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1.  Introductory. 

Prior  to  1845,  each  special  Act  authorising  the  making  of  a  railway, 
contained  all  the  necessary  provisions  with  respect  to  the  acquisition  of 
lands  for  the  purposes  of  the  railway  and  works  connected  therewith,  and 
with  respect  to  the  construction  and  working  of  the  railway,  and  also,  if  a 
company  was  incorporated  by  the  Act,  with  respect  to  the  constitution  and 
management  of  the  company.  In  that  year  three  Consolidation  Acts  were 
passed,  in  order  to  avoid  the  necessity  for  repeating  in  each  of  the  special 
Acts  the  provisions  usually  inserted  therein,  and  also  to  ensure  greater 
uniformity  in  the  provisions  themselves.  The  Companies  Clauses  Act, 
1845  (8  Vict.  c.  16),  consolidates  the  provisions  usually  inserted  with  respect 
to  the  constitution  and  management  of  companies  incorporated  for  carrying 
on  undertakings  of  a  public  nature ;  the  Lands  Clauses  Act,  1845  (8  Vict. 
VOL.  xi.  1 
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c.  18),  the  provisions  usually  inserted  with  respect  to  the  acquisition  of 
lands  for  such  undertakings,  and  the  compensation  to  be  made  for  the  same ; 
and  the  Eailways  Clauses  Act,  1845  (8  Vict.  c.  20),  the  provisions  usually 
inserted  with  respect  to  the  construction  and  working  of  railways.  The- 
provisions  of  these  three  Consolidation  Acts  apply  universally,  except  so 
far  as  they  are  expressly  varied  or  excluded  by  the  special  Act.  The 
Eailways  Clauses  Act,  1863  (26  &  27  Vict.  c.  92),  and  the  Companies  Clauses. 
Act,  1863  (26  &  27  Vict.  c.  118),  contain  certain  supplementary  provisions, 
which,  however,  are  only  applicable  so  far  as  they  are  expressly  incorporated 
in  the  special  Act. 

Before  any  railway  Bill  is  introduced  in  Parliament,  proper  notices  must 
be  given,  and  plans,  sections,  and  books  of  reference  be  deposited,  as  required 
by  the  Standing  Orders  of  each  House.  The  plans-must  describe  the  lands, 
proposed  to  be  taken  compulsorily,  and  the  line  and  situation  of  the  railway 
and  works,  and  lands  in  or  through  which  they  are  to  be  constructed ;  and 
must  show  the  course  and  extent  of  any  proposed  diversions  of  roads, 
navigable  rivers,  canals,  or  railways ;  and  also,  if  power  to  deviate  is  desired, 
the  limits  of  deviation.  The  books  of  reference  must  contain  the  names  of 
the  owners  and  lessees,  or  reputed  owners  and  lessees,  and  occupiers,  of  all 
the  lands  and  houses  to  be  taken  compulsorily.  And  the  sections  must 
show  the  surface  of  the  ground,  the  intended  level  of  the  railway,  the  height 
and  depth  of  all  embankments  and  cuttings,  and  a  datum  horizontal  line, 
which  must  be  the  same  throughout  the  whole  length  of  the  railway,  and  be 
referred  to  a  fixed  point  near  some  portion  thereof.  The  plans,  sections, 
and  books  of  reference  are  required  to  be  deposited  with  the  Board  of  Trade, 
and  the  clerks  of  the  peace  of  every  county  in  which  lands  affected  are  situated, 
and  in  the  Private  Bill  Office  of  each  House,  and  also*  with  certain  other 
persons  and  authorities  specified  in  the  Standing  Orders.  With  regard  to 
the  passage  of  the  Bill  through  Parliament,  see  Pkivate  Bill  Legislation. 

2.  Constitution  and  Management  of  Company. 

Subject  to  the  provisions  of  the  Eailway  Companies  Securities  Act,  186S 
(29  &  30  Vict.  c.  108);  the  Eailway  Companies  Act,  1867  (30  &  31  Vict, 
c.  127),  s.  30;  and  the  Begulation  of  Eailways  Act,  1868  (31  &  32  Vict. 
c.  119),  ss.  3-13,  the  constitution  and  management  of  railway  companies 
incorporated  by  special  Act  are  governed  by  the  provisions  of  the  Companies 
Clauses  Acts,  1845  to  1869,  as  to  which,  see  Public  Company. 

The  Eailway  Companies  Securities  Act,  1866,  requires  every  railway  com- 
pany to  have  a  registered  officer;  and  within  fourteen  days  after  the  end  of  each 
half-year,  to  make  an  account  of  its  loan  capital  authorised  to  be  raised  and 
actually  raised  up  to  the  end  of  that  half-year,  with  the  particulars  specified 
in  Part  I.  of  the  first  schedule  to  the  Act ;  and  within  twenty-one  days  after 
the  end  of  the  half-year,  to  deposit  with  the  Eegistrar  of  Joint  Stock 
Companies  a  copy  of  such  account,  certified  by  the  company's  registered 
officer  as  a  true  copy  (ss.  3-5,  and  8).  The  Board  of  Trade  may  from 
time  to  time  prescribe  the  form  in  which  the  account  is  to  be  made ;  and 
the  account  may  be  perused  at  all  reasonable  times,  without  payment,  by 
any  shareholder,  mortgagee,  bond  creditor,  or  debenture  stockholder  (ss.  6, 
7).  The  company  may  not  borrow  any  money  on  mortgage  or  bond,  or 
issue  any  debenture  stock,  under  any  Act  passed  after  the  end  of  the  half- 
year  to  which  its  then  last  registered  loan  capital  account  relates,  until  it 
has  deposited  with  the  Eegistrar  of  Joint  Stock  Companies  a  statement, 
certified  by  its  registered  officer  as  a  true  statement,  specifying  the 
particulars  described  in  Part  II.  of  the  first  schedule  to  the  Act  (s.  10) ; 
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and  every  mortgage  deed  or  bond  for  securing  money  borrowed  by  the 
company,  and  every  certificate  for  debenture  stock,  must  contain  a  declara- 
tion that  it  is  issued  under  the  borrowing  powers  of  the  company  as 
registered,  specifying  the  date  of  such  registration,  and  that  it  is  not  in 
excess  of  the  amount  there  stated  as  remaining  to  be  borrowed ;  and  such 
declaration  must  be  signed  by  two  directors,  appointed  by  the  board  of 
directors  for  that  purpose,  and  also  by  the  company's  registered  officer  (s.  14). 
Any  company  failing  to  comply  with  the  provisions  of  the  Act  is  liable  to  a 
penalty  of  £20  for  every  offence,  and  a  further  penalty  of  £5  for  every  day 
during  which  the  offence  continues ;  and  any  director  or  officer  committing 
an  offence  against  the  Act  is  liable,  on  conviction  thereof  on  indictment,  to 
fine  or  imprisonment,  or  on  summary  conviction  to  a  penalty  not  exceeding 
£10  (ss.  11,  15-17). 

The  Eailway  Companies  Act,  1867,  sec.  30,  prohibits  the  declaration  of 
any  dividend  by  a  railway  company  until  the  auditors  have  certified  that  the 
half-yearly  accounts  proposed  to  be  issued  contain  a  full  and  true  statement 
of  the  financial  condition  of  the  company,  and  that  the  proposed, dividend  is 
tondfide  due,  after  charging  the  revenue  of  the  half-year  with  all  expenses 
which,  in  the  judgment  of  the  auditors,  ought  to  be  paid  thereout ;  but  in 
case  of  any  difference  between  the  directors  and  auditors  with  respect  to 
the  payment  of  any  such  expenses  out  of  revenue,  such  difference  may  be 
stated  in  the  report  to  the  shareholders,  and  the  company  in  general  meeting 
may  decide  thereon,  and  its  decision  for  the  purposes  of  the  dividend  is 
final  and  binding. 

The  Eegulation  of  Eailways  Act,  1868,  requires  every  railway  company, 
under  a  penalty  of  £5  for  every  day's  default,  seven  days  at  least  before 
each  ordinary  half-yearly  meeting,  to  prepare  and  print,  according  to  the 
forms  contained  in  the  first  schedule  to  the  Act,  a  statement  of  accounts 
and  balance-sheet  for  the  preceding  half-year, and  also, the  other  statements 
and  certificates  required  by  such  schedule,  and  an  estimate  of  the  proposed 
expenditure  out  of  capital  for  the  ensuing  half-year ;  and  such  statement 
of  accounts  and  balance-sheet  must  be  the  accounts  and  balance-sheet 
submitted  to  the  auditors.  The  forms  in  the  schedule  may  be  altered  by 
the  Board  of  Trade,  with  the  consent  of  the  company  (s.  3).  A  printed 
copy  of  the  accounts,  balance-sheet,  and  estimate  of  expenditure,  must  be 
forwarded  to  the  Board  of  Trade,  and  be  given  on  application  to  any 
shareholder,  mortgagee,  or  debenture-holder.  Any  company  acting  in  con- 
travention to  these  provisions  is  liable  to  a  penaltyof  £50  for  each  offence  (s.4). 
The  auditors  of  a  railway  company  need  not  be  shareholders  (s.  11) ;  and 
provisions  are  made  by  the  Act  for  the  appointment  by  the  Board  of  Trade 
of  an  auditor  in  addition  to  the  auditors  of  the  company  (s.  12).  The  Act 
also  contains  provisions  for  the  appointment  of  inspectors  to  examine  into 
the  affairs  of  the  company  and  the  condition  of  its  undertaking,  and  for  the 
printing  and  distribution  of  copies  of  the  report  of  such  inspectors.  The 
inspectors  may  be  appointed  by  resolution  of  the  company  at  an  extra- 
ordinary meeting ;  or,  on  the  application  of  the  directors,  or  of  a  certain 
proportion  of  shareholders,  or  mortgagees  and  debenture-holders,  they  may 
be  appointed  by  the  Board  of  Trade  (ss.  6-10).  The  Act  also  empowers  any 
company  which  in  the  year  immediately  preceding  has  paid  a  dividend  on 
its  ordinary  stock  of  not  less  than  three  per  cent.,  to  divide  its  paid-up 
ordinary  stock  into  preferred  and  deferred  ordinary  stock,  pursuant  to  the 
resolution  of  an  extraordinary  general  meeting,  and  to  issue  such  preferred 
and  deferred  stock  subject  to  the  provisions,  and  with  the  consequences,  set 
forth  in  the  Act  (s.  13). 
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Where  a  railway  company  is  desirous  of  obtaining  an  extension  of  the 
time  limited  for  the  sale  by  it  of  superfluous  lands ;  or  of  obtaining  authority 
to  raise  additional  capital ;  or  of  making  new  provisions,  or  altering  any  of 
the  provisions  of  the  special  Act  or  the  Companies  Clauses  Act,  1845,  with 
respect  to  the  general  meetings  of  the  company,  the  appointment,  number, 
or  rotation  of  directors,  or  their  powers,  proceedings  or  liabilities,  or  the 
appointment  or  duties  of  auditors,  it  may  apply  to  the  Board  of  Trade  for  a 
certificate  under  the  Eailway  Companies  Powers  Act,  1864  (27  &  28  Vict, 
c,  120,  ss.  3,  4  ;  31  &  32  Vict.  c.  119,  s.  38).  Notice  of  the  application  must 
be  duly  published  in  the  manner  provided  by  the  Act,  and  if  the  application 
is  not  opposed,  the  Board  of  Trade  may  settle  a  draft  certificate,  and  lay  it 
before  Parliament;  and  if  such  draft  certificate  is  not  vetoed  by  either 
House,  the  Board  of  Trade  may  issue  a  certificate  in  conformity  therewith, 
and  such  certificate,  when  duly  published,  has  the  same  force  and  validity, 
subject  to  the  provisions  of  the  Act,  as  if  its  contents  had  been  enacted  by 
Parliament  (27  &  28  Vict.  c.  120,  ss.  4-6,  9-23).  If  the  application  for  a 
certificate  is  opposed,  the  Board  of  Trade  may  nevertheless  proceed  upon 
the  application,  but  must  in  such  case  settle  a  provisional  certificate,  which 
is  of  no  validity  until  confirmed  by  Act  of  Parliament  (33  &  34  Vict.  c.  19, 
ss.  1-4). 

3.  Acquisition  and  Occupation  of  Lands. 

In  exercising  the  power  given  by  the  special  Act  to  construct  the 
railway,  and  to  take  lands  for  that  purpose,  the  company  is  subject  to  the 
provisions  and  restrictions  contained  in  the  Lands  Clauses  Act,  1845 ;  and 
must  make  to  the  owners  and  occupiers  of,  and  all  other  persons  interested 
in,  any  lands  taken  for  the  purposes  of  the  railway,  or  injuriously  affected 
by  the  construction  thereof,  full  compensation  for  the  value  of  the  lands 
so  taken,  and  for  all  damage  sustained  by  such  owners,  occupiers,  and  other 
persons,  by  reason  of  the  exercise,  as  regards  such  lands,  of  the  powers 
vested  in  the  company  (8  Vict.  c.  20,  s.  6).  Except  where  otherwise 
provided  by  the  special  Act,  the  amount  of  such  compensation  must  be 
ascertained  and  determined  in  the  manner  provided  by  the  Lands  Clauses 
Act ;  and  the  provisions  of  that  Act  apply  as  to  enforcing  payment  thereof 
(ibid.) :  provided  that,  whenever  any  question  with  regard  to  such  com- 
pensation is,  under  the  provisions  of  that  Act,  to  be  settled  by  the  verdict 
of  a  jury,  either  the  company  or  the  party  entitled  to  compensation  may, 
at  any  time  before  the  company  has  issued  its  warrant  to  the  sheriff  for  a 
jury,  apply  to  a  judge  of  the  High  Court,  who  may,  if  he  thinks  fit,  make 
an  order  for  trial  of  the  question  in  the  High  Court ;  and  the  question  must 
then  be  stated  in  an  issue,  which  may  be  tried  by  a  jury  in  the  same 
manner  as  any  issue  in  an  ordinary  action ;  and  the  verdict  of  the  jury  and 
judgment  of  the  Court  upon  any  such  issue  has  the  same  operation  and 
effect,  as  regards  costs  and  otherwise,  as  if  it  had  been  the  verdict  of  a  jury 
and  judgment  of  a  sheriff,  in  pursuance  of  the  Lands  Clauses  Act  (31  &  32 
Vict  c.  119,  ss.  41-44). 

The  power  to  purchase  and  take  lands  compulsorily  can  only  be  exer- 
cised for  the  purpose  of  constructing  the  railway  and  the  necessary 
accommodation  works  ( Wilkinson  v.  Hull,  etc.,  Rwy.  Co.,  1881,  20  Ch.  D. 
323) ;  and  cannot  be  put  in  force  until  the  whole  of  the  capital  of  the 
company  has  been  subscribed  (8  Vict.  c.  18,  s.  16).  The  company  may, 
however,  in  addition  to  the  lands  authorised  to  be  compulsorily  taken, 
contract  with  any  person  willing  to  sell  the  same,  for  the  purchase  of  any 
land  adjoining  or  near  to  the  railway,  not  exceeding  in  the  whole  the 
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number  of  acres  prescribed  by  the  special  Act  for  extraordinary  purposes, 
for  the  purpose  of  making  and  providing  additional  stations,  yards,  wharfs, 
and  places  for  the  accommodation  of  passengers,  and  for  receiving,  deposit- 
ing, and  loading  or  unloading  goods  or  cattle  to  be  conveyed  on  the  railway, 
and  for  the  erection  of  offices,  warehouses,  and  other  buildings  and  con- 
veniences, or  for  the  purpose  of  making  convenient  roads  or  ways  to  the 
railway,  or  any  other  purpose  which  may  be  requisite  or  convenient  for  the 
formation  or  use  of  the  railway  (8  Vict.  c.  20,  s.  45) ;  but  lands  cannot  be 
taken  compulsorily  for  any  of  such  extraordinary  purposes.  If  the  special 
Act  incorporates  Part  I.  of  the  Eailways  Clauses  Act,  1863,  and  the  Board 
of  Trade  certifies  that  the  public  safety  requires  that  additional  lands  be 
taken  for  the  purpose  of  works  directed  by  the  Board  of  Trade  to  be 
executed,  the  company  may  take  compulsorily  any  part  of  the  lands 
specified  in  the  certificate ;  but  before  the  certificate  is  issued,  at  least  three 
months'  notice  must  be  given  to  any  person  who  may  be  entitled  to  com- 
pensation in  respect  of  the  taking  of  such  lands,  or  in  respect  of  the  work 
(26  &  27  Vict.  c.  92,  s.  8). 

As  to  the  provisions  of  the  Lands  Clauses  Act  with  respect  to  the 
purchase  and  taking  of  lands  for  the  purposes  of  the  railway,  and  the  mode 
of  ascertaining  the  amount  of  compensation  to  be  paid  to  the  persons, 
interested  in  such  lands,  and  in  lands  injuriously  affected  by  the  construc- 
tion of  the  railway,  and  with  respect  to  the  sale  of  superfluous  lands,  see^ 
Lands  Clauses  Acts.  Where  a  railway  company  exercises  the  powers 
conferred  by  the  85th  section  of  that  Act,  the  surveyor  to  be  appointed,  as- 
in  that  section  provided,  must  be  appointed  by  the  Board  of  Trade,  instead  of 
by  two  justices.  The  company  must  give  not  less  than  seven  days'  notice- 
of  its  intention  to  apply  to  the  Board  of  Trade  for  the  appointment  of  such 
surveyor,  to  any  party  interested  in  or  entitled  to  sell  and  convey  the  lands 
in  question,  and  not  consenting  to  the  entry  of  the  company ;  and  the 
valuation  to  be  made  by  the  surveyor  must  include  the  amount  of  com- 
pensation for  all  injury  to  be  sustained  by  reason  of  the  exercise  of  the 
powers  conferred  by  the  section ;  and  the  sureties  to  the  bond  to  be  given 
by  the  company  under  the  section  must,  in  case  the  parties  differ,  instead 
of  being  approved  of  by  two  justices,  be  approved  of  by  the  Board  of  Trade, 
after  hearing  the  parties  (30  &  31  Vict.  c.  127,  s.  36).  Compensation  in 
respect  of  lands  injuriously  affected,  is  only  payable  where  the  injury  in 
respect  of  which  it  is  claimed  arises  from  the  construction  of  the  railway, 
and  not  where  it  is  caused  by  the  working  of  the  railway  after  completion 
{Hammersmith,  etc.,  Rwy.  Co.  v.  Brand,  1869,  L.  B.  4  H.  L.  171);  and  the 
injury  must  arise  in  consequence  of  acts  done  by  the  company  in  the  lawful 
exercise  of  its  statutory  powers  (Lawrence  v.  G.  N.  Rwy.  Co.,  1850,  16  Ad. 
&  E.  1ST.  S.  643),  and  must  be  of  such  a  nature  that  it  would  have  been 
actionable  if  the  company  had  not  been  acting  in  pursuance  of  statutory 
authority  (Richet  v.  Metropolitan  Rwy.  Co.,  1867,  L.  E.  2  H.  L.  175; 
cp.  Metropolitan  Board  of  Works  v.  M'Carthy,  1872,  L.  E.  7  H.  L.  243). 
Where  damage  is  caused  by  an  act  of  the  company  in  excess  of  its  powers, 
the  remedy  is  by  ordinary  action  (Lawrence  v.  G.  N.  Rwy.  Co.,  supra). 

Compensation  for  Mines. — The  company  is  not  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any  land  purchased  by  it, 
except  such  parts  thereof  as  are  necessary  to  be  dug  or  carried  away  or 
used  in  the  construction  of  the  works,  unless  the  mines  are  expressly 
purchased  by  the  company  (8  Vict.  c.  20,  s.  77).  If  the  owner  or  occupier 
of  any  mines  or  minerals  lying  under  or  near  the  railway,  or  works  con- 
nected therewith,  is  desirous  of  working  them,  he  must  give  the  company 
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notice  in  writing  of  his  intention  so  to  do  thirty  days  before  the  commence- 
ment of  the  working ;  and  if  it  appears  to  the  company  that  the  working 
of  the  mines  or  minerals  is  likely  to  damage  the  works  of  the  railway,  and 
the  company  is  willing  to  make  compensation  for  them,  or  any  part 
thereof,  the  owner  or  occupier  must  not  work  them ;  and  any  dispute  as 
to  the  amount  of  such  compensation  must  be  settled  as  in  other  cases  of 
disputed  compensation  (s.  78).  If  before  the  expiration  of  the  thirty  days 
the  company  does  not  state  its  willingness  to  treat  for  the  payment  of 
compensation,  the  owner  or  occupier  may  work  the  mines,  or  any  part 
thereof,  for  which  the  company  has  not  agreed  to  pay  compensation,  in  a 
manner  proper  and  necessary  for  the  beneficial  working  thereof,  and 
according  to  the  usual  manner  of  working  such  mines  in  the  district  where 
they  are  situated ;  but  he  must  repair  or  remove,  at  his  own  expense,  any 
damage  or  obstruction  caused  to  the  railway  by  improper  working  of  the 
mines  (s.  79). 

These  provisions  apply  not  only  to  beds  and  seams  of  minerals  got  by 
underground  working,  but  also  to  such  as  can  only  be  worked  by  open  or 
isurface  operations  {Midland  Rwy.  Co.  v.  Robinson,  1889,  15  App.  Cas.  19) ; 
-and  where  an  owner  of  minerals,  usually  worked  by  open  quarrying,  gives 
notice  of  his  desire  to  work  them,  and  the  company  does  not  elect  to 
purchase  them,  the  owner  may,  under  sec.  79,  enter  on  and  break  the 
^surface  of  the  land  conveyed  by  him  to  the  company,  in  order  to  win  the 
minerals,  even  if  the  result  is  the  destruction  of  the  railway  {Ruabon  Brick 
■Co.  v.  C.  W.  Rwy.  Co.,  [1893]  1  Ch.  427).  Where  the  company  does  not 
purchase  the  mines,  it  is  not  entitled  to  the  right,  of  an  ordinary  purchaser 
■of  the  surface  to  support,  and  the  mines  may  be  worked  after  notice, 
though  the  effect  is  to  let  down  the  surface  (G.  TV.  Rwy.  Co.  v.  Bennett, 
1867,  L.  E.  2  H.  L.  27).  But  if  a  company  compensates  a  lessee  for  not 
working  mines,  the  company  thereupon  becomes  the  owner  thereof,  and 
the  lessor  may  be  restrained  by  injunction  from  working  them  after  the 
■expiration  of  the  lease.  The  only  remedy  of  the  lessor,  in  such  a  case,  is 
to  require  payment  of  compensation  {Smith  v.  G.  W.  Rwy.  Co.,  1877,  3 
App.  Cas.  165). 

Where  mines  extend  so  as  to  he  on  both  sides  of  the  railway,  the 
■company  must  pay  the  owner  or  occupier  any  additional  expenses  and 
losses  incurred  by  him  by  reason  of  the  severance  of  the  lands  lying  over 
the  mines,  or  of  the  continuous  working  of  the  mines  being  interrupted,  or 
by  reason  of  the  mines  being  worked  in  such  manner  as  not  to  injure  the 
railway ;  and  also  for  any  minerals  not  purchased  by  the  company,  which 
cannot  be  obtained  by  reason  of  the  railway ;  and  any  dispute  as  to  the 
amount  of  such  losses  or  expenses  must  be  settled  by  arbitration  (8  Vict, 
c.  20,  s.  81).  The  company  may  enter  and  inspect  the  workings  of  any 
mines  near  the  railway,  in  order  to  ascertain  whether  they  are  being 
worked  so  as  to  damage  the  railway  or  works  connected  therewith.  Any 
owner  or  occupier  refusing  to  allow  such  inspection  is  liable  to  a  penalty 
of  £20  for  every  such  refusal  (ss.  83,  84). 

Temporary  Occupation  of  Lands. — Provisions  are  made  by  the  Eailways 
Clauses  Act,  1845  (ss.  30-44),  with  respect  to  the  temporary  occupation  of 
lands  near  the  railway  during  the  construction  thereof.  The  company 
may,  after  giving  three  weeks'  notice  to  the  owners  and  occupiers,  use  any 
private  road,  not  being  an  avenue  or  ornamental  road,  or  approach  to  a 
mansion-house,  and  not  more  than  500  yards  distant  from  the  centre  of 
the  railway,  as  delineated  on  the  plans,  subject  to  the  payment  of  such 
compensation  for  the  use  and  occupation  of  the  road  as  may  be  agreed 
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'upon  or  settled  by  two  justices  (s.  30).  The  company  may  also>  without 
any  previous  payment  or  deposit,  enter  upon  any  lands,  not  being  more 
than  200  yards  distant  from  the  centre  of  the  railway,  and  not  being  a 
garden,  orchard,  or  plantation  attached  to  or  belonging  to  a  house,  nor  a 
park  or  avenue,  and  not  being  nearer  to  the  mansion-house  of  the  owner 
of  the  lands  than  500  yards  therefrom,  and  occupy  such  lands  so  long  as 
may  be  necessary  for  the  construction  or  repair  of  that  portion  of  the 
railway  or  works  connected  therewith,  and  use  the  same  for  the  purpose  of 
taking  earth  or  soil  by  side  cuttings,  or  of  depositing  spoil  thereon,  or  of 
obtaining  materials  for  the  construction  or  repair  of  the  railway  or  works, 
or  of  forming  roads  to  or  from  or  by  the'  side  of  the  railway :  provided  that 
no  stone  or  slate  quarry,  brick  field,  or  other  like  place,  which,  at  the  time 
of  the  passing  of  the  special  Act,  was  commonly  used  for  getting  materials 
therefrom  for  sale,  may  be  taken  or  used  by  the  company  (s.  32).  If  the 
lands  are  required  for  spoil  banks  or  side  cuttings,  or  for  obtaining 
materials,  three  weeks'  notice,  and  if  they  are  required  for  any  other 
purposes,  ten  days'  notice,  must  be  given  by  the  company  to  the  owners 
and  occupiers  before  entering  thereon  (ss.  33,  34).  The  company  is  only- 
entitled  to  occupy  roads  or  lands  under  these  sections  if  such  occupation  is 
necessary,  and  not  where  it  is  merely  for  the  purpose  of  saving  expense ; 
and  sec.  32  does  not  include  the  taking  of  lands  in  order  to  make  a  rail- 
road (Morris  v.  Tottenham  Bwy.  Co.,  [1892]  2  Ch.  47). 

In  any  case  where  three  weeks'  notice  is  required  to  be  given,  the  owner 
or  occupier  of  the  road  or  lands  may,  within  ten  days  after  the  service  of 
such  notice,  give  notice  to  the  company  that  he  objects  to  its  making  use 
thereof,  either  on  the  ground  that  other  roads  or  lands  would  be  more 
■fitting  to  be  used  for  the  purposes  in  question,  or  that  the  lands  or  materials 
proposed  to  be  taken  are  essential  to  be  retained  by  such  owner,  in  order 
to  the  beneficial  enjoyment  of  other  neighbouring  lands  belonging  to  him 
{ss.  31,  35).  Where  any  such  objection  is  made,  and  the  parties  cannot 
come  to  an  agreement,  the  matter  may  be  determined  summarily  by  two 
justices,  who  may  order  that  the  road,  lands,  or  materials,  or  any  part 
thereof,  shall  not  be  taken  or  used  by  the  company,  or,  after  summoning  the 
owners  and  occupiers  of  any  other  roads  or  lands  near  thereto,  may  order 
that  such  other  roads  or  lands  shall  be  taken  and  used,  in  lieu  of  those 
proposed  to  be  taken  by  the  company  (ss.  36-38). 

Before  entering  upon  any  lands  required  for  spoil  banks  or  side  cuttings, 
or  for  obtaining  materials,  or  forming  roads,  the  company  must,  if  required 
by  the  owner  or  occupier,  give  sureties  for  the  payment  of  such  compensa- 
tion as  may  become  payable  (s.  39) ;  and  before  using  any  lands  for  any 
of  such  purposes,  must,  if  required,  separate  them  by  a  sufficient  fence  from 
lands  adjoining,  with  such  gates-  as  are  necessary  for  the  convenient 
occupation  of  such  lands  ;  and  must  also  put  up  fences  and  gates  to  all  private 
roads  used  by  the  company,  in  all  cases  where  such  fences  and  gates- are 
necessary  to  prevent  cattle  straying  from  or  upon  the  lands  traversed  by 
the  roads  (s.  40). 

Whenever  the  company  enters  upon  lands  for  the  purpose  of  making 
spoil  banks  or  side  cuttings,  or  for  obtaining  materials,  the  owners  or 
occupiers,  at  any  time  during  the  possession  of  the  lands  by  the  company, 
and  before  such  owners  or  occupiers  have  accepted  compensation  in  respect 
of  the  temporary  occupation,  may  by  notice  in  writing  require  the  company 
to  purchase  the  lands,  or  the  estates  and  interests  capable  of  being  sold  by 
the  persons  giving  such  notice,  and  thereupon  the  company  is  bound  to 
purchase  the  same  (s.  42) ;   and  in  all  cases  where   the   company  takes 
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temporary  possession  of  lands,  it  must  pay  to  the  owners  and  occupiers  full 
compensation  for  all  loss  and  damage  sustained  by  reason  of  such  temporary 
occupation,  including  the  full  value  of  all  materials  taken  from  the  land 
(s.  43).  The  amount  and  application  of  the  purchase-money  or  compensation 
must  be  determined  in  the  same  manner  as  in  the  case  of  lands  taken  under 
the  provisions  of  the  Lands  Clauses  Acts  (s.  44). 

Limit  of  Time  for  Compulsory  Purchase. — It  is  provided  by  sec.  123  of 
the  Lands  Clauses  Act,  1845,  that  the  powers  for  the  compulsory  purchase 
and  taking  of  lands  shall  not  be  exercised  after  the  period  prescribed  by 
the  special  Act,  and,  if  no  period  be  prescribed,  after  the  expiration  of 
three  years  from  the  passing  of  the  special  Act.  The  Board  of  Trade  may, 
however,  certify  that  the  public  safety  requires  additional  land  to  be  taken 
for  the  purpose  of  giving  increased  width  to  the  embankments  and  inclina- 
tion to  the  slopes  of  the  railway,  or  for  making  approaches  to  bridges  or 
archways,  or  for  the  construction  of  certain  works  for  the  repair  or  preven- 
tion of  accidents  ;  and  the  compulsory  powers  may  then  be  exercised  after 
the  expiration  of  the  prescribed  period,  with  respect  to  such  additional 
lands ;  but,  before  applying  for  any  such  certificate,  the  company  must  give 
fourteen  days'  notice  to  all  persons  interested  in  the  land,  and  such  persons 
are  entitled  to  be  heard  in  opposition  to  the  application  (5  &  6  Vict.  c.  55, 
s.  15). 

4.  Construction  of  Kailway  and  Wokks. 

Before  commencing  to  construct  the  railway  or  works,  the  company 
must  deposit  with  the  clerks  of  the  peace  of  the  several  counties  in  or 
through  which  the  railway  is  intended  to  pass,  a  plan  and  section  of  all 
such  alterations  from  the  original  plan  and  section  as  have  been  approved 
of  by  Parliament,  and  must  also  deposit  with  the  clerks  of  the  several 
parishes  in  or  through  which  the  alterations  have  been  authorised  to  be 
made,  copies  or  extracts  of  or  from  such  plans  and  sections  as  relate  to 
such  parishes  respectively  (8  Vict.  c.  20,  s.  8);  and  such  clerks  are  required, 
under  a  penalty  of  £5  for  every  default,  to  permit  all  persons  interested 
to  inspect  such  documents,  as  well  as  the  original  plans  and  sections, 
and  to  make  copies  of  or  extracts  from  them  (s.  9 ;  7  Will.  iv.  &  1  Vict. 
c.  83). 

The  special  Act  usually  authorises  the  company  to  make  and  maintain 
the  railway  and  works  connected  therewith,  in  the  line  delineated  on  the 
deposited  plans ;  and  to  take  such  of  the  lands  shown  and  described  in  the 
deposited  plans  and  books  of  reference  as  are  necessary  for  that  purpose. 
The  company  is  bound  by  the  plans  and  books  of  reference,  so  far  as  they 
are  incorporated  in  the  special  Act,  and  will  not  be  permitted  to  take 
compulsorily  any  lands  not  shown  in  the  plans  {Protheroe  v.  Tottenham,  etc., 
Rwy.  Co.,  [1892]  2  Ch.  47).  But  the  deposited  plans  and  sections  are 
not -obligatory,  except  to  the  extent  to  which  they  are  incorporated  by  the 
special  Act  {North  British  Rwy.  Co.  v.  Tod,  1846,  12  CI.  &  Fin.  722),  and, 
generally  speaking,  are  only  binding  as  to  the  datum  line,  and  the  line  of 
railway  measured  with  reference  to  that  datum  line,  and  are  not  to  be 
referred  to  with  respect  to  surface  levels,  or  the  construction  of  any 
collateral  or  accommodation  works  which  may  be  requisite  (Beardmer  v 
L.  &  N.-W.  Rwy.  tfo.,1849,  1  Mac.  &  G.  112;  R.  v.  Caledonian  Rwy.  Co., 
1851,  16  Ad.  &  E.  1ST.  S.  19).  Thus,  lands  which  are  properly  shown  and 
described  in  the  plans  and  books  of  reference,  but  which  are  outside  the 
limits  of  deviation,  may  be  taken  if  they  are  reasonably  necessary  for  the 
construction  of  the   railway  within  such   limits,  or  for   the  purpose  of 
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making  a  station  (Finck  v.  L.  &  S.-W.  Ewy.  Co.,  1890,  44  Ch.  D.  330; 
Cother  v.  Midland  Bwy.  Co.,  1848,  2  Ph.  Ch.  469). 

Where,  in  consequence  of  a  mistake,  any  omission,  misstatement,  or 
erroneous  description  is  made  of  any  lands,  or  of  the  owners  or  occupiers 
of  any  lands,  described  in  the  plans  or  books  of  reference,  it  may  be  cor- 
rected by  a  certificate  of  two  justices,  upon  the  application  of  the  company 
after  ten  days'  notice  to  the  owners  of  the  lands  affected  by  the  proposed 
correction;  and  upon  depositing  such  certificate  with  the  clerks  of  the 
peace  and  parish  clerks  of  the  several  counties  and  parishes  affected,  the 
company  may  make  the  works  in  accordance  with  the  certificate  (8  Vict. 
c.  20,  s.  7). 

Limits  of  Deviation. — The  company  may  not  deviate  from  the  levels 
of  the  railway  as  referred  to  the  common  datum  line  described  in  the 
section  approved  of  by  Parliament,  except  by  lowering  solid  embankments 
or  viaducts,  to  any  extent  exceeding  in  any  place  five  feet,  or  in  passing 
through  a  town,  village,  street,  or  land  continuously  built  upon,  two  feet, 
without  the  written  consent  of  the  owners  and  occupiers  of  the  land  in 
which  the  deviation  is  intended  to  be  made,  or,  in  case  any  street  or  public 
highway  is  affected  by  the  deviation,  without  the  written  consent  of  the 
trustees  or  commissioners  having  the  control  thereof,  or,  if  there  are  no 
such  trustees  or  commissioners,  of  two  or  more  justices  in  petty  sessions 
assembled  for  that  purpose,  or  without  the  written  consent  of  the  com- 
missioners  of  sewers,  or  the  proprietors  of  any  canal,  navigation,  gasworks, 
or  waterworks  affected  by  the  deviation ;  and  in  the  case  of  a  deviation 
by  lowering  solid  embankments  or  viaducts,  the  requisite  height  of  head- 
way must  be  left  for  roads,  streets,  or  canals  passing  thereunder  (8  Vict. 
c.  20,  s.  11).  After  obtaining  the  necessary  consent,  the  company  must 
give  notice  of  the  intended  deviation  by  public  advertisement  in  newspapers 
circulating  in  the  district  at  least  three  weeks  before  commencing  to  make 
the  deviation,  and  the  owner  of  any  lands  prejudicially  affected  thereby 
may  apply  to  the  Board  of  Trade,  after  ten  days'  notice  to  the  company, 
to  decide  whether  the  deviation  ought  to  be  made ;  and  the  Board  of  Trade 
may  authorise  or  disallow  the  making  of  the  deviation,  with  or  without 
modifications  (ibid.  s.  12). 

The  company  may  deviate  laterally  from  the  line  delineated  on  the 
deposited  plans,  provided  that  such  deviation  does  not  extend  to  a  greater 
distance  than  the  limits  of  deviation  delineated  on  such  plans,  nor  to  a 
greater  extent  in  passing  through  a  town,  village,  or  lands  continuously 
built  upon  than  ten  yards,  or  elsewhere  to  a  greater  extent  than  one  hun- 
dred yards  from  such  line,  and  that  the  railway  is  not  by  means  of  such 
deviation  made  to  extend  into  the  lands  of  any  person,  whether  owner, 
lessee,  or  occupier,  whose  name  is  not  mentioned  in  the  books  of  reference-, 
without  such  person's  written  consent,  unless  his  name  was  omitted  by 
mistake,  and  the  omission  has  been  duly  rectified  (ibid.  s.  15  ;  see  supra  as 
to  the  correction  of  unintentional  errors). 

It  is  provided  by  sec.  13  of  the  Bailways  Clauses  Act,  1845,  that  where 
it  is  intended  to  carry  the  railway  on  an  arch  or  viaduct,  as  marked  in  the 
deposited  plan  or  section,  the  same  shall  be  made  accordingly ;  and  where 
a  tunnel  is  marked  thereon  as  intended  to  be  made  at  any  place,  the  same 
shall  be  made  accordingly,  unless  the  owners,  lessees,  and  occupiers  of  the 
land  consent  that  the  tunnel  shall  not  be  so  made.  And  by  sec.  14,  that  it 
shall  not  be  lawful  for  the  company  to  deviate  from  or  alter  the  gradients, 
curves,  tunnels,  or  other  engineering  works  described  in  the  plan,  except 
to  increase  or  diminish  the  inclination  or  gradients,  or  diminish  the  radius 
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of  any  curve,  to  the  extent  mentioned  in  the  section,  or  to  any  further 
extent  certified  by  the  Board  of  Trade  to  be  consistent  with  the  public 
safety,  and  not  prejudicial  to  the  public  interest ;  and  except  to  make  a 
tunnel  instead  of  a  cutting,  or  a  viaduct  instead  of  a  solid  embankment,  if 
authorised  by  such  certificate  from  the  Board  of  Trade.  Where,  however, 
the  special  Act  incorporates  Part  I.  of  the  Eailways  Clauses  Act,  1863, 
the  company,  if  authorised  by  a  certificate  from  the  Board  of  Trade,  may 
deviate  from  the  line  or  level  of  any  arch,  tunnel,  or  viaduct ;  provided 
that  the  deviation  is  made  within  the  limits  of  deviation  shown  on  the 
plans,  and  subject  to  the  limitations  contained  in  sees.  11,  12,  and  15  of 
the  Eailways  Clauses  Act,  1845  (supra),  and  that  the  nature  of  the  work 
described  is  not  altered;  and  may  also  substitute  any  other  engineering 
work  for  an  arch,  tunnel,  or  viaduct  (26  &  27  Vict.  c.  92,  s.  4).  A  devia- 
tion means  the  shifting  of  the  work  in  its  integrity  from  one  site  to 
another ;  and  a  power  to  deviate  does  not  imply  a  right  to  dispense  with 
the  greater  part  of  the  work,  as  well  as  to  alter  its  situation  (Eerron  v. 
Bathmines  Commissioners,  [1892]  App.  Cas.  498). 

Works  to  be  Executed. — General  powers  to  execute  such  works  as  may 
be  necessary  for  the  purpose  of  constructing  the  railway,  and  the  accom- 
modation works  connected  therewith,  are  conferred  by  the  Eailways 
Clauses  Act,  1845,  ss.  16-23.  Subject  to  the  provisions  and  restrictions 
in  the  special  Act,  and  any  Act  incorporated  therewith,  the  company  may 
make  temporary  or  permanent  inclined  planes,  tunnels,  embankments, 
aqueducts,  bridges,  roads,  drains,  etc.,  in,  upon,  across,  under  or  over  any 
lands,  streets,  hills,  valleys,  roads,  rivers,  canals,  brooks,  streams,  or  other 
waters ;  may  alter  the  course  of  any  rivers  not  navigable,  brooks,  streams, 
or  watercourses,  for  the  purpose  of  constructing  and  maintaining  tunnels, 
bridges,  or  other  works  over  or  under  the  same,  and  divert  or  alter  the 
course  of  any  such  rivers  or  streams  of  water,  roads,  streets,  or  ways,  or 
raise  or  sink  the  level  thereof,  in  order  the  more  conveniently  to  carry 
them  over  or  under  or  by  the  side  of  the  railway ;  may  make  drains  or 
conduits  into,  through,  or  under  any  lands  adjoining  the  railway,  for  the 
purpose  of  conveying  water  from  or  to  the  railway ;  may  erect  and  con- 
struct houses,  warehouses,  offices  and  other  buildings,  stations,  wharfs, 
engines,  machinery,  and  other  works  and  conveniences ;  may  from  time  to 
time  alter,  repair,  or  discontinue  any  of  such  works,  and  substitute  others ; 
and  may  do  all  other  acts  necessary  for  making,  maintaining,  altering  or 
repairing,  and  using  the  railway:  provided  that,  in  the  exercise  of  such 
powers,  the  company  must  do  as  little  damage  as  possible,  and  must  make 
full  satisfaction  to  all  parties  interested  for  all  damage  sustained  by  them 
(s.  16).  The  powers  conferred  by  this  section  may  only  be  exercised  so 
far  as  they  are  necessary  for  the  purpose  of  constructing  the  railway  and 
works.  It  has  been  held  that  a  company  may  not  divert  the  course  of  a 
river  or  road  merely  to  save  expense,  but  only  where  the  river  or  road 
presents  an  actual  obstacle  to  the  construction  of  the  line  (Pugh  v.  Golden 
Valley  Bwy.  Co.,  1880, 15  Ch.  D.  330). 

The  company,  for  the  purpose  of  constructing  the  railway,  may  raise, 
sink,  or  otherwise  alter  the  position  of  water  or  gas  pipes  near  the  railway, 
and  remove  all  other  obstructions  to  such  construction ;  but  such  powers 
must  be  exercised  under  the  superintendence  of  the  company  to  which  the 
water  or  gas  pipes  belong,  and  of  the  persons  having  control  of  the  sewers, 
roads,  streets,  and  other  public  passages  and  places  within  the  district 
where  the  pipes  or  obstructions  are  situated,  or  of  their  surveyor,  if  they 
or  he  think  fit  to  attend ;   and  before  removing  or  displacing  any  of  the 
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mains  or  pipes  (other  than  private  service  pipes),  or  doing  anything  to 
impede  the  passage  of  water  or  gas  into  or  through  such  mains  or  pipes, 
the  company  must  first  lay  down  other  mains  or  pipes  in  lieu  thereof,  and 
all  other  works  necessary  for  continuing  the  supply,  to  the  satisfaction  of 
the  surveyor  or  engineer  of  the  water  or  gas  company,  or,  in  case  of  dis- 
agreement, as  a  justice  shall  direct  (ss.  18,  19).  All  damage  done  to  the 
property  of  the  water  or  gas  company,  by  the  disturbance  thereof,  must 
be  made  good,  and  full  compensation  be  made  to  all  persons  for  any  loss 
or  damage  sustained  by  reason  of  any  interference  with  the  mains,  pipes,  or 
works  of  such  water  or  gas  company,  or  with  the  private  service  pipes  of 
any  person  supplied  by  such  company  with  water  (s.  21).  And  where  it 
is  necessary  to  construct  the  railway  or  any  of  the  works  over  any  mains 
or  pipes  of  any  water  or  gas  company,  the  railway  company  must,  at  its 
own  expense,  construct  and  maintain  a  sufficient  culvert  over  such  main  or 
pipe,  so  as  to  leave  it  accessible  for  repairs  (s.  22).  If  the  supply  of  any 
water  or  gas  is  interrupted  by  the  operations  of  the  company,  it  is  liable  to 
a  penalty  of  £20  for  every  day  that  the  interruption  continues  (s.  23). 

Crossing  of  Roads. — If  the  line  of  the  railway  crosses  any  turnpike  road 
or  public  highway,  then  (except  where  otherwise  provided  by  the  special 
Act)  either  the  road  must  be  carried  over  the  railway,  or  the  railway  be 
carried  over  the  road,  by  means  of  a  bridge;  and  such  bridge,  with  the 
immediate  approaches,  and  all  other  necessary  works  connected  therewith, 
must  be  executed,  and  at  all  times  thereafter  maintained,  at  the  expense  of 
the  company ;  provided  that,  with  the  consent  of  two  or  more  justices  in 
petty  sessions,  the  railway  may  be  carried  across  any  highway,  other  than  a 
public  carriage  road,  on  the  level  (8  Vict.  c.  20,  s.  46).  A  public  footpath 
is  not  a  public  highway  within  the  meaning  of  this  section ;  and  a  railway 
company  whose  line  crosses  a  public  footpath  is  not  under  any  obligation  to 
carry  the  fdbtpath  over  the  railway,  or  the  railway  over  the  footpath,  by 
means  of  a  bridge  (Dartford  Mural  Council  v.  Bexley  Heath  Bwy.  Co.,  [1898] 
App.  Cas.  210).  Where  a  road  is  carried  over  the  railway  by  means  of  a 
bridge,  in  accordance  with  the  section,  the  company  is  bound  to  keep  the 
roadway  on  the  bridge  in  repair,  the  roadway  being  part  of  the  bridge 
{L.  &  Y.  Bwy.  Co.  v.  Mayor,  etc.,  of  Bury,  1889,  14  App.  Cas.  419). 

Level  Crossings. — The  company  may  not  carry  the  railway  across  any 
turnpike  road  or  public  carriage  road  on  a  level,  unless  it  is  expressly 
authorised  to  do  so  by  the  special  Act ;  but  it  may  carry  it  across  any  other 
highway  on  the  level,  with  the  consent  of  two  justices  (supra,  s.  46). 
Where,  in  pursuance  of  the  provisions  of  the  special  Act,  the  railway 
crosses  any  turnpike  road  or  public  carriage  road  on  a  level,  the  company 
must  erect  and  at  all  times  maintain  good  and  sufficient  gates  across  such 
road,  on  each  side  of  the  railway,  and  must  employ  proper  persons  to  open 
and  shut  the  gates,  and  keep  them  constantly  closed  across  the  road  on  both 
sides  of  the  railway,  except  when  horses,  cattle,  carts,  or  carriages  passing 
along  have  to  cross  the  railway ;  and  the  gates  must  be  of  such  dimensions 
and  so  constructed  as  when  closed  to  fence  in  the  railway,  and  prevent 
cattle  or  horses  passing  along  the  road  from  entering  on  the  railway ;  and 
the  person  intrusted  with  the  care  of  the  gates  must  close  them  as  soon  as 
the  horses,  etc.,  have  passed  through,  under  a  penalty  of  forty  shillings  for 
every  default ;  provided  that  the  Board  of  Trade  may  order  that  the  gates 
Shall  be  kept  closed  across  the  railway  instead  of  across  the  road,  in  any 
case  in  which  it  is  satisfied  that  it  will  be  more  conducive  to  the  public 
safety ;  and  in  such  case  the  gates  must  be  kept  constantly  closed  across 
the  railway,  except  when  engines  or  carriages  passing  along  the  railway 
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have  occasion  to  cross  the  road  (8  Vict.  c.  20,  s.  47).  If  horses  or  cattle 
stray  on  to  the  line,  in  consequence  of  the  company  failing  to  keep  and 
maintain  gates  so  constructed  as  to  fence  them  out,  the  company  is  liable 
for  any  loss  or  injury  which  may  result  (Charman  v.  S.-E.  Bwy.  Co.,  1888, 
21  Q.  B.  D.  524).  So,  if  the  gates  are  not  kept  closed  in  accordance  with 
the  provisions  of  the  statute,  the  company  is  liable  for  any  injury  to  persons 
or  animals  crossing  the  railway  {Dickinson  v.  L.  &  N.-  W.  Bwy.  Co.,  1866, 
H.  &  E.  399;  N.-E.  Bwy.  Co.  v.  Wanless,  1874,  L.  E.  7  H.  L.  12; 
Slapley  v.  L.  B.  &  S.  C.  Bwy.  Co.,  1866,  L.  El  Ex.  21).  Where 
the  railway  crosses  a  carriage  road  on  the  level,  it  is  the  duty  of  the 
company  to  keep  the  crossing  in  a  proper  state  for  the  passage  of  carriages 
across  the  rails  {Oliver  v.  N.-E.  Bwy.  Co.,  1874,  L.  E.  9  Q.  B.  409,  where 
the  company  was  held  liable  for  damage  done  to  a  carriage  in  consequence 
of  the  rails  being  too  high  above  the  surface  of  the  road).  Damages  are 
also  recoverable  against  the  company  for  any  unreasonable  delay  in  opening 
the  gates  for  carriages,  etc.,  passing  along  the  highway  {Boyd  v.  G.  N.  Bwy. 
Co.,  [1895]  2  Ir.  555) ;  but  the  public  have  no  right  to  open  the  gates  them- 
selves in  such  a  case,  and  if  they  do  so,  it  is  at  their  own  risk  ( Wyatt  v. 
G.  W.  Bwy.  Co.,  1865,  34  L.  J.  Q.  B.  204).  Where  the  railway  crosses 
a  turnpike  road  on  a  level  adjoining  to  a  station,  all  trains  must  slacken 
their  speed  before  arriving  at  the  road,  and  must  not  cross  it  at  a  greater  rate 
than  four  miles  an  hour ;  and  with  regard  to  such  crossings,  the  company  is 
subject  to  all  such  rules  and  regulations  as  may  from  time  to  time  be  made 
by  the  Board  of  Trade  (8  Vict.  c.  20,  s.  48). 

If  the  special  Act  incorporates  Part  I.  of  the  Eailways  Clauses  Act,' 
1863,  the  following  additional  provisions  and  restrictions  apply  to  level 
crossings  over  turnpike  roads  or  public  carriage  roads : — (1)  The  company 
may  not,  in  shunting  trains,  pass  any  train  over  the  level  crossing,  or  at  any 
time  allow  any  train,  engine,  carriage,  or  truck  to  stand  across  the  same 
(26  &  27  Vict.  e.  92,  s.  5).  (2)  The  company  must  erect  and  permanently 
maintain  a  lodge  at  the  point  where  the  railway  crosses  the  road,  and 
abide  by  all  such  regulations  with  regard  to  the  crossing  thereof,  or  with 
regard  to  the  speed  at  which  trains  may  pass  the  crossing,  as  may  from 
time  to  time  be  made  by  the  Board  of  Trade :  for  every  offence  against 
this  section,  the  company  is  liable  to  a  penalty  of  £20,  and  also  to  a  penalty  of 
£10  for  every  day  during  which  the  offence  continues  after  such  penalty  of 
£20  is  incurred  (s.  6 ;  see  B.  v.  Longe,  1897,  66  L.  J.  Q.  B.  278).  (3)  The 
Board  of  Trade  may,  if  it  appears  necessary  for  the  public  safety,  at  any 
time  after  the  passing  of  the  special  Act,  require  the  company  to  carry  the 
road  under  or  over  the  railway  by  means  of  a  bridge  or  arch,  instead  of 
crossing  it  on  the  level,  or  to  execute  such  other  works  as  appear  to  the 
Board  of  Trade  best  adapted  for  removing  or  diminishing  the  danger  arising 
from  the  level  crossing  (s.  7) ;  and  if  the  Board  of  Trade  certifies  that  the 
public  safety  requires  that  additional  lands  be  taken  for  the  purpose  of  any 
such  work,  the  company  may  take  all  or  any  part  of  such  lands  accordingly 
(s.  8). 

When  the  company  intends  to  apply  for  the  consent  of  two  justices,  so 
as  to  authorise  it  to  carry  the  railway  across  a  highway  other  than  a  public 
carriage  road  on  the  level,  notice  of  the  intended  application  must  be  given 
in  a  newspaper  circulating  in  the  county,  and  also  be  affixed  on  the  door  of 
the  parish  church,  fourteen  days  previous  to  the  holding  of  the  petty 
sessions;  and  if  it  appears  to  any  two  or  more  justices  acting  for  the 
district  at  such  petty  sessions,  that  the  railway  can,  with  a  due  regard  to 
the  public  safety  and  convenience,  be  carried-  across  the  highway  on  the 
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level,  they  may  consent  thereto  accordingly  (8  Vict.  c.  20,  s.  59).  Any 
party  aggrieved  by  the  determination  of  the  justices  upon  any  such  applica- 
tion may  appeal  to  Quarter  Sessions  (s.  60). 

Where  the  railway  crosses  any  highway  other  than  a  public  carriage- 
way on  the  level,  the  company  must  make  and  at  all  times  maintain 
convenient  ascents  and  descents  and  other  convenient  approaches,  with 
handrails  or  other  fences ;  and  if  the  highway  is  a  bridleway,  must  erect 
and  maintain  good  and  sufficient  gates,  and  if  it  is  a  footway,  good  and 
sufficient  gates  or  stiles,  on  each  side  of  the  railway  (ibid.  s.  61).  If  the 
company  fails  to  comply  with  the  provisions  of  this  section,  it  may  be 
ordered  by  two  justices,  on  the  application  of  the  surveyor  of  roads,  or  of 
any  two  householders  within  the  parish  or  district,  after  ten  days'  notice  to 
the  company,  to  execute  the  required  work  within  a  fixed  period ;  and  if 
the  company  fails  to  comply  with  such  order,  it  is  liable  to  a  penalty  of  £5 
for  every  day  that  it  fails  to  do  so ;  and  the  justices  may  order  the  whole  or 
any  part  of  such  penalty  to  be  applied  in  executing  the  work  in  question 
(s.  62).  A  railway  company  is  not  under  any  general  duty  to  place 
watchmen  at  footways  or  bridleways  over  which  the  railway  is  carried  on 
the  level ;  and  in  the  absence  of  any  breach  of  its  statutory  duties,  and  of 
negligence  on  the  part  of  its  servants,  is  not  liable  for  any  accident  which 
may  happen  at  a  level  crossing  (Stubley  v.  Z.  &  K-  W.  Rwy  Co.,  1866,  L.  R. 
1  Ex.  13 ;  Ellis  v.  G.  W.  Rwy.  Co.,  1874,  L.  R.  9  C.  P.  551).  It  is  the  duty 
of  the  company,  however,  to  adopt  all  reasonable  precautions  to  prevent 
accidents,  and  where  a  crossing  is  specially  dangerous,  to  adopt  special 
precautions  (Bilbee  v.  L.  B.  &  S.  C.  Rwy.  Co.,  1865,  34  L.  J.  0.  P.  182; 
James  v.  G.  W.  Rwy  Co.,  1867,  36  L.  J.  C.  P.  255  ;  Smith  v.  S.-E.  Rwy.  Co., 
[1896]  1  Q.  B.  178).  Where  negligence  is  alleged  on  the  part  of  the 
company  or  its  servants,  the  contributory  negligence  of  the  party  complain- 
ing may  constitute  a  good  defence  (Davey  v.  L.  &  S.-  W.  Rwy.  Co.,  1883,  12 
Q.  B.  D.  70 ;  Skelton  v.  L.  &  N.-W.  Rwy.  Co.,  1867,  36  L.  J.  0.  P.  249). 

Bridges  over  Roads  or  Railway. — Except  where  otherwise  provided  by 
the  special  Act,  where  a  bridge  is  erected  for  the  purpose  of  carrying  the 
railway  over  a  road,  the  width  of  the  arch  must  be  such  as  to  leave  there- 
under a  clear  space  of  35  ft.  if  the  arch  is  over  a  turnpike  road,  25  ft.  if 
over  a  public  carriage  road,  and  12  ft.  if  over  a  private  road;  the  clear 
height  of  the  arch  from  the  surface  of  the  road  must  not  be  less  than  16  ft. 
for  a  space  of  12  ft.  if  over  a  turnpike  road,  15  ft.  for  a  space  of  10  ft.  if 
over  a  public  carriage  road,  and  14  ft.  for  a  space  of  9  ft.  if  over  a  private 
carriage  road ;  and  the  descent  made  in  the  road  in  order  to  carry  it  under 
the  bridge  must  not  be  more  than  one  foot  in  thirty  if  the  bridge  is  over  a 
turnpike  road,  one  in  twenty  if  over  a  public  carriage  road,  and  one  in 
sixteen  if  over  a  private  carriage  road,  not  being  a  tramroad  or  railroad,  or, 
if  it  be  a  tramroad  or  railroad,  the  descenb  must  not  be  greater  than  as  it 
existed  at  the  passing  of  the  special  Act  (8  Vict.  c.  20,  s.  49).  And  where 
a  bridge  is  erected  for  carrying  a  road  over  the  railway,  there  must  be  a 
good  and  sufficient  fence  on  each  side  of  the  bridge  of  not  less  height  than 
4  ft.,  and  on  each  side  of  the  immediate  approaches  of  such  bridge  of  not 
less  than  3  ft. ;  the  road  over  the  bridge  must  have  a  clear  space  between 
the-  fences  of  35  ft.  if  it  is  a  turnpike  road,  25  ft.  if  a  public  carriage  road, 
and  12  ft.  if  a  private  road ;  and  the  ascent  must  not  be  greater  than  the 
■descent  allowed  by  sec.  49  (supra)  in  the  case  of  the  railway  being  carried 
over  a  road  (ibid.  s.  50).  These  regulations  are,  however,  subject  to  the 
proviso,  that  the  width  of  a  bridge  over  or  under  a  road  need  not  be  greater 
than  the  average  available  width  of  such  road  within  50  yards  of  the  point 
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of  crossing,  so  as  the  width  of  the  bridge  be  not  less,  in  the  case  of  a 
turnpike  or  public  carriage  road,  than  20  ft.;  but  if  at  any  time  after  the 
construction  of  the  railway,  the  average  width  of  any  such  road  is  increased 
beyond  the  width  of  the  bridge,  the  company  is  bound,  at  its  own  expense, 
to  increase  the  width  of  the  bridge  accordingly,  if  so  required  by  the 
trustees  or  surveyors  of  the  road  (ibid.  s.  51).  The  regulations  are  also 
subject  to  the  proviso,  that  the  company,  when  crossing  or  altering  or 
diverting  a  road,  may  carry  the  road  over  or  under  the  railway,  or  construct 
the  altered  or  substituted  road,  at  any  inclination  not  steeper  than  the 
mesne  inclination  of  the  road  to  be  crossed,  within  250  yards  of  the  point  of 
crossing,  or  of  the  portion  of  the  road  to  be  altered,  or  for  which  another 
road  is  to  be  substituted  (s.  52). 

Interference  with  Roads. — Whenever  it  is  found  necessary  to  cross,  cut 
through,  raise,  sink,  or  use  any  part  of  a  road  or  railway,  either  public  or 
private,  so  as  to  render  it  impassable  for  or  dangerous  or  extraordinarily 
inconvenient  to  the  persons  entitled  to  the  use  thereof,  the  company,  before 
commencing  any  such  operation,  must  make  and  maintain  a  sufficient  road 
instead  of  the  road  to  be  interfered  with  (ibid.  s.  53) ;  and  on  default,  the 
company  is  liable  to  a  penalty  of  £20  for  every  day  during  which  such 
substituted  road  is  not  made  after  the  existing  road  has  been  interrupted, 
the  penalty  to  be  paid,  in  the  case  of  a  public  road,  to  the  trustees  or  other 
persons  having  the  management  thereof,  and  in  the  case  of  a  private  road, 
to  the  owner  thereof  (s.  54 ;  see  Llewellyn  v.  Glamorgan  Vale  Bwy.  Co., 
[1898]  1  Q.  B.  473) ;  and  if  any  person,  entitled  to  a  right  of  way  over 
the  road  interfered  with,  suffers  any  special  damage  by  reason  of  the 
failure  of  the  company  to  provide  such  substituted  road,  he  may  recover  the 
amount  of  such  special  damage,  with  costs,  without  prejudice  to  any  right 
he  may  have  to  sue  for  the  penalty  (s.  55). 

Every  road  so  interfered  with  must  be  restored  by  the  company  to  as 
good  a  condition  as  it  was  in  at  the  time  of  such  interference,  or,  if  it 
cannot  be  so  restored  compatibly  with  the  formation  and  use  of  the  railway, 
the  company  must  substitute  a  road  equally  convenient,  and  put  it  into  a 
permanently  substantial  condition ;  and  the  former  road  must  be  so  restored, 
or  the  substituted  road  be  put  into  such  condition,  in  the  case  of  a  turnpike 
road  within  six  months,  and  in  the  case  of  any  other  road  within  twelve 
months,  after  the  commencement  of  the  first  operation  on  the  former  road, 
unless  the  trustees  or  persons  having  the  management  of  the  road  consent 
in  writing  to  an  extension  of  such  period ;  and  in  case  of  default,  the  com- 
pany is  liable  to  a  penalty  of  £5  for  every  day  after  the  expiration  of  such 
period  or  extended  period  during  which  the  road  is  not  restored,  or  the 
substituted  road  completed,  the  penalty  to  be  paid  to  the  persons  having 
the  management  of  the  road,  or  to  the  owner  thereof,  as  the  case  may  be, 
and  the  justices  by  whom  it  is  imposed  having  power  to  order  that  the 
whole  or  any  part  of  it  shall  be  laid  out  in  executing  the  work  in  respect  of 
which  it  was  incurred  (ss.  56,  57). 

The  company  must  from  time  to  time  make  good  all  damage  done  to 
any  road  used  or  interfered  with  in  the  course  of  making  the  railway ;  and 
if  any  question  arises  as  to  any  such  damage,  or  as  to  the  repair  thereof,  it 
must  be  determined  by  two  justices,  who  may  direct  such  repairs  to  be 
made,  and  within  such  period,  as  they  think  reasonable,  and  may  impose  on 
the  company,  for  not  carrying  into  effect  such  repairs,  a  penalty  not  exceed- 
ing £5  per  day,  to  be  paid  to  the  surveyor  or  other  person  having  the 
management  of  the  road,  or  to  the  owner  thereof,  as  the  case  may  be  (s.  58). 

Screens  for  Highways. — If  the  commissioners  or  trustees  of  any  turnpike 
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road,  or  the  surveyor  of  any  highway,  apprehend  danger  to  the  passengers 
on  such  road  in  consequence  of  horses  being  frightened  by  the  sight  of  the 
engines  or  carriages  travelling  on  the  railway,  such  commissioners,  trustees, 
or  surveyor,  after  fourteen  days'  notice  to  the  company,  may  apply  to.  the 
Board  of  Trade,  and  the  Board  of  Trade  may  require  the  company  to 
construct  works  in  the  nature  of  a  screen  near  to  or  adjoining  the  side  of 
the  road,  for  the  purpose  of  obviating  or  lessening  such  danger ;  and  the 
company  must  execute  and  complete  such  works  within  the  period  appointed 
in  the  certificate  of  the  Board  of  Trade,  and  if  it  fails  to  do  so,  is  liable  to 
forfeit  to  the  commissioners,  trustees,  or  surveyor,  £5  for  every  day  during 
which  the  works  remain  uncompleted  beyond  such  period,  the  justices 
imposing  the  penalty  having  power  to  order  the  whole  or  any  part  thereof 
to  be  laid  out  in  executing  the  works  (8  Vict.  c.  20,  ss.  63,  64).  If  the 
eompany  is'  not  required  by  the  Board  of  Trade  to  erect  a  screen,  it  is 
under  no  obligation  to  do  so,  and  is  not  liable,  in  the  absence  of  negligence, 
for  injury  in  consequence  of  horses  being  frightened  by  the  sight  or  noise 
of  engines  or  trains  (Simkin  v.  L.  &  N.-  W.  Ewy  Co.,  1888,  21  Q.  B.  D.  453 ; 
B.  v.  Pease,  1832,  4  Bam.  &  Adol.  30).  It  has,  however,  been  held  to  be 
evidence  of  negligence,  to  blow  off  steam  near  a  level  crossing  (Manchester, 
etc.,  Ewy.  Co.  v.  Fullarton,  1863, 14  C.  B.  1ST.  S.  54). 

Bepair  of  Bridges,  etc. — "Where,  under  the  provisions  of  the  Eailways 
Clauses  Act,  1845,  or  the  special  Act,  or  any  Act  incorporated  therewith, 
the  company  is  required  to  maintain  or  keep  in  repair  any  bridge,  fence, 
approach,  gate,  or  other  work  executed  by  it,  two  justices,  on  the  application 
of  the  surveyor  of  roads,  or  of  any  two  householders  of  the  parish  or  district 
where  the  work  is  situated,  complaining  that, any  such  work  is  out  Of  repair, 
after  ten  days'  notice  to  the  company,  may  order  the  company  to  put  such 
work  in  complete  repair  within  a  period  to  be  limited  by  such  justices ; 
and  the  company  is  liable  to  a  penalty  of  £5  for  every  day  that  it  fails  to 
comply  with;  such  order,  the  justices  imposing  the  penalty  having  power  to 
order  the  whole  or  any  part  thereof  to  be  applied  in  putting  such  work  in 
repair  (ibid.  s.  65).  Where  the  railway  is  carried  over  a  highway,  the 
company  is  bound,  at  common  law,  to  keep  the  bridge  in  such  a  condition 
that  it  is  safe  for  the  public  using  the  highway  to  pass  under  it,  and  if  a 
person  passing  along  the  highway  is  injured  in  consequence  of  the  faulty 
construction  or  disrepair  of  the  bridge,  the  company  is  liable,  without  any 
other  proof  of  negligence  on  its  part  (Kearney  v.  L.  B.  &  S.  C.  Bwy.  Co., 
1871,  L.  E.  6  Q.  B.  759). 

Board  of  Trade  may  Modify  Provisions  as  to  Construction  of  Works. — In 
case  any  difference  in  regard  to  the  construction,  alteration,  or  restoration 
of  any  road  or  bridge  or  other  public  work  of  an  engineering  nature  arises. 
between  the  company  and  persons  having  the  control  of  or  being  authorised 
by  law  to  enforce  the  construction  of  such  work,  either  party,  after  giving 
fourteen  days'  notice  to  the  other,  may  apply  to  the  Board  of  Trade ;  and 
the  Board  of  Trade  may  decide  upon  the  proper  manner  of  constructing, 
altering,  or  restoring  such  road,  bridge,  or  other  work,  and  may  authorise,  by 
certificate  in  writing,  any  arrangement  or  mode  of  construction  which 
appears  to  be  either  in  substantial  compliance  with  the  provisions  of  the 
Eailways  Clauses  Act,  1845,  and  the  special  Act,  or  to  be  calculated  to 
afford  equal  accommodation  to  the  public,  provided  that  existing  private 
rights  will  not  be  injuriously  affected  thereby ;  and  then,  if  the  road,  bridge, 
or  other  work  is  constructed  in  conformity  with  the  terms  of  the  certificate, 
it  is  deemed  to  be  constructed  in  conformity  with  the  provisions  of  such 
Acts  (8  Vict.  c.  20,  s.  66). 
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Junctions. — Where  the  special  Act  incorporates  Part  I.  of  the  Eailways 
Clauses  Act,  1863,  and  authorises  the  company  to  make  a  junction  between 
the  railway  and  any  other  railway,  all  interferences  with  the  works  of  the 
other  railway  for  effecting  the  junction  must  be  made  under  the  super- 
intendence and  to  the  reasonable  satisfaction  of  the  engineer  of  such  other 
railway ;  and  any  difference  arising  as  to  the  mode  of  effecting  the  junction 
must  be  determined  by  a  referee  to  be  appointed  by  the  Board  of  Trade 
(26  &  27  Vict.  c.  92,  s.  9).  Unless  otherwise  provided  by  the  special  Act, 
the  company  may  not,  except  by  agreement,  purchase  and  take  any  lands 
belonging  to  the  company  to  whom  the  other  railway  belongs,  but  may 
only  purchase  and  take  an  easement  or  right  of  using  such  lands  for  the 
purposes  of  the  junction  {ibid,  s.  10).  The  company  with  whose  railway 
the  junction  is  made  may  from  time  to  time  erect  signals  and  conveniences 
incident  to  the  junction,  either  on  its  own-  lands  or  on  the  lands  of  the  com- 
pany making  the  junction ;  and  the  working  and  management  of  such  signals 
and  conveniences,  wherever  situate,  must  be  under  the  exclusive  regulation 
of  the  company  with  whose  railway  the  junction  is  made ;  and  all  the 
expenses  of  erecting,  maintaining,  and  working  them,  and  other  incidental 
expenses,  must,  at  the  end  of  every  half-year,  be  repaid  by  the  company 
making  the  junction  (ibid.  s.  12). 

Protection  of  Navigation. — Where  the  special  Act  incorporates  Part  I. 
of  the  Eailways  Clauses  Act,  1863,  and  authorises  the  company  to  construct 
or  alter  any  work  on,  in,  over,  through,  or  across  tidal  lands  or  a  tidal 
water,  the  company  must,  on  or  near  the  work,  during  the  whole  time  of 
the  construction  or  altering,  and  also  after  the  completion  thereof,  always 
maintain  and  exhibit,  every  night  from  sunset  to  sunrise,  such  lights  as  the 
Board  of  Trade  from  time  to  time  requires  or  approves.  The  company  is 
liable  to  a  penalty  of  £20  for  each  night  in  which  it  fails  in  any  respect  to 
comply  with  this  provision  (26  &  27  Vict.  c.  92,  s.  13).  Bridges  over 
navigable  tidal  waters,  if  the  special  Act  does  not  make  express  provision 
respecting  the  spans  thereof,  must  be  constructed  with  spans  of  such  head- 
way and  waterway,  and  such  opening  spans  (if  any),  and  according  to  such 
plan,  as  the  Board  of  Trade  directs  or  approves  (s.  14);  and  where  the 
company  constructs  a  bridge  with  an  opening  span,  it  must  not  detain  any 
vessel  for  a  longer  time  than  is  necessary  for  admitting  an  approaching 
carriage  or  engine  to  cross,  and  for  opening  the  bridge  to  admit  the  vessel 
to  pass ;  and  must  abide  by  such  regulations  as  to  the  user  of  the  bridge  as 
may  from  time  to  time  be  made  by  the  Board  of  Trade  (s.  15).  The  com- 
pany is  liable  to  a  penalty  of  £20  for  every  offence  against  this  section, 
without  prejudice  to  any  remedy  against  it  for  loss  or  damage  sustained  by 
any  person  (s.  15). 

Where  the  railway  cuts  off  access  between  the  land  and  a  tidal  water, 
the  company  must  make  and  permanently  maintain,  and  allow  to  be  used 
by  all  persons  free  of  charge,  all  such  footways  or  carriageways  over,  under, 
or  across  the  railway,  or  on  a  level  therewith,  as  the  Board  of  Trade  from 
time  to  time  directs  or  approves ;  and  where  the  footway  or  carriageway  is 
made  across  the  railway  on  the  level,  the  manner  of  the  making  and 
watching  of  the  level  crossing  is  subject  to  the  approval  of  the  Board  of 
Trade.  But  the  company  is  not  obliged  to  make  or  allow  to  be  made  a 
footway  or  carriageway  in  a  manner  which  would  interfere  with  the 
working  or  using  of  the  railway,  or.  to  make  a  footway  or  carriageway  over 
lands  for  the  use  of  an  owner  or  occupier  who  has  been  paid  compensation 
for  the  severance  thereof  from  the  tidal  water;  and  the  expense  of  the 
making  and  maintenance  of  a  footway  or  carriageway,  and  of  the  watching 
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of  a  level  crossing,  made  after  the  construction  of  the  railway,  must  be 
defrayed  by  the  persons  interested  in  the  tidal  water  for  whose  benefit  or 
convenience  it  is  required  (s.  16). 

Where  the  company  is  authorised  by  the  special  Act  to  construct  a 
railway  skirting  a  public  navigable  tidal  river  or  channel,  it  must  not 
make  any  deviation  from  the  continuous  centre  line  of  the  railway  marked 
on  the  plan  deposited  at  the  Board  of  Trade,  even  within  the  limits  of 
deviation  shown  on  the  plan,  in  such  manner  as  to  diminish  the  navigable 
space,  without  the  consent  of  the  Board  of  Trade.  The  Board  of  Trade 
may,  at  the  expense  of  the  company,  abate  any  work  constructed  in  con- 
travention of  this  provision  (s.  17). 

Accommodation  Works. — The  company  must  make,  and  at  all  times 
maintain,  for  the  accommodation  of  the  owners  and  occupiers  of  lands 
adjoining  the  railway,  so  many  convenient  gates,  bridges,  arches,  culverts 
and  passages  as  are  necessary  for  the  purpose  of  making  good  any  inter- 
ruptions to  the  use  of  the  lands  through  which  the  railway  is  made ;  also 
sufficient  fences  for  separating  the  land  taken  for  the  use  of  the  railway 
from  the  adjoining  lands  not  taken,  and  protecting  such  lands  from  trespass, 
or  the  cattle  of  the  owners  or  occupiers  from  straying  thereout,  by  reason 
of  the  railway,  together  with  all  necessary  gates  made  to  open  towards  such 
adjoining  lands,  and  not  towards  the  railway,  and  all  necessary  stiles ;  also 
all  necessary  drains  or  other  passages  of  such  dimensions  as  will  be  sufficient 
at  all  times  to  convey  the  water  as  clearly  from  the  lands  affected  as  before 
the  making  of  the  railway,  or  as  nearly  so  as  may  be  ;  also  proper  watering- 
places  for  cattle,  where,  by  reason  of  the  railway,  the  cattle  of  any  person 
occupying  lands  nea»  thereto  are  deprived  of  access  to  their  former  water- 
ing-places, and  all  necessary  watercourses  and  drains  for  the  purpose  of 
conveying  water  to  such  watering-places :  provided  that  the  company  need 
not  make  any  accommodation  works  in  such  a  manner  as  would  obstruct 
the  working  or  using  of  the  railway,  nor  make  any  accommodation  works 
with  respect  to  which  the  owners  and  occupiers  of  the  lands  have  been 
paid  compensation  instead  thereof  (8  Vict.  c.  20,  s.  68). 

The  obligation  of  the  company  under  this  section  to  make  and  maintain 
sufficient  fences  is  absolute,  and  is  not  affected  by  the  limitation  of  time 
contained  in  sec.  73  (infra),  with  respect  to  further  or  additional  accom- 
modation works ;  and  the  company  is  liable  to  the  occupier  of  adjoining 
land  if  his  cattle  stray  on  to  the  line  and  are  injured,  though  no  fences 
were  made  within  five  years  after  the  opening  of  the  railway  for  public  use 
(Dixon  v.  G.  W.  Bwy.  Co.,  [1897]  1  Q.  B.  300).  The  word  "  cattle  "  in  the 
section  includes  pigs  (Child  v.  Seam,  1874,  L.  B.  9  Ex.  176).  But  the 
company  is  only  bound  to  maintain  fences  for  the  protection  of  the  owners 
and  occupiers  of  adjoining  lands.  If  cattle  are  trespassing  on  the  lands 
adjoining  the  railway  and  stray  on  to  the  line,  the  company  is  not  liable 
(Bicketts  v.  E.  &  W.  India  Docks  and  Bwy.  Co.,  1852,  21  L.  J.  C.  P.  201 ; 
M.8.&L.  Bwy.  Co.  v.  Wallis,  1854,  14  C.  B.  213).  The  acceptance  by  the 
owner  of  lands  of  compensation  in  lieu  of  accommodation  works,  does  not 
affect  the  rights  of  a  tenant  of  such  lands  (Corry  v.  G.  W.  Bwy.  Co.,  1881, 
7  Q.  B.  D.  322). 

If  any  difference  arises  respecting  the  construction  or  maintenance  of 
accommodation  works,  or  the  sufficiency  thereof,  it  must  be  determined  by 
two  justices,  who  may  appoint  a  time  for  the  commencement  and  execution 
of  any  such  works ;  and  if  the  company  fails  to  commence  the  work  within 
fourteen  days  after  the  time  appointed,  or  to  proceed  diligently  to  execute 
it  in  a  sufficient  manner,  the  party  aggrieved  may  himself  execute  the  work 
VOL.  xi.  2 
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or  repairs,  and  recover  the  expenses  from  the  company ;  any  dispute  as  to  such 
expenses  to  he  settled  by  two  justices  (8  Vict.  c.  20,  ss.  69,  70).  An  owner 
or  occupier  who  considers  the  accommodation  works  executed  by  the  com- 
pany insufficient  for  the  commodious  use  of  his  lands  may,  at  any  time,  at 
nis  own  expense,  make  such  further  works  as  the  company  agrees  to,  or,  in 
case  of  difference,  as  two  justices  authorise  (see  Bhondda  Valley  Bwy. 
Co.  v.  Talbot,  [1897]  2  Ch.  131);  but  such  further  works  must,  if  the 
company  so  desires,  be  constructed  under  the  superintendence  of,  and 
according  "to  plans  and  specifications  approved  by,  the  company's  engineer 
(ss.  71,  72).  The  company  cannot  be  compelled  to  make  any  further  or 
additional  accommodation  works  for  the  use  of  owners  and  occupiers  of 
lands  adjoining  the  railway,  after  the  expiration  of  the  period  prescribed 
by  the  special  Act,  or,  if  no  period  be  prescribed,  after  five  years  from  the 
completion  of  the  works  and  the  opening  of  the  railway  for  public  use 
(s.  73).  The  effect  of  this  section  is  that  an  action  cannot  be  maintained 
after  the  period  prescribed,  in  respect  of  the  insufficiency  of  any  of  the 
accommodation  works  constructed  by  the  company ;  but  the  section  does 
not  affect  the  liability  of  the  company  if  it  fails  to  maintain  the  works 
constructed,  or  if  it  fails  to  make  any  accommodation  works  at  all,  in  any 
case  where  it  is  required  to  do  so  by  sec.  68  (Colley'v.  L.  &  N.-W.  Ewy.  Co., 
1881,  5  Ex.  D.  277 ;  Dixon  v.  G.  W.  Bwy.  Co.,  [1897]  1  Q.  B.  300). 

5.  Working  of  Eailway. 
Inspection  before  Opening. — It  is  provided  by  the  Eailway  Eegulation 
Act,  1842  (5  &  6  Vict.  c.  55),  that  no  railway  or  portion  of  a  railway  shall 
be  opened  for  the  public  conveyance  of  passengers  until  one  month  after 
notice  of  the  company's  intention  to  open  it  has  been  given  to  the  Board  of 
Trade,  and  ten  days  after  notice  has  been  given  of  the  time  when  the 
railway  will,  in  the  opinion  of  the  company,  be  sufficiently  completed 
for  the  safe  conveyance  of  passengers  and  ready  for  inspection  (s.  4) ;  and 
that,  if  the  officer  appointed  by  the  Board  of  Trade  to  inspect  the  railway 
reports  that,  in  his  opinion,  the  opening  thereof  would  be  attended  with 
danger  to  the  public,  by  reason  of  the  incompleteness  of  the  works  or 
permanent  way,  or  the  insufficiency  of  the  establishment  for  working 
the  railway,  the  Board  of  Trade  may  from  time  to  time  order  the  company 
to  postpone  the  opening  for  any  period  not  exceeding  a  month  at  a  time, 
until  the  requisitions  made  by  such  officer  have  been  complied  with,  or  the 
Board  is  otherwise  satisfied  that  the  railway  can  be  opened  with  safety  to 
the  public  (s.  6 ;  36  &  37  Vict.  c.  76,  s.  6).  These  provisions  are  extended 
by  sec.  5  of  the  Eegulation  of  Eailways  Act,  1871  (34  &  35  Vict.  c.  78),  to 
the  opening  of  any  additional  line  of  railway,  deviation  line,  station, 
junction,  or  crossing  on  the  level  which  forms  a  portion  of,  or  is  directly 
connected  with,  a  railway  on  which  passengers  are  conveyed ;  and  this  section 
applies  to  the  opening  of  an  additional  line  of  rails  on  the  same  railway 
(A.-G.  v.  G.  W.  Bwy.  Co.,  1871,  L.  E.  7  Ch.  767);  but,  with  respect  to  any 
of  such  additional  works,  the  Board  of  Trade  has  power  to  dispense  with  the 
required  notice.  The  discretion  of  the  Board  of  Trade  to  postpone  the 
opening  of  the  railway,  on  the  report  of  its  inspector,  is  absolute,  and 
the  Court  has  no  jurisdiction  to  inquire  into  the  validity  or  sufficiency 
of  the  reasons  given  by  the  inspector  {A.-G.  v.  G.  W.  Bwy.  Co.,  1877, 
4  Ch.  D.  735).  If  any  railway  is  opened  without  proper  notices  having 
been  given,  or  contrary  to  the  order  of  the  Board  of  Trade,  the  company  is 
liable  to  a  penalty  of  £20  for  every  day  during  which  the  railway  continues 
open  in  contravention  of  the  Acts  (5  &  6  Vict.  c.  55,  ss.  5,  6). 
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Engines  must  Consume  own  Smoke. — The  Eailways  Clauses  Act,  1845, 
s.  114,  provides  that  every  locomotive  engine  used  on  a  railway  shall 
be  constructed  on  the  principle  of  consuming,  and  so  as  to  consume  its  own 
smoke ;  and  if  any  engine  be  not  so  constructed,  the  company  or  party 
using  it  shall  forfeit  £5  for  every  day  during  which  it  is  used  on  the 
railway.  Where  proceedings  are  taken  against  a  railway  company  under 
this  section,  and  it  appears  to  the  justices  that  the  engine  is  constructed  on 
the  principle  of  consuming  its  own  smoke,  but  has  failed  to  do  so,  as  far  as 
practicable,  through  the  default  of  the  company  or  any  of  its  servants,  the 
company  is  to  be  deemed  guilty  of  an  offence  under  the  section  (31  &  32 
Yict.  c.  119,  s.  19  ;  passed  in  consequence  of  the  decision  in  M,S.  &  L.  Bwy. 
Co.  v.  Wood,  1860,  2  El.  &  El.  344).  As  to  the  liability  of  the  company  for 
damage  caused  by  sparks  emitted  from  engines,  see  Vaughan  v.  Taff  Vale 
Bwy.  Co.,  1860,  29  L.  J.  Ex.  247 ;  Smith  v.  L.  &  S.-  W.  Bwy.  Co.,  1870, 
L.  E.  6  C.  P.  14. 

Board  of  Trade  may  order  Block  System,  etc. — The  Board  of  Trade  may 
from  time  to  time  order  a  railway  company  to  adopt  the  block  system,  and 
to  provide  for  the  interlocking  of  points  and  signals,  on  or  in  connection 
with  any  of  its  railways  open  for  the  public  conveyance  of  passengers ;  and 
to  use  on  all  its  trains  carrying  passengers,  continuous  brakes  which  are 
instantaneous  in  action,  are  capable  of  being  applied  by  the  engine-driver 
and  guards  to  every  vehicle  of  the  train,  whether  carrying  passengers  or 
not,  are  self -applying  in  the  event  of  any  failure  in  the  continuity  of  their 
aetion,  and  the  materials  of  which  are  of  a  durable  character,  and  easily 
maintained  and  kept  in  order  (52  &  53  Vict.  c.  57,  s.  1).  If  default  is  made 
in  compliance  with  any  such  order,  the  Eailway  and  Canal  Commission 
may,  on  the  application  of  the  Board  of  Trade,  enjoin  obedience  to  the 
order,  which  may  then  be  enforced  as  if  it  were  an  order  made  by  the 
Commission  (ibid.  s.  2 ;  see  Eailway  and  Canal  Commission). 

Debentures  or  debenture  stock  in  priority  to  or  ranking  pari  passit  with 
any  existing  debentures  or  debenture  stock  may,  upon  the  certificate  of  the 
Board  of  Trade,  be  issued  by  the  company  to  meet  any  capital  expenditure 
incurred  in  carrying  out  any  such  order  (ibid.  s.  3). 

Hours  of  Bailway  Servants. — It  is  provided  by  the  Eailway  Eegulation 
Act,  1893,  that  upon  a  representation  to  the  Board  of  Trade,  by  or  on 
behalf  of  the  servants  of  a  railway  company,  that  the  hours  of  labour 
are  excessive,  or  do  not  provide  sufficient  intervals  of  rest,  or  sufficient  relief 
in  respect  of  Sunday  duty,  the  Board  may,  after  inquiry,  order  the  company 
to  submit  such  a  schedule  of  time  for  the  duty  of  the  servants  as  will, 
in  the  opinion  of  the  Board,  bring  the  actual  hours  of  work  within  reason- 
able limits.  If  the  company  fails  to  comply  with  any  such  order,  or  to 
enforce  the  provisions  of  any  schedule  submitted  to  and  approved  of  by  the 
Board,  the  Board  may  refer  the  matter  to  the  Eailway  and  Canal  Commis- 
sion, and  the  Commissioners  may  order  the  company  to  submit  such  a 
schedule  as  will,  in  their  opinion,  bring  the  hours  of  work  within  reasonable 
limits ;  and  if  the  company  fails  to  comply  with  any  such  order  of  the 
Commissioners,  or  to  enforce  the  provisions  of  any  schedule  approved  by 
them,  they  may  impose  a  fine  of  not  exceeding  £100  for  every  day's  default. 
The  Board  of  Trade  or  the  Commissioners  may  from  time  to  time  rescind  or 
vary  any  orders  made  by  them  respectively,  in  pursuance  of  the  Act,  or  may 
make  supplemental  orders.  The  Act  does  not  apply  to  servants  wholly 
employed  in  clerical  work,  or  in  the  company's  workshops  (56  &  57  Vict. 

c.  29). 

Every  railway  company  is  bound  to  make  periodical  returns  to  the  Board 
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of  Trade,  at  such  intervals  and  in  such  form  as  the  Board  may  from  time  to 
time  direct,  as  to  the  persons  in  the  employment  of  the  company  whose  duty 
involves  the  safety  of  trains  or  passengers,  and  who  are  employed  for  more 
than  such  number  of  hours  at  a  time  as  may  be  from  time  to  time  named  by 
the  Board.  Any  company  failing  to  duly  make  any  such  return  is  liable  to 
a  penalty  not  exceeding  £5  for  every  day  during  which  such  default 
continues  (52  &  53  Vict.  c.  57,  s.  4;  34  &  35  Vict.  c.  78,  s.  9). 

As  to  the  duty  of  railway  companies  to  make  returns  to  the  Board 
of  Trade  of  their  capital,  traffic,  and  working  expenditure,  and  such  other 
statistics  as  may  be  required,  see  34  &  35  Vict.  c.  78,  ss.  9,  10;  51  & 
52  Vict.  c.  25,  s.  32 ;  and  as  to  their  duty  to  make  returns  with  respect  to 
signal  arrangements,  and  the  use  of  continuous  brakes,  see  36  &  37  Vict. 
c.  76,  s.  4 ;  41  Vict.  c.  20.  As  to  their  duty  to  give  notice  of  accidents 
to  the  Board  of  Trade,  and  as  to  the  inspection  of  railways,  and  investiga- 
tion into  the  causes  of  accidents  by  the  Board  of  Trade,  see  34  &  35  Vict, 
c.  78,  ss.  3-8,  and  Accidents,  Notice  of. 

Use  of  Railway  by  Public. — It  is  provided  by  sec.  76  of  the  Eailways 
Clauses  Act,  1845,  that  owners  or  occupiers  of  adjoining  lands  shall  be 
entitled,  subject  to  certain  restrictions,  to  lay  down  branch  railways  to 
communicate  with  any  railway,  for  the  purpose  of  bringing  carriages  to  or 
from  or  upon  the  railway ;  and  that  the  company  shall,  if  required,  make 
openings  in  the  rails,  and  such  additional  lines  as  may  be  necessary  for 
effecting  such  communication.  And  by  sec.  92,  that  upon  clue  payment  of 
tolls,  all  companies,  and  persons  shall  be  entitled  to  use  the  railway,  with 
engines  and  carriages  properly  constructed,  subject  to  certain  restrictions, 
and  to  the  regulations  made  by  the  company;  and  further,  by  sec.  108, 
authorising  the  company  to  make  regulations,  that  no  such  regulation  shall 
authorise  the  closing  of  the  railway,  or  prevent  the  passage  of  engines  and 
carriages  thereon  at  reasonable  times.  This  right  of  the  public  to  use 
a  railway  with  their  own  carriages  and  engines  must,  however,  at  the 
present  day,  be  considered  merely  a  theoretical  one.  In  Powell  Duffryn,  etc., 
Go.  v.  Taff  Vale  Pwy.  Co.  (1873,  L.  B.  9  Ch.  331),  the  Court  of  Chancery 
felt  unable  to  enforce  the  right  by  injunction,  on  account  of  the  difficulty 
and  danger  of  enforcing  such  a  right. 

Construction  of  Telegraphs. — Every  railway  company,  upon  being  re- 
quired to  do  so  by  the  Board  of  Trade,  is  bound  to  allow  any  persons 
authorised  by  such  Board,  to  establish  and  lay  down  on  its  lands  adjoining 
the  line  of  railway,  a  line  of  electric  telegraph  for  Her  Majesty's 
service,  and  to  give  to  such  persons  every  reasonable  facility  for  laying 
down  and  using  the  same  in  Her  Majesty's  service,  subject  to  such  reason- 
able remuneration  as  may  be  agreed  upon  between  the  company  and 
the  Board  of  Trade,  or  in  case  of  disagreement,  as  may  be  settled  by 
arbitration.  Subject  to  a  prior  right  of  use  thereof  for  the  purposes  of  Her 
Majesty,  such  telegraphs  may  be  used  by  the  company  for  the  purposes  of 
the  railway,  upon  such  terms  as  may  be  agreed  upon,  or  settled  by  arbitra- 
tion (7  &  8  Vict.  c.  85,  s.  13).  As  to  the  rights  of  the  Postmaster-General 
with  respect  to  telegraphs  belonging  to  railway  companies,  see  31  &  32 
Vict.  c.  110,  s.  9  ;  and  see  Telegraph. 

Duty  to  carry  Mails. — It  is  provided  by  the  Act  of  1  &  2  Vict.  c.  98, 
that  in  all  cases  of  railways  by  which  passengers  or  goods  are  conveyed, 
whether  the  carriages  are  drawn  or  impelled  by  steam,  by  locomotive  or 
stationary  engines,  or  by  animal  or  other  power  whatsoever,  the  Postmaster- 
General,  by  notice  in  writing  to  the  railway  company,  may  require  that  the 
mails  shall  be  conveyed  and  forwarded  on  the  railway,  either  by  ordinary 
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or  special  trains,  at  such  times  in  the  day  or  night  as  the  Postmaster- 
General  shall  direct,  together  with  the  guards  in  charge  thereof,  and  any 
other  officers  of  the  Post  Office ;  and  thereupon  the  company  must,  at  its 
own  cost,  provide  sufficient  carriages  and  engines  for  the  conveyance  of  such 
mails  to  the  satisfaction  of  the  Postmaster-General,  and  receive  and  convey, 
by  ordinary  or  special  trains,  or  otherwise,  as  need  may  be,  all  such  mails 
as  shall  for  that  purpose  be  tendered,  together  with  the  guards  in  charge 
thereof,  and  any  other  officers  of  the  Post  Office,  subject  to  such  reasonable 
regulations  and  restrictions  as  to  speed,  places,  times  and  duration  of 
stoppages,  and  times  of  arrival,  as  the  Postmaster-General  shall  from  time  to 
time  direct  (1  &  2  Vict.  c.  98,  s.  1.  As  to  the  rate  of  speed  which  may  be 
required,  see  also  7  &  8  Vict  c.  85,  s.  11). 

The  Postmaster-General  may  also  require  that  the  whole  of  the  inside 
of  any  carriage  used  for  the  conveyance  of  maijs  shall  be  exclusively 
appropriated  for  that  purpose  (1  &  2  Vict.  c.  98,  s.  2) ;  or  that  separate 
carriages  shall  be  provided  by  the  company  for  the  purpose  of  sorting 
letters  (ibid.  s.  3) ;  or  that  the  mails,  instead  of  being  conveyed  in  carriages 
provided  by  the  company,  shall  be  carried  on  the  railway  in  Her  Majesty's 
mail-coaches  or  mail-carts  (ibid.  s.  4) ;  or  that  any  mails  shall  be  conveyed 
and  forwarded  by  the  company,  without  any  guard  or  other  officer  from  the 
Post  Office  being  sent  with  them  (10  &  11  Vict.  c.  85,s.l6) ;  or,  where  the  mails 
are  forwarded  by  a  special  train,  that  the  whole  of  such  special  train  shall 
be  appropriated  to  the  service  of  the  Post  Office  exclusively  of  all  other 
traffic,  except  such  as  the  Postmaster-General  may  sanction  (31  &  32  Vict. 
c  119,s.  36).  And  the  Postmaster-General  may  send  any  mail-guard  with  bags 
not  exceeding  the  weight  of  luggage  allowed  to  other  passengers,  or  subject 
to  the  general  rules  of  the  company  for  any  excess  of  that  weight,  by  any 
train  other  than  a  mail  train,  upon  the  same  conditions  as  other  passengers 
<7  &  8  Vict.  c.  85,  s.  11). 

The  Eegulation  of  Eailways  Act,  1873,  further  provides  that  every  railway 
company  shall  convey  by  any  train  all  such  mails  as  may  be  tendered  for 
conveyance  by  such  train,  whether  the  mails  are  under  the  charge  of  a  guard 
or  not,  and  notwithstanding  that  no  notice  requiring  mails  to  be  conveyed 
has  been  given  by  the  Postmaster-General ;  and  shall  afford  all  reasonable 
facilities  for  the  receipt  and  delivery  of  mails  at  any  station  without 
requiring  them  to  be  booked  or  interposing  any  other  delay;  and,  where 
the  mails  are  in  charge  of  a  guard  appointed  by  the  Postmaster-General, 
shall  permit  such  guard  to  receive  or  deliver  them  at  any  station  by 
himself  or  his  assistants,  rendering  him  nevertheless  such  aid  as  he  may 
require  (36  &  37  Vict.  c.  48,  s.  18).  And  also  that,  where  a  railway 
company  uses,  maintains,  or  works  steam  vessels  for  carrying  on  a  com- 
munication between  any  towns  or  ports,  all  statutory  provisions  as  to  the 
conveyance  of  mails  by  railways  shall,  as  far  as  applicable,  extend  to  such 
steam  vessels  (s.  20).  The  Eailway  and  Canal  Commission  has  jurisdiction 
to  enforce  the  provisions  of  the  Act  (ibid.  s.  6  ;  51  &  52  Vict.  c.  25,  s.  8). 

The  company  and  its  servants  must  obey  all  reasonable  regulations 
made  from  time  to  time  by  the  Postmaster-General,  or  such  officer  as  he 
shall  nominate,  respecting  the  conveyance,  delivering,  and  leaving  of  the 
mails,  guards,  and  officers  of  the  Post  Office,  on  the  railway,  or  on  the  line 
thereof :  provided  that  no  officer  or  servant  of  the  Post  Office  may  interfere 
with  or  give  orders  to  the  engineer  or  other  person  having  charge  of  any 
engine  on  the  railway ;  but  if  any  cause  of  complaint  arises,  it  must  be 
stated  to  the  officer  of  the  company  having  charge  of  the  train,  or  the  chief 
officer  at  any  station ;  and  the  company  is  wholly  responsible  in  case  of  any 
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default  or  neglect  on  the  part  of  its  servants  to  comply  with  any  of  such 
regulations  (1  &  2  Vict.  c.  98,  s.  5). 

1  The  company  is  entitled  to  receive  such  reasonable  remuneration,  to  be 
paid  by  the  Postmaster-General,  for  any  services  performed  with  respect  to 
the  conveyance  of  mails,  as  may  be  agreed  on  between  the  Postmaster  - 
G-eneral  and  the  company ;  or,  in  case  of  difference,  then  such  remuneration 
as  may  be  determined  by  the  award  of  two  arbitrators,  one  to  be  nominated 
by  the  Postmaster-G-eneral  and  the  other  by  the  company,  and  if  such 
arbitrators  cannot  agree,  then  by  the  award  of  an  umpire,  to  be  appointed 
by  the  arbitrators  before  they  enter  on  the  inquiry  (ibid.  ss.  6,  16-18 ;  36 
&  37  Vict.  c.  48,  s.  19);  provided  that  either  party  may  require  that 
the  difference  shall  be  referred  to  the  Kailway  and  Canal  Commission 
instead  of  to  arbitration  (56  &  57  Vict.  c.  38,  s.  1).  Any  difference  so 
referred  to  the  Eailway  #nd  Canal  Commission  may,  with  the  sanction  of 
the  Commission,  be  heard  and  determined  by  the  two  appointed  Commis- 
sioners, whose  order  is  deemed  to  be  the  order  of  the  Commission,  and  is 
enforceable  accordingly  (ibid.  s.  4 ;  see  Eailway  and  Canal  Commission). 
The  Postmaster-General  may  terminate  all  or  any  of  such  services  by  giving 
six  months'  notice  to  the  company ;  or  without  notice,  subject  to  the  pay- 
ment of  compensation  for  all  loss  occasioned  to  the  company  thereby ;  the 
amount  of  such  compensation  to  be  ascertained  in  the  same  manner  as  the 
remuneration  of  the  company  (1  &  2  Vict.  c.  98,  ss.  8,  9). 

The  Postmaster-General  may  require  any  railway  company  to  give  a 
bond  in  such  sum  and  in  such  form  as  he  thinks  fit,  as  security  for  the  due 
observance  and  performance  by  the  company,  its  servants  and  agents,  of 
all  such  regulations,  acts,  matters,  and  things  as  are  required  by  the  Act  of 
1  &  2  Vict.  c.  98  to  be  so  observed  and  performed;  and  such  bond  must  be 
renewed  whenever  it  becomes  forfeited,  and  also  whenever  the  Postmaster- 
General  requires  it  to  be  renewed  (s.  13).  The  penalty  for  refusing  or 
neglecting  to  duly  give  or  renew  such  bond  is  £100  for  every  day's  default 
(ibid.) ;  and  the  penalty  for  refusing  or  neglecting  to  carry  the  mails  and 
comply  with  all  the  other  provisions  of  such  Act  is  £20  for  every  offence, 
without  prejudice  to  any  liability  of  the  company  under  any  such  bond 
(s.  12). 

As  to  the  conveyance  of  Post  Office  parcels,  see  the  Post  Office  (Parcels) 
Act,  1882  (45  &  46  Vict.  c.  74). 

Duty  to  convey  Naval,  Military,  and  Police  Forces. — The  Cheap  Trains 
Act,  1883,  s.  6,  provides  that  for  the  purpose  of  moving  by  railway,  on  any 
occasion  of  the  public  service,  any  of  the  officers  or  men  in  Her  Majesty's 
navy  or  royal  naval  volunteers,  or  in  Her  Majesty's  regular,  reserve,  or 
auxiliary  forces  for  the  time  being  subject  to  military  law,  or  of  any  police 
force,  every  railway  company  shall,  on  the  production  of  a  route  duly 
'  signed  for  the  conveyance  of  the  forces,  provide  conveyance  for  them  and 
their  personal  luggage,  and  also  for  any  public  baggage,  stores,  arms, 
ammunition,  and  other  necessaries  and  things,  whether  actually  accompany- 
ing the  forces  or  not,  at  all  usual  times  at  which  passengers  are  conveyed  by 
the  company,  on  such  terms  as  may  be  agreed  between  the  company  and  the 
Secretary  of  State,  Admiralty,  or  police  authority,  and  subject  to  and  in  default 
of  agreement,  on  the  terms  specified  in  the  section.  The  following  are  the 
most  important  of  such  terms : — (1)  If  the  number  of  persons  conveyed  does 
hot  exceed  150,  the  fares  must  not  exceed  three-fourths  of  the  fares  charged  to 
private  passengers  for  the  single  journey  by  ordinary  train  in  the  respective 
classes  of  carriages  specified  in  the  route ;  and  if  the  number  exceeds  150, 
must  not  exceed  three-fourths  for  the  first  150,  and  one-half  for  the  numbers 
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in  excess  thereof.  (2)  The  section  applies  to  such  wives,  widows,  and 
children  of  the  members  of  the  forces  as  are  entitled  to  be  conveyed  at  the 
public  expense,  in  like  manner  as  if  they  were  part  of  the  forces;  but 
children  less  than  three  years  old  must  be  conveyed  free  of  charge,  and 
children  between  three  and  twelve  at  half  the  fare  payable  under  the 
section  for  an  adult.  (3)  One  hundredweight  of  personal  luggage  must  be 
conveyed  free  of  charge  for  every  person  required  by  the  route  to  be 
conveyed  first  class,  and  half  that  quantity  for  every  other  person;  and 
any  excess  of  weight  must  be  conveyed  at  not  more  than  two-thirds  of  the 
ordinary  rate.  (4)  The  baggage,  stores,  etc.,  must  be  carried  at  rates  not 
exceeding  twopence  per  ton  per  mile,  the  assistance  of  the  forces  to  be  given, 
when  available,  in  loading  and  unloading.  And  (5)  the  company  need  not 
carry  gunpowder  or  other  explosive  or  combustible  matters  except  on  terms 
agreed  upon  (46  &  47  Vict.  c.  34,  s.  6). 

It  is  further  provided  by  the  National  Defence  Act,  1888,  s.  4,  that 
whenever  an  order  for  the  embodiment  of  the  militia  is  in  force,  Her 
Majesty,  by  order  signified  under  the  hand  of  a  Secretary  of  State,  may 
declare  that  it  is  expedient  for  the  public  service  that  traffic  for  naval  and 
military  purposes  shall  have  precedence  over  other  traffic  ;  and  when  any 
such  order  is  in  force  with  respect  to  a  railway,  any  naval  or  military 
officer,  acting  under  the  authority  of  a  Secretary  of  State  or  the  Admiralty, 
may  require  that  such  traffic  as  may  be  specified  by  him  shall  be  conveyed 
on  the  railway  in  priority  to  any  other  traffic  (51  &  52  Vict.  c.  31,  s.  4  (1) 
and  (2)).  The  Secretary  of  State  also  has  power,  under  the  Eegulation  of 
Forces  Act,  1871,  when  it  has  been  declared  by  an  Order  in  Council  that  an 
emergency  has  arisen  in  which  it  is  expedient  that  the  Government  should 
have  control  over  any  railway,  to  empower  any  persons  to  take  possession 
of  such  railway  in  the  name  and  on  behalf  of  Her  Majesty,  and  to  use  it  for 
Her  Majesty's  service  (34  &  35  Vict.  c.  86,  s.  16).  The  company  is  entitled 
to  be  paid  out  of  monies  to  be  provided  by  Parliament,  such  remuneration 
or  compensation  for  services  performed,  or  loss  or  injury  suffered,  under  the 
provisions  of  the  two  last-mentioned  Acts,  as  may  be  agreed  upon,  or,  in 
default  of  agreement,  be  settled  by  arbitration  (ibid. ;  51  &  52  Vict.  c.  31, 
s,4(6)). 

Carriage  of  Passengers  and  Goods. — The  86th  section  of  the  Eailways 
Clauses  Act,  1845,  authorises  railway  companies  to  carry  and  convey  upon 
the  railway  all  such  passengers  and  goods  as  are  offered  to  them  for  that 
purpose,  and  to  make  such  reasonable  charges  in  respect  thereof  as  they 
may  from  time  to  time  determine  upon,  not  exceeding  the  tolls  authorised 
by  the  special  Act.  And  the  89  th  section  provides  that  they  shall  be 
entitled  to  the  benefit  of  every  protection  and  privilege  enjoyed  by  common 
carriers.  These  sections  are  permissive  only,  and  unless  otherwise  provided 
by  its  special  Act,  a  railway  company  is  not  bound  to  act  as  a  common 
carrier  of  passengers  or  goods,  and  may  lawfully  close  any  part  of  its  line, 
or  any  of  its  stations,  whenever  it  thinks  fit  (Darlaston  Local  Board  v. 
L.  &  N.-W.  Rwy.  Co.,  [1894]  2  Q.  B.  694;  R.  v.  G.  W.  Rwy.  Co.,  1892,  62 
L.  J.  Q.  B.  572) ;  and  even  if  it  elects  to  carry  goods,  it  is  not  bound  to 
act  as  a  common  carrier  of  every  description  of  goods,  and  between  all 
places  on  its  line,  but  only  of  such  goods,  and  between  such  places,  as  it 
has  publicly  professed  to  carry,  and  has  convenience  for  that  purpose 
(Johnson  v.  Midland  Rwy.  Co.,  1849,  4  Ex.  Eep.  369  ;  Dickson  v.  G.  N.  Rwy. 
Co.,  1887,  18  Q.  B.  D.  176).  It  is,  however,  bound  to  afford  reasonable 
facilities  for  the  carriage  of  passengers  and  goods  (infra),  and  can  therefore 
only  limit  its  liability  as  carrier  thereof  by  conditions  which  are  reasonable 
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(Dickson  v.  G.  K  Rwy.  Co.,  supra).  As  to  the  rights,  duties,  and  liabilities 
of  railway  companies  as  common  carriers,  see  Carrier. 

Every  railway  company  must  provide,  and  maintain  in  good  working 
order,  in  every  train  worked  by  it  which  carries  passengers,  and  travels 
more  than  twenty  miles  without  stopping,  such  sufficient  means  of  com- 
munication between  the  passengers  and  servants  of  the  company  in  charge 
of  the  train  as  the  Board  of  Trade  approves.  Any  company  making  default 
in  complying  with  this  provision  is  liable  to  a  penalty  not  exceeding  £10 
for  each  case  of  default ;  and  any  passenger  who  uses  such  means  of  com- 
munication without  reasonable  and  sufficient  cause  is  liable  for  each  offence' 
to  a  penalty  not  exceeding  £5  (31  &  32  Vict.  c.  119,  s.  22).  And  all 
railway  companies,  except  the  Metropolitan,  must  in  every  passenger  train 
where  there  are  more  carriages  than  one  of  each  class,  provide  smoking' 
compartments  for  each  class  of  passengers,  unless  exempted  by  the  Board' 
of  Trade  (ibid.  s.  20). 

Carriage  of  Dangerous  Goods. — It  is  provided  by  the  Bailways  Clauses 
Act,  1845,  sec.  105,  that  no  person  shall  be  entitled  to  carry,  or  require 
the  company  to  carry,  upon  the  railway  any  aquafortis,  oil  of  vitriol, 
gunpowder,  lucifer  matches,  or  any  other  goods  of  a  dangerous  nature. 
Any  person  sending  by  the  railway  any  such  goods  without  distinctly 
marking  their  nature  on  the  outside  of  the  package,  or  giving  notice  in 
writing  to  the  servant  of  the  company  with  whom  they  are  left,  at  the 
time  of  so  sending,  is  liable  to  forfeit  to  the  company  £20  for  every  such 
offence ;  and  the  company  may  refuse  to  take  any  parcel  suspected  to 
contain  goods  of  a  dangerous  nature,  or  require  it  to  be  opened  to  ascertain 
the  fact  (8  Vict.  c.  20,  s.  105).  There  must  be  guilty  knowledge  on  the 
part  of  the  sender  in  order  to  constitute  an  offence  under  this  section,  and 
render  him  liable  to  the  penalty,  though  it  seems  that  he  would  be  civilly 
liable  for  any  loss  suffered  by  the  company,  even  if  he  sent  the  packages 
innocently,  without  any  knowledge  of  their  contents  (Hearne  v.  Garton, 
1859,  28  L.  J.  M.  C.  216). 

Further  provisions  are  made  with  respect  to  the  conveyance  of  ex- 
plosives by  the  Explosives  Act,  1875  (38  Vict.  c.  17).  The  term  "  explosive  " 
means  gunpowder,  nitro-glycerine,  dynamite,  guncotton,  blasting  powders, 
and  every  other  substance  used  or  manufactured  with  a  view  to  produce  a 
practical  effect  by  explosion  or  a  pyrotechnic  effect,  and  includes  every 
adaptation  or  preparation  of  any  such  explosive  (s.  3).  Every  railway 
company  over  whose  railway  any  explosive  is  carried  or  intended  to  be 
carried  must,  with  the  sanction  of  the  Board  of  Trade,  make  by-laws  for 
regulating  the  conveyance,  loading,  and  unloading  thereof  on  the  railway. 
Such  by-laws,  when  confirmed  by  the  Board  of  Trade,  apply  to  the 
servants  of  the  company,  and  also  to  the  persons  using  the  railway  or 
premises  connected  therewith ;  and  penalties  may  be  annexed  to  any 
breach  thereof,  not  exceeding  £20  for  each  offence,  and  £10  for  each  day 
during  which  the  offence  continues,  and  forfeiture  of  all  or  any  part  of  the 
explosives  in  respect  of  which  '  the  offence  is  committed  (ss.  35,  39). 
The  by-laws  framed  by  any  railway  company  under  the  Act,  before  being 
sanctioned  by  the  Board  of  Trade,  must  be  published  in  such  manner  as 
the  Board  of  Trade  directs,  with  notice  of  the  intention  of  the  company  to 
apply  for  the  confirmation  thereof ;  and  every  such  by-law  may  from  time 
to  time  be  added  to,  altered,  or  rescinded  by  a  by-law  made  in  like  manner 
and  with  the  like  sanction  (s.  38). 

Facilities  for  Traffic. — The  Bail  way  and  Canal  Traffic  Act,  1854,  s.  2, 
provides  that  every  railway  company,  canal  company,  and  railway  and 
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canal  company  shall,  according  to  their  respective  powers,  afford  all 
reasonable  facilities  for  the  receiving  and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles ;  and  also  that  all  such  companies  having 
or  working  railways  or  canals  which  form  part  of  a  continuous  line  of 
railway  or  canal  or  railway  and  canal  communication,  or  which  have  the 
terminus,  station,  or  wharf  of  the  one  near  the  terminus,  station,  or  wharf 
of  the  other,  shall  afford  all  due  and  reasonable  facilities  for  receiving  and 
forwarding  all  the  traffic  arriving  by  one  of  such  railways  or  canals  by  the 
other,  without  any  unreasonable  delay,  and  so  that  no  obstruction  may  be 
offered  to  the  public  desirous  of  using  such  railways  or  canals  or  railways 
and  canalsas  a  continuous  line  of  communication,  and  so  that  all  reason- 
able accommodation  may  by  means  of  the  railways  and  canals  of  the 
several  companies  be  at  all  times  afforded  to  the  public  in  that  behalf 
(17  &  18  Vict.  c.  31,  s.  2).  The  word  "  traffic  "  includes  not  only  passengers 
and  their  luggage,  and  goods,  animals,  and  other  things  conveyed  by  any 
such  company,  but  also  carriages,  waggons,  trucks,  boats,  and  vehicles  of 
every  description  adapted  for  running  or  passing  on  the  railway  or  canal 
of  any  such  company  (ibid.  s.  1 ;  36  &  37  Vict.  c.  48,  s.  3). 

The  above  provisions  of  the  Act  of  1854  were  extended  by  the  Eegula- 
tion  of  Eailways  Act,  1868  (31  &  32  Vict.  c.  119),  s.  16,  to  steam  vessels 
worked  by  any  such  company,  and  to  the  traffic  carried  thereby ;  and  by 
the  Eegulation  of  Eailways  Act,  1873  (36  &  37  Vict.  c.  48),  s.  11,  to  the 
forwarding  of  through  traffic  at  through  rates.  The  11th  section  of  the  Act 
of  1873  was  repealed  by  the  Eailway  and  Canal  Traffic  Act,  1888  (51  &  52 
Vict.  c.  25),  the  25th  section  of  which,  after  reciting  sec.  2  of  the  Act  of 
1854,  enacts  and  declares  that  the  said  facilities  to  be  so  afforded  shall 
include  the  due  and  reasonable  receiving,  forwarding,  and  delivering  by 
every  railway  company  and  canal  company  and  railway  and  canal  company, 
at  the  request  of  any  other  such  company,  of  through  traffic  to  and  from 
the  railway  or  canal  of  any  other  such  company  at  through  rates ;  and  also 
the  due  and  reasonable  receiving,  forwarding,  and  delivering  by  every  such 
eoinpany,  at  the  request  of  any  person  interested  in  through  traffic,  of  such 
traffic  at  through  rates ; '  and  that  the  provisions  of  the  section  shall  extend 
to  steam  vessels  used,  maintained,  or  worked  by  any  such  company  for  the 
purpose  of  carrying  on  a  communication  between  any  towns  or  ports,  and 
to  the  traffic  carried  thereby. 

The  jurisdiction  to  enforce  the  provisions  of  sec.  2  of  the  Act  of  1854, 
which,  by  sec.  3  of  that  Act,  was  vested  in  the  Court  of  Common  Pleas, 
was  by  the  Act  of  1873  transferred  to  three  commissioners  appointed  in 
pursuance  of  such  Act,  and  styled  the  Eailway  Commissioners ;  and  in 
1888,  when  the  Eailway  Commissioners  ceased  to  exist,  all  their  jurisdic- 
tion and  powers  were  transferred  to  the  Eailway  and  Canal  Commission, 
which  was  established  by  the  Eailway  and  Canal  Traffic  Act  of  that  year 
(51  &  52  Vict.  c.  25).  As  to  the  constitution,  jurisdiction,  and  procedure 
of  the  Eailway  and  Canal  Commission  (in  this  article  referred  to  as  "  the 
Commissioners"),  see  Eailway  and  Canal  Commission.  The  Act  of  1888 
increased  the  jurisdiction  of  the  Commissioners  to  order  traffic  facilities — 
(1)  by  providing  that  nothing  in  any  agreement,  whether  made  before  or 
after  the  passing  of  the  Act,  which  had  not  been  confirmed  by  statute  or 
by  the  Board  of  Trade,  or  by  the  Eailway  Commissioners,  should  render  a 
railway  company  or  canal  company  or  railway  and  canal  company  unable 
to  afford,  or  authorise  it  to  refuse,  such  reasonable  facilities  for  traffic  as 


26  RAILWAY;  EAILWAY  COMPANY 

might  in  the  opinion  of  the  Commissioners  be  required  in  the  interests  of. 
the  public,  or  prevent  the  Commissioners  from  making  or  enforcing  any 
order  with  respect  to  such  facilities  (a.  11) ;  and  (2)  by  giving  them  power 
to  order  two  or  more  of  such  companies  to  carry  into  effect  an  order  of  the 
Commissioners,  and  to  make  mutual  arrangements  for  that  purpose ;  and  to 
further  order  such  companies  to  submit  a  scheme  for  carrying  the  order 
into  effect,  and  after  approval  of  the  scheme,  to  order  each  of  the  companies 
to  do  all  that  is  necessary  to  carry  it  into  effect,  and  to  determine  the 
proportions  in  which  the  respective  companies  are  to  defray  the  expense 
of  so  doing  (s.  14);  but  this  does  not  authorise  the  Commissioners  to 
require  two  companies  to  do  anything  which  they  would  not  have  jurisdic- 
tion to  require  to  be  done  if  such  two  companies  were  a  single  company 
(ibid.). 

The  Commissioners  have  no  jurisdiction  to  order  a  company  to  rebuild 
and  reopen  for  traffic  a  station  which  the  company  has  closed  and  pulled 
down,  the  obligation  to  afford  reasonable  facilities  being  only  applicable  to 
such  parts  of  the  company's  lines,  and  such  of  its  stations,  as  are  in  use 
(Darlaston  Local  Board  v.  L.  &  N.-W.  Rwy.  Co.,  [1894]  2  Q.  B.  694,  over- 
ruling Winsford  v.  Cheshire  Lines  Committee,  1890,  24  Q.  B.  D.  456).  Nor 
have  the  Commissioners  any  jurisdiction  to  order  particular  works  to  be 
executed,  or  otherwise  to  interfere  with  the  discretion  of-  the  company  as 
to  the  mode  of  performing  its  obligations ;  but  they  may  order  the  company 
to  afford  all  reasonable  facilities,  even  where  it  is  impossible  to  comply 
with  such  order  without  making  some  structural  alteration  of  a  station 
(S.-E.  Rwy.  Co.  v.  Railway  Commissioners,  1881,  6  Q.  B.  D.  586).  The  mere 
refusal  by  a  company  to  receive  traffic  or  carry  passengers,  except  upon 
pre-payment  of  rates  or  fares  in  excess  of  the  maximum  rates  or  fares  per- 
mitted by  the  special  Act,  is  not  a  denial  of  reasonable  facilities  within  the 
meaning  of  the  Acts,  and  the  Commissioners  have  no  jurisdiction  to  grant 
an  injunction  to  restrain  such  excessive  rates  or  fares ;  nor  can  they  give 
themselves  such  jurisdiction  by  deciding,  as  a  fact,  that  the  demand  of  pre- 
payment thereof  is  a  denial  of  reasonable  facilities  (R.  v.  Distington  Iron 
Co.,  1889,  22  Q.  B.  D.  642;  G.  W.  Rwy.  Co.  v.  Railway  Commissioners,  1881,, 
7  Q.  B.  D.  182).  The  proper  remedy  in  such  cases  is  by  action  in  the 
ordinary  Courts. 

A  company  or  person  requiring  traffic  to  be  forwarded  at  a  through 
rate,  must  give  written  notice  of  the  proposed  through  rate  to  each  forward- 
ing company,  stating  both  its  amount  and  the  route  by  which  the  traffic 
is  proposed  to  be  forwarded ;  and  when  such  notice  is  given  by  a  railway 
or  canal  company,  it  must  also  state  the  apportionment  of  the  through  rate. 
Each  forwarding  company  must,  within  ten  days,  or  such  longer  period  as 
the  Commissioners  prescribe,  after  the  receipt  of  such  notice,  by  written 
notice  inform  the  company  or  person  requiring  the  traffic  to  be  forwarded, 
whether  it  agrees  to  the  rate  and  route,  and  if  not,  the  grounds  of  the 
objection ;  and  if  at  the  expiration  of  the  prescribed  period  no  such  objec- 
tion has  been  sent  by  any  forwarding  company,  the  rate  comes  into  operation 
at  such  expiration.  If  any  such  objection  has  been  made,  the  matter  must 
be  referred  to  the  Commissioners  for  their  decision ;  and  the  Commissioners 
must  consider  whether  the  granting  of  a  rate  is  a  due  and  reasonable  facility 
in  the  interest  of  the  public,  and  whether,  having  regard  to  the  circum- 
stances, the  route  proposed  is  a  reasonable  route,  and  allow  or  refuse  the 
rate  accordingly,  or  fix  such  other  rate  as  they  consider  just  and  reasonable 
(see  Didcot,  etc.,  Rwy.  Co.  v.  G.  W.  Rwy.  Co.,  [1897]  1  Q.  B.  33).  Where  a 
through  rate  is  agreed  to  by  the  forwarding  companies,  or  is  made  by  order 
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of  the  Commissioners,  the  apportionment  of  the  rate,  if  not  agreed  upon, 
must  be  determined  by  the  Commissioners,  who  must  take  into  consideration 
all  the  circumstances  of  the  case,  including  any  special  expense  incurred  in 
respect  of  the  construction,  maintenance,  or  working  of  the  route,  as  well  as 
any  special  charges  which  any  company  may  have  been  entitled  to  make  in 
respect  thereof.  The  Commissioners  cannot,  in  any  case,  compel  a  company 
to  accept  lower  mileage  rates  than  the  mileage  rates  which  such  company  is 
legally  charging  for  like  traffic  carried  by  a  like  mode  of  transit  on  any 
other  line  of  communication  between  the  same  points,  being  the  points  of 
departure  and  arrival  of  the  through  route  ;  but,  subject  to  this,  they  have 
full  power  to  decide  that  any  proposed  through  rate  is  just  and  reasonable, 
notwithstanding  that  a  less  amount  may  be  allotted  to  any  forwarding 
company  than  the  maximum  rate  such  company  is  entitled  to  charge 
(51  &  52  Vict.  c.  25,  ss.  25  (l)-(9),  26). 

Tolls,  Rates,  Fares,  and  Charges. — The  Eailways  Clauses  Act,  1845,  s.  86, 
provides  that  it  shall  be  lawful  for  the  company  to  carry  and  convey  upon 
the  railway  all  such  passengers  and  goods  as  shall  be  offered  to  them  for 
that  purpose,  and  to  make  such  reasonable  charges  in  respect  thereof  as  it 
may  from  time  to  time  determine  upon,  not  exceeding  the  tolls  by  the  special 
Act  authorised  to  be  taken;  and  the  word  "toll"  is  defined  as  including 
any  rate  or  charge  or  other  payment  payable  under  the  special  Act  for 
any  passenger,  animal,  carriage,  goods,  merchandise,  articles,  matters,  or 
things  conveyed  on  the  railway  (s.  3).  The  special  Act  always  specifies 
the  maximum  amount  of  the  tolls  to  be  taken,  and  generally  contains 
separate  tolls  for  the  use  of  the  railway ;  for  the  iise  of  the  railway  in  the 
carriages  of  the  company ;  and  for  the  use  of  locomotive  power ;  and  also  a 
maximum  charge  for  the  use  of  all  three.  And  the  Eailways  Clauses  Act, 
1845,  expressly  provides  that  it  shall  not  be  lawful  for  the  company  at  any 
time  to  demand  or  take  a  greater  amount  of  toll,  or  make  any  greater 
charge  for  the  carriage  of  passengers  or  goods,  than  it  is  by  the  special  Act 
authorised  to  demand  (s.  92). 

A  list  of  all  tolls  authorised  by  the  special  Act,  and  exacted  by  the 
company,  must  be  exhibited  on  boards  at  the  stations  or  places  where  they 
are  payable  {ibid.  s.  93) ;  and  the  company  must  set  up  and  maintain  mile- 
stones or  posts  along  the  whole  line  of  the  railway,  at  the  distance  of  a 
quarter  of  a  mile  from  each  other  (s.  94) ;  otherwise,  no  tolls  may  be  de- 
manded or  taken  for  the  use  of  the  railway  (s.  95).  The  company  must  also 
keep  at  each  of  its  stations,  books  showing  every  rate  for  the  time  being 
charged  for  the  carriage  of  traffic,  other  than  passengers  and  their  luggage, 
from  that  station  to  any  place  to  which  it  books,  and  stating  the  distance 
for  which  any  such  rate  is  charged ;  and  such  books  must  be  open  to  the 
inspection  of  all  persons  without  payment  of  any  fee ;  and  the  Commissioners 
may  from  time  to  time,  on  the  application  of  any  person  interested,  make 
orders  with  respect  to  any  particular  description  of  traffic,  requiring  the 
company  to  distinguish  in  such  books  how  much  of  each  rate  is  for  the 
conveyance  of  the  traffic  on  the  railway,  including  therein  tolls  for  the  use 
of  the  railway,  for  the  use  of  carriages,  or  for  locomotive  power,  and  how 
much  is  for  other  expenses,  specifying  the  nature  and  detail  of.  such  other 
expenses  (36  &  37  Vict.  c.  48,  s.  14).  The  company  is  liable  to  &  penalty 
of  £5  a  day  for  every  offence  against  the  provisions  of  this  section  (ibid.). 
As  to  passenger  fares,  the  Eegulation  of  Eailways  Act,  1868,  s.  15, 
requires  every  company  to  exhibit  lists  in  the  booking  office  of  each  of  its 
stations,  containing  the  fares  from  that  station  to  every  place  for  which 
passenger  tickets  are  there  issued  ;  and,  subject  to  such  exceptions  as  may 
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be  allowed  by  the  Board  of  Trade,  every  passenger  ticket  must  bear  upon 
its  face  the  fare  chargeable  for  the  journey  for  which  it  is  issued,  the 
company  being  liable  to  a  penalty  of  forty  shillings  for  every  ticket  issued 
in  contravention  of  this  provision  (52  &  53  Vict.  c.  57,  s.  6). 

In  order  to  secure  greater  uniformity  in  the  classifications  of  merchandise 
traffic,  and  the  maximum  rates  and  charges  of  the  various  companies  under 
their  special  Acts,  the  Eailway  and  Canal  Traffic  Act,  1888  (51  &  52  Vict, 
c.  25),  provided  for  the  revision  of  all  the  existing  classifications  and  rates 
by  Provisional  Orders  of  the  Board  of  Trade,  to  be  confirmed  by  Act  of 
Parliament.  The  24th  section  provided  that,  notwithstanding  any  provision 
in  any  Act,  every  railway  company  should,  within  six  months  from  the 
passing  of  the  Act,  or  such  further  time  as  the  Board  of  Trade  might  in  the 
particular  case  permit,  submit  to  the  Board  of  Trade  a  revised  classification 
of  merchandise  traffic,  and  a  revised  schedule  of  maximum  rates  and  charges 
applicable  thereto,  proposed  to  be  charged  by  such  company,  and  should 
fully  state  in  such  classification  and  schedule  the  nature  and  amounts  of 
all  terminal  charges  proposed  to  be  authorised  in  each  class  of  traffic,  and 
the  circumstances  under  which  such  terminal  charges  were  proposed  to  be 
made ;  and  that,  in  the  determination  of  the  terminal  charges,  regard  should 
be  had  only  to-  the  expenditure  reasonably  necessary  to  provide  the  accom- 
modation in  respect  of  which  such  charges  were  made,  irrespective  of  the 
outlay  actually  incurred  by  the  company  in  providing  such  accommodation 
(subss.  (1)  and  (2)).  The  section  further  provided,  that  if,  after  hearing  all 
parties  whom  the  Board  of  Trade  considered  entitled  to  be  heard,  the 
Board  of  Trade  should  come  to  an  agreement  with  the  company,  it  should 
embody  the  agreed  classification  and  schedule  in  a  Provisional  Order,  and 
procure  a  Bill  to  be  introduced  for  the  confirmation  thereof ;  and  in  any 
case  in  which  a  company  failed  to  duly  submit  a  classification  and  schedule, 
or  in  which  the  Board  of  Trade  was  unable  to  come  to  an  agreement  with 
the  company,  the  Board  of  Trade  should  determine  the  classification  of 
traffic  which,  in  its  opinion,  ought  to  be  adopted  by  the  company,  and  the 
schedule  of  maximum  rates  and  charges,  including  terminal  charges,  which 
would,  in  its  opinion,  be  just  and  reasonable,  and  embody  such  classification 
and  schedule  in  a  Provisional  Order,  and  procure  a  Bill  to  be  introduced 
for  the  confirmation  thereof  (subss.  (4)- (7) ;  55  &  56  Vict.  c.  44).  The 
rates  and  charges  mentioned  in  the  Provisional  Order  take  effect  from  the 
time  when  the  Act  confirming  the  same  comes  into  operation;  and  the 
Board  of  Trade  has  power,  on  the  application  of  any  company  or  person,  to 
subsequently  amend  the  classification  and  schedule  by  adding  thereto  any 
articles,  matters,  or  things  (subss.  (10)  and  (11)).  Provisional  Orders  have 
been  made  and  confirmed,  in  pursuance  of  the  above  provisions,  in  respect 
of  nearly  all,  if  not  all,  of  the  railway  companies  in  the  United  Kingdom. 

The  book,  tables,  or  other  document  in  use  for  the  time  being,  con- 
taining the  general  classification  of  merchandise  carried  on  any  railway, 
must,  during  all  reasonable  hours,  be  open  to  the  inspection  of  any  person, 
without  the  payment  of  any  fee,  at  every  station  at  which  merchandise 
is  received  for  conveyance,  and  must  be  kept  on  sale  at  the  principal  office 
of  the  company,  at  a  price  not  exceeding  one  shilling ;  and  printed  copies  of 
the  classification  of  merchandise  traffic,  and  schedule  of  maximum  tolls,  rates, 
and  charges  authorised,  as  provided  by  the  Act  of  1888,  must  be  kept  for 
sale  by  the  company  at  such  places  and  at  such  reasonable  price  as  the 
Board  of  Trade  prescribes  (51  &  52  Vict.  c.  25,  s.  33  (1)  and  (2)>  The 
company  is  also  bound,  within  a  week  after  an  application  in  writing  by 
any  person  interested  in  the  carriage  of  any  merchandise  which  has  been  or 
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■is  intended  to  be  carried  over  its  railway,  render  an  account  dividing  the 
charge  made  or  claimed  by  the  company  for  the  carriage  of  such  merchandise, 
and  distinguishing  the  charge  for  conveyance  over  the  railway  from  the 
terminal  charges  (if  any),  and  from  the  dock  charges  (if  any),  and  if 
any  terminal  charge  or  dock  charge  is  included  in  the  account,  the 
nature  and  detail  of  the  terminal  expenses  or  dock  charges  in  respect  of 
which  it  is  made  must  be  included  (ibid.  subs.  (3) ;  see  also  31  &  32  Vict. 
c.  119,  s.  17).  Where  a  railway  company  carries  merchandise  partly  by 
land  and  partly  by  sea,  all  the  books,  tables,  and  documents  touching  the 
rates  of  charge,  which  are  kept  at  any  port  in  the  United  Kingdom  used  by 
the  vessels  which  carry  the  sea  traffic,  must,  besides  containing  all  the  rates 
charged  for  the  sea  traffic,  state  what  proportion  of  any  through  rate  is 
appropriated  to  conveyance  by  sea,  distinguishing  such  proportion  from 
that  which  is  appropriated  to  the  conveyance  by  land  on  either  side  of  the 
sea  (subs.  (5)).  And  before  making  any  increase  in  the  tolls,  rates,  or 
charges,  published  in  the  books  required  to  be  kept  by  the  company  for 
public  inspection,  the  company  must  give,  by  publication  in  such  manner  as 
the  Board  of  Trade  prescribes,  at  least  fourteen  days'  notice  of  the  intended 
increase,  and  no  such  increase  has  effect  until  such  notice  has  been  given 
(subs.  (6)).  A  company  failing  to  comply  with  the  above  provisions  is  liable, 
for  every  day  during  which  the  offence  continues,  to  a  penalty  not  exceed- 
ing £5  (subs.  (7)). 

Jurisdiction  is  given  to  the  Commissioners  by  sec.  10  of  the  Railway 
and  Canal  Traffic  Act,  1888,  to  hear  and  determine  any  question  or 
dispute  involving  the  legality  of  any  toll,  rate,  or  charge,  in  respect 
of  merchandise  traffic,  and  to  enforce  payment  of  so  much  of  the  toll, 
rate,  or  charge,  as  they  decide  to  be  legal.  The  Commissioners  also  have 
jurisdiction  to  hear  and  determine  any  dispute  as  to  terminal  charges, 
where  such  charges  are  not  fixed  by  statute,  and  to  decide  what  is  a 
reasonable  sum  to  be  paid  for  loading  and  unloading,  covering,  collection, 
delivery,  and  other  services  of  a  like  nature  (36  &  37  Vict.  c.  48,  s.  15) ;  and 
also,  whenever  merchandise  is  received  or  delivered  by  a  company  at  a 
siding  or  branch  railway  not  belonging  to  the  company,  to  hear  and 
determine  any  dispute  as  to  the  allowance  or  rebate  to  be  made  from  the 
rates  charged  to  the  consignor  or  consignee,  in  respect  that  the  company 
does  not  provide  station  accommodation,  or  perform  terminal  services  (57 
&  58  Vict.  c.  54,  s.  4).  And  it  is  provided  by  sec.  31  of  the  Act  of  1888,  that 
whenever  any  person  receiving  or  sending  or  desiring  to  send  goods  by 
railway,  is  of  opinion  that  the  company  is  charging  him  an  unfair  or 
unreasonable  rate,  or  in  any  other  respect  treating  him  in  an  oppressive  or 
unreasonable  manner,  he  may  complain  to  the  Board  of  Trade,  and  the 
Board  of  Trade  may  call  upon  the  company  for  an  explanation,  and 
endeavour  to  settle  amicably  the  differences  between  the  complainant  and 
the  company.  The  Board  of  Trade  must  from  time  to  time  submit  to 
Parliament  reports  of  the  complaints  made  under  the  provisions  of  this 
section,  and  the  results  of  the  proceedings  taken  in  relation  to  such 
complaints  (s.  31  (4)). 

In  consequence  of  several  railway  companies  having,  during  1893, 
increased  many  of  their  rates  to  the  maximum  rates  allowed  by  the  Pro- 
visional Orders  made  in  pursuance  of  sec.  24  of  the  Act  of  1888,  the  provisions 
of  that  Act  were  amended  by  the  Railway  and  Canal  Traffic  Act,  1894  (57 
&  58  Vict.  c.  54).  The  effect  of  sec.  1  (1)  of  the  Act  of  1894  is,  that  where 
any  rate  or  charge  has,  since  December  31,  1892,  been  directly  or  indirectly 
increased,  or  is  in  future  directly  or  indirectly  increased,  and  a  complaint 
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is  made  that  the  rate  or  charge  is  unreasonable,  the  burden  of  proving  that 
the  increase  is  reasonable  lies  on  the  company,  and  it  is  not  sufficient  to 
show  that  the  rate  or  charge  is  within  any  limit  fixed  by  a  Provisional 
Order  or  Act  of  Parliament.  The  Commissioners  have  jurisdiction  to  hear 
and  determine  any  complaint  with  respect  to  any  such  increase,  but  not 
until  a  complaint  has  been  made  to  and  considered  by  the  Board  of  Trade 
under  sec.  31  of  the  Act  of  1888;  and  if  the  complaint  is  made  to  the 
Commissioners  within  a  year  from  the  discovery  by  the  complainant  of  the 
increase,  they  may  award  him  such  damages  as  they  find  him  to  have  sus- 
tained (Act  of  1894,  s.  1  (3)  and  (5) ;  Act  of  1888,  s.  12).  Subject  to  any 
regulations  made  by  the  Board  of  Trade,  every  railway  company  must  keep 
the  books,  schedules,  or  other  papers,  specifying  all  the  rates,  charges,  and 
conditions  of  transport  in  use  on  December  31,  1892,  open  for  inspection  at 
its  head  office,  and  must  upon  demand  supply  copies  of,  or  extracts  from, 
such  books,  schedules,  and  papers  (Act  of  1894,  s.  1  (2)). 

Undue  Preference. — The  Eailways  Clauses  Act,  1845,  s.  90,  which  gives 
power  to  vary  the  tolls  authorised  by  the  special  Act,  provides  that  all  such 
tolls  shall  be  charged  equally  to  all  persons,  in  respect  of  all  passengers 
and  of  all  goods  or  carriages  of  the  same  description,  and  conveyed  or 
propelled  by  a  like  carriage  or  engine,  passing  only  over  the  same  portion 
of  the  line  under  the  same  circumstances ;  and  no  reduction  or  advance 
in  any  such  tolls  shall  be  made  either  directly  or  indirectly  in  favour  of 
or  against  any  particular  company  or  person  travelling  upon  or  using  the 
railway.  The  effect  of  this  proviso  is  that  no  reduction  or  advantage  may 
be  allowed  to  any  person  which  is  not  also  allowed  to  other  persons 
requiring  similar  services ;  and  it  is  immaterial  that  the  allowance  is  made 
in  order  to  compete  with  another  company,  whose  railway  is  more  favour- 
ably situated  for  receiving  the  traffic  of  the  person  who  is  granted  such 
allowance  (L.  &  N.-W.  Rwy.  Co.  v..  Hvershed,  1878,  3  App.  Cas.  1029). 
Nor  is  a  company  entitled  to  charge  carriers  higher  rates  for  the  conveyance 
of  packed  parcels,  or  any  other  description  of  goods,  than  it  charges  other 
members  of  the  public  for  goods  of  the  same  description  (G-.  W.  Rwy.  Co.  v. 
Sutton,  1869,  L.  R  4  H.  L.  226;  see  also  Ford  v.  L.  &  S.-W.  Rwy.  Co., 
1890,  60  L.  J.  Q.  B.  130).  But  the  proviso  applies  only  to  goods,  etc.,  con- 
veyed between  the  same  points  of  arrival  and  departure,  and  passing  over  no 
other  part  of  the  line,  and  does  not  prohibit  a  company  from  charging  one 
uniform  set  of  rates  for  the  carriage  of  goods  from  different  points  along 
the  line,  or  for  charging  disproportionate  rates  for  unequal  distances 
(Denaby  Main  Colliery  Co.  v.  M.  S.  &  L.  Rwy.  Co.,  1885,  11  App.  Cas.  97). 
Nor  does  the  proviso  prevent  a  company  from  making  a  special  charge  for 
the  carriage  of  goods  over  its  railway,  in  pursuance  of  a  traffic  agreement 
made  with  another  railway  company  under  sec.  87  of  the  Act  (Hull  and 
Bamsley  Rwy.  Co.  v.  Yorkshire  Coal  Co.,  1886,  18  Q.  B.  D.  761). 

The  Bailway  and  Canal  Traffic  Act,  1854,  s.  2,  provides  that  no  railway 
or  canal  company  shall  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  or  in  favour  of  any  particular  person  or  company,  or  any 
particular  description  of  traffic,  in  any  respect  whatsoever,  nor  shall  any 
such  company  subject  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever.  And  the  Eegulation  of  Eailways  Act, 
1858,  s.  16,  provides  that  where  a  railway  company  is  authorised  to  work 
steam  vessels  for  carrying  on  a  communication  between  any  towns  or  ports, 
the  tolls  shall  be  charged  to  all  persons  equally,  and  no  reduction  or 
advance  shall  be  made  in  favour  of  or  against  any  person  using  the  steam 
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vessels  in  consequence  of  his  travelling  or  not  travelling  on  the  railway,  or  in 
favour  of  or  against  any  person  using  the  railway  in  consequence  of  his 
using  or  not  using  the  steam  Vessels;  and  where  an  aggregate  sum 
is  charged  for  the  conveyance  of  a  passenger  by  a  steam  vessel  and  on 
the  railway,  the  ticket  shall  distinguish  the  amount  charged  for  con- 
veyance by  the  vessel  from  the  amount  charged  for  conveyance  on  the 
railway.  The  section  also  extends  the  provisions  of  the  Act  of  1854  to 
such  steam  vessels,  and  to  the  traffic  carried  on  thereby ;  and  the  Eailway 
and  Canal  Traffic  Act,  1888,  s.  28,  further  extends  such  provisions  to 
traffic  by  sea  in  any  vessels  belonging  to  or  chartered  by  a  railway  com- 
pany, or  in  which  any  such  company  procures  merchandise  to  be  carried. 

What  is  an  undue  preference  within  the  meaning  of  the  above  enact- 
ments is  a  question  of  fact  to  be  decided  by  the  Commissioners.  Whenever 
it  is  shown  that  the  company  charges  one  trader  or  class  of  traders,  or  the 
traders  in  any  district,  lower  tolls,  rates,  or  charges  for  the  same  or  similar 
services,  than  it  charges  to  other  traders,  or  makes  any  difference  in 
treatment  in  respect  of  any  such  trader  or  traders,  the  burden  of  proving 
that  such  lower  charge  or  difference  in  treatment  does  not  amount  to  an 
undue  preference  lies  on  the  company  (51  &  52  Vict.  c.  25,  s.  27).  In  deciding 
whether  a  lower  charge  or  difference  in  treatment  does  or  does  not  amount 
to  an  undue  preference,  the  Commissioners  may,  in  addition  to  any  other 
considerations  affecting  the  case,  take  into  consideration  whether  such  lower 
charge  or  difference  in  treatment  is  necessary  for  the  purpose  of  securing 
in  the  interests  of  the  public  the  traffic  in  respect  of  which  it  is  made,  and 
.  whether  the  inequality  cannot  be  removed  without  unduly  reducing  the  rates 
charged  to  the  complainant;  but  no  company  may  make,  nor  may  the 
Commissioners  sanction,  any  difference  in  the  tolls,  rates,  or  charges  made 
for,  or  any  difference  in  the  treatment  of,  home  and  foreign  merchandise,  in 
respect  of  the  same  or  similar  services  (ibid.).  The  fact  that  a  trader  has 
access  to  a  competing  route  for  his  goods  may  be  taken  into  consideration 
in  deciding  whether  lower  rates  constitute  an  undue  preference  (PMpps  v. 
L.  &  N.-  W.  Bwy.  Co.,  [1892]  2  Q.  B.  229). 

The  Commissioners  have  power  to  direct  that  no  higher  charge  shall  be 
made  to  any  person  for  services  in  respect  of  merchandise  carried  over  a 
less  distance  tnan  is  made  to  any  other  person  for  similar  services  in  respect 
of  the  like  description  and  quantity  of  merchandise  carried  over  a  greater 
distance  on  the  same  line  of  railway  (Act  of  1888,  s.  27  (3) ;  see  Liverpool 
Corn  Association  v.  L.  &  iV".-  W.  Bwy.  Co.,  [1891]  1  Q.  B.  120). 

Notwithstanding  any  provision  in  any  general  or  special  Act,  a  railway 
company,  for  the  purpose  of  fixing  the  rates  to  be  charged  for  the  carriage 
of  merchandise,  may  group  together  any  number  of  places  in  the  same 
district,  situated  at  various  distances  from  any  point  of  destination  or 
departure,  and  charge  uniform  rates  to  and  from  all  places  comprised  in  the 
group,  provided  the  distances  are  not  unreasonable,  and  the  group  rates 
charged  are  not  such  as  to  create  an  undue  preference  (Act  of  1888,  s.  29). 
Where  certain  works  were  eighteen  miles  from  a  junction,  and  other  works 
thirty-eight  miles  therefrom,  and  the  company  grouped  such  works  together 
at  a  uniform  rate,  it  was  held  that  they  were  so  far  apart  that  the  group 
rate  created  an  undue  preference  (North  Lonsdale  Iron  Co.  v.  Furness  Bwy. 
Co.,  1891,  60  L.  J.  Q.  B.  419). 

Whenever  the  Commissioners  have  jurisdiction  to  hear  and  determine 
any  matter,  they  may,  in  addition  to  or  in  substitution  for  any  other  relief, 
award  to  the  complainant  such  damages  as  they  find  him  to  have  sustained  ; 
but  damages  may  not  be  awarded  unless  complaint  has  been  made  to  the 
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Commissioners  within  a  year  from  the  discovery  by  the  party  aggrieved  of 
the  matter  complained  of ;  and  in  cases  of  complaint  of  undue  preference, 
no  damages  may  be  awarded  if  the  rates  complained  of  have,  for  the  period 
during  which  they  have  been  in  operation,  been  duly  published  in  the  rate 
books  of  the  company  kept  at  its  stations  in  accordance  with  sec.  14  of  the 
Eegulation  of  Eailways  Act,  1873  (ante),  unless  and  until  the  party  com- 
plaining has  given  written  notice  to  the  company  requiring  it  to  remedy  the 
matter  of  complaint,  and  the  company  has  failed,  within  a  reasonable  time, 
to  comply  with  such  requirements  in  such  a  manner  as  the  Commissioners 
think  reasonable  (Act  of  1888,  ss.  12  and  13).  No  action  will  lie  in  respect 
of  any  breach  of  sec.  2  of  the  Act  of  1854,  or  the  Acts  amending  the  same, 
with  respect  to  undue  preference  ;  and  therefore  a  trader  who  pays,  under 
protest,  rates  in  excess  of  those  charged  to  another  trader  for  similar  traffic 
cannot,  upon  its  being  decided  by  the  Commissioners  that  the  lower  rates 
constitute  an  undue  preference,  set  off  or  counterclaim,  in  an  action  by  the 
railway  company,  the  amounts  so  paid  in  excess  (Rhymney  Rwy.  Co.  v. 
Rhymney  Iron  Co.,  1890,  25  Q.  B.  I).  146 ;  Lancashire  and  Yorkshire  Rwy. 
Co.  v.  Greenwood,  1888,  21  Q.  B.  D.  215).  The  only  remedy  in  such  a  case 
is.  to  apply  to  the  Commissioners  for  damages.  An  action  may,  however,  be 
maintained  for  the  recovery  of  amounts  overcharged  in  contravention  of 
sec.  90  of  the  Eailways  Clauses  Act,  1845  (ante),  and  paid  under  protest 
(L.  &  K-  W.  Rwy.  Co.  v.  Evershed,  1878,  3  App.  Cas.  1029 ;  G.  W.  Rwy.  Co. 
v.  Sutton,  1869,  L.  E.  4  H.  L.  226). 

Passenger  Duty  and  Cheap  Trains. — The  Act  of  5  &  6  Vict.  c.  79 
imposed  a  duty  at  the  rate  of  five  per  cent,  upon  all  sums  received  or 
charged  for  the  hire,  fare,  or  conveyance  of  all  passengers  conveyed  upon 
any  railway.  Where  a  company  is  prohibited  by  its  special  Act  from 
charging  more  than  a  certain  sum  per  mile,  to  include  all  expenses 
incidental  to  the  conveyance  of  passengers  except  Government  duty,  and 
the  company  makes  an  extra  charge,  in  addition  to  the  fare,  in  order  to  cover 
the  duty,  the  Crown  is  entitled  to  duty  on  the  whole  of  the  sum  received 
from  the  passenger,  even  if  it  exceeds  the  maximum  charge  fixed  by  the 
special  Act ;  and  duty  is  also  payable  on  extra  charges  made  for  sleeping 
accommodation  (A.-G.  v.  L.  &  N.-W.  Rwy.  Co.,  1881,  6  Q.  B.  D.  216).  As 
to  Cheap  Trains,  see  vol.  ii.  p.  494. 

6.  By-Laws. 

A  railway  company  may  from  time  to  time  make  regulations  for 
regulating  the  travelling  upon,  or  using  and  working  of,  the  railway,  and  for 
maintaining  order  in,  and  regulating  the  use  of,  railway  stations  and  the 
approaches  thereto ;  and  for  better  enforcing  the  observance  of  all  or  any 
of  such  regulations  may,  subject  to  disallowance  thereof  by  the  Board  of 
Trade,  make  by-laws,  and  from  time  to  time  repeal  or  alter  such  by-laws, 
and  make  others,  provided  such  by-laws  are  not  repugnant  to  law;  and 
may  impose  penalties  for  any  breach  of  such  by-laws,  not  exceeding  £5  for 
each  offence  (8  Vict.  c.  20,  ss.  108, 109 ;  52  &  53  Vict.  c.  57,  s.  7 ;  3  &  4 
Vict.  c.  97,  ss.  7-9) ;  and  where  the  company  is  authorised  to  maintain  or 
work  steam  vessels,  it  may,  in  like  manner,  make  by-laws  in  relation  to 
traffic  conveyed  in  or  upon  such  steam  vessels  (26  &  27  Vict.  c.  92,  s.  32). 
The  by-laws  must  be  duly  published  at  the  wharves  and  stations  of  the 
company,  so  as  to  give  public  notice  to  all  persons  affected  thereby,  and  are 
then  binding  upon,  and  must  be  observed  by,  all  parties  (8  Vict.  c.  20, 
ss.  110,  111). 

A  by-law  is  of  no  validity  unless  it  is  a  reasonable  one,  and  the  fact 
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that  it  has  been  sanctioned  by  the  Board  of  (Trade '  does  not  preclude 
inquiry  into  the  question  whether  it  is  reasonable  or  not.  A  by-law  by 
which;  a  passenger  travelling  without  a  ticket,  or  failing  or  refusing  to  show 
or  deliver ,  up  his  ticket  on  demand,  is  required  to  pay  the  fare  from  the 
place  whence  the  train  originally  started,  or  from  any  other  place  than  that 
from,  which ,  the  passenger  started,  is  unreasonable  and  void,  whether  the 
passenger  •  intended  to  defraud  the  company  or  not  (Saunders  v.  S.-D.  Rwy. 
Co.,  1880,  5,Q.  B.  D.  456  ;  Dyson  v.  L.  &  N.-W.Rwy.  Co.,.  1881,,  7  Q.  B.  D. 
.32;  Watson  v.  L.  B.  &  S.  C.  Rwy.  Co.,  1878,  4  C.  P.  D.  118)..  So,  a  by- 
law imposing  a  penalty  on  a  passenger  for  travelling'  in  a  superior  class  to 
that  for  which  his  ticket  was  issued,  or  for.  using  a.  ticket -on:  any  day  for 
which  it  is  not  available,  or  which  has  been  already  used,  without  requiring 
that  the  act  should  be  done  with  intent  to  defraud, i is. unreasonable,  an 
intention  to  defraud  being  the  gist  of  any  such  offence  (Dyson  v:  Z.  &  N.-W. 
Bwy.  .Co.,-  1881,  7  Q.  B.  D.  32;  Huffam  v.  North  Staffordshire  Rwy:  Co., 
[1894]  2  Q.  B.  821).  See,  on  this  point,  sec.  5  of  the  Eegulation  of  Bailways 
Act,  1889,  cited  post,  pp.  37,  38. 

7. ,  Control  of  Canal  Traffic. 

Provisions  are  made  by  the  Eegulation  of  Eailways  Act,  1873,  and  the 
Eailway  and  Canal  Traffic  Act,  1888,  for  the  purpose  of  sustaining  com- 
petition between  railways  and  canals.  No  railway  or  canal  company,  unless 
expressly  authorised  by  an  Act  passed  before  1873,  may,  without  the 
sanction  of  the  Commissioners,  enter  into  any  agreement  whereby  any 
control  over  or  right  to  interfere  in  or  concerning  the  traffic  carried  or  rates 
or  tolls  levied  on  any  part  of  a  canal  is  given  to  the  railway  company,  or 
any.  persons  managing  or  connected  with  the  management  of  any  railway ; 
and  the  Commissioners  must  withhold  their  sanction  from  any  such  agree- 
ment which  is  in  their  opinion  prejudicial  to  the  interests  of  the  public 
{36  *.&  37„Vict.  c.  48,  s.  16).  And  every  railway  company  owning  or  having 
the  management  of  any  canal  must  keep  and  maintain  it  in  good  working 
condition,  and  preserve  the  supplies  of  water  thereto,  so  that  it  is  at  all 
times  kept .  open '  and  navigable  for  the  use  of  all  persons  without  any 
unnecessary  hindrance,  interruption,  or  delay  (ibid.  s.  17). 

Where .  a  railway  company,  or  the .  directors  or  officers  of  a  railway 
company,  or  any  of  them  or  any  persons  ontheir  behalf,  have  -the  control 
over,  or,.' the  .right  to  interfere  in  or  concerning .  the  traffic  conveyed1,  or  the 
tolls,  rates,  pr  charges . levied  on  the  traffic  of  any. part  of  a  canal,  and  it  is 
proved,  to  ;the  satisfaction  ..of.  .the.  Commissioners -.that  such  tolls,  rates/or 
charges  are  such  as  are  calculated  to  divert  the  traffic  from  the  canal  to  the 
railway,  to  the  detriment  of  the  -canal  or  persons  sending  traffic  over  it  or 
other  canals  "adjacent  to.it,  the  Commissioners  may,  on  the  application  of 
any  person  interested  in  the  traffic  of  the  canal,  and  who  is  certified  by  the 
Board  of  ;  Trade  to  be  a  fit  person,  to  make  such  application,  require  the 
tolls,,  rates,- or.  charges  levied  on  the  traffic  of  i  the  canal  to  be  altered  and 
adjusted, -so  as  to  make  them  reasonable/as --compared  with  the  'rates  and 
charges  for  the  conveyance  of  merchandise  on, the  railway  (51  &  52  Vict.  c.  25, 
s.  38). :  See  also.  sec.  42,  as  to  the  misapplication- of  'thefunds  of  a  railway 
company  ior,  the  acquisition  of  shares  in  a  canal  company,  or  of  any  other 

interest  in  a  canal.  ; 

i  < 

8.  Agreements  between  Eailway  Companies. 

A  company  incorporated  by  Act  of  Parliament  cannot,  without  legisla- 
tive authority,  delegate  its  statutory  powers  (G.  N.  Rwy.  Co.  v.  Eastern 
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Counties  Bwy.  Co.,  1851,  9  Hare,  306).  Where  a  railway  company  agreed  to 
allow  another  company  for  ninety-nine  years  to  work  the  lines,  and  use  the 
property  and  plant,  except  certain  specified  lands  and  buildings,  of  the  first- 
mentioned  company,  on  certain  terms  of  allowance  for  working  expenses, 
and  charges,  and  for  the  maintenance  of  the  works  and  ways,  it  was  held 
that  the  agreement  amounted  to  a  delegation  of  the  statutory  powers  of  the 
company,  and  was  therefore  illegal  and  void  ( Winch  v.  Birkenhead,  etc.,  Bwy. 
Co.,  1852,  5  De  G.  &  Sm.  562).  On  the  other  hand,  it  was  held  that  an 
agreement  conceding  running  powers  to  a  company,  subject  to  the  payment 
of  certain  dues,  and  providing  that  in  the  event  of  the  company  exercising 
the  running  powers,  it  should  be  at  liberty  to  have  its  own  staff  of  clerks  at 
the  stations  of  the  company  owning  the  line,  and  should,  if  required,  carry 
the  local  traffic  of  such  company,  did  not  amount  to  a  handing  over  the 
management  of  the  railway,  and  was  therefore  valid  {Llanelly  Bwy.  Co.  v. 
L.  &  N.-W.  Rwy  Co.,  1875,  L.  B.  7  H.  L.  550 :  see  also  Midland  Bwy.  Co.  v. 
G.  W.  Bwy.  Co.,  1873,  L.  E.  8  Ch.  841).  And  sec.  87  of  the  Eailways 
Clauses  Act,  1845,  expressly  provides  that  a  company  may  enter  into  any 
contract  with  any  other  company  for  the  passage  along  the  railway  of 
any  engines  or  carriages  of  any  other  company,  or  which  shall  pass  over 
any  other  line,  or  for  the  passage  over  any  other  line  of  railway  of  any 
engines  or  carriages  of  the  company,  or  which  shall  pass  over  its  line,  upon 
the  payment  of  such  tolls  and  under  such  conditions  and  restrictions  as  may 
be  mutually  agreed  upon ;  and  for  such  purpose  the  respective  parties  may 
enter  into  any  contract  for  the  division  or  apportionment  of  the  tolls  to  be 
taken  on  their  respective  railways.  There  is  nothing  unlawful  in  an  agree- 
ment between  two  companies  to  charge  the  same  fares  and  rates  in  order  to 
avoid  competition  {Han  v.  L.  &  N.-W.  Bwy.  Co.,  1861,  30  L.  J.  Ch.  817). 

Working  Agreements. — Where  a  company  is  desirous  that  authority 
should  be  given  to  it  and  some  other  company  or  companies  to  enter  into 
an  agreement  with  respect  to — (1)  the  maintenance  or  management  of  the 
railways  of  the  companies  respectively,  or  of  any  one  or  more  of  them; 

(2)  the  use  or  working  of  the  railways,  or  the  conveyance  of  traffic  thereon ; 

(3)  the  fixing,  collecting,  or  apportionment  of  the  tolls  and  revenues  levied 
or  arising  in  respect  of  traffic,  or  (4)  the  joint-ownership,  maintenance, 
management  or  use  of  a  station  or  other  work,  or  the  separate  ownership, 
maintenance,  management  or  use  of  several  parts  of  a  station  or  other  work, 
— the  company  may  obtain  such  authority  by  a  certificate  of  the  Board  of 
Trade  under  the  Eailway  Companies  Powers  Act,  1864  (ante,  p.  4) ;  and 
Part  III.  of  the  Eailways  Clauses  Act,  1863,  is  deemed  to  be  incorporated  in 
any  such  certificate. 

Where  two  or  more  companies  are  authorised  to  enter  into  any  such 
agreement  by  a  special  Act  incorporating  Part  III.  of  the  Eailways  Clauses- 
Act,  1863,  or  by  a  certificate  of  the  Board  of  Trade  as  above  mentioned,  the 
authority  does  not  affect  the  tolls  or  charges  which  the  companies  are 
respectively  authorised  to  receive  from  any  other  company  or  person,  and 
all  such  companies  and  persons,  notwithstanding  any  such  agreement,  are 
entitled  to  the  use  and  benefit  of  the  railways  of  the  companies,  parties  to 
the  agreement,  on  the  same  terms  and  conditions  as  if  the  authority  had  not 
been  given  or  the  agreement  entered  into  (26  &  27  Vict.  c.  92,  s.  22). 
Before  the  companies  enter  into  the  agreement,  notice  of  their  intention  to 
do  so  must  be  advertised  in  a  form  approved  by  the  Commissioners ;  and 
the  agreement  must  be  sanctioned  by  the  shareholders  of  the  several  com- 
panies, and  be  approved  by  the  Commissioners,  and  at  the  expiration  of  the 
first  or  any  subsequent  period  of  ten  years  after  the  making  of  the  agree- 
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ment,  the  Commissioners  may,  if  they  are  of  opinion  that  the  interests  of 
the  public  are  prejudicially  affected  thereby,  revise  and  modify  the  agree- 
ment in  such  manner  as  they  think  expedient  (ss.  23-27 ;  36  &  37  Vict. 
c.  48,  s.  10). 

9.  Arbitkations. 

The  Eailway  Companies  Arbitrations  Act,  1859  (22  &  23  Vict.  c.  59), 
provides  for  the  settlement  by  arbitration  of  differences  and  matters  in 
which  railway  companies  are  mutually  interested.  The  jurisdiction  of  the 
Court  is  not  ousted  by  an  agreement  to  refer  a  matter  to  arbitration  under 
the  Act,  but  if  either  party  to  the  agreement  insists  upon  it,  the  Court  is 
bound  to  give  effect  to  the  agreement  (L.  C.  &  D.  Rwy.  Co.  v.  S.-JE.  Bwy.  Co., 
1888,  40  Ch.  Div.  100). 

Where  any  difference  between  railway  companies,  or  between  a  railway 
company  and  a  canal  company,  is,  under  the  provisions  of  any  Act,  or  of 
any  agreement  confirmed  or  authorised  by  any  Act,  required  or  authorised 
to  be  referred  to  arbitration,  such  difference  must,  at  the  instance  of  any 
company  party  thereto  and  with  the  consent  of  the  Commissioners,  be 
referred  to  the  Commissioners  for  their  decision  in  lieu  of  being  referred  to 
arbitration,  except  where  any  arbitrator  has  in  the  Act  been  designated  by 
his  name  or  by  the  name  of  his  office,  or  where,  a  standing  arbitrator  having 
been  appointed  under  the  Act,  the  Commissioners  are  of  opinion  that  the 
difference  in  question  may  more  conveniently  be  referred  to  him  (36  &  37 
Vict.  c.  48,  s.  8 ;  51  &  52  Vict.  c.  25,  s.  15).  Any  difference  to  which 
a  railway  company  is  a  party,  may,  on  the  application  of  the  parties,  and 
with  the  assent  of  the  Commissioners,  be  referred  to  them  for  their  decision 
(36  &  37  Vict.  c.  48,  s.  9) ;  and  where  any  such  difference  is  required  or 
authorised  by  any  Act  to  be  referred  to  the  arbitration  of,  or  to  be  deter- 
mined by,  the  Board  of  Trade,  or  some  person  or  persons  appointed  by  the 
Board  of  Trade,  the  Board  of  Trade  may,  if  it  thinks  fit,  refer  the  matter  for 
the  decision  of  the  Commissioners,  and  appoint  them  arbitrators  or  umpire, 
as  the  case  may  be ;  but  this  does  not  apply  to  any  case  in  which  application 
is  made  to  the  Board  of  Trade  for  the  appointment  of  an  umpire  under 
sec.  28  of  the  Lands  Clauses  Act,  1845  (37  &  38  Vict.  c.  40,  ss.  6  and  7). 

10.  Abandonment  and  Winding-up. 

The  Abandonment  of  Eailways  Act,  1850  (13  &  14  Vict.  c.  83),  as 
extended  by  sec.  31  of  the  Eailway  Companies  Act,  1867  (30  &  31  Vict. 
c.  127),  applies  to  all  companies  authorised  to  make  railways  by  Acts 
passed  before  1867.  Any  such  company  may,  with  the  consent  of  the 
holders  of  three-fifths  of  its  shares  or  stock,  apply  to  the  Board  of  Trade  for 
authority  to  abandon  the  making  and  carrying  on  of  the  railway  or  any 
part  thereof,  whether  it  has  been  commenced  or  not,  and  the  Board  of 
Trade  may,  if  it  thinks  fit,  and  upon  such  terms  and  conditions  as  it  thinks 
fit,  by  warrant  authorise  the  abandonment  of  the  railway  or  portion  of  the 
railway  described  in  the  warrant  (Act  of  1850,  ss.  1-16;  14  &  15  Vict. 
c.  64,  s.  1) ;  or,  if  it  is  shown  to  the  satisfaction  of  the  Board  of  Trade  that 
less  than  three-fifths  of  the  share  capital  of  the  company  has  been  subscribed, 
the  Board  of  Trade  may  proceed  to  authorise  the  abandonment  of  the 
railway,  without  the  preliminary  consent  of  a  meeting  of  the  shareholders, 
on  the  application  of  any  person  named  in  the  special  Act  as  a  member  or 
director  of  the  company,  or  of  any  person  named  in  the  warrant  or  order 
directing  the  payment  of  a  deposit  under  a  Standing  Order  of  either  House, 
or  of  any  person  who  has  lent  any  part  of  the  amount  of  such  deposit,  or 
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has  entered  into  a 'bond  conditioned  for  the  completion  of  the  railway,  or 
for  payment  of  any; money  in  default  thereof  (Act  of  1867,  s.  32).' 

When  any;such;warrant  has  been  granted,  notice  of  the  abandonment 
must  be  duly  advertised,  and  thereupon  the  company  is  released!,  from  all 
liability  to  make,  maintain,  or  work  the  railway ;  but  compensation  must 
be  paid  in  respect  of  airy  loss  or  injury  sustained  by  reason  of  the  non- 
performance !'by  ;the  company  of  any  contracts  entered  'into  by  it  for  the 
purchase  of  elands  or  otherwise,  or  by  reason  .of  .the'-omission' to  construct 
accommodation  works;  or  to  restore  or  repair  any  roads, or  bridge's,' and  also 
in  respect  .of  .the  temporary  occupation  by.  the  j  company  j  of  .any  roads  or 
lands,  and  of  any  loss:  or  injury  sustained,  by  reason  "thereof  .(Act  of  1850, 
ss.  17-23.  and  26.;  Act, of  1867,. s.  33).  In  case  :of, 'difference,  the  'amount  of 
such  compensation  must  be  determined  by  arbitration'^  Act  of  .1850,"' s.  25); 
and  all  lands  .acquired  by  the  company  for  the  purposes  of  the  portion  of 
the  railway  which  has  been  abandoned  must  be  sold  in  the  manner  pre^- 
scribed  by  .the  Lands  Clauses  Acts  with  respect  to  the  sale  of  superfluous 
lands  .(s.  27).  ,  .  •  *         ■    < 

Where. part  only  of  a  railway  is  authorised  to  be  abandoned,  the  Board 
of  Trade  may  require  the  company  to  ■  proportionately  reduce  its  capital 
(ibid.  s.  28).  After  the  granting  of  a  warrant  for. the  abandonment  of  the 
whole  of  a  railway,  the  powers  of  the  company,  cease ;' and  it  continues  to 
exist  only .,  for  the  purpose  of  winding-up,  all  persons  having  a  right  of 
compensation  being  deemed  to  be  creditors  of  the  company  (ss.  29  and  34). 
The  company  is  then  deemed  to.  be  an  unregistered  company,  which  may  be 
wound  up  under. the  Companies  Acts,  1862-1890,  upon  the  petition  of  the 
.company,  or;  of  any  creditor,  or  of  any  person  upon  whose  .application  the 
Board  of  Trade  may  proceed  under  sec.  32  of  the  Act  "of >1867 '\swpra),  or, 
subject  :to  .'certain  restrictions  imposed  by  sec.  40  of  the  Companies  Act, 
1867,  of  any  contributory  (32  &  33  Vict.  c.  114,  s.  4;  25  &  26  Vict.  c.  89, 
s.  82). 

11.  Schemes  of  Arkangement. 

Provisions  are  made  by  the  Eailway  Companies  Act,  1867,  for  arrange- 
ments with  creditors  by.  railway  companies  unable  to  meet  their  engage- 
ments. The  rolling  stock  and  plant  of  a  company  may  not,  after  any  part 
of  its  railway  is  open  for  public  traffic,'  be  taken  in  execution,  but  a  judgment 
creditor  may  obtain  the  appointment  of  a  receiver,  and,  if  necessary,. of  a 
manager,  of  the  undertaking  of  the  company,  on  application  by  petition  in 
a  summary  way  to  the  Chancery  Division  of  the  High  .Court ;  and  all  money 
received  by  such  receiver  or  manager  must,  after  payment  of  outgoings,  be 
applied  in  payment  of  the  debts  of  the  company  and  otherwise,  according 
to  the  rights  and  priorities  of  .the  persons  for  the  time  being  interested 
therein  (s.  A;  see 'In  re  Manchester,  etc.,; Bwy.  Co.,  [1897].  1  Ch.  276). 
If  a  railway  has  once  been  open  for  ■  public  traffic,  the  protection  of  the 
rolling  stock  and  plant  from  execution  continues  though ,  it  is  afterwards 
closed  for  traffic  (Midland -Waggon  Go.  v.  Potteries  Bwy.-Co.,  1881, '6  Q.  B.  D. 
36) ;  and  whenever  a  judgment  creditor  is  unpaid,  the  appointment  of  a 
receiver  or  manager  is  a  matter. of  right;  and  the  appointment  of.  a  manager 
is  necessary  within  the  meaning  of  .the  section,  whenever":  the  company 
is  carrying-on  its  business  and  conducting  its  traffic  inv  the  ordinary  way 
(In  re  Manchester,  etc.,  Bwy.  Co.,  1880, 14  Ch.  D.  645).-,  But  a'receiver  cannot 
be  appointed. under  the  section  if  the  company  has  never  commenced  to 
acquire  lands  or  construct  the  railway  (In  re  Birmingham,  etc.,  Bwy.  Co.,  1881, 
18  Ch.  D.  155).   ...  , 
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,'  When  any  railway  company 'is'  unable  to  meet  its  engagements,  the 
directors  may  prepare  a  scheme  of  .'arrangement  between  the  company  and 
its  creditors,  and  may  file  the  same  in  the  Chancery  Division, '.with  a 
declaration  that  the  company  is  unable  to  meet  its  engagements,  with 'its 
creditors,  and  an  affidavit  of  the  truth  of  such  declaration  by  the  majority 
of  the. 'directors  (s.  6).  After  the  .filing  of  the 'scheme,  theCourttmay 
restrain  any  actions  against  the  company ;  and  after  notice  of  the  scheme 
has  been  published  in  ■  the  Gazette,  no  execution  or  process  against  >  the 
property  of  the  company  is  available  without  leave  of  the  Court  (ss:  7-9). 
The  scheme  must  be  assented  to  by  three-fourths  in  value  of  the  mortgagees, 
bondholders;-  debenture  stockholders,  and  each  class  of  guaranteed  or  prefer- 
ence shareholders,  and'  by,  the  ordinary  shareholders  at"  an  extraordinary 
general  meeting  specially  called  for  the  purpose  y<  provided  that  the  assent 
of  any  such  class  of  creditors  or  shareholders  is  not  requisite  if  the,  scheme 
does  not  prejudicially. affect  any  right  or  interest' of.  such' class  (ss.' 10-15). 
After  the  scheme  has  been  duly  assented  to,  it 'may' be",  confirmed  by  the 
Court,  and  when  so  confirmed,  it  must  be  enrolled/:  arid*. the 'provisions 
thereof  are  as  binding  and  effectual  as  if  they  . had  •  been:  enacted*.-  by 
Parliament- (ss.  16-18).  A  debenture  holder  is- bound' by  the 'assent  of 
three-fourths  in  value  of  the  debenture  holders,  though  he  had  obtained 
judgment  and  issued  execution  against  the  company  before  the 'filing  of 
the  scheme  of  arrangement  (Potteries,  etc.,  Rivy.  Go.  v.  Minor,  1871,  L.  E.. 
6  Ch.  621). 

12.  Chimes  and  Offences. 

Every  passenger  by  railway  must,  on  request  by  an  officer  or  servant  of 
the  railway^  company,  either  produce,  and  if  so  requested  deliver  up;  a 
ticket,  showing  that  his  fare  is  paid,  or  pay  his  fare  from  the  place  whence  he- 
started,  or  giye  the  officer  or  servant  his  name  and  address ;  and  in  case  of 
default  is  liable  on. summary  conviction  to  a  fine  not  exceeding  forty  shillings 
(Eegulation  of  Eailways  Act,  1889,  s.  5  (1)).  If  a  passenger,  having  failed 
to  produce  or  deliver  up  his  ticket  or  pay  his  fare,  refuses  to  give  his  name 
and  address,,  any  officer  of  the  company  or  any  constable  may  detain  him 
until  he  can  be  brought  before  a  magistrate  (s.  5  (2)).  This  does  not  justify 
the  detention  of  a  passenger  pending  an  inquiry  whether  the  name  and 
address  given  by  him  are  correct,  such  name  and  address  being  in  fact 
correct  {Knight  v.  L.  G.  &  D.  Bwy.Co.,  1893,  62  L.  J.  Q.  B.  378). 

If  any  person  travels,  or  attempts  to  travel  on  a  railway  without  having 
previously  paid  his  ■  fare,  and  -  with  intent  to  avoid  payment  thereof ;  or, 
having  paid  his  fare  for  a,  certain  distance,  knowingly  and  wilfully  proceeds 
beyond  that  distance,  with  intent  to  ayoid  payment  of  the  fare  for  the 
additional  distance;-  or,  having  failed  to  pay  his  fare,  gives,  in  reply  to  a 
request  by  an  officer  of  the.  company,  a  false  name  or  address,  he  is  liable 
on  a  summary  conviction  to  a,  fine  not  exceeding  forty  shillings,  or  in  the 
case  of  a  second  or  subsequent  offence,  either  to  a  fine  not  exceeding  twenty 
pounds,  or  in  the  discretion  of  the  Court  to  imprisonment  for  a  term  not 
exceeding  one  month  (s.  5  (3)).  A  person  using  a  ticket  which  has  already 
been  partly  used- by  another  person,  and  which  is  expressed  to  be  not 
transferable,  is  liable  to  be  convicted  under  this  section  (Langdon  v.  Howells, 
1879,  4  Q.  B.  D.  337,  decided  under  sec.  103  of  the  Railways  Clauses  Act, 
1845).  The  liability  of  an  offender  to  punishment  under  the  section  does 
not  prejudice  the  recovery  of  any  fare  payable  by  him  (s.  5  (4)) :  and  the 
fact  of  the  company  having  demanded  payment  of  the  fare  does  not 
exonerate  an  offender  from  criminal  liability  (Nolle  v.  Killich,  1891,  60 
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L.  J.  M.  C.  61).  See  also  sees.  103  and  104  of  the  Eailways  Clauses  Act, 
1845,  which  are  to  some  extent  identical  with  the  above  provisions. 

Any  person  who  wilfully  obstructs  anyone  acting  under  the  authority  of 
the  company,  in  setting  out  the  line  of  the  railway,  or  who  pulls  up  or 
removes  any  poles  or  stakes  driven  into  the  ground,  or  defaces  or  destroys 
any  marks  made,  for  the  purpose  of  setting  out  such  line,  is  liable'  to  a 
penalty  of  £5  for  every  such  offence  (8  Vict.  c.  20,  s.  24) ;  and  any  person 
who  omits  to  shut  and  fasten  any  gate  set  up  at  the  side  of  the  railway,  for 
the  accommodation  of  the  owners  or  occupiers  of  the  adjoining  lands,  is 
liable  to  a  penalty  of  40s.  for  every  such  offence  (ibid.  s.  75). 

Any  person  being  or  passing  upon  a  railway,  except  for  the  purpose  of 
crossing  the  same  at  an  authorised  crossing,  after  having  once  received 
warning  by  the  company  or  any  of  its  agents  or  servants  not  to  go  or  pass 
thereon,  is  liable  to  a  penalty  of  40s.  for  every  such  offence  (31  &  32  Vict* 
c.  119,  s.  23,  as  amended  by  34  &  35  Vict.  c.  78,  s.  14) ;  and  any  person 
who  wilfully  obstructs  or  impedes  an  officer  or  agent  of  the  company  in  the 
execution  of  his  duty  upon  a  railway  or  any  premises  connected  therewith, 
or  who  wilfully  trespasses  upon  the  railway  or  premises,  and  refuses  to  quit 
the  same  upon  request  by  any  such  officer  or  agent,  is  liable  to  a  penalty  of 
£5,  and  in  default  of  payment  to  imprisonment  for  a  term  not  exceeding 
two  months  (3  &  4  Vict.  c.  97,  s.  16). 

Any  engine-driver,  guard,  porter,  servant  or  other  person  employed  by  a 
railway  company  in  conducting  traffic  on  the  railway,  or  in  repairing  and 
maintaining  the  works  thereof,  who  is  found  drunk  while  so  employed, 
•or  who  commits  any  offence  against  the  by-laws  or  regulations  of  the 
company,  or  who  wilfully,  maliciously,  or  negligently  does  or  omits  to  do 
any  act  whereby  the  life  or  limb  of  any  person  is  or  might  be  injured  or 
•endangered,  or  whereby  the  passage  of  any  engines,  carriages,  or  trains  is  or 
might  be  obstructed  or  impeded,  is  liable  on  a  summary  conviction  to 
imprisonment  for  a  term  not  exceeding  two  months,  or  to  a  fine  not  exceed- 
ing £10  (5  &  6  Vict.  c.  55,  s.  17). 

Every  person  who  unlawfully  and  maliciously  (1)  puts  or  throws  upon 
or  across  any  railway  any  wood,  stone,  or  other  matter  or  thing,  or  (2)  takes 
up,  removes,  or  displaces  any  rail,  sleeper,  or  other  thing,  or  (3)  turns, 
moves,  or  diverts  any  points  or  machinery,  or  (4)  shows  or  hides  any 
signal  or  light,  or  (5)  does  or  causes  to  be  done  any  other  matter  or  thing, 
with  intent  to  endanger  the  safety  of  any  person  travelling  or  being  upon 
fiuch  railway,  or  with  intent  to  obstruct,  upset,  or  injure  any  engine, 
carriage,  or  truck  using  the  railway,  is  guilty  of  felony,  and  on  conviction 
thereof  is  liable  to  penal  servitude  for  life  as  a  maximum  punishment 
(24  &  25  Vict.  c.  97,  s.  35 ;  c.  100,  s.  32). 

Every  person  who  unlawfully  and  maliciously  throws,  or  causes  to  fall 
or  strike,  at,  against,  into,  or  upon  any  engine,  tender,  carriage,  or  truck 
used  upon  any  railway,  any  wood,  stone,  or  other  matter  or  thing,  with 
intent  to  injure  or  endanger  the  safety  of  any  person  being  in  or  upon 
such  engine,  tender,  carriage,  or  truck,  or ,  in  or  upon  any  other  engine^ 
tender,  carriage,  or  truck  of  any  train  of  which  such  first-mentioned  engine, 
tender,  carriage,  or  truck  forms  part,  is  guilty  of  felony,  and  on  conviction 
thereof  is  liable  to  penal  servitude  for  life  as  a  maximum  punishment 
(24  &  25  Vict.  c.  100,  s.  33). 

Every  person  who,  by  any  unlawful  act,  or  by  any  wilful  omission  or 
neglect,  (1)  endangers  or  causes  to  be  endangered  the  safety  of  any  person 
conveyed  or  being  in  or  upon  a  railway,  or  (2)  obstructs  or  causes  to  be 
obstructed  any  engine  or  carriage  using  any  railway,  is  guilty  of  a  mis- 
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demeanour,  and  on  conviction  thereof  is  liable  to  imprisonment  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour  (24  &  25  Vict* 
«.  97,  s.  36 ;  c.  100,  s.  34). 

[Authorities. — Hodges  on  Railways;  Browne  and  Theobald  oa.  Railways', 
Darlington  on  Railway  Rates  and  Charges] 


Railway  and  Canal  Commission  ;  Railway  Com- 
missioners.— Constitution. — The  Eailway  and  Canal  Commission  is  a 
Court  of  record  established  by  the  Eailway  and  Canal  Traffic  Act,  1888 
(51  &  52  Vict.  c.  25),  in  substitution  for  the  Eailway  Commissioners,  who 
had  been  appointed  in  pursuance  of  the  Eegulation  of  Eailways  Act,  1873 
(36  &  37  Vict.  c.  48),  and  who  ceased  to  exist  on  31st  December  1888. 
The  Commission  consists  of  two  appointed  and  three  ex  officio  commissioners 
(51  &  52  Vict.  c.  25,  s.  2).  The  two  appointed  commissioners  are  appointed 
by  the  Crown  on  the  recommendation  of  the  President  of  the  Board  of 
Trade,  and  one  of  them  must  be  experienced  in  railway  business.  They 
must  not,  during  the  time  they  hold  office,  be  interested  for  their  own 
benefit  in  any  stock,  shares,  or  other  securities  of  any  railway  or  canal 
company  in  the  United  Kingdom,  and  must  devote  the  whole  of  their  time 
to  the  performance  of  their  duties  as  commissioners  {ibid.  s.  3 ;  36  &  37 
Vict.  c.  48,  s.  5).  The  Lord  Chancellor  has  power  to  remove  any  appointed 
commissioner  for  inability  or  misbehaviour  (ibid.  s.  3  (5)).  Of  the  three 
ex  officio  commissioners,  each  of  whom  must  be  a  judge  of  a  superior  Court, 
one  is  nominated  for  England  by  the  Lord  Chancellor,  one  for  Scotland  by 
the  Lord  President  of  the  Court  of  Session,  and  one  for  Ireland  by  the  Lord 
Chancellor  of  Ireland ;  and  they  cannot  be  required  to  attend  out  of  that 
part  of  the  United  Kingdom  for  which  they  are  respectively  nominated. 

Jurisdiction.- — The  Eailway  and  Canal  Traffic  Act,  1888,  transferred  to 
the  Eailway  and  Canal  Commission  (in  the  Act  and  in  this  article  referred 
to  as  the  Commissioners)  all  the  jurisdiction  and  powers  which  were  formerly 
vested  in  the  Eailway  Commissioners  (s.  8),  and  also  certain  additional 
jurisdiction  and  powers  (ss.  9-16  and  38).  The  jurisdiction  so  transferred 
from  the  Eailway  Commissioners  comprises  matters  arising  under  the 
second  section  of  the  Eailway  and  Canal  Traffic  Act,  1854 ;  the  sixteenth 
section  of  the  Eegulation  of  Eailways  Act,  1868  ;  the  Eegulation  of  Eail- 
ways Act,  1873  ;  the  Board  of  Trade  Arbitrations  Act,  1874;  the  Telegraph 
Act,  1878 ;  and  the  third  section  of  the  Cheap  Trains  Act,  1883.  Since 
1888,  further  jurisdiction  and  powers  have  been  conferred  on  the  Com- 
mission by  the  second  section  of  the  Telegraph  Act,  1892 ;  the  Eailway 
Eegulation  Act,  1893 ;  the  Conveyance  of  Mails  Act,  1893 ;  the  Eailway 
and  Canal  Traffic  Act,  1894 ;  and  the  first  section  of  the  Metropolis  Water 
Act,  1897. 

Reasonable  Facilities  and  undue  Preference. — It  is  provided  by  the  second 
section  of  the  Eailway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31), 
that  all  railway  and  canal  companies  shall,  according  to  their  respective 
powers,  afford  all  reasonable  facilities  for  the  receiving,  forwarding,  and 
delivering  of  traffic  on  the  railways  and  canals  belonging  to  or  worked  by 
them  respectively ;  that  no  such  company  shall  give  any  undue  or  unreason- 
able preference  or  advantage  in  favour  of  any  particular  person  or  company, 
or  any  particular  description  of  traffic,  in  any  way  whatsoever ;  and  that 
every  such  company  shall  afford  all  due  and  reasonable  facilities  for  the 
receiving  and  forwarding  of  through  traffic.  These  provisions  have  been 
amended  by  the  sixteenth  section  of  the  Eegulation  of  Eailways  Act,  1868 
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(31-  &  32  Vict,  c."  119),  and  the  twenty-fifth  section  of  the  Eailway  and 
Canal  Traffic  Act,  1888,  so  as  to  extend  to  steam  vessels  used  or  maintained 
by  railway  or  canal  companies  for  the  purpose  of  carrying  on  a  communi- 
cation'between' any  towns  or  ports,  and  to  the  traffic  carried  thereby;  and 
so  as  to  include  reasonable  facilities  for  the  receiving,  forwarding,  and 
delivering  of  through  traffic  at  through  rates ;  and  it  is  provided  by  the 
eleventh  section  of  the  Act  of  1888,  that  nothing  in  any  agreement  which 
has  not  been  confirmed  by  the  Board  of  Trade  or  the  Commissioners,  or  by 
statute,  shall  authorise  a  company  to  refuse  such  reasonable  facilities  for 
traffic  as  in  the  opinion  of  the  Commissioners  are  required  in  the  interests- 
of  the  public.  The  Commissioners  have  power,  under  the  third  section  of 
the  Act  of  1854,  as  amended  by  the  sixth  section  of  the  Eegulation  of 
Eailways  Act,  1873  (36  &  37  Vict.  c.  48),  and  the  eighth  section  of  the  Act. 
of  1888,  to  order  any  such  company  to  obey  the  above  provisions,  or  restrain 
it  by  injunction  from  disobeying  them,  and  may  also,  if  they  think  fit,  order 
the  company  to  pay  a  sum  not  exceeding  £200  for  every  day  after  a  day 
to  be  named  in  the  order,  that  the  company  fails  to  obey  the  order  or 
injunction.  The  fourteenth  section  of  the  Act  of  1888  empowers  the 
Commissioners  to  order  two  or  more  companies  to  carry  into  effect  an  order 
of  the  Commissioners,  and  to  make  mutual  arrangements  for  that  purpose, 
and  also  to  submit  to  the  Commissioners  for  approval  a  scheme  for  carrying 
into  effect  the  order. 

Where  any  enactment  in  a  special  Act  contains  provisions  relating  to- 
traffic  facilities,  undue  preference,  or  other  matters  mentioned  in  the  second 
section  of  the  Act  of  1854;  or  requires  any  railway  or  canal  company  to 
provide  any  station,  road,  or  similar  work  for  public  accommodation ;  or 
otherwise  imposes  on  any  such  company  any  obligation  in  favour  of  the 
public  or  any  individual ;  or  where  any  Act  contains  provisions  relating  to 
private  branch  railways  or  private  sidings,  the  Commissioners  have  the  like 
jurisdiction  to  hear  and  determine  a  complaint  of  a  contravention  of  the- 
enactment  as  they  have  to  hear  and  determine  a  complaint  of  a  contrar 
vention  of  sec.  2  of  the  Act  of  1854  (Act  of  1888,  s.  9). 

Power  to  award  Damages. — Whenever  the  Commissioners  have  juris- 
diction to  hear  and  determine  any  matter,  they  may,  in  addition  to  or 
in  substitution  for  any  other  relief,  award  damages  to  any  complaining 
party  who  is  aggrieved ;  such  award  to  be  in  complete  satisfaction  of  any 
claim  for  damages,  including  repayment  of  overcharges,  which  such  party, 
would  have  had  by  reason  of  the  matter  of  complaint ;  provided,  that  no 
damages  may  be  awarded  unless  the  complaint  is  made  within  a  year  from 
the  discovery  by  the  party  aggrieved  of  the  matter  complained  of  ;  and  in 
cases  of  complaint  of  undue  preference,  no  damages  may  be  awarded  if  the 
Commissioners  find  that  the  rates  complained  of  have  been  duly  published 
in  the  rate  books  of  the  company,  unless  the  party  complaining  has  given 
written  notice  to  the  company  requiring  it  to  remedy  the  matter  of  com- 
plaint, and  the  company  has  failed  to  comply  with  such  requirements- 
within  a  reasonable  time  (Act  of  1888,  ss.  12  and  13). 

Tolls  and  Bates. — Where  any  question  or  dispute  arises,  involving  the 
legality  of  any  toll,  rate,  or  charge,  charged  or  sought  to  be  charged  for 
any  merchandise  (i.e.  goods  or  animals)  traffic  by  a  railway  or  canal 
company,  the  Commissioners  have  jurisdiction  to  hear  and  determine  the- 
same,  and  to  enforce  payment  of  such  toll,  rate,  or  charge,  or  so  much 
thereof  as  they  decide  to  be  legal  (Act  of  1888,  s.  10).  The  Commissioners- 
also  have  jurisdiction  to  hear  and  determine  any  question  or  dispute  with 
respect  to  the  terminal  charges  of  any  railway  company,  where  such  charges 
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have  not  been  fixed  by  Act  of  Parliament,  and  to  decide  what  is  a  reason- 
able sum  to  be  paid  to  any ( company  for  loading  and  unloading,  covering, 
collection,  delivery,  and  other  services  of  a  like  nature  (Act  of  1873,  s.  15) ; 
and  also  to  hear  and  determine  any  complaint  under  the  Bailway  and 
Canal  Traffic  Act,  1894,  with  respect  to  any  increase  by  a  railway  company 
of  a  rate  or  charge  since  1892,  after  a  complaint  with  respect  .thereto  has 
been  made  to  and  considered  by  the  Board  of  Trade  (57  &  58  Vict.  c.  54, 
s.  1).  The  Commissioners  may,  on  the. application  of  any  person  interested, 
make  orders  with  respect  to  any  particular  description  of  traffic,  requiring 
a  railway  or  canal  company  to  distinguish  in  its  rate  books  how  much  of 
each  rate  is  for  conveyance,  including  tolls  for  the  use  of.  the  railway  or 
canal,  for  the  use  of  carriages  or  vessels,  or  for  locomotive  power,  and  how 
much  is  for  other  expenses,  specifying  the  nature  and  detail  of  such  other 
expenses  (Act  of  1873,  s.  14 ;  Act  of  1888,  s.  34 ;  Act  of  1894,  s.  3). 

-Protection  of  Canal  Traffic. — No  railway  company  or  canal  company, 
unless  expressly  authorised  by  an  Act  passed  before  1873,  may,  without 
.the  sanction',  of  the  Commissioners,  enter  into  any  agreement  whereby  any 
control  over  or  right  to  interfere  concerning  the  traffic  carried,  or  rates  or 
tolls  levied,  on  any  part  of  a  canal  is  given  to  the  railway  company,  or  any 
persons  connected  with  the  management  of  any  railway  (Act  of  1873,  s.  16). 
And  whenever  a  railway  company,  or  any  person  on  its  behalf,  has  any 
such  control;  or  right  of  .interference,  and  it  is  proved  to  the  satisfaction  of 
the  Commissioners  that  the  tolls,  rates,  or  charges  levied  on  the  traffic  of, 
or  for  the  .conveyance  of  merchandise  on,  the  canal  are  such  as  are  calculated 
to  divert  the  traffic  from  the  canal  to  the  railway,  to  the  detriment  of  the 
canal  or  .persons  sending  traffic  over  it,  the  Commissioners  may,  on  the 
application  of  any  person  interested  in  the  traffic  of  the  canal,  make  an 
order  requiring  the  tolls,  rates,  or  charges  to  be  altered  and  adjusted  so  that 
they  shall  be  reasonable  as  compared  with  the  rates  and  charges  for  the 
conveyance  of  merchandise  on  the  railway ;  but  no  such  application  may 
be  made  until  the  Board  of  Trade  have  certified  that  the  applicant  is  a  fit 
person  to  make  the  application,  and  that  the  application  is  a  proper  one  to 
be  submitted  for  the  adjudication  of  the  Commissioners  (Act  of  1888,  s.  38). 

Arbitrations. — Where  any  difference  between  railway  companies  or 
canal  companies,  or  between  a  railway  company  and  a  canal  company,  is, 
under .  the  provisions  of  any  general  or  special  Act,  required  or  authorised 
to  be  referred  to  arbitration,  such  difference  may,  at  the  instance  of  any 
party  to  the  <  difference,  and  with  the  consent  of  the  Commissioners,  be 
referred  to .  them  for  decision  in  lieu  of  being  referred  to  arbitration  (Act 
of  1873,  s.  8).  Any  difference  to  which  a  railway  or  canal  company  is  a 
party,-  may,  on  the  application  of  the  parties,  and  with  the  assent  of  the 
Commissioners,  be  referred  to  them  for  decision  {ibid.  s.  9) ;  and  where  any 
such  difference  is  required  or  authorised  by  any  general  or  special  Act,  to 
be  referred  to  the  arbitration  of  or  to  be  determined  or  settled  by  the  Board 
of  Trade,  the  Board  of  Trade  may,  if  they  think  fit,  refer  the  matter  for  the 
decision  of  the  Commissioners,  and  appoint  them  arbitrators  or  umpire 
(37  &  38  Vict.  c.  40,  s.  6).  Any  difference  relating  to  the  remuneration  or 
compensation  to  be  paid  by  the  Postmaster-General  to  any  railway  com- 
pany in  respect  of  the  conveyance  of  mails  or  post-office  parcels,  must,  at 
the  instance  of  any  party  to  the  difference,  be  determined  by  the  Com- 
missioners instead  of  by  arbitration  (56  &  57  Vict.  c.  38,  s.  1). 

Under  the  Telegraph  Act,  1878  (41  &  42  Vict.  c.  76),  if  either  party  to 
any  difference  as  to  the  placing  by  the  Postmaster-General  of  telegraphs  or 
posts  in,  under,  along,  or  across  a  street  or  public  road,  is  dissatisfied  with 
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the  award  or  decision  of  a  magistrate  or  County  Court  judge,  he  may  require 
that  the  difference  shall  be  referred  to  the  Commissioners  for  decision 
(ss.  4  and  5).  And  the  Telegraph  Act,  1892,  gives  power  to  the  Commissioners, 
on  the  application  of  the  Postmaster-General,  to  make  a  provisional  order 
for  the  construction  of  works  by  him  on  private  land,  subject  to  such 
pecuniary  or  other  terms  as  the  Commissioners  think  fit  (55  &  56  "Vict. 
c.  59,  s.  2). 

The  Metropolis  Water  Act,  1897,  gives  power  to  the  Commissioners  to 
hear  and  determine  any  complaint  by  any  water  consumer  or  local  authority 
that  any  of  the  metropolitan  water  companies  has  failed  to  perform  a 
statutory  duty  of  the  company,  and  if  satisfied  of  such  failure,  to  order  the 
company  to  fulfil  the  duty,  and  to  impose  any  penalty  for  such  failure 
which  can  be  imposed  under  any  Act,  and  to  enforce  it  as  in  the  case  of 
any  other  order  of  the  Commissioners ;  and  also  to  hear  and  determine  any 
complaint  as  to  the  quantity  or  quality  of  the  water  supplied  for  domestic 
use,  and  in  such  a  case,  to  award  damages  to  the  complainant  as  well  as 
order  the  company  to  remove  the  ground  of  complaint  (60  &  61  Vict. 
c.  56,  s.  1). 

Locus  Standi. — A  complaint  may  be  made  to  the  Commissioners  of  a 
violation  or  contravention  of  the  second  section  of  the  Act  of  1854,  or  of 
the  sixteenth  section  of  the  Act  of  1868,  as  amended  and  extended  by  the 
Acts  of  1873  and  1888,  by  any  company  or  person  complaining  of  any  such 
violation  or  contravention;  by  the  Attorney-General ;  or  by  any  person 
appointed  in  that  behalf  by  the  Board  of  Trade  (Act  of  1873,  s.  6).  Any 
harbour  board,  conservancy  authority,  borough  or  county  council,  justices 
in  Quarter  Sessions  assembled,  urban  or  rural  sanitary  authority,  or,  under 
a  certificate  from  the  Board  of  Trade  that  it  is  a  proper  body  to  make  such 
complaint,  any  association  of  traders  or  freighters,  or  chamber  of  commerce 
or  agriculture,  may  make  any  complaint  which  the  Commissioners  have 
jurisdiction  to  determine,  without  proof  that  such  authority  is  aggrieved 
by  the  matter  complained  of ;  and  any  of  such  authorities  may  appear  in 
opposition  to  any  complaint  which  the  Commissioners  have  jurisdiction  to 
determine,  in  any  case  where  such  authority,  or  the  persons  represented 
by  them,  are  likely  to  be  affected  by  the  decision  (Act  of  1888,  s.  7).  A 
traders'  association  may  make  a  complaint  in  pursuance  of  this  section 
without  proving  that  any  particular  traders  have  complained  to  the 
association,  or  that  the  association  represents  aggrieved  persons,  and  the 
section  applies  to  a  complaint  made  under  the  Act  of  1894,  of  an  increase 
of  rates  since  1892  {Mansion  House  Association  v.  G-.  W.  Rwy.  Co.,  [1895] 
2  Q.  B.  141).  Any  port  or  harbour  authority  or  dock  company  may  com- 
plain that  any  railway  company  is  by  its  rates  or  otherwise  placing  their 
port,  harbour,  or  dock  at  an  undue  disadvantage  as  compared  with  any 
other  port,  harbour,  or  dock  to  or  from  which  traffic  is  carried  by  the  lines 
of  such  railway  company,  and  the  Commissioners  have  like  jurisdiction  to 
hear  and  determine  such  complaint  as  in  the  case  of  a  contravention  of 
sec.  2  of  the  Act  of  1854  (Act  of  1888,  s.  30). 

Sittings  and  Procedure. — The  Commissioners  may  hold  sittings  in  any 
part  of  the  United  Kingdom,  in  such  place  or  places  as  may  be  most  con- 
venient for  the  determination  of  proceedings  before  them ;  but  the  central 
office  of  the  Commissioners  must  be  in  London,  and  when  holding  a  public 
sitting  in  London,  they  must  hold  it  at  the  Boyal  Courts  of  Justice,  or  at 
such  other  place  as  the  Lord  Chancellor  may  from  time  to  time  appoint  (Act 
of  1888,  s.  5  (1)  and  (2)).  The  Commissioners  may  sit  either  together  or 
separately,  and  either  in  private  or  in  open  Court ;  but  any  complaint  made 
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to  them  must,  on  the  application  of  any  party  thereto,  be  heard  and  deter- 
mined in  open  Court  (Act  of  1873,  s.  27),  and  except  where  otherwise 
expressly  provided  by  any  Act,  not  less  than  three  commissioners  must 
attend  on  the  hearing  of  any  case,  and  the  ex  officio  commissioner  must 
preside  (Act  of  1888,  s.  5  (3)).  The  jurisdiction  of  the  Commissioners  under 
the  Eailway  Eegulation  Act,  1893,  and  Conveyance  of  Mails  Act,  1893, 
may  be  exercised  by  the  two  appointed  commissioners.  Upon  any  question 
of  fact,  the  opinion  of  the  majority  of  the  Commissioners  governs  their 
decision,  but  upon  any  question  of  law,  the  opinion  of  the  ex  officio  commis- 
sioner prevails  (Act  of  1888,  s.  5  (3)).  Provisions  are  made  by  sec.  5  (5) 
and  (6)  of  the  Act  of  1888  for  the  nomination  or  appointment  of  a  temporary 
ex  officio  or  appointed  commissioner  in  cases  of  necessity  or  urgency. 

With  respect  to  the  attendance  and  examination  of  witnesses,  the  pro- 
duction and  inspection  of  documents,  the  enforcement  of  their  orders,  the 
entry  on  and  inspection  of  property,  and  other  matters  necessary  or  proper 
for  the  due  exercise  of  their  jurisdiction,  the  Commissioners  have  all  such 
powers,  rights,  and  privileges  as  are  vested  in  a  superior  Court :  provided 
that  no  person  may  be  punished  by  them  for  contempt  of  Court,  except 
with  the  consent  of  an  ex  officio  commissioner  (Act  of  1888,  s.  18).  The 
Commissioners  may  from  time  to  time,  with  the  approval  of  the  Lord 
Chancellor  and  the  President  of  the  Board  of  Trade,  make  and  vary  rules 
for  their  procedure  and  practice  (ibid.  s.  20). 

Costs. — The  nineteenth  section  of  the  Act  of  1888  provided  that  the 
costs  of  and  incidental  to  every  proceeding  before  the  Commissioners  should 
be  in  their  discretion ;  but  it  is  now  provided  by  the  Eailway  and  Canal 
Traffic  Act,  1894,  s.  2,  that  the  Commissioners  shall  not  have  power  to 
award  costs  on  either  side,  in  proceedings  other  than  disputes  between  two 
or  more  companies,  unless  they  are  of  opinion  that  either  the  claim  or  the 
defence  has  been  frivolous  or  vexatious. 

Appeal. — There  is  no  right  of  appeal  from  the  Commissioners  upon  any 
question  of  fact,  or  upon  any  question  regarding  the  locus  standi  of  a 
complainant.  Subject  to  this,  there  is  a  right  of  appeal  upon  any  question 
of  law  to  the  Court  of  Appeal,  and  such  Court  may,  on  the  hearing  of  an 
appeal,  draw  all  such  inferences  as  are  not  inconsistent  with  the  facts 
expressly  found,  and  are  necessary  for  determining  the  question  of  law,  and 
may  make  any  order  which  the  Commissioners  could  have  made,  and  also 
such  further  or  other  order  as  may  be  just ;  and  the  costs  of  and  incidental 
to  the  appeal  are  in  the  discretion  of  the  Court  of  Appeal,  but  no  com- 
missioner can  be  ordered  to  pay  any  such  costs  (Act  of  1888,  s.  17). 

The  Commissioners  may  themselves  review  and  rescind  or  vary  any 
order  made  by  them ;  otherwise  (except  as  provided  above),  every  decision 
or  order  of  the  Commissioners  is  final,  and  cannot  be  questioned  or  reviewed, 
nor  be  restrained  or  removed  by  prohibition,  injunction,  certiorari,  or 
otherwise  (ibid.  ss.  18  (2)  and  17  (6)). 

[Authorities. — Butterworth's  Railway  Bates  and  Traffic;  Hodges  on 
Railways.] 

RaiSOIl  Sociale — A  term  met  with  in  cases  involving  French 
law,  and  meaning  the  name  of  a  partnership  or  company. 

Ranger. — In  former  times  rangers  were  sworn  officers  or  keepers 
of  forests  and  parks,  appointed  by  royal  letters  patent.     Their  chief  duties 
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were  to  make  daily  walks  through  the  grounds  in  their  charge,  recover 
beasts  that  had  strayed  beyond,  the.  limits,  drive  any  that  were  in 'dis- 
afforested parts  into  the  forested  lands,  see,  hear,  and  inquire  of  trespasses, 
and  present  these  at  the  next  Court  held  for  the  forest,  etc.  In  modern 
times  any  keeper  of  a  public  park  or  forest  is  so  styled. 


Ranges  Act. — See  Volunteers. 


Ranking1    of    Creditors. — See    Bankruptcy;     Company; 
Debenture. 


Rank  ModUS. — Every  modus  of  tithes  is  presumably  based  on 
a  composition  on  fairly  equitable  terms,  by  which  the  modus  is  substi- 
tuted for;  the  payment  of  tithes."  If, 'then,  a  modus  be  so  large  that  it, 
beyond  dispute,  exceeds  the  value  of  the  tithes  in  the  time  of  Bichard  I. 
(the  date  of  legal  memory),  the  modus  is  called  a  rank  modus,  and- will  not 
be  accepted  as  a  legal  modus.  '■  For,  as  it  would  be  destroyed  by  any  direct 
evidence  proving  its  non-existence  at  any  time  since  that  era,  so'  also  it  is 
destroyed  by  carrying  in  itself  this  internal  evidence  of  a  much  later  origin 
(2  Steph.  Com.  740,  11th  ed.). 


Ransom. — Eansom  (Rancon  =  Redemptio)  is  a  sum  of  money  paid 
for  redeeming  a  captive  or  prisoner  of  war,  or  a  prize.  It  is  also  used  for 
a  sum  of  money  paid  for  the  pardoning  of  some  great  offence,  and  for 
setting  the  offender  who  was  imprisoned  at  liberty.  Under  the  feudal  law, 
tenants  who  held  by  knight's  service  were  under  the  obligation  to  ransom 
the  lord  when  captured. 

In  case  of  captures  at  sea,  if  the  Prize  cannot  be  sent  into  port,  the 
captor  may  either  destroy  it  or  permit  the  former  owner  to  ransom'  it.  In 
this  case  the  ship  under  ransom  is  entitled  to  pursue  her.  voyage"  free  from 
right  of  capture  by  the  enemy,  just  as  if  she  was  under  a  Safe  Conduct. 

If  the  ransomed  vessel  is  lost  by  the  perils  of  the  sea  before  her  arrival, 
the  obligation  to  pay  the  ransom  is  not  extinguished.  If '  the  ransomed 
vessel  deviates  from  the  course  prescribed,  or  exceeds  the  time  limited  by 
the  contract  of  ransom,  and  is  then  captured  by  another  ship  of  the  enemy, 
the  contract  of  ransom  is  at  an  end,  and  the  second  captor  is  entitled  to 
the  prize,  but  is  bound  to  pay  to  the  first  captor  the  amount  due  for  the 
ransom. 

By  the  Naval  Prize  Act,  1864  (27  &  28  Vict.  c.  25,  s.  45),  Her  Majesty 
is  given  power  to  regulate,  by  Order  in  Council,  the  ransoming  of  British- 
ships  and  goods  taken  as  prizes  by  an  enemy.     See  Prize.    -. 

Lushington,  in  his  Manual  of  Naval  Prize  Law,  sec.  70,  says  that 
commanders  of  British  ships  are  not  permitted  to  allow  prizes  taken  by 
them  to  be  ransomed,  except  so  far  as  permitted  by  Order  in  Council  under 
the  above-mentioned  section. 

The  bill  of  ransom,  however,  is  liable  to  capture  by. the  belligerent  to- 
which  the  captured  ship  belongs,  and  then  the  right  of  Postliminium  would 
apparently  apply. 

As  to  ransom  in  the  sense  of  payment  for  pardon  of  an  offence,  it 
differed  from  amerciament  in   that   the   latter  was  affeered  or  fixed  by 
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properly  constituted  authorities,  or  fixed  by  statute  or  custom,  while 
ransom  .was  .purely  a  matter. of  bargain;  and  alsor  in  that  amerciament 
was  purely  a  pecuniary  penalty,  while  ransom  was  the  redemption  from  a 
corporal  punishment  due  to  'a  crime.  ; 

Sometimes  .the  Crown  granted  the  ransom  of  particular  offenders  to 
private  persons ;  for  instance;  after  Monmouth's  rebellion,  <the  ransom  of  the 
girls  who,  presented  him,  with  a  standard  at  Taunton  was  given  to  the 
maidsfof;  honour,  i  £7000  was  demanded,  but,  after  considerable  negotiations, 
less  than,  one-third  of  this  sum  was  paid. 

Ea'nsomdn  ^this*  latter  j sense  has  now  long. been  obsolete,  and  the  only 
existing  application  of  the:term  is  to  prize  of  war. 


Rape  (and  Cognate  Offences).— Under  this  head  are 
included  several  offences  against  females  other  than  mere  Abduction  and 
those  connected  with ,  Prostitution. 

Bracton,-  de  Corond,  f.  >104cb,  classes  rape  of  a' virgin  or  nun,  or  of  a 
matron. living  honestly,  with  crimes  of  a  somewhat  minor  character,  concern- 
ing partly  thevking  on  account- of  "the  breach  of  his  peace,  and  partly  private 
persons. against  .whom  a  delict  has  been  committed.  He  indicates  (f.  122  a) 
that  the  coroner  ^had  a  duty  to  attach  the  accused  in  the  case  of  rape  of 
virgins  if  the  fact  was  recent  and  hue  and  cry  had  been  raised,  on  circum- 
stances corroborating  the  accusation. 

The  modern  sense  :of  the  word  "rape,"  as  equivalent  to  violation  of  chastity, 
dates  from  1285.(13  Edw.  I.  St.  West.  Second,  c.  34),  when  it  was  enacted 
that,  if.  thereafter  a  man  should  ravish  a  woman,  married,  maid,  or  other, 
where  she.  did  hot  .consent  neither  before  or  after,  .he  should  have  judgment 
of  life  and  member,  and  on  indictment  he  could  receive  such  punishment, 
even  df  the  woman  after  being  deforced  afterwards  consented.  From  that 
date,  .undoubtedly,"  the  offence  was  a  capital  felony. . 

The  modern  indictment  for  rape  always  contains  the  word  "  ravished  " 
(rapuit),  apparently. first  used'; with; reference  to  the  taking  away  from  the 
custody  .of  Jiusband,  parent,  or  master;  but  no  evidence  of  abduction  is 
now  necessary,  and:  the  gist  of  ..the  crime  is  now  the  assault.  The  old 
distinctions: between  rape  of  virgins,  matrons/and  others  have  wholly  dis- 
appeared, ^notwithstanding  the  protests  in  the  Mirror.  ■  Indeed,  it  had  been 
recognised  as  early  as  Bracton,  that  the  distinction  affected:  the  quantum 
of  punishment  only; (.and  in  ;the  Mirror  (9Seld.  Soc.  Pub.  p.  141)  the 
punishment  is  said  to  have  then  been  hanging,  irrespective  of  the  rank  or 
condition  of  .the- woman.'  The  penalty  was  inflicted  either  on  an  appeal 
by  the  woman  (Bracton,  f.  147 ;  Mirror,  p.  141),  or  on  indictment  under  the 
Act  of  1285 

Eape  is  a  particular  form  of  Assault,  viz.  the  unlawful  carnal  know- 
ledge of  .a. j woman  against  her  will.  -  It  "does; not  apply  to  connexion,  even 
by  force,  between  .husband  and. wife  (B.  v.  Clarence,  1889,  22  Q.  B.  D.  23, 
46,  67) ;  but  the  offence  .can  .be  committed  without  actual  violence — 

(1)  By  .extorting- consent  by  threats  of  death  or  immediate  bodily 
harm  (Hawk.  P.  C.  bk.  i.  c.  41,  s.  6) ;  <    ' 

(2)  By  obtaining  consent  by  fraud  (B.  v.  Flattery,  1887,  2  Q.  B.  D. 
410).     ;  .  ,  .  •  ■  ■  . 

Where,  the  consent  is. obtained  by  false  pretences  or  representations  the 
act  camb'e  tried  as  a  misdemeanour  (48  &  49  Vict.  c.  69,  s.  4). 

Obtaining  the ,  assent  of  a .  woman  to  connexion  by  personating  her 
husband  was  held  in  England  not  to  be  rape  (B.  v.  Barrow,  1868,  L.  B. 
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1'  C.  C.  156 ;  B.  v.  Mattery,  1877,  2  Q.  B.  D.  410),  and  in  Ireland  to  be 
rape  (B.  v.  Dee,  1884, 14  L.  E.  Ir.  468).  It  is  now  declared  to  be  rape  by- 
statute  (48  &  49  Vict.  c.  69,  s.  4). 

Where  the  woman  is  asleep,  insensible,  or  blind  drunk  at  the  time,  she 
is  incapable  of  such  consent  as  excludes  criminality  (B.  v.  Gamplin,  1845, 
1  Den.  Cr.  C.  89 ;  B  v.  Mayers,  1872,  12  Cox  C.  C.  311). 

To  administer  or  cause  to  be  administered  to  a  female  any  stupefying 
or  overpowering  drug,  matter,  or  thing,  is  felony  if  done  with  intent  to 
commit  any  indictable  offence,  or  to  facilitate  or  assist  in  its  commission 
(24  &  25  Vict.  c.  100,  s.  22),  and  misdemeanour  if  done  with  intent  to 
stupefy  or  overpower  her,  so  as  to  enable  any  person  to  have  unlawful 
carnal  connexion  with  her  (48  &  49  Vict.  c.  69,  s.  3  (3)).  In  the  case  of  the 
felony  the  accused  is  not,  but  of  the  misdemeanour  he  is,  a  competent 
witness.  In  the  case  of  the  felony  corroboration  is  not  necessary,;  in  the 
case  of  the  misdemeanour  it  is  (48  &  49  Vict.  c.  69,  ss.  3,  20). 

Where  a  woman  is  an  idiot,  or  imbecile,  or  lunatic,  the  question  whether 
carnal  connexion  with  her  is  rape  depends  on  whether  she  merely  submits 
or  permits  it  from  sexual  instinct  (B.  v.  Fletcher,  1859,  Bell  C.  C.  63; 
B.  v.. Fletcher,  1866,  L.  E.  1  C.  C.  39;  B.  v.  Barratt,  1873,  L.  E.  2  C.  C. 
81).  But  where  the  act  does  not  amount  to  rape,  and  the  man  knew  the 
woman  to  be  idiotic  or  imbecile,  the  act  is  a  misdemeanour  (48  &  49  Vict, 
c.  69,  s.  4).  Where  a  female  is  under  sixteen,  she  cannot  consent  to 
unlawful  carnal  knowledge,  although  she  may  lawfully  marry  at  twelve. 
If  she  is  under  thirteen,  the  man  is  not  guilty  of  rape,  but  is  guilty  of 
felony,  and  punishable  by  penal  servitude  for  life,  or  not  less  than  three 
years  (48  &  49  Vict.  c.  69,  s.  4 ;  54  &  55  Vict.  c.  69,  s.  1) ;  and  the  attempt 
is  a  misdemeanour  (48  &  49  Vict.  69,  s.  4).  Where  a  female  lunatic  is 
under  treatment  in  an  institution  or  workhouse,  or  as  a  single  patient,  it  is 
a  misdemeanour  for  persons  employed  in  the  place  of  treatment  to  have 
carnal  knowledge  of  her  with  or  without  her  consent  (53  &  54  Vict.  c.  5, 
s.  324). 

Unlawful  carnal  knowledge  of  a  girl  of  thirteen  or  under  sixteen,  even 
with  her  consent,  is  a  misdemeanour  punishable  by  not  over  two  years' 
imprisonment,  with  or  without  hard  labour.  The  attempt  is  similarly 
punishable  (48  &  49  Vict.  c.  69,  s.  5).  Prosecution  for  the  offence  must  be 
within  three  months  of  the  offence  (B.  v.  West,  [1898]  1  Q.  B.  174).  If 
the  offender  is  not  over  sixteen  at  the  date  of  the  offence,  he  may,  instead 
of  imprisonment,  suffer  private  whipping  and  be  sent  to  a  reformatory 
(48  &  49  Vict.  c.  69,  s.  5). 

But  the  accused  is  entitled  to  be  acquitted  if  he  can  satisfy  the  jury 
that  he  had  reasonable  cause  to  believe  the  girl  was  sixteen,  or  over ;  and 
cannot  be  prosecuted  after  three  months  from  the  commission  of  the  offence 
(B.  v.  West,  [1898]  1  Q.  B.  174). 

A  girl  who  is  under  sixteen  who  consents  or  even  incites  to  the  com- 
mission with  her  of  the  two  offences  last  stated,  cannot  be  prosecuted  for 
her  part  therein  (B.  v.  Tyrrell,  [1894]  1QB.  710). 

It  is  a  misdemeanour  to  procure  or  attempt  to  procure  any  woman  or 
girl  to  have  any  unlawful  connexion,  within  or  without  the  Queen's 
dominions — (1)  by  threats  or  intimidation ;  (2)  by  false  pretences  or  false 
representation  (48  &  49  Vict.  c.  69,  s.  3).  The  connexion  may  be  with  the 
person  making  the  threats  or  pretences,  or  another  person  (B.  v.  Williams,. 
1898,  32  L.  J.  253;  B.  v.  Jones,  [1898]  1  Q.  B.  4);  and  seduction  under 
promise  of  marriage  made  by  a  married  man  has  been  held  to  be  an  offence 
under  this  enactment. 
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The  meaning  of  carnal  knowledge  with  reference  to  the  offences  here 
dealt  with  is  penetration,  not  emission  (24  &  25  Vict.  c.  100,  s.  63 ; 
JR.  v.  Marsden,  [1891]  2  Q.  B.  149). 

As  to  the  medical  and  legal  aspects  of  this  question,  see  Arch.  Cr.  PL, 
21st  ed.,  814;  Taylor,  Medical  Jurisprudence;  Luff,  Forensic  Medicine; 
Medical  Jurisprudence. 

The  old  law  on  this  subject  so  far  remains  that  a  male  is  incapable  of 
committing  rape  unless  he  is  at  least  fourteen  years  old.  This  is  a 
presumption  juris  et  de  jure,  not  rebuttable  by  evidence  of  precocious 
physical  development.  But  incapacity  to  commit  the  full  offence  is  no  bar 
to  conviction  for  assisting  in  its  commission,  whether  the  offender  be  a 
male  under  fourteen  or  a  female ;  and  it  would  seem  that  a  male  under 
fourteen  can  be  convicted  of  attempt  to  commit  rape  or  of  an  indecent 
assault  (B.  v.  Waite,  [1892]  2  Q.  B.  600 ;  B.  v.  Williams,  [1893]  1  Q.  B. 
320). 

Indecent  assault  on  a  female  is  an  indictable  misdemeanour  punishable 
by  imprisonment  for  not  over  two  years,  with  or  without  hard  labour,  and 
(or)  fine;  or  the  offender  may  be  put  under  recognisances  (24  &  25  Vict.  c.  100, 
ss.  52,  71).  The  offender  on  conviction  may  be  ordered  to  pay  the  costs  of 
the  prosecution  (24  &  25  Vict.  c.  100,  s.  71 ;  48  &  49  Vict.  c.  69,  s.  18),  or 
the  costs  may  be  paid  out  of  the  local  rate  (24  &  25  Vict,  c,  100,  s.  77 ; 
48  &  49  Vict.  c.  69,  s.  18). 

If  on  proceedings  for  an  assault  the  evidence  shows  it  to  have  been 
indecent,  justices  have  no  summary  jurisdiction  ;  but  not  infrequently  they 
treat  the  case  as  one  of  common  assault. 

The  consent  of  the  female  to  the  assault  is  a  complete  answer,  unless 
she  is  under  thirteen  (43  &  44  Vict.  c.  45,  s.  2 ;  B.  v.  Wollaston,  1872, 
12  Cox  C.  C.  180).  Where  the  girl  assaulted  is  under  sixteen,  the  provisions 
of  the  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58  Vict.  c.  41),  as 
to  procedure  and  evidence  apply  (see  Cruelty  to  Children). 

Threats  to  accuse  of  rape  or  kindred  offences  with  intent  to  extort,  are 
criminal.     See  Menaces. 

Punishment. — Bracton  describes  (de  Corond,  f.  147)  the  punishment  of 
rape  as  by  hanging,  blinding,  and  castration  (2  Pollock  and  Maitland,  Hist. 
Eng.  Law,  489).  The  Mirror  (p.  141)  speaks  of  hanging  only.  The  offence 
continued  capital  until  1861,  and  is  still  capital  in  certain  of  the  Australian 
colonies.  The  present  punishment  is  penal  servitude  for  life,  or  for  not  less 
than  three  years,  or  imprisonment  with  or  without  hard  labour  for  not  over 
two  years  (24  &  25  Vict.  c.  100,  s.  48 ;  48  &  49  Vict.  c.  69).  The  punish- 
ment by  castration  survived  in  certain  of  the  United  States  into  this  century 
(3  Hening's  Statutes,  U.S.  461,  iv.  111). 

The  punishment  of  the  other  offences  dealt  with  under  this  title,  unless 
otherwise  stated,  is  contained  in  the  enactment  creating  the  offence. 

Eape  and  the  offences  created  by  the  Act  of  1885,  and  conspiracies  to 
commit  such  offences,  are  not  triable  at  Quarter  Sessions  (see  5  &  6  Vict.  c.  38, 
s.  1 ;  48  &  49  Vict.  c.  69,  s.  17).  Attempts  to  commit  rape  and  indecent 
assaults  are  triable  there. 

On  indictment  for  rape  the  accused  may  be  acquitted  of  rape,  but 
convicted— (a)  of  the  attempt  (14  &  15  Vict.  c.  100,  s.  9) ;  (b)  of  offences- 
against  sees.  3,  4,  5  of  the  Act  of  1885  ;  (c)  of  indecent  assault  (48  &  49 
Vict.  c.  69,  s.  9). 

The  statute  law  as  to  evidence  on  charges  of  these  offences  is  at 
present  confused.  The  defendant  and  his  wife  are  competent  but  not  com- 
pellable witnesses,  except  under  24  &  25  Vict.  c.  100,  s.  22.     Persons  of 
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tender  years  may  give  unsworn  evidence  in  cases  of  indecent  assault,  or 
defilement. of  a  girl  under,*thirteen  (48  &  49  Vict.  c.  69,  s.  4;- 57  &58  Vict. 
c.  41,  sch.).  The  result  is  that  in  the  case  of  the  misdemeanours,  charges 
are  joined  oh  some  of  which  evidence  for  prosecution  or  defence  is  admissible, 
which  isnot  admissible  on  other  counts,- and -confusion  arises  (B.  v.  Wealand, 

1887,  20  Q.  B.  D.  827;  B.  v.  Paul,  1890,  25  Q.  B.  D.  202;  B.  v.  Owen, 

1888,  16  Cox'C.  0.397).  A  •  ■  "  >  •  ■■         '    -       •  ■  >  *    >■      >  »■ 

The  ..character,  of  ; the  woman  violated  does  not  alter  the  nature  of 
the  offence,,.and  is  only  material  on  the  question  of  credibility,  or  probability 
of  consent  (1  Hale,  P.' C.  729).  This  opinion  is  as  old.  as  Bracton,  who 
says  (cle .  Corond,  f.147):  "  If  she  were  a  harlot  before,  she  was  not  a  harlot 
then,  since  she  was  unwilling  to  consent  to  his  wickedness  by  crying  out 
against  him."  .     , 

General  evidence  of  the  woman's  bad  character  may  be  given,  but  not 
particular  evidence ;  and  her  answers  on  cross-examination  to  inquiries  as  to 
misconduct -with  other  men  are  not  rebuttable  by  evidence  (B.  v.  Biley, 
1887,  .18  Q.  B.  JD.  481 ;  B.  v.  Holmes,  1871,  L.  E.  1  CO.  334). 

It  .is '.established  practice  to  require  corroboration  of  the  story  of  the 
ravished  woman  by  evidence  implicating  the  accused ;  and  that  the  complaint 
made  ;  by.,  her  *  should -be  immediate  on.  the  commission  of.  the  offence. 
The.  fact  of  .immediate  complaint  is. admissible,  to  prove  the' consistency  of 
the  woman,  but  not  to  prove  directly  the  guilt  '.of  , the  .-accused  '  (B.  v. 
Lillyman',  [1896]  2  Q.  B.  167,"where'the  old  authorities  are  discussed),  t 

Where  any  of  these  criminal  acts  amounts'to  an  assault,'. the  [offender  is 
liable  to  an  action,  subject  to  the  now  decadent  rule  as  to  the  obligation 
first  to  prosecute  if  the  act  be  felony  {Boope  v.  D'Avigdor,'  1883,  10  Q.  B.  D. 
412;  and  see  Seduction.  .  .»-..< 

[Authorities.  —  Stephen,  Dig.  Crim.  Law,  5th  ed. ;  Archbold,  Cr.  PL, 
21st  ed. ;  Eussell  on  Crimes,  6th  ed.l 

'  ,     '  i 

Rape  (Territorial)  is  part  of  a  county,  signifying  as  much  as 
a.  hundred,  and  oftentimes  contains .  in  it  more  hundreds  than  one.  The 
county  , of ,  Sussex -is.  divided  into  six  rapes:  those  of  Chichester,  .Arundel, 
Bramber,  ,Lewes,-Pevensey,  and  Hastings;  each  of  which,  I  besides  their 
hundreds,  hath  «a  castle,  river,  and  forest  belonging  to  it.  'They  appear 
to  have  been  military  governments  in  the  time  of  the  Conqueror .  (Cowel ; 
1  Steph.  Com.  130  n,  11th  ed.).    . 


Rates,  Church. — The  Compulsory  Church  Eate  Abolition  Act  of 
1868  has  made  church  .fates M  much  less  importance  than  they  were  before, 
but  the  Act  preserves  in  many  .cases  the  right  to  enforce  payment.  . 

The  old  and  present  law  is  fully  treated  in  Prideaux  on  Churchwardens, 
ed.  1895,  by.'F.  C.  Mackarness,  from  which,  by  the  editor's  permission, 
some  quotations  are  given..  ,  ,  ,.  ,  .  ..... 

The  result  appears  to  be  that  in  theory  there  is  still  subsisting  a  common 
law  liability  in  parishioners  -  for  "necessary"  repairs,  of  .the  parish  church 
and  ornaments  of  the  .service,  which  .'ought  to  be  discharged  by  church  rates, 
but  that  before  the  Act  of  1868,it  had  .become  impracticable  -to  enforce  the 
making  of  a  rate,  and  since  the  Act  it  is  impossible  to  enforce  payment  of 
a  rate  when  made,  except  in  the  cases  excepted,  e.g:  of  rates  payable  under 
a  statute  or  contract.  > 

As  to  the  Old  Common  Law  Liability  of  the  Parishioners. — In  the  much 
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litigated  cases  of  Burder  v.  Veley  (1841,  12  Ad.  &  E.  233  Ex.  Ch.;  ibid. 
265)  and  Gosling  v.  Veley  (1847,  7  Q.  B.  406  Ex.  Ch. ;  1850,  12  Q.  B.  328  ; 
S.  C,  1853,  4  H.  L.  679)  it  was  established  as  clear — 

1.  That  church  rates  were  instituted  before  legal  memory  as  the  "  usual 
and  proper"  mode  of  discharging  the  liability  of  the  parishioners  to 
maintain  the  body  of  the  church  (see  per  Tindal,  C.J.,  1841,  12  Ad.  &  E. 
303 ;  per  Martin,  B.,  1852,  4  H.  L.  746). 

2.  That  this  liability  was  imposed  by  the  common  law  (1841, 12  Ad.  &  E. 
303 ;  see  also  per  Maule,  B,  in  Gosling  v.  Veley,  1852,  4  H.  L.  734 ;  and 
Talfourd,  J.,  ibid.  744),  and,  according  to  Cresswell,  J.  (1850,  12  Q.  B.  345), 
before  the  Conquest. 

3.  That  this,  as  was  expressed  by  Tindal,  C.J.,  in  the  Exchequer 
Chamber  (1841,  12  Ad.  &  E.  302,  303),  "is  a  duty  which  the  parishioners 
are  compelled  to  perform,  not  a  mere  voluntary  act  which  they  may 
perform  or  decline  at  their  own  discretion,  but  the  law  is  imperative  on 
them  absolutely."     And  that  for  this  purpose  they  are  a  corporation. 

4.  That,  as  is  laid  down  in  White  v.  Steel  (1862,  12  C.  B.  K  S.  406 ; 
31  L.  J.  C.  P.  265),  the  will  of  the  parish  can  only  be  ascertained  by 
convening  a  vestry ;  and  no  church  rate  can  legally  be  made  at  common 
law  except  by  a  resolution  of  a  majority  in  vestry  (Goslinq  v.  Veley,  1853, 
4  H.  L.  679). 

The  judgments  on  this  case,  while  they  recognised  that  the  liability  of 
the  parish  to  make  a  church  rate  for  repairs  is  compulsory,  equally 
recognised  that  it  was  extremely  doubtful  if  compulsion  could  be  effectually 
applied.  The  judges  agreed  that  the  Ecclesiastical  Court  might  decree 
ecclesiastical  censures  (see  also  Rogers  v.  Bavenant,  1685,  1  Mod.  8  ;  and  see 
per  Tindal,  C.J,  in  Burder  v.  Veley,  1841,  12  Ad.  &  E.  310),  but  that  these 
had  no  terrors  for  the  dissentients. 

In  Rogers  v.  Bavenant  (1685,  1  Mod.  8)  it  was  said  the  duty  might  be 
enforced  by  excommunication  of  those  who  refused,  but  this  was  in  the 
reign  of  Charles  II.  Tindal,  C.J,  in  1841  (12  Ad.  &  E.  314)  suggested 
but  refused  to  decide  that  there  might  still  be  such  a  decree,  and  pointed 
out  that  if  a  decree  of  excommunication  should  be  made,  it  could  (since  the 
statute  of  53  Geo.  in.  c.  127)  only  be  enforced  by  imprisonment,  but  he 
declined  to  say  if  this  would  have  been  practicable.  See  also  per  Mr.  Baron 
Martin  in  Gosling  v.  Veley,  4  H.  L.  p.  742 ;  per  Mr.  Justice  Williams,  ibid. 
p.  749. 

It  was  also  decided  that  a  mandamus  could  not  be  issued  to  compel 
churchwardens  or  parishioners  to  make  any  church  rate  not  authorised  by 
statute  (R.  v.  Thetford,  1773,  5  Durn.  &  East,  364).  In  Steward  v.  Francis 
(1843,  3  Curt.  209)  attempts  were  made  to  punish  by  criminal  proceedings 
in  the  Ecclesiastical  Court  those  who  "  wilfully  and  contumaciously " 
"  obstructed  "  or  "  refused  to  make  a  rate  " ;  and  the  objection — that  this 
showed  no  ecclesiastical  offence — was  overruled  by  Sir  H.  J.  Fust,  but  a 
prohibition  was  granted  (Francis  v.  Steward,  1844,  5  Q.  B.  984)  on  the 
ground  that  the  citation  was  not  sufficiently  explicit  to  show  facts  that 
made  the  refusal  inexcusable  or  contumacious,  and  the  proceedings  dropped. 
The  remarks  of  Lord  Denman,  C.J,  at  p.  996,  show  how  difficult  it  would 
have  been,  even  before  the  Act  of  1868,  to  establish  that  any  vote  was  such 
an  obstruction  as  to  be  an  ecclesiastical  offence,  and  the  editors  have  found 
no  case  where  a  punishment'  has  been  enforced  for  refusal  to  join  in  making 
a  church  rate. 

The  Ecclesiastical  Courts  would,  however,  compel  the  churchwardens 
to  perform  their  duty  of  convening  a  vestry  to  make  a  rate.     This  had  been 
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done  by  monitions  in  the  case  of  Veley  v.  Gosling  (1842-43, 3  Curt.  253 ;  see 
also  Fielding  v.  Standen,  1841,  2  Curt.  663 ;  In  re  Thomas,  1842,  3  Q.  B. 
589).  If  the  churchwardens  disregarded  a  monition  to  convene  a  vestry, 
the  writ  de  contumace  capiendo  might  formerly  have  been  issued  to  enforce 
the  decree  under  53  Ceo.  ill.  c.  127  (see  Prideaux,  ed.  1895,  p.  279,  where 
he  also  states  that  such  a  method  had  become  impracticable). 

And  it  was  said  that  a  mandamus  would  be  granted  to  a  churchwarden 
to  convene  a  vestry  meeting  for  the  purpose  (B.  v.  St.  Margaret  and  St.  John, 
Westminster,  4  M.  &  S.  250 ;  Prideaux,  ed.  1895,  p.  281). 

The  cases  showing  that  a  mandamus  would  not  be  granted  to  compel  the 
making  of  a  rate  did  not  apply  where  the  rate  was  specially  empowered  by 
statute  (JR.  v.  St.  Mary,  Lambeth,  1832,  3  Barn.  &  Aid.  654;  JR.  v.  St. 
Saviour's,  Southward,  1838,  7  Ad.  &  E.  925 ;  and  see  B.  v.  St.  Matthew's, 
Bethnal  Green,  1883,  50  L.  T.  65  ;  affd.  by  House  of  Lords,  1885,  53  L.  T. 
634 ;  In  re  St.  George's,  Southwarh,  1892,  67  L.  T.  412). 

The  difficulty  raised  by  the  decisions  of  Burder  v.  Veley  and  Gosling 
v.  Veley  was  with  respect  to  the  "  making  "  of  a  valid  rate  at  common  law, 
or  establishing  that  a  rate  was  valid,  not  as  to  the  enforcing  of  a  valid  rate. 
If  a  rate  were  made  and  valid,  it  might  have  been  enforced  by  suit  in  the 
Ecclesiastical  Courts  (3  Black.  Com.  92;  B.  v.  Thorogood,184Q,  12  Ad.  &  E.  183 ; 
and  see  as  to  cases  recognising  this,  but  that  the  jurisdiction  of  the  Ecclesi- 
astical Court  was  taken  away  in  cases  within  53  Geo.  III.  c.  127,  s.  7,  Bichetts 
v.  Bodenham,  1836,  4  Ad.  &  E.  433 ;  Bichetts  v.  Dyke,  1842,  3  Q.  B.  256  ;  see 
also  In  re  Baines,  1840,  Cr.  &  Ph.  31,  where  this  was  treated  as  not  quite 
clear;  Prideaux,  ed.  1895,  p.  240 ;  Steph.  Com.,  6th  ed.,  p.  455 ;  Bichetts  v.  Dyke, 
1842,  3  Q.  B.  256)  before  the  Act  53  Geo.  m.  c.  127,  or  since  that  Act,  if 
the  amount  claimed  was  above  £10,  or  if  the  validity  of  the  rate  were  dis- 
puted. This  statute  by  sec.  7  provided  that  where  the  validity  of  the  rate 
had  not  been  questioned  in  the  Ecclesiastical  Court  (see  B.  v.  Sillifant,  1835, 
4  Ad.  &  E.  354;  Bicketts  v.  Bodenham,  1836,  4  Ad.  &  E.  433  ;  see  also  B.  v. 
Churchwardens  of  Milnrow,  1816, 5  M.  &  S.  248;  B.  v.  Wrottesley,  1830, 1  Barn. 
&  Adol.  648)  or  been  "  disputed,"  and  the  amount  demanded  did  not  exceed 
£10,  an  order  for  payment  might  be  obtained  from  two  justices  (53  Geo.  III. 
c.  127,  s.  7  ;  5  &  6  Will.  iv.  c.  74;  4  &  5  Vict.  c.  36  ;  11  &  12  Vict.  c.  43 ; 
42  &  43  Vict.  c.  49 ;  47  &  48  Vict.  c.  43  ;  but  see  on  the  question  whether 
the  Summary  Jurisdiction  Act  of  1879  altered  proceedings  for  recovery  of 
such  rates,  B.  v.  Brice,  1880,  5  Q.  B.  D.  300 ;  In  re  Allan,  [1894]  2  Q.  B. 
924;  Stone's  Justices'  Manual,  ed.  1895,  p.  768),  and,  in  case  of  refusal,  a 
warrant  for  distress  might  be  granted.  The  jurisdiction  of  the  justices 
would  be  ousted  if  the  validity  of  the  rate  were  bond  fide  disputed  (lease 
v.  Chaytor,  1861,  31  L.  J.  M.  C.  1). 

Where  sec.  7  of  53  Geo.  in.  c.  127  did  not  apply,  the  jurisdiction  of  the 
Ecclesiastical  Courts  remained,  and  they  might  decree  payment  and  pro- 
nounce the  defendant  in  contempt,  and  before  the  abolition  of  imprisonment 
for  debt  the  decree  might  have  been  enforced  by  the  writ  de  contumace  < 
capiendo,  and  significavit  to  Chancery  under  sec.  1  of  53  Geo.  Hi.  c.  127 
(Prideaux,  ed.  1895,  p.  267 ;  see  also  as  to  the  writ  Ex  parte  Cox,  1887,  19 
Q.  B.  D.  307 ;  S.  C,  1888, 20  Q.  B.  D.  1,  and  15  App.  Cas.  307).  By  the  Act 
12  &  13  Vict.  c.  14,  s.  9,  it  was  provided  that  no  person  should  be  imprisoned 
for  more  than  three  months  for  non-payment  of  church  rates.  Since  the 
abolition  of  imprisonment  for  debt  the  process  would,  it  is  presumed,  be  by 
sequestration,  under  2  &  3  Will.  iv.  c.  93,  ss.  1  and  2. 

As  to  the  extent  and  nature  of  the  liability  of  the  parishioners  under 
the  old  law ;  the  liability  of  the  parishioners  to  repair  extended  only  to 
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the  repair  of  the  body  of  the  church,  and  the  supplying  of  ornaments 
necessary  for  divine  service  (see  per  Tindal,  C.J.,  in  Veley  v.  Burder,  1840, 
12  Ad.  &  E.,  see  p.  301);  it  did  not  extend  to  the  chancel,  the  liability  of 
which  fell  on  the  rector,  except  by  special  custom  (ibid.).  In  old  books  it 
has  been  said  that  two  rates  should  be  made,  one  for  repairs  and  the  other 
for  the  ornaments  (G-ibson's  Codex,  ed.  1713,  p.  220),  but  the  practice  was 
established  to  make  one  rate  (see  Prideaux,  ed.  1868,  pp.  150, 151 ;  Woodward 
v.  Makepeace,  1714, 1  Salk.  164,  where  the  rate  extended  to  bells;  Chesterton 
v.  Farlow,  1836,  1  Curt.  347,  to  incidental  expenses). 

The  liability  was  "personal,"  imposed  on  the  occupier  in  respect  of  his  land 
or  house,  and  though,  as  one  of  the  outgoings  calculated  on  letting  it  ultimately 
fell  on  the  owner,  the  occupier  had  the  vote,  and  though  his  rent  might  have 
been  diminished  on  account  of  the  charge  he  had  to  pay,  and  it  was  his 
interest  to  oppose  each  particular  rate — consequently  the  opponents  were 
more  keen  than  the  supporters  of  a  rate,  and  after  the  decision  of  Gosling 
v.  Veley  (supra)  it  was  found  very  difficult  to  obtain  resolutions  for  a  rate. 

This  led  to  the  Act  of  1868, — intituled  the  Compulsory  Church  Eates 
Abolition  Act  of  1868,  31  &  32  Vict.  c.  109, — which  provides,  sec.  1,  that  no 
proceedings  shall  be  taken  to  enforce  the  payment  of  any  church  rate,  with 
the  exceptions  mentioned  in  the  Act. 

1.  Sees.  6,  7,  and  8  provide  for  voluntary  rates,  and  give  facilities  for 
payment  of  them  where  owners  are  under  disability. 

2.  Sec.  2  provides  that  a  church  rate  empowered  by  any  statute  for 
"  ecclesiastical "  and  "  other  "  purposes  is  to  continue  for  "  other  "  purposes 
only — these  to  be  ascertained  by  seeing  that  such  purposes  are  not  within 
the  definition  of  ecclesiastical  purposes  in  sec.  10. 

3.  Sec.  3  preserves  the  right  to  enforce  payment  of  church  rates  to 
repay  money  borrowed  before  the  Act  under  statutory  authority  on  security 
of  church  rates. 

4.  Sec.  5,  which  is  of  considerable  importance,  preserves  church  rates  made 
under  any  statute  on  such  contract  or  consideration  as  mentioned  in  the 
section,  which  must  be  carefully  read  in  each  case. 

Sec.  9  provides  for  the  appointment,  as  church  trustees,  of  the  incumbent 
and  two  parishioners  to  form  a  corporation  to  hold  property  given  for  the 
repair  of  churches. 

Sec.  10  is  important,  as  it  defines  what  are  ecclesiastical  pur- 
poses within  the  Act — -i.e.  "  the  building,  rebuilding,  enlargement,  and 
repair  of  any  church  or  chapel,  and  any  purpose  to  which,  by  ecclesiastical 
or  common  law,  a  church  rate  is  applicable." 

As  to  voluntary  rates  and  sees.  6,  7,  and  8,  sec.  6  expressly  provides  that 
the  Act  is  not  to  affect  the  making  of  rates,  but  only  the  recovery  thereof,' 
and  therefore  contemplates  the  making  of  rates  the  payment  of  which 
shall  be  voluntary ;  and  sec.  7  empowers  trustees,  guardians,  and  committees 
to  pay  voluntary  rates ;  and  sec.  8  enacts  that  if  the  occupier  does  not  pay 
and  the  owner  does,  the  owner  is,  as  to  voting,  to  stand  in  the  place  of  the 
occupier. 

As  to  sec.  2,  applying  where  a  rate  is  for  "ecclesiastical "  and  other 
purposes,  the  effect  of  this  is  explained  in  the  case  of  Watson  v.  All  Saints, 
Poplar  (1882,  46  L.  T  201),  an  important  decision  both  on  sec.  2  and  sec.  5, 
in  which  it  was  held  that  a  rate  made  under  a  statute  for  several  purposes 
could  not  be  enforced  as  to  "  ecclesiastical  purposes  "  within  the  definition 
in  sec.  10,  but  could  be  enforced  as  to  "  others." 

As  to  sec.  3.  This  is  not  considered  to  be  of  any  importance  now. 
58  Geo.  in.  c.  45  authorised  borrowing  money  on  the  security  of  the  rates ; 


52  EATES,  CHUECH 

by  sec.  59,  for  enlarging  or  otherwise  extending  accommodation  of,  by* 
sec.  61,  for  building  new,  churches,  the  money  to  be  repaid  as  agreed  upon 
with  the  person  advancing  it  (see  ss.  14  and  61,  altered  by  59  Geo.  in. 
c.  134,  s.  24).  59  Geo.  in.  c.  134,  by  sec.  14  authorised  borrowing  for 
repairs,  and  to  raise  by  church  rate  from  time  to  time  the  interest  and 
not  less  than  ten  per  cent,  of  the  capital  so  borrowed,  and  by  sec.  40  power 
was  given  to  borrow  for  rebuilding  (see  as  to  this  Act,  Blunt  v.  Harwood, 
1837,  1  Curt.  649  ;  and  see  In  re  Dursley,  1836,  5  Adol.  E.  10).  The  Act 
.5  Geo.  iv.  c.  136,  s.  1,  also  authorised  commissioners  of  public  works  to 
advance  money  on  the  security  of  church  rates  for  the  purpose  of  enlarging, 
rebuilding,  and  repairing  churches,  to  be  repaid  by  annual  or  half-yearly 
instalments  within  twenty  years. 

Eates  made  under  these  statutes  were  in  some  respects  different  from 
church  rates ;  although  by  sec.  2  of  5  Geo.  iv.  c.  136  it  was  enacted  that  the 
rates  were  to  be  levied  by  such  ways  as  church  rates  might  be  levied,  it 
was  held  in  Smallbones  v.  Edney  (1870,  L.  E.  3  P.  C.  444)  that  they  were 
distinct  from  ordinary  church  rates,  and  might  be  levied  on  the  tithe 
owners  who  were  exempt  from  church  rates. 

So  it  was  held  that  moneys  borrowed  might  be  applied  in  the  repair  of 
the  chancel  (BippinY.  Bastin,  1869,  L.  E.  2  Ad.  &  Ec.  386). 

It  appears  that  all  rates  that  could  have  been  made  under  the  Act  5 
Geo.  IV.  c.  136  must  have  ceased,  as  they  were  to  be  repaid  in  twenty  years, 
and  in  B.  v.  Churchwardens  of  All  Saints,  Wigan,  1836, 1  Ad.  &  E.  611,  it  was 
held  that  no  rate  could  be  made  under  it  after  the  twenty  years  limited  in 
the  Act  for  repayment  had  expired,  and  the  Act  was  repealed  by  38  &  39 
Vict.  c.  89,  s.  57.  It  is  conceived,  also,  that  moneys  borrowed  under  the 
Acts  58  Geo.  in.  c.  45  and  59  Geo.  in.  c.  134  have  been  repaid,  and  that  the 
sections  are  practically  obsolete.  So  far  as  regards  money  borrowed  for 
repairs  under  sec.  14  of  59  Geo.  in.  c.  134,  this  is  clearly  the  case,  as  money 
borrowed  for  repairs  was  to  be  repaid  in  ten  years,  and  cp.  B.  v.  Dursley, 
1836,  5  Ad.  &  E.  10,  in  which  it  was  held  that  a  rate  could  not  be  made 
retrospectively  to  raise  the  interest  and  ten  per  cent,  of  capital  that  should 
have  been  raised  in  a  previous  year. 

Local  Acts  have  also  from  time  to  time  authorised  borrowing  money  on 
the  security  of  the  church  rates,  and  in  the  recent  case  of  Rose  v.  Watson, 
[1894]  2  Q.  B.  90,  it  appeared  that  a  debt  was  still  subsisting  for  money 
borrowed  under  a  local  Act,  1  &  2  Geo.  iv.  c.  114,  which  authorised  and 
required  the  churchwardens  of  a  parish  in  Harwich  to  levy  a  rate  not 
exceeding  6s.  in  the  £  on  the  "  full  annual  rent  or  value  "  until  the  money 
borrowed  was  repaid.  The  question  arose  as  to  the  meaning  of  "  full  annual 
rent  or  value."    The  Court  held  it  meant  the  net  and  not  the  gross  value. 

Sec.  5  is  of  more  importance. 

Sir  E.  Phillimore  points  out  (Heel.  Zatv,  ed.  1895,  p.  1449)  that  the  first 
part  of  sec.  5  covers  the  cases  in  which,  by  local  Acts,  tithes  or  customary 
payments  have  been  converted  into  church  rates  or  analogous  rates.  He 
refers,  among  others,  to  the  case  of  Falmouth.  In  that -case,  by  Statute 
of  Car.  n.,  reciting  the  objection  of  the  inhabitants  to  leave  their  houses 
open  to  pirates  while  attending  the  distant  parish  church  of  St.  Gluvias, 
Ealmouth  was  divided  from  St.  Gluvias,  and  a  rate  of  16d.  in  the  £ 
provided  for  the  rector's  salary.  This  came  before  the  Courts  in  1885,  in 
B.  v.  Christopherson,  1885,  16  Q.  B.  D.  7. 

On  the  question  whether  the  rector  was  chargeable  with  poor  rate  in 
respect  of  his  rector's  rate,  it  was  held  that  he  was  not. 

The  latter  part  of  sec.  5  is  more  important,  saving  rates  levied  under 
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statute  in  consideration  of  the  abolition  of  tithes,  or  upon  any  contract  made, 
or  for  good  or  other  valuable  consideration  given. 

See  the  following  cases  cited  in  Prideaux: — Bell  v.  Bassett,  1883,  52 
L.  J.  Q.  B.  22 ;  47  L.  T.  19 ;  and  is!,  v.  Churchwardens  of  St.  Matthew's,  Bethnal 
Green,  1885,  53  L.  T.  634  (affirming  S.  C,  1883,  50  L.  T.  65),  in  which  it 
was  held  that  the  rate  was  for  good  consideration,  and  could  be  enforced ; 
and  Watson  v.  All  Saints,  Poplar,  1882, 46  L.  T.  201,  where  it  was  held  that 
the  rate  was  not  for  good  consideration,  and  could  not  be  enforced  within 
sec.  5,  but  was  within  sec.  2  ;  and  could  not  be  enforced  for  "  ecclesiastical 
purposes,"  but  could  be  enforced  only  as  a  separate  rate  for  non-ecclesiastical 
purposes,  on  the  ground  that  to  come  within  sec.  5  it  was  necessary  not  only 
that  the  rate  should  have  been  made  in  consideration  of  the  abolition  of 
tithe,  but  also  that  such  tithes,  etc.,  had  been  formerly  appropriated  by  law 
to  "  ecclesiastical  purposes,"  as  defined  by  the  Act. 

The  cases  in  which  sec.  5  applies  are  further  narrowed  by  the  recent  case, 
in  1891,  of  B.  v.  Vestry  of  Marylebone,  [1891]  1  Q.  B.  771. 

In  this  case  it  was  decided  that,  in  order  to  come  within  the  words  of 
sec.  5,  "  upon  any  contract  made  for  good  or  valuable  consideration,"  this 
must  be  found  in  or  gathered  from  the  Act  which  authorises  the  levy  of  the 
church  rates.  In  this  case  a  local  Act  had  authorised  the  C.  B.  Com- 
missioners to  build  four  churches,  and  the  vestry  were  authorised  to  make 
an  additional  rate  of  2d.  in  the  £  for  the  purposes  of  the  Act,  and  were 
required  to  maintain  the  churches.  The  Court  of  Appeal  held  that  there 
was  not  any  contract  to  be  found  in  the  Act  on  good'or  valuable  considera- 
tion for  the  rate,  and  it  could  not  be  enforced. 

There  are  probably  few  cases  in  which  payment  of  church  rates  can  be 
enforced ;.  but,  whether  enforceable  or  voluntary,  the  Local  Taxation  Beturns 
Act  of  1860  (23  &  24  Vict.  s.  51)  seems  to  apply,  providing  for  returns  to  a 
Secretary  of  State.  By  sec.  3,  churchwardens  and  others  are  required  to 
make  annual  returns  as  to  church  rates,  and  expenditure  in  respect  thereof. 

Where  church  rates  are  preserved  by  the  Act  as  being  imposed  by  some 
statute,  the  provisions  of  the  statute  imposing  them  must  be  considered,  as 
they  may  obviate  the  difficulties  of  enforcing  the  making  of  the  rates  which 
were  caused  by  the  old  decisions  (Prideaux,  ed.  1895,  p.  281 ;  B.  v.  St. 
Mary's,  Bethnal  Green,  1832,  3  Barn.  &  Adol.  654,  where  it  was  held  the 
churchwardens  alone  might  make  a  rate,  payable  under  58  Geo.  in.  c.  45, 
ss.  60  and  61 ;  B.  v.  St.  Saviours,  Southwark,  1838,  7  Ad.  &  E.  925  ;  B.  v. 
iSt.  Matthew's,  Bethnal  Green,  1883,  50  L.  T.  65,  affirmed  H.  of  L.,  1835,  53 
L.  T.  634 ;  B.  v.  St.  George's,  Southwark,  1892,  67  L.  T.  412)  as  to  rates  at 
common  law.     See  also  Bose  v.  Watson,  [1894]  2  Q.  B.  90. 

In  all  cases  where  a  resolution  is  necessary,  care  must  be  taken  to  see 
that  a  vestry  is  duly  called,  and  that  the  notice  calling  it  should  sufficiently 
state  the  objects  and  be  properly  signed,  and  that  if  a  poll  is  demanded  it  be 
not  refused. 

This  is  discussed  in  Prideaux,  ed.  1895,  p.  126,  and  will  be  considered 
under  the  title  Vestry.  It  is  sufficient  to  mention  here  that  by  58  Geo.  in. 
c.  69,  s.  1,  no  vestry  shall  be  holden  until  notice,  etc.,  of  such  vestry,  the 
place  and  hour,  and  special  purpose,  be  given  three  days  before  by  publica- 
tion in  the  church,  and  by  affixing  the  same  on  the  principal  door.  By 
7  Will.  iv.  and  1  Vict.  c.  45,  s.  2,  proclamation  in  the  church  is  rendered 
unnecessary,  and  it  is  enacted  that  no  notice  is  to  be  affixed  to  the  church 
door  unless  previously  signed  by  a  churchwarden,  rector,  vicar,  or  a  per- 
petual curate,  or  an  overseer. 

In  Blunt  v.  Harwood,  1837,  1  Curt.  649  (see  S.  C,  1838,  8  Ad.  &  E. 
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p.  610),  Sir  H.  J.  Fust  held  that  notice  to  elect  a  churchwarden,^  signed  by 
an  overseer,  was  sufficient ;  but  Mr.  Prideaux  and  his  editor  considered  this 
doubtful  (ed.  1895,  see  p.  192). 


Rates,  Taxes,  and  Assessments.— See  Beak  and  Pay; 
Outgoings  ;  Eating. 


Rate  Tithes  is  when  sheep  or  other  cattle  are  kept  in  a  parish 
for  less  than  a  year,  the  owner  must  pay  tithe  for  them  pro  rata  according 
.to  the  custom  of  the  place. 


Ratification. — See  Contract;  Infants;  Partnership. 


Ratification  (in  International  Law).— See  Treaties. 


Rating. 


Introduction  . 


TABLE  OF  CONTENTS. 


54 

56 
56 

57 


3.  Making  the  Rate,  including  Al- 
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Duties  of  Overseers 

1.  Estimate  of  Funds  required 

2.  Assessment  of  the  Different  Occu- 
pations in  the  Parish     .         . 

Introduction. — The  law  and  practice  of  rating  constitutes  a  system 
of  obtaining  money  for  the  relief  of  the  poor  or  other  local  purposes 
which  has  grown  up  from  the  passing  of  the  Act  of  1603  (43  Eliz.  c.  2). 
From  very  early  times  there  seems  to  have  existed  an  idea  that  every 
born  Englishman  was  entitled  to  look  to  his  parish  for  the  means  of  exist- 
ence when  he  was  unable  to  provide  it  for  himself.  If  worn  out  he  was 
entitled  to  be  supported,  and  if  capable  of  work  he  was  entitled  to  have 
work  given  to  him.  This  relation  between  a  pauper  and  his  parish  may 
have  had  its  origin  in  the  feudal  doctrine  that  the  serf  belonged  to  the  soil, 
and  therefore  it  was  the  land  that  had  to  supply  him  in  his  want.  How- 
ever this  may  be,  in  order  to  understand  the  law  of  rating  it  is  necessary  to 
appreciate  this  right  every  parishioner  has  to  parochial  relief. 

In  the  early  times  the  efforts  of  the  Legislature  seem  to  have  been 
directed  towards  forcing  the  sturdy  vagrant  back  to  his  parish,  and  down 
to  quite  modern  times  the  object  of  the  overseers  used  to  be  to  get  a 
pauper  back  to  his  parish  as  soon  as  possible.  It  was,  however,  found  that 
it  was  no  use  sending  paupers  back  to  their  parish  unless  there  was 
some  means  of  providing  for  them  when  they  arrived.  And  various 
attempts  were  made  to  get  together,  by  way  of  charity,  funds ;  but  the 
difficulty  seems  to  have  arisen  that  where  some  would  give,  others 
would  not.  The  Legislature  then  called  upon  the  Church  to  interfere; 
those  who  held  back  were  to  be  exhorted  by  the  bishops,  and  if  they 
still  refused,  to  be  put  in  prison.  Finally  there  was  an  Act  passed  in 
the  39  Eliz.  c.  3,  which  gave  power  to  tax  the  inhabitants  and  occupiers 
of  the  parish.  Questions  having  arisen  as  to  who  were  inhabitants,  and 
of  what  property  persons  were  to  be  occupiers  to  be  rated,  the  Act  of 
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43  Eliz.  c.  2  was  passed  as  a  temporary  measure.  It,  however,  proved  such 
a  good  working  statute  that  with  a  few  slight  modifications  it  has  come 
down  unaltered  to  us ;  and  though  there  have  been,  and  probably  will  be, 
many  theories  and  suggestions  for  improving  upon  or  substituting  some 
other  method  than  that  of  this  Act,  up  to  the  present  they  have  all  been 
found  unworkable,  and  this  Act  still  remains  law. 

The  principal  provisions  of  the  Act  of  Elizabeth  are,  that  certain 
persons,  who  were  constituted  overseers  of  the  poor,  had  to  take  order  for 
setting  to  work  children  of  persons  unable  to  keep  and  maintain  them,  and 
all  persons  "  married  or  unmarried  having  no  means  to  maintain  them,  and 
use  no  ordinary  and  daily  trade  of  life  to  get  their  living  by."  And 
for  this  purpose  they  were  "also  to  receive,  weekly  or  otherwise,  by 
taxation  of  every  inhabitant,  parson,  vicar,  and  others,  and  of  every  occupier 
of  lands,  houses,  either  unpropriate,  propriation  of  tithes,  coal  mines,  or 
saleable  undervjoods  in  the  said  parish,  in  such  competent  sum  or  sums 
of  money  as  they  shall  think  it  convenient,  stock  of  flax,  hemp,  wool, 
thread,  iron,  and  other  necessary  ware  and  stuff  to  set  the  poor  on  work." 
The  overseers  were  also  empowered  to  raise  "  competent  sums  of  money  for 
and  towards  the  necessary  relief  of  the  lame,  impotent,  old,  blind,  and  such 
other  among  them,  being  poor  and  not  able  to  work,  and  also  for  the 
putting  out  of  such  children  to  be  apprentices,  to  be  gathered  out  of  the  same 
parish,  according  to  the  ability  of  the  same  parish.  The  idea  of  finding  work 
for  the  able-bodied  pauper  no  doubt  was  the  origin  of  the  workhouse, 
a  name  of  a  place  which  in  modern  times  was  associated  rather  with 
the  ideas  of  want  and  poverty,  than  a  manufactory  where  the  convenient 
stores  of  flax,  hemp,  etc.,  might  be  used  up.  Our  ancestors  in  the  time  of 
Elizabeth  had  not  studied  political  economy  sufficiently  to  realise  the 
injustice  of  taxing  the  struggling  citizen  to  find  money  to  foster  the 
industry  of  those  who  were  his  rivals ;  and  the  objections  which  we  now 
have  to  foreign  prison-made  goods  and  other  protected  industries  must 
have  led  the  ratepayers  to  object  to  finding  money  to  enable  others  to  take 
away  the  means  of  livelihood  from  himself  and  family.  With  regard  to 
those  who  were  not  able  to  work,  either  from  youth  or  old  age,  it  is  to 
be  noticed  that  the  money  to  be  raised  for  them  was  to  be  raised  according 
to  the  ability  of  the  parish.  It  appears  that  this  word  "  ability "  had  a 
well-known  meaning,  i.e.  that  people  were  to  contribute  according  to  their 
means.  But  if  there  was  any  distinction  meant  to  be  made  between 
the  taxation  of  the  inhabitant  and  occupier  for  the  able-bodied  poor, 
and  the  raising  money  according  to  the  ability  of  the  parish  for  the 
incapable  poor,  it  was  soon  lost  sight  of.  And  we  shall  see  that  very  early 
the  Courts  laid  it  down,  as  an  essential  to  the  validity  of  a  rate,  that  it 
should  be  equal.  The  Act  further  provided,  amongst  other  things,  a  power 
of  distress,  and  an  appeal  to  the  Quarter  Sessions,  whose  decisions  were  to 
be  final. 

Certain  modifications  have  been  made  in  the  Act  of  Elizabeth  by 
statute,  the  principal  of  which  are — 

Personal  property  is  exempted  from  rating  by  the  3  &  4  Vict.  c.  89, 
originally  a  yearly  statute,  but  made  perpetual  in  1874  by  37  &  38  Vict. 
c.  96. 

By  the  Eating  Act,  1874  (37  &  38  Vict.  c.  74),  the  Act  of  Elizabeth  has 
been  extended  to  land  used  for  plantations  and  non-saleable  underwoods 
subject  to  rights  of  common ;  to  sporting  rights ;  to  mines  other  than  coal 
mines. 

By  52  &  53  Vict.  c.  27,  advertising  stations  are  made  rateable. 
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■  The  Crown  not  being  mentioned  in  the  Act  of  Elizabeth,  Crown  property 
has  been  held  not  rateable.  It  is  the  habit  of  the  Crown,  however,  in 
certain  cases  to  contribute  to  the  local  rates  in  parishes  where  they  occupy 
property. 

County  property  used  for  public  purposes — Courts,  judges'  lodgings — have 
been  held,  as  being  ejusdem  generis  with  Crown  property,  not  rateable.  In 
this  case  no  contribution  comes  from  the  county. 

.  Duties  of  Oveeseees. — These  are  the  principal  provisions  of  the  Act 
of  Elizabeth  as  amended.  It  is  to  be  noticed  that  there  are  several  duties 
imposed  on  the  overseers  in  the  Act  of  Elizabeth. 

They  are  to  estimate  the  sums  required,  they  are  to  tax  the  ratepayers 
according  to  their  ability,  and  they  therefore  have  to  know  the  value  of  each 
person's  property ;  and  they  are  to  make  a  rate  accordingly ;  and  they  are  to 
collect  the  rate  when  made,  and  to  enforce  payment,  if  necessary,  by  distress ; 
and  they  have  a  right  to  defend  their  acts  before  the  Quarter  Sessions  if 
appealed  against.  These  duties  may  therefore  be  considered  under  the 
different  heads — 

1.  Estimating  amount  required. 

2.  Assessing  or  valuing  the  different  occupations. 

3.  Making  the  rate,  including  allowance  and  publication. 

4.  Enforcing  the  rate  by  distress. 

5.  Appeal. 

Appointment  of  Overseers. — The  overseers,  by  the  Act  of  Elizabeth,  who 
are  to  be  nominated  by  the  justices  in  Easter  week,  are  joined  with  the 
churchwardens  in  providing  for  the  relief  of  the  poor.  This  has  been  altered 
by  the  Local  Government  Act,  1894.  The  overseers  are  now  to  be  appointed 
by  the  Parish  Council ;  the  churchwardens  are  no  longer  to  act  as  overseers, 
but  additional  ones  may  be  appointed. 

Assistant  Overseers. — The  Parish  Council  are  also  to  appoint  and  revoke 
the  appointment,  if  necessary,  of  the  assistant  overseer  hereinafter  referred 
to. 

1.  Estimate  of  Funds  required. — The  duties  imposed  by  the  Statute  of 
Elizabeth  have  been  considerably  modified  by  subsequent  legislation.  By 
the  Act  of  Elizabeth,  as  stated,  it  was  the  duty  of  the  overseers  to  estimate 
the  sums  "  competent "  for  the  relief  of  the  poor ;  but  now  this  duty  is 
performed  by  the  guardians  of  the  poor,  who  make  out  an  estimate  of  the 
amount  required  for  relief  of  the  poor,  which  they  call  upon  the  overseers 
to  collect.  But  the  improvements  or  wants  of  modern  times  have  rendered 
it  necessary  to  raise  money  for  a  great  number  of  other  local  purposes 
besides  the  relief  of  the  poor,  and  these  are  for  the  most  part  carried  out  by 
local  authorities,  who  are  either  entitled  to  make  their  own  rate,  upon  the 
same  basis  as  the  poor-rate,  or  to  call  upon  the  overseers  to  make  a  rate  for 
that  purpose ;  as  they  have  the  machinery  for  making  and  collecting  the  rates, 
it  is  evident  that  by  including  as  many  of  the  local  requirements  as  possible 
under  one  rate,  a  good  deal  of  expense  may  be  saved.  It  is  impossible  to 
enumerate  all  the  different  local  purposes  for  which  money  has  to  be 
collected,  but  these  are  some  of  the  principal  ones  in  London :  Poor-rate, 
London  County  Council  rate,  equalisation  charges,  police  rate,  commissioners 
of  baths  and  wash-houses,  commissioners  of  public  libraries,  Burial  Acts 
expenses,  expenses  of  vestry.  All  these  are  collected  by  the  poor-rate.  In 
addition  there  are :  Lighting  rate,  general  rate  (for  cleaning  streets,  etc.), 
sewers  rate,  and  the  School  Board  rate. 

The  overseers  having  ascertained  the  amount  they  have  to  collect,  have 
to  arrive  at  the  amount  in  the  pound  for  which  the  rate  must  be  made.     In 
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order,  however,  to  do  this  with  equality,  so  that  the  burden  may  be  fairly 
spread  over  the  parish,  they  must  know  not  only  the  whole  rateable  value 
of  the  parish,  but  the  rateable  value  of  the  property  occupied  by  each  rate- 
payer. 

2.  Assessment  of  the  Different  Occupations  in  the  Parish. — The  Act  of 
Elizabeth,  as  stated,  gives  the  overseers  power  to  tax  certain  persons  in  the 
parish,  and  in  order  to  properly  fulfil  this  duty  they  must  know  what 
persons  and  what  property  are  liable  to  be  so  taxed,  and  upon  what  basis. 

Person  and  Property  Liable  to  be  Taxed. — The  Act  of  Elizabeth  mentions 
two  classes — 

(1)  The  inhabitants,  vicar,  parson,  and  others. 

(2)  The  occupiers  of  certain  descriptions  of  property. 

The  Sating  of  the  Inhabitants. — This  meant,  with  the  exception  of  the 
vicar  and  parson,  who,  for  some  unknown  reason,  has  been  transferred  to  the 
elass  of  occupiers,  that  the  inhabitants  were  to  be  rated  for  their  ability, 
that  is,  according  to  their  means,  having  regard  to  their  family,  etc.  The 
rating  of  the  occupiers  meant,  at  a  very  early  period,  that  they  were  to  be  rated 
in  the  value  of  their  occupation,  irrespective  of  any  question  of  means.  The 
first  class,  therefore,  were  rated  not  as  occupiers,  but  as  owners  of  personal 
property.  This  form  of  taxation  was,  however,  found  difficult  to  adjust,  and 
inquisitorial,  and  soon  grew  into  disuse,  and  it  became  the  universal  custom, 
a  custom  which  in  time  the  Courts  respected,  not  to  rate  personal  property ; 
and  now  by  statute  it  is  made  exempt,  and,  as  we  shall  see,  other  property  is 
also  exempted. 

Exemption  of  the  Grown. — The  Statute  of  Elizabeth  does  not  mention  the 
Crown,  therefore  the  Crown  has  been  held  to  be  exempt.  This  has  led  to  a 
great  deal  of  injustice.  The  money  required  to  be  raised  for  the  relief  of  the 
poor,  School  Board,  lighting,  and  watching  must  be  found — someone  has  to 
pay  it.  It  follows,  therefore,  that  when  there  is  any  exemption,  so  that 
one  person  escapes  paying  his  share,  the  other  ratepayers  have  to  make  it 
good.  So  that  where  the  Legislature  exempts  any  description  of  property 
from  contributing  to  the  local  requirements,  it  is  simply  increasing  the 
taxation  of  the  other  ratepayers.  This  is  particularly  felt  where  the 
Government  create  large  workshops,  dockyards,  etc.,  and  collect  a  large 
working  population,  some  of  whom  must  necessarily  come  on  the  poor-rates, 
the  result  being  that,  if  the  Government  did  not  voluntarily  subscribe,  the 
neighbouring  ratepayers  would  have  to  pay  the  amount  it  ought  to  con- 
tribute not  only  for  the  poor,  but  for  lighting,  watching,  School  Board,  and 
others.  On  the  other  hand,  it  is  unjust,  where  the  Government  fortify  a 
hill  or  a  barren  rock,  that  they  should  pay  rates  upon  the  outlay  that  has 
only  been  expended  as  a  provision  and  protection  in  the  time  of  war.  The 
Government  have  always  refused  to  be  put  on  the  basis  of  ordinary  rate- 
payers, but  contribute  as  they  think  just.  The  private  property  of  the 
sovereign  is  also  exempt.  The  same  objection  is  to  be  taken  to  this  exemp- 
tion. It  may  be  consistent  with  the  dignity  of  the  Crown  that  it  should  not 
be  treated  as  an  ordinary  ratepayer,  but  it  is  a  hardship  on  the  neighbour- 
hood in  which  the  Palace  or  Park  is  situate  that  it  should  have  to  pay  the 
rates  which  the  Crown  does  not. 

County  Property. — This  in  many  cases  has  also  been  held  exempt,  such 
as  county  courts,  judges'  lodgings,  etc.  The  same  objection  arises,  Why 
should  ratepayers  in  a  particular  parish  have  their  burdens  increased  because 
the  county  justices  erect  an  assize  or  county  court  there  ? 

There  are  other  descriptions  of  property  exempted  wholly  or  partly 
from  taxation,  to  most  of  which  the  same  objection  arises :  that  the  Legis- 
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lature,  in  granting  these  exemptions,  have  been  generous  at  other  people's 
expense,  because  the  neighbourhood  has  to  make  up  the  loss  arising  from 
the  exempted  property  not  contributing  to  the  local  burdens.  These  may 
be  stated  shortly  as  follows :  Churches  and  chapels,  certain  literary  societies, 
lighthouses,  volunteer  storehouses,  Sunday  and  ragged  schools,  sewers,  many 
canals,  turnpike  tolls,  etc. 

Persons  Liable  to  be  Rated. — The  persons  liable  to  be  rated  must  be  persons 
who  are  in  occupation  of  visible  property  which  either  produces  or  is  capable 
of  producing  an  income  over  and  above  the  outgoings,  or  is  otherwise  of 
benefit  and  value.  Examples  of  the  first  are  property  occupied  for  com- 
mercial purposes,  as  railways,  gas  and  water  companies,  etc. ;  'of  the  second, 
are  private  houses  which  are  of  value  to  the  occupier,  though  they  do  not 
produce  a  pecuniary  profit.  Many  corporate  properties,  as  sewage  farms, 
etc.,  have  been  held  to  belong  to  this  class. 

Who  are  Occupiers. — The  occupier  is  the  person  who  is  in  present  enjoy- 
ment of  the  property.  We  have  seen  that  the  Crown  is  exempt.  Formerly 
public  trustees  were  also  held  exempt ;  but  if  their  property  produces  an 
income  over  and  above  the  expenses,  they  are  now  rateable,  even  if  the 
surplus  income  goes  towards  paying  the  interest  and  principal  of  borrowed 
money. 

Servants  who  occupy  for  their  masters  are  not  rateable.  Of  course  if  they 
occupy  property  on  their  own  account,  they  are. 

Lodgers  are  not  rateable.  Difficult  questions  arise  as  to  when  they  are  to 
be  treated  as  lodgers  and  when  as  occupiers.  The  test  seems  to  be  whether 
the  landlord  has  parted  with  the  control  of  the  outer  door.  If  he  lives  on  the 
premises  in  general,  those  living  in  his  rooms  are  considered  lodgers ;  if  he 
has  left  the  premises,  then,  as  they  all  have  equal  rights,  they  are  considered 
occupiers.  For  rating  purposes  the  distinction  is  not  so  very  material,  as  in 
this  class  of  property  the  landlords  generally  compound  for  the  rates. 

Licencees  are  not  rateable ;  that  is,  where  a  person  has  only  a  particular 
right  given  to  him,  it  is  often  presumed  that  the  general  right  of  occupation 
remains  in  the  grantor  of  the  special  right.  This  is  so  in  the  case  of  ease- 
ments :  a  man  who  is  permitted  to  use  a  right  of  way,  etc.,  is  not  an  occupier. 
If,  however,  the  whole  occupation  is  in  fact  granted,  although  it  is  called  a 
licence,  the  grantee  will  be  treated  as  an  occupier,  as  in  one  case  where  the 
Crown  built  gasworks  at  Aldershot,  to  avoid  the  tenant  paying  rates,  he 
had  possession  given  of  the  premises  with  a  licence  to  make  gas,  but  it 
was  held  that  he  was  an  occupier  and  must  be  rated,  and  not  a  mere  licencee 
of  the  Crown.  Difficult  questions  sometimes  arise,  as  where  a  railway 
company  works  with  a  dock  company,  and  there  are  sidings  made,  perhaps 
by  the  dock,  perhaps  by  the  railway  company,  on  the  dock  company's  ground, 
over  which  the  railway  company  run  goods  trains.  It  is  sometimes  difficult 
to  determine  who  is  the  occupier — an  important  question,  sometimes,  if  the 
dock  does  not  pay  expenses,  and  so  would  not  be  rateable. 

Valuation  of  Property. — Having  ascertained  the  persons  to  be  rated,  the 
next  question  is  to  determine  the  value  of  their  property.  This  is  not  a  legal 
question,  but  one  for  valuers  and  surveyors  to  ascertain,  bringing  their  general 
knowledge  to  bear  upon  the  facts  of  the  case.  But  the  Courts  of  law  have 
laid  down  certain  general  principles  that  should  guide  and  assist  the 
valuers  in  dealing  with  those, questions  of  value.  Though  the  Courts  have 
always  recognised  that  they  are  questions  of  fact,  and  have  nearly  always; 
declined  to  deal  with  actual  figures  in  questions  of  amount. 

General  Principles. — The  following  are  the  most  important  principles 
which  should  guide  the  valuers : — 
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Taxation  of  the  Occupier. — The  Statute  of  Elizabeth,  with  regard  to  the 
taxation  of  the  occupiers  of  a  parish,  practically  remains  unaltered  to  the 
present  day.  Various  attempts  have  been  made  to  modify  and  alter  the 
system  which  has  grown  up ;  but  after  a  while  the  Legislature  has  dropped 
the  attempt  as  useless,  and  the  reason  is  not  far  to  seek.  The  present  system 
is  the  way  the  local  tax-maker,  being  himself  one  of  the  local  taxpayers,  has 
adjusted  the  burden  to  his  own  shoulders.  For  nearly  three  centuries  there 
have  been  the  struggles  between  those  who  have  to  collect  and  those  who 
have  to  pay;  and  the  experience  of  many  years,  and  the  outcome  of  many 
local  discussions,  have  taught  all  parties  how  the  difficulty  of  providing  locally 
funds  for  local  purposes  may  be  best  met,  and  it  is  in  vain  for  the  Legislature 
to  interfere.  And  the  result  of  all  this  experience  was  that  each  occupier 
should  be  assessed  at  what  his  occupation  would  let  to  a  yearly  tenant ;  that 
is,  reducing  all  the  different  holdings,  freeholds,  long  leaseholds,  etc.,  to  the 
common  basis  of  a  yearly  tenancy;  and  as  it  was  found  that  part  of  the  rent  of  a 
house  was  required  for  repairs,  in  early  times  a  distinction  was  made  between 
the  rate  on  lands  and  that  on  houses,  that  in  later  times  an  amount  was 
taken  off  for  repairs  in  the  case  of  houses.  This  grew  up  to  be  the  universal 
practice,  and  was  approved  of  by  the  Courts,  and  finally  was  embodied  by 
the  Legislature  in  the  4  &  5  Will.  iv.  c.  96,  which  enacts  that — 

Whereas  it  is  desirable  to  establish  one  uniform  mode  of  rating  for  the  relief  of  the 
poor  throughout  England  and  Wales,  and  to  lessen  the  cost  of  appeal  against  an  unfair 
rate,  be  it  enacted  that  from  and  after  such  period,  not  being  earlier  than  the  21st  day 
of  March  next  after  the  passing  of  this  Act,  as  the  Poor  Law  Commissioners  shall  by  any 
order  under  their  seal  of  office  direct,  no  rate  for  the  relief  of  the  poor  in  England 
and  Wales  shall  be  allowed  by  any  justices,  or  be  of  any  force,  which  shall  not  be  made 
upon  an  estimate  of  the  net  annual  value  of  the  several  hereditaments  rated  thereunto, 
that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenant's  rates,  and  taxes,  and  tithe  commutation  rent-charge, 
if  any,  and  deducting  therefrom  the  probable  average  annual  cost  of  the  repairs,  insur- 
ance, and  other  expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command  such 
rent. 

Rateable  Value. — Since  the  passing  of  the  above  statute  the  assessment  of 
property  must  be  the  supposed  yearly  rental,  less  the  repairs,  etc.  In 
ascertaining  this,  the  following  principles  have  been  laid  down : — 

Valuation  of  Property. — The  object  of  making  an  assessment  for  the 
poor  and  other  rates  is  to  get  a  basis  for  distributing  the  local  burden  to 
cover,  as  it  were,  a  rateable  area,  and  it  has  been  pointed  out  that  the 
problem  is  to  find  the  rent  the  property  would  produce.  How  this  is  to  be 
done  is  a  question  for  expert  surveyors,  who  have  studied  the  problems 
that  arise  in  dealing  with  the  value  of  properties,  and  is  not  a  legal  ques- 
tion, and  therefore  does  not  properly  lie  within  the  scope  of  this  article — 
in  fact,  the  Courts  have  always  refused  to  deal  with  figures,  and  generally 
refused  to  lay  down  principles  which  might  fetter  those  who  have  to  deal 
with  the  question  as  one  of  fact.  But  still  there  are  certain  principles 
underlying  the  assessment  of  property  for  the  poor  which  have  been 
adopted  by  the  judges  which  may  be  here  referred  to. 

The  three  most  important  principles  that  are  to  be  followed  in  assessing 
property  for  the  poor-rate  are — 

(1)  That  the  parochial  system  must  be  followed :  that  the  property  must 
be  valued  in  the  parish  in  which  it  exists. 

(2)  That  property  must  be  valued  as  it  exists. 

(3)  That  it  is  not  to  be  valued  for  the  particular  year,  but  one  year  with 
another. 

1.  The  Parochial  System. — In  the  ordinary  cases  of  property,  such  as 
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farms,  agricultural  lands,  houses,  etc.,  there  is  no  difficulty  in  valuing  the 
property  where  it  exists.  But  modern  civilisation  has  produced  forms 
of  valuable  property  which  it  is  not  always  so  easy  to  locate.  For  example, 
formerly  tolls  were  rateable  per  se,  and  the  Courts  held  that  they  were  not, 
in  the  case  of  canals,  rateable  along  the  length  of  the  canal,  by  what  is  called 
a  mileage  division,  but  were  rateable  where  due — that  is,  the  termination  of 
the  voyage  (B.  v.  Aire  &  Colder  Navigation,  1788,  2  T.  E,  660 ;  1  E,  E.  579). 
And  consequently  there  was  inserted  in  many  of  the  canal  private  Acts 
a  provision  that  these  tolls  were  to  be  rated,  like  other  personal  property, 
according  to  a  mileage  division  in  each  parish,  the  result  of  which  clause, 
curiously  enough,  has  been  in  many  cases  to  exempt  canal  tolls  from  rating 
altogether. 

The  practice,  therefore,  now  is  to  ascertain  the  receipts  in  the  particular 
parish,  if  possible,  in  the  case  of  those  descriptions  of  property  which  are 
rated  upon,  their  receipts,  less  expenses  and  other  deductions,  such  as 
railways,  canals,  where  they  are  rateable  for  tolls.  Tramways,  dock,  and 
harbour  dues,  where  rateable,  must  also  be  fixed  for  the  particular  parish. 
The  rule  being  where  payments  are  specifically  made  for  the  use  of  the 
property  in  a  particular  parish,  the  receipt  must  be  allocated  to  that  parish 
(see  Hull  Bocks  Go.  v.  Sculcoaies  Union,  [1894]  2  Q.  B.  69 ;  63  L.  J.  M. 
C.  279).  In  the  case  of  bridges  connecting  two  parishes,  the  receipts  must 
be  ascertained  according  to  the  length  of  the  bridge  in  each  parish  (1839, 
0  Ad.  &  E.  828 ;  8  L.  J.  M.  C.  29).  Similar  rules  have  been  applied  in  the 
case  of  telegraphs  and  telephones.  Only,  in  these  cases  this  difficulty 
arises — that  it  is  impossible,  in  the  case  of  a  telegraph  or  telephone,  to  find 
where  each  individual  sends  his  message ;  he  pays  a  rent  for  a  telephone  or 
the  cost  of  his  telegram,  but  it  is  impossible  to  find  out  where  the  message 
went,  so  as  to  divide  the  rent  or  charge  over  any  particular  wire  or  system 
of  wires. 

In  the  case  of  gas  and  water  companies,  the  same  sort  of  difficulty 
arises  of  ascertaining  the  receipts  in  the  parish.  The  consumer  pays  for 
his  water  or  gas,  and  that  is  all  he  is  concerned  with.  He  neither  knows 
nor  cares  what  particular  gas  or  water  mains  have  been  used.  The  Courts 
have  therefore  laid  down,  in  the  case  of  The  Mile-End  Old  Town,  [1847] 
10  Q.  B.  208 ;  16  L.  J.  M.  C.  184,  followed  by  the  case  of  B.  v.  West  Middlesex, 
1859, 1 E.  &  E.  716,  certain  rules  for  finding  the  value  of  the  mains  and  works 
for  the  parishes  in  which  they  are  situated,  and  then  distributing  the  balance 
of  the  rateable  value  according  to  receipts.  These  rules  are  laid  down  at 
great  length  in  the  judgments,  but,  dealing  as  they  do  with  questions  of 
fact  and  not  of  law,  they  have  not  been  always  followed. 

2.  Property  must  be  Valued  as  it  Exists.- — The  idea  underlying  the  law 
and  practice  of  rating  is  that  the  subscription  to  the  relief  of  the  poor  should 
be  according  to  the  ability  of  each  ratepayer,  and  that  ability  is  measured 
by  the  value  of  the  property  he  occupies.  It  is  therefore  the  entered  and 
not  the  possible  value.  It  is  like  the  income  tax  which  is  paid  on  a  person's 
income :  if  he  chooses  to  work  hard  and  make  a  large  income,  he  pays  upon 
it ;  but  if  he  neglects  or  refuses  to  do  so,  he  is  not  taxed  upon  the  income  he 
might  have  made.  It  is  so  with  the  rateable  property  in  a  parish.  An 
owner  may  possess  valuable  minerals  under  ground,  or  good  building  stone, 
rich  earth,  gravel,  etc.,  or  have  land  at  present  lying  idle  but  ready  to  be  let 
for  building.  He  is  not  rateable  for  these  until  he  begins  to  work  the  mine 
or  quarry,  or  make  holes,  dig  gravel,  or  let  the  land  for  building,  or  otherwise 
develop  it  and  make  it  profitable.  See  A.-G.  v.  Sefton,  1863,  32  L.  J.  Ex, 
230.     This  is  not  a  rating  case,  but  it  draws  very  clearly  the  distinction 


EATING  61 

between  the  present  and  prospective  value;  see  also  the  judgment  of 
Cockburn,  L.C.J.,  in  B.  v.  Fletton,  1861,  30  L.  J.  M.  C.  p.  94. 

Bent — how  far  Conclusive. — This  rule  is  the  same  whether  the  property 
is  increased  or  diminished  in  value  by  altered  circumstances.  It  is  for  this 
reason  that  the  rent  is  by  no  means  an  absolute  criterion  of  the  rateable 
value.  Where  the  rent  is  the  present  market  value  of  the  property,  it  is 
conclusive,  because  the  rateable  value  is  the  rent  the  tenant  would 
reasonably  be  expected  to  pay.  But  a  tenant  may  have  improved  his 
property,  as  was  the  case  in  B.  v.  Mast,  1795,  6  T.  E.  154,  or  the  property 
may  have  improved  of  itself  since  the  property  was  let  on  lease,  as  is  often 
the  fact:  in  such  cases  the  overseers  must  rate  the  property  on  its  so 
increased  value  if  they  are  satisfied  it  is  so  (R.  v.  Skingle,  1798,  7  T  E.  549). 
On  the  other  hand,  if  a  person  has  taken  a  lease  of  a  property,  and  he  finds 
he  has  agreed  to  pay  too  much,  as  was  the  case  of  a  refreshment  contractor, 
the  fact  that  this  was  so  was  allowed  to  be  proved  to  show  that  the  rent  was  not 
the  rateable  value  (Clark  v.  Fisherton  Angar,  1880, 6  Q.  B.  D.  139  S.  C. ;  Clarke 
v.  Alderbury,  50  L.  J.  M.  C.  1) ;  and  when  a  lessee  had  agreed  to  pay  rent  for 
a  certain  period  for  a  mine  which  was  worked  out  before  the  lease  came  to  an 
end,  though  the  lessee  was  still  liable  for  the  rent,  he  was  held  not  liable  to  be 
rated  (R.  v.  Bedworth,  1807,  8  East,  387):  so  when  a  cotton  mill  was  closed 
during  the  American  war,  but  the  machinery  and  other  property  were  kept 
on  the  premises  (Staley  v.  Castleton,  1864,  5  B.  &  S.  505 ;  33  L.  J.  M..  C 
178). 

Houses  and  Land  when  Occupied. — But  though  property  must  be  rated 
as  it  exists,  if  it  is  occupied,  when  there  is  such  occupation  the  Courts  will 
not,  as  a  rule,  inquire  into  the  amount  of  benefit  a  particular  occupier  may 
enjoy.  Thus  if  a  house  is  absolutely  closed  and  there  is  no  one  occupying 
it,  and  therefore  no  one  rateable,  the  better  opinion  is,  although  there 
have  been  some  doubts  thrown  upon  this  view,  that  the  presence  of  a  mere 
caretaker  does  not  make  the  owner  rateable  for  the  house.  Yet  if  he. 
furnishes  it  and  keeps  it  ready  for  occupation,  or  occupies  for  a  short  time,  or 
only  a  few  rooms  in  it,  he  is  rateable  for  the  full  value  of  the  property 
(see  R.  v.  St.  Mary  the  Less,  1791,  4  T.  E.  477,  and  B.  v.  Aberystwith,  1808r 
10  East,  354).  But  if  the  owner  so  structurally  alters  the  house  that  it 
becomes  two  or  more  tenements,  then  he  can  divide  the  rateable  value  of  the 
whole.  Eor  the  separate  sets  of  chamber-tenements  become,  in  fact, 
separate  houses,  and  being  rated  separately,  the  owner  will  only  be  liable  to 
be  rated  for  those  actually  occupied  (see  B.  v.  St.  Georges  Union,  1871, 
L.  E.  7  Q.  B.  90 ;  41  L.  J.  M.  O.  30) ;  and  the  Courts  have  gone  so  far,  in  the 
case  of  houses  separately  let  and  occupied,  as  to  declare  the  occupation  to 
be  separate  tenements,  although  these  are  not  structurally  severed  (see 
West  Ram  v.  Fourth  City  Mutual  Building  Society,  [1892]  1  Q.  B.  654; 
61  L.  J.  M.  C.  128).  But  in  order  to  come  within  these  decisions  the 
landlord  must  not  reside  on  the  premises,  nor  have  the  control  of  the  outer 
door.  If  so,  there  is  no  separate  rateability,  the  persons  being  lodgers  or 
licencees  of  the  owner.  Thus  a  refreshment  contractor  in  the  Exhibition 
of  1862,  the  lessee  of  a  bookstall  in  a  railway  station,  of  a  private  line,  etc.r 
have  been  held  not  rateable  (see  B.  v.  Morrish,  1863,  32  L.  J.  M.  C.  245 ; 
Smith  v.  Lambeth,  1882,  9  Q.  B.  D.  585,  and  1882,  10  Q.  B.  D.  327,  on 
appeal;  and  Paris  and  New  York  Telegraph  Co.  v.  Penzance  Union,  1884, 
12  Q.  B.  D.  552 ;  53  L.  J.  M.  C.  189). 

A  Flooded  Mine.— -The  case  of  the  Tyne  Coal  Co.  v.  Wallsend,  1877,  46 
L.  J.  M.  C.  185,  decided  that  a  mine  was  not  rateable  which  was  flooded,  and 
not  liable  though  it  was  occupied  by  the  owners  only  for  the  purpose  of  trying 
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to  pump  it  out.  And  incidentally  Grove,  J.,  pointed  out  that  property 
occupied  by  a  contractor  who  took  property  for  draining  a  mine,  building 
a  house,  was  not  rateable  for  the  land  upon  which  he  was  working.  This 
rule  of  law  must  not  be  carried  too  far ;  whilst  it  may  be  that  a  contractor 
who  only  entered  upon  land  for  the  purpose  of  building  a  house,  making  a 
railway,  digging  a  dock,  etc.,  is  not  to  be  rated  as  the  beneficial  occupier  of 
this  land,  yet  if  he  leased  other  land  for  the  purpose  of  stables,  and  places 
where  his  carts  and  other  property  could  be  stored,  or  his  shops  be  erected, 
there  seems  no  reason  why  he  should  not  be  rated  for  such  extra  land,  and 
it  seems  a  little  difficult  therefore  to  understand  why,  if  he  uses  part  of  the 
land,  upon  which  he  is  about  to  work  temporarily,  for  his  men  and  materials 
instead  of  leasing  other  land,  he  should  not  be  rated  accordingly. 

Land  for  Railways  taken  under  the  Lands  Clauses  Act. — It  has  been  so 
far  recognised  by  the  Legislature  that  property  during  construction  is  not 
beneficially  occupied,  that  the  undertakers  so  taking  land  are  required  to 
make  good  any  deficiency  in  the  land  tax  or  poor-rate  that  may  arise 
during  construction,  and  there  is  of  recent  years  generally  a  provision 
inserted  in  private  Acts  of  Parliament  extending  this  provision  to  making 
good  any  deficiency  in  other  parochial  rates. 

3.  Property  must  he  Rated  on  the  Rent  it  would  reasonably  expect  to  Let 
at  in  an  Ordinary  Tear. — Eent  is  a  prospective  arrangement  which  the  tenant 
agrees  to  pay  before  he  takes  the  property,  and  he  is  supposed  to  consider 
what  he  can  afford  to  pay  one  year  with  another ;  and  therefore  if  he  and 
the  landlord  base  their  calculations,  say,  on  the  figures  and  earnings  of  the 
year  before  the  occupation  commences,  that  year  must  not  be  an  exceptional 
one,  for  if  so,  it  might  work  unfairly  for  the  landlord  or  tenant.  Many 
causes  might  arise  which  would  increase  or  diminish  the  profits  in  a 
particular  year,  and  therefore  the  rule  is  that  property  is  to  be  valued  as  it 
would  exist  in  ordinary  years.  In  one  case  the  receipts  of  a  Methodist 
chapel,  then  rateable,  had  been  expended  in  various  ways,  but  it  was  said 
this  was  not  sufficient  (R.  v.  Agar,  1811, 14  East,  256),  And  in  R.  v.  Chaplin, 
1831, 1  Barn.  &  Adol.  926,  an  attempt  was  made  unsuccessfully  to  go  behind 
the  rent  actually  paid,  and  show  that  it  was  too  small,  having  regard  to  the 
receipts  of  a  particular  year.  But  though  the  Court  admitted  that  it  might 
be  shown  generally  that  the  rent  was  too  small,  this  could  not  be  done 
by  inquiring  whether  the  property  was  more  or  less  beneficial  in  a  particular 
year.  In  one  case  (R.  v.  Abney  Park  Cemetery,  1873,  L.  E.  8  Q.  B.  515) 
it  was,  however,  laid  down  by  Blackburn,  J.,  that  no  injustice  would  arise 
if  the  rating  of  the  ensuing  year  was  always  based  upon  the  figures  of  the 
past.  But  this  in  practice  would  mean  altering  the  assessment  every  year, 
and  this  could  not  be  the  case  where  there  was  an  actual  letting.  Both  the 
landlord  and  the  tenant  want  to  have  matters  definitely  fixed.  The  rent  is 
to  be  paid  and  received  from  year  to  year,  and  not  for  one  year.  It  is 
perfectly  true  that  in  some  cases,  where  the  profits  of  the  occupation  are  not 
constant,  but'  depend  upon  the  amount  the  tenant  chooses  to  expend  in  the 
year,  as  in  the  case  of  mines,  brickfields,  quarries,  an  arrangement  is 
often  come  to  that  the  tenant  shall  pay  not  rent  but  a  royalty  ^  that  is,  an 
amount  that  is  ascertained  at  the  end  of  the  year,  based  upon  the  actual 
earnings  of  the  past  year,  and  is  not  therefore  a  rent  which  is  based  upon 
the  prospective  profits  of  the  year  to  come ;  and  in  R.  v.  Westbrook,  and  R.  v. 
Everist,  1847,  10  Q.  B.  178,  two  brickfield  cases,  the  Court  pointed  out 
that  there  was  this  distinction  between  a  royalty  and  a  rent:  the  latter  is 
contingent  on  the  future,  the  former  is  based  upon  the  past ;  and  as  the 
tenant  must  pay  the  rent  whether  he  has  a  good  or  bad  year,  it  is  evident 
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he  must  have  a  margin  for  contingencies  in  the  case  of  rent  fixed  before- 
hand, which  he  would  not  require  in  the  case  of  a  royalty.  In  the  case  of 
railways  and  similar  properties,  the  receipts  of  the  past  year  are  often  taken ; 
but  if  they  were  exceptionally  large,  as  a  great  exhibition  bringing  people 
here,  or  a  foreign  war  keeping  people  from  the  Continent,  to  take  them  as 
representing  the  average  year  would  be  unfair  to  the  company.  In  the  same 
way  the  company  would  not  be  entitled  to  take  an  exceptionally  bad  year, 
as  when  there  had  been  strikes,  as  representing  the  average  value.  Because 
in  ascertaining  the  rent  the  tenant  could  afford  to  pay,  the  possibility  of 
strikes  is  one  of  the  matters  he  would  be  entitled  to  take  into  account ;  and 
therefore  when  the  strike  came  he  would  not  be  entitled  to  a  deduction  (see 
Hoyle  v.  Oldham  Union,  [1894]  2  Q.  B.  372). 

Latest  Information. — The  Courts  have  also  held  that  the  latest  infor- 
mation is  to  be  taken  into  account,  so  that  when  a  rate  was  made  upon 
the  published  accounts  of  a  railway  company  by  the  overseers,  and  there  had 
been  a  considerable  increase  in  the  value  of  the  rolling  stock,  etc.,  before 
the  rate  was  made,  the  Courts  held  that  the  overseers  should  have  taken 
this  fact  into  account,  and  that  if  they  did  not,  on  appeal  the  Quarter 
Sessions  should  (R.  v.  Brighton  Railway,  1851,  15  Q.  B.  313). 

Rateable  Property — how  valued. — It  will  be  generally  found  that  rateable 
property  is  divisible  into  one  of  three  classes. 

1.  Where  it  has  a  market  value,  that  is,  there  are  a  number  of  persons 
who  are  willing  to  become  tenants  of  it,  or  similar  property. 

2.  Where  it  produces  an  income,  over  and  above  its  outgoings. 

3.  Where  it  is  accessory  to  the  productions  of  profit  or  the  performance 
of  a  duty. 

Of  the  first  class,  the  best  known  examples  are  house  and  farm  lands, 
etc.  These  are  generally  rated  on  their  market  value.  What  this  market 
value  is,  is  well  known  by  comparison  with  other  properties,  and  it  becomes 
the  best  test. 

2.  The  assessment  of  property  which  produces  a  profit  over  and  above 
the  expenses  is  generally  arrived  at  by  finding  the  value  of  the  earnings  in 
the  parish,  and  deducting  the  expenses  which  a  tenant  of  the  property 
would  have  to  pay,  because  there  are  some  that  the  landlord,  and  not  the 
tenant,  would  have  to  meet.  This  gives  the  parochial  profit,  of  which  the 
tenant  is  entitled  to  his  share,  as  remuneration  for  his  labour  and  enterprise 
for  the  capital  he  has  put  into  the  business,  and  lastly  (and  this  is  often  lost 
sight  of),  for  the  risk  he  runs  of  finding  that  the  business  from  adverse  cir- 
cumstances does  not  earn  sufficient  to  pay  the  rent;  because  it  must  always 
be  remembered  that  the  tenant  is  supposed  to  undertake  that  the  rent  shall 
be  forthcoming  whether  he  has  good  or  bad  seasons,  whether  strikes  occur 
or  war,  whether  an  epidemic  frightens  foreigners  away  and  sends  the 
inhabitants  abroad,  the  rent  has  to  be  paid.  So  that  a  prudent  and  reason- 
able tenant  would  leave  a  margin  for  these  adverse  circumstances,  otherwise 
the  hypothetical  tenant,  who  is  supposed  to  exist  for  rating  purposes,  would 
have  to  do  what,  in  days  gone  by,  the  agricultural  tenant  has  had  to  do, 
namely,  to  pay  the  rent  out  of  his  capital  and  not  out  of  his  earnings. 
Another  deduction  has  to  be  made  for  all  the  accessories,  or  indirectly  pro- 
ductive property  as  it  is  called,  such  as  railway  stations,  gas  and  water- 
works, etc.  The  railway  passenger  pays  so  much  per  mile  for  being  carried 
over  the  line.  The  station  accommodation  he  does  not  pay  for.  Yet  it 
is  evident  that  a  parish  which  has,  say,  a  mile  of  railway  and  a  station  within 
its  area,  has  a  larger  rateable  property  than  the  parish  which  has  only  the 
mile  of  railway.    These  indirectly  productive  properties  have  first  to  be 
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distinguished  from  the  directly  productive  or  earning  parts  of  the  system, 
and  then  separately  rated.  It  is  by  no  means  always  an  easy  matter  to 
make  this  distinction.  And  very  difficult  questions  arise  as  to  what  is  to 
be  rated  as  line,  and  what  as  stations  or  railways.  Are  the  signals  to  be 
numbered  as  belonging  to  the  line  or  the  station,  etc.  ?  In  the  same  way, 
in  the  case  of  gas  and  water  and  electricity,  etc.,  the  customer  pays  for  the 
gas  or  water  or  electricity,  as  the  case  may  be,  and  therefore  the  pipes, 
mains,  wires,  etc.,  have  been  held  as  only  indirectly  producing  profit.  And 
it  has  been  suggested  that  it  follows  as  soon  as  these  are  valued,  there  is 
nothing  to  which  the  remaining  profit  can  be  attached.  These  are  some 
of  the  difficulties  that  occur  in  distinguishing  between  the  directly  or  in- 
directly producing  parts  of  the  rateable  hereditament. 

The  next  question  is,  how  these  indirectly  productive  parts  are  to  be 
assessed.  They  can  hardly  have  a  market  value.  Small  country  stations 
might  perhaps  be  rated  as  houses.  But  generally  they  are  forms  of  pro- 
perty that  are  not  in  the  market  to  let,  and  apart  from  their  connection 
with  the  general  system  would  have  little  or  no  value.  It  has  been  held  that 
they  are  to  be  considered  as  they  exist,  that  is,  part  of  the  whole,  and  that 
as  they  are  put  up  for  commercial  purposes,  a  reasonable  percentage  on 
then  cost  is  taken  by  some  surveyors  as  a  measure  of  the  rent.  To  this, 
where  necessary,  must  be  added  the  value  of  the  land. 

Gross  Rental. — The  parish  earnings  being  ascertained,  and  the  expenses 
and  other  deductions  made,  including  the  tenant's  allowances,  the  remainder 
is  supposed  to  be  the  gross  rental,  that  is,  the  amount  the  tenant  would  be 
willing  to  pay  the  landlord  who  does  the  repairs ;  in  other  words,  the  rent 
is  taken  to  be  the  landlord's  share,  after  deducting  the  tenant's  expenses  and 
allowances. 

Net  Rental. — From  the  gross  rental  take  average  annual  repairs, 
insurance,  or  other  expenses  necessary  to  keep  the  premises  in  a  state  to 
command  the  rent.  This  gives  the  net  annual  value.  It  is  upon  this 
principle  that  railways,  canals,  gas,  and  waterworks,  and  many  other 
descriptions  of  property,  are  generally  rated.  There  are  cases  where  it  is 
not  applicable,  but  these  depend  upon  too  many  special  circumstances  to  be 
dealt  with  in  a  general  article. 

3.  The  third  class  is  where  the  property  is  not  directly  productive,  or 
only  partially  so,  but  is  of  value  to  the  occupier.  This  is  the  case,  as 
already  pointed  out,  with  railway  stations,  etc.  And  there  are  many 
descriptions  of  property  principally  occupied  by  public  bodies  which  are 
not  a  source  of  profit,  but  still  of  great  value,  such  as  board  school 
buildings,  sewage  farms,  pumping-stations,  sewers,  etc.  The  last-named — 
sewers — have  been  held  not  rateable,  principally,  it  would  seem,  on  the 
difficulty  of  valuing  locally  the  complicated  network  of  sewers  and  drains 
to  be  found  under  our  streets ;  and  the  Courts  have  treated  them  rather  as 
public  thoroughfares  for  the  sewage,  and  held  them  not  rateable,  as  the 
thoroughfares  above  are  not.  But  the  modern  desire  to  exempt  as  little  as 
possible  anything  from  rating  has  limited  this  rule  to  underground  sewers 
properly  so-called,  and  all  the  accessories  to,  as  systems  of  drainage,  such  as 
the  pumping-stations,  and  sewers  carried  above  ground  on  embankments, 
and  even  an  uprising  sewer  that  takes  the  sewage  from  the  pumping-station 
to  the  sewage  farm,  are  now  held  rateable  (see  the  cases  of  the  London 
sewers  (L.  B.,  [1893]  App.  Cas.  562 ;  63  L.  J.  M.  C.  9).  And,  generally 
speaking,  these  properties  are  rated  upon  a  reasonable  rate  of  interest  upon 
the  cost,  not  the  actual  cost,  because  money  may  have  been  wasted,  but 
the  cost  to  put  up  the  structure  necessary  to  do  the  work,  sometimes  called 
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structural  value,  to  distinguish  it  from  the  cost ;  to  which  the  value  of  the 
land  has  to  be  added.  Some  surveyors,  where  possible,  adopt  other  systems 
of  valuing,  as  by  taking  the  floor  area,  the  cubical  contents  allowing  so 
much  free  horse-power  for  engines,  machinery,  etc. 

Machinery. — There  is  a  great  difference  of  opinion  as  to  what  machinery 
should  be  rated.  Some  considering  that  all  machines  should  be  taken  into 
account,  others  that  only  the  heavy  fixed  machines — those  which  require 
specially  prepared  foundations,  others  only  assess  the  steam  power  or 
shafting.  The  Courts,  until  recently,  have  shown  a  tendency  to  include  as 
much  as  possible.  Lately,  however,  this  view  has  been  modified  so  that 
each  case  must  be  decided  upon  its  own  facts.  The  Act  of  Elizabeth  speaks 
only  of  the  house  as  being  rated.  So  that  unless  machinery  is  as  it  were  part 
of  the  house,  it  would  not  seem  to  come  within  the  words  of  the  Act. 

It  seems  no  doubt  bad  policy  to  tax  machinery,  unless  it  is  absolutely 
required  by  the  law,  as  it  is  putting  a  burden  upon  the  instrument  which 
produces  rather  than  upon  the  thing  produced ;  and  it  is  no  doubt  hard  for 
a  small  manufacturer,  who  works  his  heavy  machines  by  steam  power, 
to  have  those  machines  rated,  but  there  would  be  always  difficulties  in  any 
system  of  rating.  The  tramway  company  has  not  only  to  keep  so  much  of 
the  road  it  occupies  in  repair,  but  it  has  to  pay  rates,  and  to  repair  the 
road  its  rivals,  the  omnibuses — who  pay  no  rates — wear  out. 

Repairs. — In  making  the  deduction  for  repairs,  and  from  the  gross  to 
arrive  at  the  net,  the  repairs  for  the  particular  year  are  not  to  be  taken 
into  account,  as  they  might  be  above  or  below  the  average ;  but  the  average 
amount  is  to  be  ascertained.  In  the  Metropolis  the  Legislature  has  laid 
down  a  certain  fixed  scale,  which  is  not  to  be  exceeded ;  thus  in  the  case  of 
a  house  of  a  certain  rent  there  is  only  to  be  allowed  a  deduction  of  one- 
sixth,  so  that  a  house  of  £120  gross  is  not  to  be  assessed  below  £100.  This 
maximum  deduction  is  generally  allowed  in  all  cases,  and  the  same  scale  is 
very  often  applied  outside  the  Metropolis. 

Reproduction  Fund. — The  Courts  have  also  allowed  in  some  cases  an 
imaginary  fund  to  be  built  up  year  by  year  to  reproduce  the  property  when 
it  is  worn  out,  but  by  a  somewhat  peculiar  irony  this  fund  is  allowed  in  the 
case  of  railways,  etc.,  which,  being  constantly  kept  up,  are  never  likely  to 
require  such  a  fund ;  but  in  the  case  of  quarries,  brickfields,  mines,  and  even 
houses  where  the  property  must  be  exhausted  or  become  worn  out,  the 
deduction  is  not  allowed. 

It  is  upon  these  general  principles  that  the  rateable  value  of  property 
is  generally  ascertained.  The  application  of  these  principles  to  particular 
oases  is,  of  course,  the  work  of  experts,  and  is  not  within  the  scope  of  this 
article.  It  is  on  account  of  the  difficulty  of  dealing  with  special  properties, 
such  as  railways,  canals,  docks,  etc.,  that  the  Legislature  has,  as  we  shall  see, 
sanctioned  the  appointment  of  valuers  to  help  both  the  overseers  in  making 
the  valuation  list  and  the  assessment  committee  in  approving  it. 

Tithes. — The  Act  of  Elizabeth  expressly  mentions  tithes,  and  the  Courts 
have  held  that  the  tithe  owner  is  rateable  for  them  as  if  they  were  land  in 
his  occupation ;  and  this  rule  presses  very  hardly  upon  the  clergy,  who  have 
been  trying  for  some  time  to  get  allowances  made,  as  deducting  from  the 
value  of  their  tithes  for  their  own  personal  service,  and  for  the  expenses  of 
a  curate,  etc.  At  present  no  allowance  is  to  be  made,  except  for  the  cost  of 
•collecting,  allowance  for  bad  debts,  etc.,  and  the  usual  rates  and  tithes, 
which,  if  not  deducted,  would  compel  the  occupier  to  pay  rates  upon  the  rates. 

Valuation  List. — Before  the  year  1862,  however  necessary  in  fact  it 
may  have  been  that  the  overseers  should  have  a  proper  valuation  list  from 
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their  parish,  upon  which  they  might  make  the  different  rates,  such  lists 
were  not  required  to  be  in  existence  by  the  law.  In  fact,  when  by  the  Act 
of  Geo.  in.,  and  subsequently  by  the  6  &  7  Will.  iv.  c.  96,  the  guardians 
were  authorised  to  make  valuation  lists,  the  Courts  held  that  the  overseers 
were  not  bound  to  act  upon  them,  and  could  use  their  own  judgment. 
In  the  year  1862  they  were,  however,  made  obligatory.  A  great  many 
provisions  were  inserted  in  the  Act  for  making  the  parish  valuation  list  for 
the  first  time.  But  as  more  than  thirty  years  have  passed  since  then,  it 
may  be  assumed  that  these  provisions  have  been  fulfilled,  and  that  we  have 
only  now  to  deal  with  them  only  so  far  as  they  relate  to  the  alteration  and 
revision  of  the  valuation  lists  in  each  parish. 

The  valuation  list  of  the  parish  remains  in  force,  except  a  ratepayer 
gives  notice  of  objection  to  the  committee  against  the  list,  when  upon 
the  hearing  of  his  objection  they  may  send  for  the  list  and  amend  it ;  and  if 
the  ratepayer  fails  to  obtain  relief,  and  appeals  upon  his  objection,  in  which 
case  only  can  he  appeal  against  a  rate,  and  the  rate  is  amended  by  the 
Special  or  Quarter  Sessions,  the  Assessment  Committee  are  to  alter  the 
valuation  list  of  the  parish  in  conformity  with  the  decision  so  made. 

New  and  Supplemental  Valuation  Lists. — The  committee,  either  upon 
the  application  of  any  person  aggrieved  by  the  valuation  list  in  force  in  any 
parish,  or  when  they  themselves  think  the  same  expedient,  may  direct  a  new 
valuation  of  all  or  any  of  the  rateable  hereditaments  in  such  parish,  and  a 
new  valuation  list  entirely,  or  a  supplemental  one  when  it  is  desired  to  alter 
the  existing  list  in  part,  to  be  made  by  the  overseers,  or  may,  with  the 
consent  of  the  guardians,  appoint  a  person  for  such  purpose,  or  the  guardians 
may,  at  the  request  of  the  committee,  appoint  a  valuer ;  and  provision  is 
made  for  paying  the  expenses  of  the  persons  so  acting.  The  overseers  have 
power,  in  case  of  any  alteration  in  the  value  or  the  occupation  of  any 
property,  to  make  a  supplemental  list.  All  these  new  lists  are  to  be  subject 
to  the  same  provision  with  regard  to  signature,  deposit,  objections,  approval, 
or  otherwise ;  that  is,  they  are  signed  either  by  the  overseers  or  the  person 
directed  to  make  them.  They  are  then  to  be  deposited  by  the  overseers 
where  the  rate-books  are  kept,  and  a  copy  sent  to  the  guardians.  Public 
notice  of  such  deposit  is  to  be  given  on  the  Sunday  following  such  list  by 
publication  on  the  church  doors  as  to  the  rate  itself;  and  at  the  end  of  fourteen 
days  the  list  is  to  be  transmitted  to  the  committee,  and  any  overseer  or 
ratepayer  has  the  right  of  inspecting  and  taking  copies  from  the  same,  and 
they  may  at  any  time  after  the  deposit,  before  the  expiration  of  twenty-eight 
days  after  notice  of  deposit,  give  the  overseers  and  committee  a  notice  in  writ- 
ing, specifying  the  grounds  thereof,  and  if  the  rating  of  third  parties  is  objected 
to,  notice  must  be  given  to  such  third  parties.  The  committee,  after  giving 
twenty-eight  days'  notice,  to  be  published  as  before,  may  hold  a  meeting  to  hear 
these  objections,  and  the  committee  may  make  such  alterations  in  the  valuation 
list  as  they  think  fit,  and  employ  persons,  valuers,  and  others  to  survey 
and  value  any  particular  hereditaments  in  the  list  or  omitted  therefrom, 
and  take  such  other  means  as  they  think  fit  to  ascertain  the  correctness  of 
the  valuation ;  and  when  they  have  heard  all  the  objections,  the  list  is  to  be 
approved  by  the  hands  of  three  of  the  members  of  the  committee  present  at 
the  meeting  at  which  the  list  is  approved. 

But  where  the  committee  have  made  any  alterations,  it  is  to  be  sent 
back  to  the  overseers,  who  are  to  redeposit  it,  and  give  notice,  etc.,  of  the 
redeposit,  and  the  committee  are  to  appoint  a  day,  after  seven  or  before 
fourteen  days  from  the  redeposit,  to  hear  objections  against  the  alterations  ; 
and  when  they  have  disposed  of  these  the  list  is  to  be  finally  approved,  and 
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becomes  the  list  in  force  upon  which  the  rate  is  to  be  made.  But  even 
after  all  this,  when  a  rate  is  made,  a  person  aggrieved  has  a  right  to  go 
before  the  assessment  committee  and  object,  and  in  fact,  as  stated,  he  must 
do  so  if  he  has  not  already  objected  to  the  committee,  and  the  committee 
have  power  to  send  for  the  list,  though  approved,  at  any  time  and  amend 
it.  If  the  person  is  not  satisfied,  he  can  then  appeal  against  the  rate  itself, 
except  he  is  in  the  metropolis,  where  there  is  a  different  procedure. 

It  is  to  be  noticed  that  between  the  making  a  new  valuation  of  any 
property,  say  a  railway,  and  the  same  being  finally  approved,  so  as  to 
become  part  of  the  valuation  list  in  force,  some  time  may  often 
elapse,  and  the  overseers  in  such  cases  sometimes  make  a  new  rate  during 
this  interval,  and  rate  the  hereditament  upon  the  new  valuation  before  it 
has  been  finally  approved,  and  by  so  doing  find  themselves  beaten  on 
appeal.  Where  a  railway,  telegraph,  canal,  gas,  or  water  company  are  in  a 
valuation  list,  and  they  have  no  office  or  place  of  business  in  the  parish, 
they  are  to  have  special  notice  given  by  post  or  otherwise  of  any  new 
valuation  of  their  property,  otherwise  they  might  allow  the  time  for 
appealing  to  go  by.  Telephones,  it  is  to  be  noticed,  are  not  mentioned 
with  the  others. 

3.  Making/  the  Bate,  including  Allowance  and  Publication. — There  being 
a  proper  valuation  list  in  force  in  the  parish,  and  the  overseers  having 
ascertained  the  amount  of  money  they  have  to  raise,  the  next  step  is  to 
make  the  rate,  which,  according  to  the  5  &  6  Will.  IV.  c.  96,  is  to  be  made 
in  the  following  form : — 

FORM  OF  RATE. 

An  Assessment  for  the  Relief  of  the  Poor  of  the  Parish  of  Merton  in  the  County  of 
Surrey,  and  for  other  Purposes  chargeable  thereon  according  to  Law,  made  this 
Thirtieth  Da,v  of  March,  in  the  Year  of  Our  Lord  One  thousand  eight  hundred  and 
thirty-seven,  after  the  Rate  of  Sixpence  in  the  Pound. 


No. 

Arrears  due, 

or 
if  excused. 

Name 

of 

Occupier. 

Name 

of 
Owner. 

Description 

of 
Property. 

Name  or 

Situation  of 

Property. 

Estimated 
extent. 

Gross 

estimated 

Rental. 

Rateable 
Value. 

Rate  at  6d. 

in 
the  PoUnd. 

1 

£    S.     D. 

James 
Smith 

John 
Green 

Land  and 
Buildings 

Whiteacre 
Farm 

A.    K.    p. 
40     0     0 

£    S.    D. 
60     0     0 

£    S.    D. 
55     0     0 

£    S.    D. 
17     6 

2 

Do. 

Do. 

House  and 
Garden 

In  West 
Street 

0     10 

30     0    0 

25    0     0 

0  12    6 

3 

fO    0    7J 

(.Excused 

Johnl 
Poor/ 

Do. 

House 

fin   Brick  \ 
\     Lane     / 

1  10    0 

15     0 

0     0     7 

Etc. 

Etc. 

Etc. 

Etc. 

Etc. 

Etc. 

Etc. 

Etc. 

Etc. 

Etc. 

Allowance  of  Bate. — The  rate  being  made,  it  must  be  allowed  by  two 
justices.  It  has  been  held  that  this  is  a  duty  they  must  perform,  not- 
withstanding any  objections  there  may  be  to  the  rate  in  substance  or  in 
form,  the  reason  given  being  that  if  the  justices  refuse  to  allow  the  rate 
there  can  be  no  appeal,  and  consequently  no  remedy,  the  Quarter  Sessions 
only  having  the  power  to  quash  or  amend  a  bad  or  defective  rate. 

Publication  of  Bate. — The  rate  being  made  and  allowed  must  be 
published  the  next  Sunday  after  it  has  been  allocated,  by  a  copy  being 
affixed  to  the  doors  of  churches,  etc.,  in  the  parish ;  and  where  there  is  no 
church  or  chapel,  the  copy  of  the  rate  must  be  affixed  in  some  public  or 
conspicuous  place  within  fourteen  days  of  its  being  made. 
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Inspection  of  Bate. — Every  inhabitant,  even  when  not  a  ratepayer,  has 
a  right  to  inspect  a  rate  for  a  fee  of  one  shilling,  and  to  have  a  copy  at  the 
rate  of  sixpence  for  every  twenty-four  names. 

4.  Enforcing  the  Bate  by  Distress. — A  person  who  objects  to  a  rate  im- 
posed upon  him  has  two  remedies  open  to  him.  If  he  is  not  an  occupier 
of  rateable  property,  he  is  entitled  to  treat  the  rate  as  a  nullity.  The 
overseers  can  only  enforce  the  rate  by  a  summons,  and  it  is  then  open  to 
him  to  show  that  he  is  not  liable  to  be  rated  at  all ;  and  the  magistrates 
must  decide  this  question  in  the  first  instance,  and  if  they  refuse  to  issue 
their  warrant  of  distress  they  may  state  a  case,  or  if  they  refuse,  the 
overseers  may  go  to  the  Supreme  Court  to  compel  them  by  mandamus  to 
issue  their  warrant ;  and  in  the  same  way  if  the  magistrates  decide  against 
the  person  rated,  he  may  go  to  the  Supreme  Court,  or  he  may  allow  the 
distress  to  go  on  and  replevy  his  goods  and  bring  his  action,  which  may  be 
taken  up  to  the  House  of  Lords.  It  is  by  this  process  that  in  the  old 
days  when  there  was  no  appeal  beyond  the  old  Court  of  Queen's  Bench,  on 
a  case  stated  on  appeal,  the  principal  decisions  of  the  House  of  Lords  on 
the  rating  of  public  trustees,  etc.,  were  obtained. 

5.  Appeal. — If,  however,  the  ratepayer  is  in  the  occupation  of  rateable 
property,  but  objects  to  the  amount  at  which  he  is  assessed,  his  only 
remedy  is  to  appeal  to  the  next  practicable  Quarter  Sessions.  In  order 
to  do  this  he  must,  as  already  stated,  either  on  the  valuation  list  or  after 
the  making  of  the  rate,  have  given  notice  of  objection  to  the  assessment 
committee,  which  objection  the  committee  must  have  heard  and  decided. 
If  he  is  not  then  satisfied  he  can  appeal  to  the  Special  or  Quarter  Sessions. 
If  he  appeals  to  the  Special  Sessions,  he  can  only  do  so  on  the  question  of 
amount,  and  either  party  can  appeal  from  the  Special  Sessions  to  the 
-Quarter  Sessions. 

Notice  of  Appeal. — The  first  step,  whether  the  appeal  is  to  the  Special 
-or  Quarter  Sessions,  is  to  give  notice  of  the  appeal — twenty-one  days  to  the 
assessment  committee,  and  fourteen  days'  notice  to  the  Parish  Council, 
who  are  now  substituted  for  the  overseers.  In  addition,  notice  must  be 
given  to  the  Surveyor  of  Taxes  if  the  gross  estimated  rental  is  objected  to, 
and  if  the  rating  of  third  persons  is  objected  to,  notice  must  be  given  to 
such  third  persons.  It  is  best  to  give  notice  at  the  same  time  to  all  parties, 
and  as  the  greater  includes  the  less,  this  must  be  a  twenty-one  days'  notice 
of  grounds  of  appeal.  The  notice  of  appeal,  like  the  notice  of  objection 
to  the  committee,  must  specify  the  grounds  upon  which  the  person  appeals. 

Entry  of  Appeal. — Many  Courts  of  Quarter  Sessions  require  an  appeal 
to  be  entered  before  the  day  of  hearing.  It  is  better  for  an  intending 
appellant  to  communicate  with  the  clerk  of  the  peace  so  as  to  know  what 
is  required. 

Hearing  of  the  Appeal. — The  appellant  is  limited  to  his  grounds  of  appeal, 
which  are  limited  to  his  grounds  of  objection  to  the  assessment  committee. 
He  may,  however,  at  the  hearing  abandon  some  of  the  grounds  of  appeal. 
Questions  arise  sometimes  as  to  which  side  has  to  begin,  but  this  is 
generally  determined  by  the  rules  of  the  sessions ;  also  as  to  what  counsel 
are  to  be  employed,  who  is  entitled  to  sum  up,  etc. 

Amendment  or  Quashing  the  Bate. — Formerly  the  Court  had  only  the 
power  of  dismissing  the  appeal  or  allowing  it,  and  quashing  the  rate.  But 
now  there  is  a  general  power  of  amendment  given  to  the  sessions,  and  the 
Special  Sessions  can  take  no  other  course,  as  they  can  only  deal  with  the 
particular  assessment  before  them,  and  that  only  on  the  ground  of  amount. 
The  Quarter  Sessions  are  still  able  to  quash  a  rate,  but  it  is  a  most  incon- 


EATING  69 

venient  course,  as  the  poor  have  to  be  provided  for,  etc.  So  that  even  when 
a  rate  is  quashed  the  amount  for  which  it  is. made  must  be  paid  and  treated 
as  credited  to  the  new  rate.  The  proper  course  therefore  is,  if  possible,  to 
amend  the  rate. 

Stating  a  Case  for  the  High  Court. — There  is  now  a  power  for  the  sessions 
to  state  a  case  for  the  High  Court,  which  conies  before  them  as  an  appeal, 
so  that  the  High  Court  may  go  into  the  matter  as  if  they  were  the  Court 
of  Sessions,  and  having  determined  what  is  to  be  done  can  send  the  case 
back  with  directions  to  the  sessions.  If  it  is  desired  to  take  the  case  be- 
yond the  High  Court  it  was  formerly  held  that  it  was  not  necessary  to 
ask  for  leave ;  but  some  doubts  have  been  raised  whether,  as  it  now  comes 
before  the  High  Court  as  an  appeal  from  an  inferior  Court,  it  is  not  neces- 
sary to  ask  for  leave  to  appeal,  and  it  is  therefore  necessary,  until  this  point 
is  decided,  to  ask  for  such  leave. 

Costs. — The  sessions  have  power  to  give  costs ;  but  it  is  necessary  for 
the  party  to  whom  they  are  given  to  ask  the  other  side  to  consent  to  tax 
but  of  sessions.  If  such  consent  is  not  given,  the  Court  of  Sessions  should 
be  asked  either  to  give  a  lump  sum  or  to  adjourn  the  sessions  in  order  that 
the  costs  may  be  taxed ;  because,  strictly  speaking,  the  amount  of  costs  to 
be  allowed  must  be  determined  by  the  particular  Court  of  Sessions  giving 
them. 

Valuation  Metropolis  Act. — The  procedure  in  the  metropolis  differs  from 
that  of  the  rest  of  England.  In  1869  an  Act  was  passed  for  the  metropolis 
which  introduced  very  important  changes  in  the  method  of  rating.  An 
attempt  was  made  to  apply  a  similar  method  to  the  rest  of  the  country ;  but 
owing  to  the  opposition  brought  against  the  measure  it  was  not  proceeded 
with. 

The  principal  difference  between  the  metropolitan  procedure  and  that 
under  the  general  law  is  that  in  ordinary  cases,  though  a  ratepayer  might 
object  to  a  valuation  list  before  the  assessment  committee,  he  had  to  wait  until 
a  rate  was  actually  made  before  he  could  appeal  to  the  sessions ;  but  he  was 
not  bound  to  appeal  against  any  one  rate,  so  that  if  by  any  accident  he  was 
too  late  to  appeal  against  any  particular  rate,  he  could  pay  that  and  appeal 
against  the  next;  and  he  could  also,  if  he  was  not  satisfied  with  the 
decision  in  an  appeal,  keep  on  appealing.  All  this  has  been  altered 
in  the  metropolis;  where  the  appeal  on  all  questions  of  value  is  to  be 
against  the  valuation  list,  and  there  is  no  appeal  against  a  rate,  where  the 
•amount  of  the  assessment,  that  is,  of  the  poor  or  rateable  value,  is  disputed. 
For  by  the  Act  the  valuation  list  is  conclusive  on  this  point.  This  list  is 
to  be  made  every  five  years,  and  remains  in  force  for  five  years,  beginning 
on  the  6th  of  April.  The  list  is  to  be  brought  up  to  date  by  means  of  pro- 
visional and  supplemental  lists. 

The  provisional  list  is  to  show  alterations  that  have  taken  place  in  the 
year.  The  ratepayer  in  a  provisional  list  may  object  to  the  assessment 
committee,  but  cannot  appeal  against  a  provisional  list  in  the  sessions.  He, 
however,  has  a  right  of  appeal  against  the  next  supplemental  list,  which 
must  include  all  the  provisional  lists  of  the  past  year,  and,  if  he  gets  his 
assessment  reduced,  allowance  is  to  be  made  to  him  for  the  excess. 

The  supplemental  list  is  to  be  made  out  yearly  for  four  years  in  the  same 
way  as  the  valuation  list  is  to  be  made  in  the  fifth  year,  and  there  is  the  same 
right  of  appeal  against  the  supplemental  as  there  is  against  the  full  list. 

If,  therefore,  any  property  is  built  or  otherwise  comes  into  existence 
during  the  year,  or  is  altered  in  value,  as  by  the  increase  or  falling-off  of 
receipts,  etc.,  it  is  to  be  put  into  a  provisional  list.     If  the  overseers  will 
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not  put  it  in,  a  mandamus  will  lie  to  compel  them  to  do  so.  If  they  do  not 
admit  that  any  such  allowance  has  taken  place,  the  best  way  is  to  put  the 
property  in  with  a  nominal  difference  of  value,  so  that  the  real  fact  may  be 
ascertained  on  the  appeal  against  the  supplemental  or  full  list  in  the  follow- 
ing year. 

The  particular  objection  to  the  system  creajbed  for  the  metropolis  is  that 
no  provision  is  made  for  accident,  mistake,  absence  from  the  country,  etc., 
which  may  prevent  a  person  appealing  in  time  against  the  supplemental  or 
full  list ;  in  which  case  he  is  bound  to  pay  on  the  assessment  perhaps  for  five 
years.  It  is  therefore  necessary  to  take  care  when  a  person  intends  to 
appeal  that  he  does  not  let  his  opportunity  slip. 

Appeals  and  Notice  of  Objection. — The  lists,  supplemental  or  quinquenniah- 
are  to  be  made  and  deposited  before  the  1st  June,  and  notices  of  objections 
to  the  assessment  committee  are  to  be  given  before  the  expiration  of 
twenty-five  days.  The  assessment  committee  are  to  dispose  of  the  objections 
and  approve  provisionally  before  the  following  1st  of  October.  The  list  is 
then  sent  back  as  other  lists  are,  if  there  have  been  any  alterations,  for 
xedeposit,  and  objections  to  the  alterations,  which  are  to  be  heard  and 
■disposed  of  before  the  1st  November,  on  which  day  the  list  is  to  be 
finally  approved.  Notices  of  appeal  to  Special  or  Quarter  Sessions  are 
required  to  be  given ;  but  if  from  accident  or  mistake  these  notices  have  not 
been  given,  the  justices,  if  they  think  it  just,  may  order  them  to  be  given. 

Service  of  Notices  of  Appeal ;  in  all  cases  service  must  be  on  the  clerk  of 
the  assessment  committee,  who  in  his  turn  is  to  serve  notice  of  appeal  on 
the  clerk  of  the  Special  or  Quarter  Sessions.  The  sessions  may  hear  the 
appeal  in  the  ordinary  way,  and  order  a  new  list  or  a  valuation  of  a  parti- 
cular property,  etc.,  and  they  have  discretion  over  the  lists. 

Time  for  Service  of  Notice, etc. — The  notices  of  appeal  to  Special  Sessions  are 
to  be  before  the  21st  day  of  November,  and  the  sessions  are  to  decide  these 
appeals  before  the  1st  of  January.  Notices  of  appeals  to  the  Quarter  Sessions 
areto  be  before  the  14th  January,  and  appeals  to  be  decided  before  the  31st 
March,  and  the  new  list,  supplemental  or  quinquennial,  to  come  in  force  on  the 
6th  April.     Special  cases  may  be  stated  by  the  Court. 

It  has  been  held  that  these  terms  are  only  directory,  that  is,  they  are 
to  be  observed,  but  neither  the  supplemental  nor  quinquennial  lists  depend 
for  their  validity  upon  these  being  strictly  carried  out ;  in  practice  it  is  often 
found  impossible  to  get  the  appeals  through  in  the  time  allowed. 

The  rent-charge  substituted  in  1887  for  extraordinary  tithe  on  hop- 
grounds  and  fruit  farms  is  exempt  from  rates  (49  &  50  Vict.  c.  54,  s.  4  (51)). 

[Authorities. — Castle  on  Bating,  3rd  ed. ;  Penfold  on  Rating,  8th  ed.  ■ 
Boyle  and  Davies,  Bating,  2nd  ed. ;  Mayer  on  Bating,  1897 ;  Eosher  on 
Bating,  1883.] 


Reader. — See  Inns  of  Court. 


Reader  at  the  Temple— This  is  an  official  of  the  Temple 
Church,  who  is  appointed  alternately  by  the  benchers  of  the  Inner  and  Middle 
Temple,  and  whose  duties  are  to  read  the  lessons  in  ,the  church  of  the  two 
societies,  and  to  preach  on  Sunday  afternoons.  The  salary  is  paid  by  the 
two  societies,  in  equal  proportions.  See  Inns  of  Court  ;  Master  of  the 
Temple;  Temple. 

[Authority. — Baylis,  The  Temple  Church.] 


EEALM  71 

Reading'  in.— See  Entry  on  Benefice. 


Ready  and  Willing — A  phrase  used  in  pleading  in  actions 
arising  out  of  contracts  to  denote  that  the  plaintiff  or  the  defendant,  as  the 
case  may  be,  has  been  ready  and  willing  to  complete  his  part  of  the  contract. 
The  words  imply  not  only  the  disposition,  but  the  capacity,  of  the  party  to 
do  the  particular  act  (per  Lord  Abinger,  C.B.,  in  De  Medina  v.  Norman, 
1842,  9  Mee.  &  W.  827). 


Ready  Money. — A  balance  at  the  testator's  bankers  is  included 
in  a  bequest  of  his  "  ready  money  "  {Parker  v.  Marcliant,  1843, 12  L.  J.  Ch. 
385).  But  dividends  on  stock  accrued  due  to  the  testator,  but  not  received 
by  him,  are  not  included  in  the  term  {May  v.  Grave,  1849,  18  L.  J.  Ch.  401), 
nor  is  money  in  the  hands  of  a  salesmaster  {Smith  v.  Butler,  1846, 
3  Jo.  &  Lat.  565).  In  Cooke  v.  Wagster,  1854,  23  L.  J.  Ch.  496,  it  was 
held,  on  the  construction  of  the  will  then  before  the  Court,  that  a 
debt  passed  under  a  bequest  of  all  the  testator's  "  ready  money  and 
securities  for  money,  money  in  the  funds,  and  money  in  the  bank,  or 
bonds  (if  any),  which  might  be  due  to  him  at  the  time  of  his  death." 
In  that  case,  Stuart,  V.C.,  said  that  May  v.  Grave,  supra,  was  not 
reconcilable  with  Parker  v.  Marcliant,  supra.  See  the  whole  of  the  cases 
on  this  and  cognate  phrases  collected  in  1  Jarman,  Wills,  5th  ed.,  pp. 
724-726  (notes). 


Ready  Quay  Berth.— Where,  by  a  charter-party,  a  ship,  after 
loading  a  certain  cargo,  was  to  proceed  to  a  port  "  to  such  ready  quay  berth 
as  ordered  by  charterers,"  demurrage  to  be  at  the  rate  of  £30  per  running 
day,  and  in  no  case,  unless  in  berth  before  noon,  were  the  lay  days  to  count 
before  the  day  following  that  in  which  the  vessel  was  in  berth ;  and  the 
ship  was  ordered  by  charterers  to  a  certain  London  dock,  but,  on  arriving 
there,  found  no  quay  berth  ready  for  her,  it  was  held  that  the  charterers 
were  bound  to  name  a  quay  berth  which  was  ready,  and  the  shipowners 
could  claim  demurrage  for  the  delay  so  caused  {Harris  v.  Jacobs,  1885,  15 
Q.  B.  D.  247).    See  Demurrage. 


Ready  to  be  Delivered.— See  Cargo. 
Ready  to  Load.— See  Cargo. 
Real  Action.— See  Actions. 
Real  Chattels.— See  Chattels. 


Realm — A  state  governed  by  a  king  ;  a  kingdom. 
"'  Out  of  the  realm,"  see  Go.  Pitt.  260  a,  b. 
Estates  of  the  Kealm,  see  Estates  of  the  Eealm. 
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Real  Presence. — See  Communion  (Holy). 

Real  Property. 
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Definitions. — The  word  "  property  "  is  used  to  signify  the  right  of  owner- 
ship or  the  object  of  ownership.  It  is  the  most  comprehensive  of  terms, 
being  indicative  and  descriptive  of  every  possible  interest  which  a  person 
can  have  (see  Jones  v.  Skinner,  1835,  5  L.  J.  Ch.,  at  p.  90),  and  which 
belongs  to  him  exclusively  of  others,  and  which  can  be  the  subject  of 
bargain  and  sale  to  another  (see  Potter  v.  Inland  Revenue  Commissioners, 
1854,  10  Ex.  Kep,  at  p.  156).  The  use  of  the  word  appears  to  be  com- 
paratively modern.  The  French  and  Latin  forms  of  it  occur  only  occasion- 
ally in  the  Middle  Ages,  and  in  place  of  it  the  expressions  "  possessions " 
and  "  estate  "  were  used.  In  a  narrower  sense,  "  property  "  was  used  as  an 
equivalent  for  best  right  (see  Pollock  and  Maitland,  History  of  English  Law, 
vol.  ii.  pp.  151,  152,  note  2).  Property,  as  denoting  the  object  of  owner- 
ship, consists  of  corporeal  things,  such  as  land  or  moveable  goods,  or 
incorporeal  things,  such  as  rights  over  another's  land,  or  debts. 

Tne  English  law  does  not  recognise  absolute  ownership  in  land  in  the 
case  of  a  subject ;  he  must  hold  his  estate  of  the  king,  either  directly,  or 
indirectly  through  some  mesne  lord.  Land  is  the  object  of  tenure ;  he  who 
has  it  is  said  to  hold,  rather  than  own,  it  {Co.  Litt.  1 ;  and  see  Tenures)  ; 
and  the  largest  property  in  land  which  a  subject  can  hold  is  an  estate  in 
fee-simple.  But  the  law  protects  the  right  of  ownership  of  the  estate; 
that  is,  the  property  in  land.  The  terms  "  real  and  personal "  were  first 
applied  to  Actions.  In  English  law  actions  were  real,  personal,  or  mixed, 
Eeal  actions  were  for  recovery  of  free  tenements ;  personal,  to  obtain  com- 
pensation for  a  violation  of  a  right,  by  way  of  damages ;  mixed  were  those 
in  which  a  claim  for  damages  was  made  along  with  a  claim  for  specific 
recovery  of  some  tenement.  Hence  the  word  "  realty  "  was  used  to  denote 
things  recoverable  in  the  realty,  or  specifically,  i.e.  lands  and  tenements, 
"  things  real."  The  word  was  originally  equivalent  to  freehold ;  later,  "  real 
estate"  meant  real  hereditaments,  or  things  inheritable  and  specifically 
recoverable;  while  chattels,  real  or  personal,  were  "personal  estate,"  as 
passing  to  the  executor.  The  expression  "  real  and  personal  estate "  was 
not  commonly  used  much  before  the  reign  of  Charles  II.,  though  mention  of 
it  occurs  in  earlier  reports  of  cases.  Subsequently,  copyhold  interests  in 
land,  inheritable  by  the  customary  heir,  were  included  in  the  expression 
"  real  estate." 

"Hereditaments"  is  a  comprehensive  expression,  including  not  only 
"  lands  "  and  "  tenements,"  but  whatsoever  may  be  inherited,  and,  therefore, 
comprises  heir-looms.  "Land"  includes  everything  terrestrial, — the  soil, 
whether  arable,  meadows,  woods,  wastes,  or  waters, — and  all  buildings  on 
it,  and  things  permanently  affixed  to  it,  and,  in  general,  all  that  is  above  or 
under  it.  "  Tenement "  signifies .  everything  which  may  be  the  subject  of 
tenure,  and  therefore  includes  not  only  land,  but  rights  or  interests  issuing 
out  of  or  concerning  it.  Of  other  technical  words  of  description,  it  may 
be  mentioned  that  "  messuage  "  includes  a  dwelling-house,  with  its  adjacent 
buildings,  garden,  and  curtilage ;  "  farm  "  includes  the  farm-house  and  land 
held  therewith  ;  "  toft "  is  the  site  of  a  house  which  has  been  pulled  down ; 
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"  water "  does  not  include  the  land  on  which  it  stands,  but  ""pool "  does 
{Co.  Litt.  4  b,  5  b).  By  "  manor,"  the  demesne  lands,  and  the  freehold  of 
the  copyhold  lands,  and  the  seignory,  will  pass  as  well  as  an  advowson 
appendant,  except  where  the  conveyance  is  by  the  Crown.  Other  words, 
such  as  "  meadow,"  "  pasture,"  etc.,  are  construed  according  to  their  usual 
sense  (Shepherd,  Touch.  93,  94). 

Hereditaments  are  either  corporeal  or  incorporeal.  Using  the  expression 
in  its  ordinary  sense  as  applying  to  the  realty  only,  corporeal  hereditaments 
are  the  land  itself.  Eemainders,  reversions,  and  executory  interests  are  of 
a  mixed  nature,  being  sometimes,  but  not  essentially,  of  an  incorporeal 
kind.  The  existence  of  incorporeal  hereditaments  is  in  idea,  and  remain- 
ders and  reversions  have  similarly  no  existence  but  in  jure  et  intellectu 
(see  2  Blackstone,  Commentaries,  20 ;  Co.  Litt.  9  a).  Incorporeal  heredita- 
ments may  be — (1)  appendant,  or  (2)  appurtenant, to  corporeal  hereditaments, 
or  (3)  in  gross.  Examples  of  class  (1)  are  a  seignory  or  lordship,  append- 
ant to  a  manor  of  which  freehold  lands  are  held,  and  rights  of  common  (see 
Common)  ;  of  class  (2)  rights  of  way  or  common  annexed  to  corporeal  here- 
ditaments by  prescription;  of  class  (3)  a  seignory  which  has  been  severed  from 
the  lands  of  the  manor  to  which  it  was  appendant;  a  rent  seek;  a  rent  charge; 
a  right  of  common,  neither  appendant  nor  appurtenant;  an  advowson ;  tithes; 
titles  of  honour  (as  to  which,  see  In  re  Sir  J.  Rivett-Carnac's  Will,  1885,  30 
Ch.  D.  136 ;  In  re  Earl  of  Aylesford's  Settled  Estates,  1886,  32  Ch.  D.  162). 

The  right  of  voluntary  alienation,  and  the  liability  to  involuntary 
alienation,  are  in  general  inherent  in  property,  although  by  appropriate 
trusts  for  personal  enjoyment,  or  by  restraint  of  anticipation  in  the  case 
of  married  women,  a  disposition  of  it  may  for  a  time  be  prevented ;  and 
certain  classes  of  property,  such  as  a  benefice  with  cure  of  souls,  and  state 
salaries  or  pensions  for  continuing  services,  cannot  be  voluntarily  aliened. 
Instances  of  involuntary  alienation  of  real  property  are  delivery  in  execu- 
tion under  a  writ  of  elegit  in  pursuance  of  a  judgment,  and  in  bankruptcy, 
when  the  property,  real  or  personal,  of  the  bankrupt  vests  in  the  trustee 
for  the  time  being  without  conveyance  (see  Bankruptcy  Act,  1883,  s.  54). 

Alienation  of. — The  mode  of  alienation  at  the  common  law  of  corporeal 
hereditaments,  otherwise  than  by  fine  or  recovery,  was  feoffment  with 
livery  of  seisin,  carrying  with  it  such  incorporeal  rights  as  appertained  to 
the  land ;  of  incorporeal  hereditaments,  deed  of  grant.  Since  1st  October 
1845,  either  by  common  law  or  under  the  Act  for  amending  the  Law  of 
Eeal  Property  (8  &  9  Vict.  c.  106),  all  corporeal  as  well  as  incorporeal 
hereditaments  have  been  deemed  to  lie  in  grant  as  well  as  in  livery.  The 
formal  delivery  of  actual  possession  by  the  feoffor  to  the  feoffee,  when  a  feoff- 
ment was  made  of  corporeal  hereditaments,  was  called  "  livery  of  seisin  "; 
without  it  a  feoffment  passed  only  an  estate  at  will  (Cruise,  Digest,  4th  ed., 
vol.  iv.  p.  46,  s.  5). 

The  acquisition  of  a  corporeal  hereditament  is  either  by  act  of  law  or 
act  of  the  party.  Acquisition  by  act  of  law  is  where  the  right  to  the 
estate  is  conferred  by  the  law  independently  of  the  acquirer,  as  in  cases  of 
descent,  escheat,  tenant  by  the  curtesy,  and  tenant  in  dower.  Acquisition  by 
the  act  of  the  party,  known  as  "  purchase,"  includes  all  lawful  modes  of 
acquiring  an  estate  by  act  of  the  party,  such  as  by  occupancy,  forfeiture, 
and  conveyance.  The  instruments,  other  than  testamentary  dispositions, 
used  at  the  present  time  for  the  conveyance  of  freeholds,  are  a  grant,  an 
appointment,  a  feoffment,  a  bargain  and  sale,  and  a  covenant  to  stand 
seised.  A  feoffment  is  now  employed  only  as  a  conveyance  by  infants 
under  the  custom  of  gavelkind  (see  Davidson,  Precedents,  4th  ed.,  vol.  ii. 
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pt.  i.  p.  177 ;  and  a  precedent  of  a  charter  of  feoffment,  ibid.  p.  244 ;  and 
see  In  re  Maskell  &  Goldfinch,  [1895]  2  Ch.  525 ;  and  Gavelkind).  Instead 
of  conveyance  by  deed,  land  may  also  be  transferred  by  vesting  order,  as, 
e.g.,  under  the  Trustee  Act,  1893  (see  Part  iii.),  the  Bankruptcy  Act,  1883, 
s.  55  (on  disclaimer),  and  the  Lunacy  Act,  1890,  s.  135  (see  Vesting 
Order),  or  upon  the  execution  of  a  deed-poll,  as  under  the  Lands  Clauses 
Consolidation  Act,  1845,  s.  77. 

Descent  of — As  to  descent,  the  vesting  of  real  estate  in  the  "  real 
representative  "  for  administrative  purposes,  and  certain  exceptions  to  the 
general  rules,  which  have  been  established  by  statute,  are  hereinafter  stated. 
Subject  thereto,  it  will  be  convenient  to  deal  only  with  the  descent  of  an 
estate  in  fee-simple,  in  the  absence  of  effectual  testamentary  disposition,  as 
generally  established.  The  particular  customs  of  gavelkind  and  borough 
English  are  dealt  with  under  those  headings.  From  an  early  period  in  our 
history,  down  to  the  year  1833,  the  rules  or  canons  of  descent  were  as 
follows : — 

(1)  That  inheritances  shall  lineally  descend  to  the  issue  of  the  person  who  last 
died  actually  seised  in  infinitum,  but  shall  never  lineally  ascend. 

(2)  That  the  male  issue  shall  be  admitted  before  the  female. 

(3)  That  when  there  are  two  or  more  males  in  equal  degree,  the  eldest  only  shall 
inherit ;  but  the  females  all  together. 

(4)  That  the  lineal  descendants  in  infinitum  of  any  person  deceased  shall  represent 
their  ancestor  ;  that  is,  shall  stand  in  the  same  place  as  the  person  himself  would  have 
done  had  he  been  living. 

(5)  That  on  failure  of  lineal  descendants  or  issue  of  the  person  last  seised,  the 
inheritance  shall  descend  to  his  collateral  relations,  being  of  the  blood  of  the  first 
purchaser,  subject  to  the  three  preceding  rules. 

(6)  That  the  collateral  heir  of  the  person  last  seised  must  be  his  next  collateral 
kinsman  of  the  whole  blood. 

(7)  That  in  collateral  inheritance  the  male  stocks  shall  be  preferred  to  the  female 
{that  is,  kindred  derived  from  the  blood  of  the  male  ancestors,  however  remote,  shall 
be  admitted  before  those  from  the  blood  of  the  female,  however  near),  unless  where  the 
lands  have  in  fact  descended  from  a  female. 

(See  2  Black.  Com.  c.  14;  Watkins,  Law  of  Descents,  4th  ed.,  p.  97;  Williams, 

Seisin,  pp.  51-69 ;  and  for  a  table  of  descent  according  to  this  system,  see 

Stephens,  Commentaries,  11th  ed,,  vol.  i.  at  p.  379.) 

In  1833  the  Act  3  &  4  Will.  iv.  c.  106  was  passed  "  for  amendment  of 

the  law  of  inheritance,"  which  governs  every  descent  on  a  death  on  or 

after  1st  January  1834.    By  this  statute  the  rules  or  canons  of  descent  were 

reconstructed  as  follows,  premising  that  in  the  Act  "  land  "  extends  to  all 

hereditaments,  corporeal  or  incorporeal,  of  whatever  tenure,  and  whether 

the  estate  is  in  possession,  reversion,  or  remainder  (s.  1). 

« 

(1)  In  every  case  the  descent  is  to  be  traced  from  the  "purchaser,"  defined  to  be  "the 
person  who  last  acquired  the  land  otherwise  than  by  descent,  or  than  by  any  escheat, 
partition,  or_  enclosure,  by  the  effect  of  which' the  land  shall  have  become  part  of,  or 
descendible  in  the  same  manner  as  other  land  acquired  by  descent."  The  person  "  last 
entitled,"  defined  as  the  last  person  who  had  a  right  to  the  land,  whether  he  did  or  did 
not  obtain  possession  or  receipt  of  the  rents  and  profits,  is  to  be  considered  to  have  been  the 
purchaser,  unless  it  is  proved  that  he  inherited  it  (s.  2).  This  canon  is  mainly  founded 
on  the  "  old  and  true  maxim  in  law,  that  none  shall  inherit  any  lands  as  heir,  but  only 
the  blood  of  the  first  purchaser"  {Go.  Litt.  12a).  It  obviated  the  inconvenience  of  the 
maxim  seisina  facit  stipitem  (see  rule  (1)  of  the  former  system,  supra),  and  established 
as  a_  general  rule  what  before  was  the  result  only  in  certain  instances.  Where  land  is 
devised  to  the  heir,  he  takes  as  devisee,  and  not  by  descent ;  and  under  a  limitation  in  . 
an  assurance  to  the  person  or  heirs  of  the  person  who  conveyed  the  land,  such  person 
acquires  as  purchaser,  and  is  not  entitled  as  of  his  former  estate  (s.  3,  and  see  also  s.  4). 

(2)  Inheritances,  in  the  first  place,  lineally  descend  to  the  issue  of  the  purchaser  in. 
infinitum  (see  2  Black.  Com.  210). 
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(3)  The  children  of  the  purchaser  are  preferred  to  their  own  issue,  males  to  females, 
and  an  elder  male  to  a  younger ;  but  females  take  together.  The  right  by  primogeni- 
ture has  long  been  established  (except  in  cases  of  gavelkind,  where  all  sons  inherit,  and 
other  local  customs),  and  was  based  mainly  on  the  necessities  of  feudal  tenure.  But,  in 
tracing  the  descent  of  land,  it  does  not  obtain  among  females.  Several  persons  to- 
gether forming  an  heir  are  called  in  law  co-parceners.  They  are  not  strictly  either 
joint-tenants  or  tenants  in  common,  but  occupy  an  intermediate  position.  On  the 
death  of  a  co-parcener,  a  co-heiress  of  the  purchaser,  intestate,  and  leaving  a  son,  such 
son,  notwithstanding  sec.  2  of  the  Inheritance  Act,  stands  in  her  place  quoad  her  share, 
for,  as  to  that,  he  is  the  heir  of  the  purchaser  (Cooper  v. 'France,  1850,  19  L.  J.  Ch.  313  ; 
and  see  Appendix  B.  to  Williams,  Real  Property)  ;  and  this  doctrine  applies  equally  in 
favour  of  her  more  remote  lineal  descendants,  and  accordingly,  on  the  death  intestate 
of  a  son  of  such  a  co-parcener,  it  was  held  that  her  share  descended  to  the  nephew  of 
such  son  (being  a  grandson  of  the  co-parcener),  and  that  no  part  descended  to  the  descend- 
ants of  a  sister  of  the  co-parcener  (In  re  Matson,  James  v.  Dickinson,  [1897]  2  Ch.  509). 

(4)  The  issue  of  the  children  of  the  purchaser  represent  their  parents  in  infinitum ; 
thus  the  issue  of  a  deceased  eldest  son,  male  or  female,  take  before  a  younger  son  (see 
accompanying  table).  This  mode  of  representation  is  known  as  succession  per  stirpes, 
the  issue  being  subject,  among  each  other,  to  the  provisions  of  rule  (3). 

(5)  On  failure  of  the  issue  of  the  purchaser,  the  inheritance  passes  to  the  nearest 
living  lineal  ancestor  in  the  preferable  line.  Before  this  rule,  lineal  ancestors  were 
not  permitted  to  succeed,  in  accordance  with  the  old  maxim  Kazreditas  nunquam  ascendit 
(see  rule  (1)  of  former  system)  ;  but  their  issue  were  admitted,  and  the  descendants  of 
a  nearer  lineal  ancestor,  in  the  preferable  line,  were  preferred  to  those  of  one  more  remote 
(2  Black.  Com.  226).  Under  the  present  rule,  a  father  is  preferred  to  a  brother  or 
sister  (see  accompanying  table) ;  and  descent  from  a  brother  or  sister  is  traced  through 
the  parent  (s.  5).  The  rule  applies  only  if  the  issue  of  every  nearer  deceased  ancestor 
in  the  same  line  is  extinct. 

(6)  Among  the  lineal  ancestors  of  the  purchaser  the  paternal  line,  whether  of  the 
purchaser  or  of  any  ancestor,  male  or  female,  is  preferred  to  the  maternal  (ss.  7,  8  ;  and 
see  2  Black.  Com.  238).  Hence  the  mother  of  the  purchaser  cannot  succeed  until  all  his 
paternal  ancestors,  male  and  female,  and  their  families,  have  been  exhausted.  The 
mother  of  a  more  remote  male  paternal  ancestor  and  her  heirs  are  preferred  to  the 
mother  of  a  less  remote  male  paternal  ancestor  and  her  heirs  ;  and  the  mother  of  the 
more  remote  male  maternal  ancestor  and  her  heirs  are  preferred  to  the  mother  of  a 
less  remote  male  maternal  ancestor  and  her  heirs  (see  Watkins,  Law  of  Descents,  171-198). 

(7)  This  rule  deals  with  collateral  inheritance.  By  it  the  issue  of  the  purchaser's 
lineal  ancestor,  to  whom,  if  living,  the  inheritance  would  have  descended,  shall  represent 
him  in  infinitum,  according  to  the  same  law  of  succession  as  relates  to  the  issue  of  the 
purchaser,  but  the  whole  blood  being  preferred  to  the  half  blood.  Before  this  enact- 
ment the  half  blood  were  excluded  altogether.  Hence,  where  a  brother,  succeeding  by 
descent,  acquired  on  actual  seisin,  and  died  intestate  and  without  issue,  his  sister  (if 
any)  of  the  whole  blood  succeeded  as  his  heir,  to  the  exclusion  of  his  brothers  (if  any) 
of  the  half  blood.  This  was  the  doctrine  of  the  old  maxim,  possessio  fratrisfacit  sororem 
esse  hceredem.  Under  the  Act,  a  relation  by  the  half  blood  stands  next  after  any  relation 
in  the  same  degree  of  the  whole  blood  and  his  issue,  where  the  common  ancestor  is  a 
male,  and  next  after  the  common  ancestor,  where  such  common  ancestor  is  a  female  ;  so 
that  the  brother  of  the  half  blood  on  the  part  of  the  father  inherits  next  after  the  sisters  of 
whole  blood  on  the  part  of  the  father  and  their  issue,  and  the  brother  of  the  half  blood  on 
the  part  of  the  mother,  inherits  next  after  the  mother  (s.  9  ;  see  accompanying  table). 

(8)  Where  there  is  a  total  failure  of  heirs  of  the  purchaser,  or  where  any  land  is 
descendible  as  if  an  ancestor  had  been  the  purchaser  thereof,  and  there  is  a  total  failure 
of  the  heirs  of  such  ancestor,  the  descent  is  traced  from  the  person  last  entitled  to  the 
lands,  as  if  he  had  been  the  purchaser  thereof  (Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35, 
s.  19).  Before  this  enactment  there  would  have  been  in  such  a  case  an  escheat  propter 
defectum  sanguinis.  Taking  the  person  last  entitled  as  the  person  from  whom  consan- 
guinity is  to  be  traced,  the  preceding  canons  must  be  applied  to  find  the  heir  ;  and  the 
widow  of  the  original  purchaser  and  her  family  may,  in  this  way,  be  found  to  be  the 
heir.  If  the  purchaser  dies  intestate,  leaving  an  only  son  and  no  other  relations,  then 
on  the  death  of  the  son  intestate  and  without  issue,  there  will  be  a  total  failure  of  the 
heirs  of  the  purchaser,  and  the  mother,  or  relations  on  her  part  (if  any),  will  be  admitted 
under  the  above  rule. 

The  above  rules  of  descent  may  be  illustrated  by  the  accompanying  table  (see  also 
the  tables  in  Williams,  Real  Property,  18th  ed.,  at  p.  220 ;  Stephens,  Commentaries, 
11th  ed.,  vol.  i.  at  p.  409,  and  the  list  of  the  successive  steps  in  tracing  a  descent  given 
in  Challis,  Law  of  Real  Property,  2nd  ed.,  pp.  220-223). 
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The  first  four  rules  are  illustrated  by  the  descents  numbered  (1)  to  (8), 
the  last  of  which  is  an  example  of  devolution  of  the  share  of  a  co-parcener 
(7)  in  manner  mentioned  under  the  third  rule.  The  fifth  rule  is  illustrated 
by  (9)  and  (10).  After  reaching  the  grandfather  (11),  and  his  issue  of  the 
whole  and  half  blood  (12  and  13),  all  the  male  paternal  ancestors  and  their 
descendants  are  supposed  to  have  been  exhausted,  and  by  the  sixth  rule 
the  female  paternal  ancestors  and  their  heirs  are  next  admitted,  and  the 
mother  of  the  more  remote  paternal  ancestor  and  her  heirs  (14,  15)  are  to 
be  preferred  to  the  mother  of  a  less  remote  paternal  ancestor  and  her  heirs 
(16,  17).  The  seventh  rule  is  illustrated  by  the  succession  of  the  half 
blood  (13)  next  after  the  whole  blood  (12),  and  (19)  after  (18).  The  eighth 
rule  is  illustrated  by  (24).  After  (23)  there  is  supposed  to  be  a  total 
failure  of  heirs  of  the  purchaser.  The  person  last  entitled  was  (23),  and 
becomes  the  new  root  of  descent,  letting  in  (24). 

The  above  rules  of  descent  do  not  apply  in  the  case  of  the  death  of  a 
sole  trustee  or  mortgagee  in  whom  is  vested  an  estate  or  interest  of 
inheritance  in  any  tenements  or  hereditaments,  corporeal  or  incorporeal. 
Such  estate  or  interest  will,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representatives  or  repre- 
sentative from  time  to  time  in  like  manner,  and  with  the  like  incidents, 
as  if  it  were  a  chattel  real  vesting  in  them  or  him  (Conveyancing  Act,  1881, 
s.  30).  And  where  at  the  death  of  any  person  there  is  subsisting  a  contract 
enforceable  against  his  heir  or  devisee,  for  the  sale  of  the  fee-simple  or 
other  freehold  interest,  descendible  to  his  heirs  general,  in  any  land,  his 
personal  representative  has  power  to  convey  the  land  for  all  the  estate 
and  interest  vested  in  him  at  his  death,  in  any  manner  proper  for  giving 
effect  to  the  contract ;  but  beneficial  rights  are  not  affected  (C.  A.  1881, 
s.  4). 

Under  Part  1  of  the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  in 
cases  of  death  after  the  commencement  of  the  Act  (i.e.  1st  January  1898 ;  see 
s.  25),  where  real  estate  is  vested  in  any  person  without  a  right  in  any  other 
person  to  take  by  survivorship,  it  will,  on  his  death,  notwithstanding  any 
testamentary  disposition,  devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  as  if  it  were  a  chattel 
real  vesting  in  them  or  him.  This  provision  applies  to  real  estate  over 
which  a  person  executes  by  will  a  general  power  of  appointment  as  if  it 
were  real  estate  vested  in  him ;  but  the  expression  "  real  estate  "  does  not 
include  land  of  copyhold  tenure  or  customary  freehold  in  any  case  in  which 
an  admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to  perfect  the 
title  of  a  purchaser  from  the  customary  tenant  (s.  1).  The  real  estate  will 
be  administered  in  the  same  manner,  subject  to  the  same  liabilities  for  debt, 
costs,  and  expenses,  and  with  the  same  incidents  as  if  it  were  personal  estate, 
without,  however,  altering  the  existing  order  of  the  application  of  assets 
(see  Assets  ;  Marshalling)  ;  and  the  powers,  rights,  duties,  and  liabilities 
of  the  personal  representatives  will  be  the  same  as  those  they  have  in 
relation  to  a  chattel  real  vesting  in  them,  except  that  some  or  one  only  of 
several  joint  personal  representatives  have  no  power,  without  the  authority 
of  the  Court,  to  sell  or  transfer  real  estate  (see  Executors  and  Adminis- 
trators). Subject  to  such  provisions  for  administration,  the  personal 
representatives  will  hold  the  real  estate  as  trustees  for  the  persons  by  law 
beneficially  entitled  thereto ;  and  those  persons  will  have  the  same  powers 
of  requiring  a  transfer  of  real  estate  as  persons  beneficially  entitled  to 
personal  estate  have  of  requiring  a  transfer  thereof.  In  granting  letters  of 
administration,  where  a  person  dies  possessed  of  real  estate,  the  Court  must 
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have  regard  to  the  rights  and  interests  of  persons  interested  in  his  real 
estate,  and  his  heir-at-law,  if  not  one  of  the  next-of-kin,  will  he  equally 
entitled  to  the  grant  with  them  (s.  2).  The  Act  also  makes  provision  for 
conveyance  of  the  land,  if  not  required  for  administrative  purposes,  to  the 
heir,  or  devisee,  or  other  person  entitled  (s.  3). 

The  object  of  the  above  provisions  is  the  establishment  of  a  "real 
representative."  The  Act  does  not  affect  the  beneficial  interest  of  the  heir, 
whose  descent  will  be  traced  in  the  same  way  as  before;  but  the  legal 
estate,  instead  of'  devolving  upon  the  death  of  the  owner  of  the  land  directly 
to  his  heir,  will  primarily  vest  in  his  personal  representatives,  in  the  same 
way  as  a  chattel  real,  for  administrative  purposes. 

[Authorities. — Pollock  and  Maitland,  History  of  English  Law ;  Williams, 
Real  Property,  17th  ed. ;  Challis,  Beat  Property,  2nd  ed. ;  Blackstone, 
Commentaries,  20th  ed. ;  Stephens,  Commentaries,  11th  ed. ;  Goodeve,  Real 
Property,  4th  ed.] 


Real  Representative  —  This  expression  was  not  unknown 
prior  to  the  passing  of  the  Land  Transfer  Act,  1897,  the  preamble  of  which 
recites  that  "it  is  expedient  to  establish  a  real  representative."  For  as 
executors  represented  in  all  matters  concerning  the  personal  estate  the 
person  of  the  testator,  so  did  the  heir  that  of  his  ancestor  {Co.  Litt.  209) ; 
and  the  heirs  and  executors  (or  administrators)  of  the  deceased  person  were 
sometimes  compendiously  described  as  his  real  and  personal  representatives 
(Stephens,  Com.,  11th  ed.,  vol.  ii.  p.  212).  The  establishment  of  a  real 
representative  by  the  above-mentioned  Act  is  an  important  reform  in  the 
direction  of  the  simplification  of  titles,  and  may  be  regarded  as  a  further 
step' in  the  assimilation  of  the  law  of  real  and  personal  property,  which 
has  for  some  time  past  been  in  progress.  The  devolution  of  the  beneficial 
interest  in  real  estate  on  an  intestacy  has  not  yet  been  made  the  same  as 
that  of  personal  estate ;  but  the  real  estate  of  a  deceased  person  will  now 
vest  primarily  in  his  executors  or  administrators  for  administrative 
purposes,  and,  subject  thereto,  the  beneficial  interest  will  devolve  as 
before. 

The  Land  Transfer  Act,  1897,  though  intituled  as  {inter  alia)  "  An  Act  to 
establish  a  real  representative,"  does  not  in  fact  create  a  real  representative 
as  such,  but  enacts  that  the  real  estate  (with  certain  exceptions)  of  a  person 
dying  after  the  commencement  of  the  Act  (Jan.  1,  1898),  shall  vest  in  his 
personal  representatives  or  representative,  as  if  it  were  a  chattel  real,  not- 
withstanding any  testamentary  disposition  (s.  1),  and  defines  the  expression 
"  personal  representative "  as  an  executor  or  administrator.  The  personal 
representatives  accordingly  become  the  real  and  personal  representatives  of 
the  deceased,  and  take,  with  certain  exceptions,  the  whole  of  his  real  and 
personal  estate  for  the  purposes  of  administration.  Accordingly,  where  the 
deceased  dies  testate,  his  real  estate  will  vest  in  his  executors,  and  the 
survivors  and  survivor  of  them,  or  the  executor  of  a  sole  or  surviving 
executor,  and  so  on,  until  the  administration  of  the  estate  has  been  fully 
carried  out.  If  the  deceased  dies  intestate,  or  there  is  no  executor  who 
can  or  will  act,  letters  of  administration,  general  or  cum  testamento  annexo, 
will  have  to  be  obtained ;  and  in  granting  letters  of  administration,  the 
Court  is  to  have  regard  to  the  rights  and  interests  of  persons  interested  in 
the  real  estate,  and  the  heir-at-law,  if  not  one  of  the  next-of-kin,  is  to  be 
equally  entitled  to  the  grant  with  the  next-of-kin ;  and  provision  is  to  be 
made  by  rules  of  Court  for  adapting  the  procedure  and  practice,  in  the 


KEASONABLE  T9 

grant  of  letters  of  administration,  to  the  case  of  real  estate  (s.  2  (4)).  See 
cases  reported  in  Prob.  (1898),  pp.  145,  147,  149.  The  real  estate  will 
be  administered  in  the  same  manner,  subject  to  the  same  liabilities  for 
debt,  costs,  and  expenses,  and  with  the  same  incidents,  as  if  it  were 
personal  estate ;  but  not  so  as  to  alter  or  affect  the  order  in  which  real 
and  personal  assets  respectively  were,  at  the  date  of  the  Act,  applicable  in 
or  towards  the  payment  of  funeral  and  testamentary  expenses,  debts,  or 
legacies,  or  the  liability  of  real  estate  to  be  charged  with  the  payment  of 
legacies  (s.  2  (3)).  Subject  to  administration,  the  personal  representatives 
will  hold  the  real  estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto  (s.  2  (1)) ;  and  may  assent  to  any  devise,  or  convey  the 
land  to  any  person  entitled  thereto  as  heir,  devisee,  or  otherwise  (s.  3  (1) ; 
see  form  of  assent  to  a  devise  of  land  under  this  section  in  schedule  to  Act, 
form  15).  In  the  case  of  Registered  lands,  on  production  of  the  probate  or 
letters  of  administration  of  a  sole  (or  sole  surviving)  registered  proprietor 
of  land,  dying  after  1897,  the  personal  representative  named  therein  will 
be  registered  as  proprietor  in  the  place  of  the  deceased  proprietor,  with  the 
addition  of  the  words  "executor"  (or  "administrator")  of  the  deceased 
(Provisional  Land  Transfer  Eules,  1897,  r.  14). 


Real   Rights. — See  In  kem;  and  cp.  In  personam. 


Real  Securities. — Unless  expressly  forbidden  by  the  instrument 
(if  any)  creating  the  trust,  trustees  may  invest  trust  funds  on,  inter  alia, 
"  real  or  heritable  securities  in  Great  Britain  or  Ireland "  (Trustee  Act, 
1893,  s.  1).  "  Eeal  securities  "  are  mortgages  of  real  estate ;  but  a  second 
mortgage  (Sheffield  and  South  Yorkshire  Building  Society  v.  Aizleivood,  1889, 
44  Ch.  D.  412,  459 ;  but  see  Want  v.  Campain,  1893,  9  T.  L.  K.  254),  a 
contributory  mortgage  (Webb  v.  Jonas,  1888,  57  L.  J.  Ch.  671),  and  an 
equitable  mortgage  (Swaffield  v.  Nelson,  1876,  W.  1ST.  p.  255),  are  not  "real 
securities"  upon  which  trustees,  unless  expressly  authorised,  may  invest 
trust  funds.  Trustees  who  have  power  to  invest  in  "  real  securities  "  may, 
unless  expressly  forbidden  by  the  instrument  creating  the  trust,  invest  on 
mortgage  of  leaseholds  held  for  an  unexpired  term  of  not  less  than  two 
hundred  years,  and  not  subject  to  a  reservation  of  rent  greater  than  a 
shilling  a  year,  or  to  any  right  of  redemption,  or  to  any  condition  for  re-entry, 
except  for  non-payment  of  rent ;  or  on  any  charge,  or  upon  mortgage  of  any 
charge,  made  under  the  Improvement  of  Land  Act,  1864  (Trustee  Act, 
1893,  s.  5).  See  Marrack  and  Mathieson,  Statutory  Trust  Investment  Guide, 
2nd  ed.,  pp.  8  et  seq. 

Reasonable. — Generally,  where  an  agreement  between  parties  is 
silent  on  the  point,  the  law  imports  thereinto  a  term  that  the  duties  are  to 
be  performed  within  a  reasonable  time ;  reasonable,  that  is,  having  regard  to 
the  subject-matter.  Whether  the  time  be  reasonable  or  not  is  a  question 
of  fact,  and  is  for  the  jury. 

Where  a  contract  has  to  be  performed  within  a  reasonable  time,  such 
time  will  have  to  be  determined  according  to  the  circumstances  of  the  case, 
and  with  particular  reference  to  the  means  and  ability  of  the  person  by 
whom  the  contract  is  to  be  performed  or  the  duty  discharged  (see  Briddon 
v  G  JY.  Bioy.  Co.,  1858,  28  L.  J.  Ex.  51 ;  Attwood  v.  Emery,  1856, 1  C.  B.  N.  S. 
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110;  Goodwyn  v.  Cheveley,  1859,  28  L.  J.  Ex.  298;  Toms  v.  Wilson,  1862, 
32  L.  J.  Q.  B.  33 ;  Brighty  v.  Norton,  1862,  32  L.  J.  Q.  B.  38). 

As  to  reasonable  time  for  presentment  of  a  cheque,  see  Robinson  v. 
Hawksford,  1846,  15  L.  J.  Q.  B.  377.  As  between  the  drawer  of  a  cheque 
and  the  holder  no  time  less  than  six  years  is  unreasonable  for  presentment 
for  payment,  unless  some  loss  is  occasioned  to  the  drawer  by  delay  {Laws 
v.  Band,  1857,  27  L.  J.  C.  P.  76 ;  In  re  Bethell,  1887,  34  Ch.  D.  561). 

See  Stroud,  Jud.  Diet. ;  and  Time,  As  an  element  in  contract. 


Reasonable    and    Probable   Cause.— See  False  Im* 
prisonment;  Malicious  Prosecution. 


Reasonable  Facilities.— See  Eailway. 


Rebate. — See  Abatement  (or  Eebate);  Customs,  vol.  iv.  p.  80; 
Excise,  Drawback,  vol.  v.  at  p.  114. 


Rebel. — See  Belligerent ;  Civil  War. 


Rebellious   Assembly. — See  Assembly,  Unlawful;    Eiot; 

PiOUT. 


Rebuilding'. — The  rebuilding  of  the  principal  mansion-house  on 
settled  land  is  an  authorised  improvement  within  the  Settled  Land  Acts, 
hut  the  sum  to  be  applied  for  this  purpose  must  not  exceed  one-half  of  the 
annual  rental  of  the  settled  land  (Settled  Land  Act,  1890,  s.  13,  subs.  4). 
The  term  "rebuilding"  here  used  is  strictly  construed.  Structural  repairs, 
however  extensive,  do  not  constitute  a  "  rebuilding "  (In  re  De  Teissier's 
Settled  Estates,  [1893]  1  Ch.  153).  See,  however,  In  re  Walker's  Settled 
Estate,  [1894]  1  Ch.  189,  in  which  case  it  was  held  that  considerable  alterations 
in,  and  additions  to,  a  mansion-house,  where,  in  carrying  out  the  work,  part 
of  the  house  was  pulled  down,  but  the  main  walls  were  left  standing,  con- 
stituted a  "  rebuilding."  See  also  In  re  Lord  Gerard's  Settled  Estate,  [1893] 
3  Ch.  252,  and  Settled  Land  Acts. 


Rebutter. — See  Pleading,  vol.  x.  at  p.  105. 


Rebutting  Evidence.— When  there  is  only  one  issue  to  try, 
and  the  onus  of  proof  is  on  the  plaintiff,  the  plaintiff  cannot  split  his  case, 
that  is  to  say,  he  cannot  offer  primd  facie  evidence,  and  then  when  that  is 
rebutted  call  further  evidence  to  prove  his  case  (Jacobs  v.  Tarleton,  1848* 
11  Q.  B.  421) ;  the  Court,  however,  has  a  discretion  to  admit  such  evidence 
(  Wright  v.  Wilcox,  1850,  19  L.  J.  C.  P.  333). 

If,  however,  there  are  several  issues,  any  one  of  which  lies  upon  the 
plaintiff,  the  plaintiff  can  go  into  the  whole  case,  or  may  elect  to  prove 
those  issues  which  lie  upon  him  and  wait  to  call  rebutting  evidence  if  the 
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defendant  makes  out  aprinidfacie  case ;  for  example,  in  a  libel  action  where 
the  defendant  pleads  justification,  the  plaintiff  may  prove  the  libel,  and 
leave  the  defendant  to  offer  evidence  in  support  of  his  plea,  and  then  call 
evidence  to  rebut  such  evidence.  So  also  in  actions  on  bills  of  exchange 
where  the  defendant  sets  up  fraud. 

In  criminal  law,  if  the  prisoner  calls  witnesses  as  to  character,  the 
prosecution  may  call  rebutting  evidence  (B.  v.  Bowton,  1865,  L.  &  C.  520). 
See  also  Shaw  v.  Beck,  1853,  8  Ex.  392 ;  Jachman  v.  Jachnan,  1889,  14  P.  I). 
-62;  Taylor  on  Evidence,  9th  ed.,  ss.  386,  387;  and  Presumptions. 


Recaption — The  right  which  a  person  has  to  retake  goods  or 
chattels  of  which  he  has  been  wrongfully  deprived  by  another.  ''  If  a  man 
takes  my  goods,  and  carries  them  into  his  own  land,  I  may  justify  my  entry 
into  the  said  land  to  take  my  goods  again ;  for  they  came  there  by  his  own 
act "  (Vin.  Abr.  "  Trespass,"  I.  a.).  But  the  mere  fact  that  a  person's  goods 
are  on  the  land  of  another  will  not  justify  an  entry  on  to  his  land,  unless  it 
be  shown  that  the  goods  came  there  by  his  act  (per  Parke,  R,  in  Patrick  v. 
Colerick,  1838,  3  Mee.  &  W.  483).  This  natural  right  of  recaption  cannot 
be  exercised  "  where  such  exertion  must  occasion  strife  and  bodily  conten- 
tion, or  endanger  the  peace  of  society.  If,  for  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public  inn,  I  may  lawfully 
seize  him  to  my  own  use;  but  I  cannot  justify  breaking  open  a  private 
stable,  or  entering  on  the  grounds  of  a  third  person,  to  take  him,  except  he 
be  feloniously  stolen,  but  must  have  recourse  to  an  action  at  law  "  (3  Black. 
Com.  5). 

This  right  to  retake  goods  may  also  be  exercised  where  they  have  fallen 
on  to  the  land  of  another  by  accident.  An  entry  on  to  another's  land  to 
retake  fruit  which  has  fallen  on  to  the  same  from  the  owner's  tree,  or  trees 
which  have  been  blown  over  by  the  wind  or  fallen  through  decay,  is 
justifiable  (Vin.  Abr. "  Trespass,"  H.  a.  2,  L.  a. ;  Anthony  v.  Haney  (or  Haneys), 
1832,  8  Bing.  186  ;  34  E.  E.  670). 


Recapture. — See  Capture;  Peize. 


Receipt. — A  receipt  does  not  operate  by  way  of  estoppel,  and  is  not 
conclusive,  but  is  merely  prima  facie  evidence  of  payment  (Straton  v. 
Bastall,  1788,  2  T.  E.  366 ;  Skaife  v.  Jackson,  1824,  3  Barn.  &  Cress.  421). 
It  may  be  shown  that  the  receipt  was  signed  by  mistake  (Cesarini  v. 
Bonzani,  1859, 1  P.  &  F.  339),  or  that  the  transaction  in  respect  of  which 
it  was  given  was  merely  colourable,  and  that  no  money  was  in  fact  paid 
(Bowes  v.  Foster,  1858,  2  H.  &  N.  779) ;  and  a  receipt  which  is  obtained  by 
fraud  or  misrepresentation  is  a  nullity  (Benson  v.  Bennett,  1813,  1  Camp. 
N.  P.  394  n).  Where,  in  an  action  by  a  firm  for  a  partnership  debt,  the 
defendant  produced  a  receipt  signed  by  one  of  the  partners  in  the  name  of 
the  firm,  it  was  held  that  it  might  be  proved  that  the  debt  had  not  in  fact 
been  paid,  and  that  the  receipt  was  given  fraudulently  (Farrar  v.  Hutchinson, 
1839,  9  Ad.  &  E.  641).  So,  where  a  receipt  was  expressed  to  be  given  in 
full  discharge  of  all  claims,  it  was  held  that  evidence  might  be  given  to 
show  that  it  was  signed  subject  to  a  condition,  that  if  the  injuries  of  the 
person  signing  the  receipt  turned  out  to  be  more  serious  than  was 
anticipated,  he  should  not  be  precluded  from  claiming  further  compensation 
vol.  xi.  6 
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.{Lee  v.  Lancashire  and  Yorkshire  Rwy.  Co.,  1871,  L.  E.  6  Ch.  527).  As  to 
the  effect  of  a  receipt  indorsed  on  a  bill  of  exchange,  see  Pfiel  v. 
Vanhatenberg,  1810,  2  Camp.  K  P.  439 ;  Phillips  v.  Warren,  1845,  14 
Mee.  &  W.  379 ;  Graves  v.  Key,  1832,  3  Barn.  &  Adol.  313). 

No  particular  form  of  words  is  necessary  to  constitute  a  receipt.  The 
word  "  settled  "  or  "  paid,"  or  any  other  word  purporting  to  give  a  discharge, 
together  with  the  signature  of  the  creditor,  or  his  mere  signature  on  a 
document  specifying  the  amount  due,  without  any  other  words  indicating 
payment,  is  sufficient  (R.  v.  Martin,  1836,  7  Car.  &  P.  549 ;  Spaioforth  v. 
Alexander,  1798,  2  Esp.  621;  R.  v.  Roardman,  1838,  2  Moo.  &  E.  147; 
R.  v.  Overton,  1854,  23  L.  J.  M.  C.  29). 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  subject  to  certain  exemptions, 
imposes  a  duty  of  one  penny  upon  every  receipt  given  for,  or  upon  payment 
of,  money  amounting  to  £2  or  upwards,  the  duty  to  be  denoted  by  an 
adhesive  stamp,  which  must  be  cancelled  by  the  person  by  whom  the  receipt 
is  given  before  he  delivers  it  out  of  his  hands  (s.  101  (2),  Sched.  1).  For 
the  purposes  of  the  Act  the  expression  "receipt"  includes  any  note, 
memorandum,  or  writing,  whereby  any  money  amounting  to  £2  or  upwards, 
or  any  bill  of  exchange,  or  promissory  note  for  money  amounting  to  £2  or 
upwards,  is  acknowledged  or  expressed  to  have  been  received  or  deposited 
or  paid,  or  whereby  any  debt  or  demand,  or  any  part  of  a  debt  or  demand, 
of  the  amount  of  £2  or  upwards,  is  acknowledged  to  have  been  settled, 
satisfied,  or  discharged,  or  which  signifies  or  imports  any  such  acknowledg- 
ment, and  whether  the  same  is  or  is  not  signed  with  the  name  of  any  person 
(s.  101  (1)).  As  to  the  exemptions  from  duty,  see  the  1st  Schedule  to  the 
Act,  under  the  head  of  "Eeceipt."  Exemption  (8)  in  that  schedule  was 
repealed  by  the  Finance  Act,  1895  (58  &  59  Vict.  c.  16),  sec.  9,  which, 
however,  provides  that  neither  the  name  of  a  banker  (whether  accompanied 
by  words  of  receipt  or  not)  written  in  the  ordinary  course  of  his  business 
as  a  banker  upon  a  bill  of  exchange  or  promissory  note  duly  stamped,  nor 
the  name  of  the  payee  written  upon  a  draft  or  order,  if  payable  to  order, 
shall  constitute  a  receipt  chargeable  with  stamp  duty.  Exemption  (11) 
applies  to  receipts  for  payments  by  instalments  of  money  secured  by  an 
instrument  as  therein  mentioned  (Orme  v.  Young,  1815,  4  Camp.  N.  P. 
336). 

A  receipt  given  without  being  stamped  may  be  stamped  with  an 
impressed  stamp  within  fourteen  days  after  it  has  been  given,  on  payment 
of  the  duty  and  a  penalty  of  £5 ;  or  within  one  month  after  it  has  been 
given,  on  payment  of  the  duty  and  a  penalty  of  £10  (Stamp  Act,  1891, 
s.  102). 

If  any  person  gives  a  receipt  liable  to  duty  and  not  duly  stamped,  or  in 
any  case  where  a  receipt  would  be  liable  to  duty  refuses  to  give  a  receipt 
duly  stamped,  or  upon  a  payment  to  the  amount  of  £2  or  upwards  gives  a 
receipt  for  a  sum  not  amounting  to  £2,  or  separates  or  divides  the  amount 
paid  with  intent  to  evade  the  duty,  he  incurs  a  fine  of  £10  (s.  103).  As  to 
the  admissibility  in  evidence  of  a  receipt  which  is  not  duly  stamped, 
see  Stamp  Act,  1891,  s.  14;  Rristow  v.  Be  Secqueville,  1850,  5  Ex.  Eep. 
275. 


Receiver-General— An  officer  of  the  Duchy  Court  of  Lancaster, 
who  receives  the  revenues,  etc.,  within  the  duchy.  Prior  to  1891  there  was 
also  a  Eeceiver-General  of  Inland  Eevenue,  but  this  office  was  abolished  by 
sec.  1  of  the  Public  Accounts  and  Charges  Act,  1891. 


EECEIVEES 


83 


Receiver  of  Police  District.— See  Metropolitan  Police 
District. 


Receiver  Of  the  Fines— An  officer  who  received  the  fines 
which  were  payable  to  the  Crown  upon  the  issue  of  original  writs,  these 
being  a  matter  for  composition  between  the  Crown  and  the  litigant.  See 
Pollock  and  Maitland,  History  of  English  Law,  vol  i.  p.  174. 


Receivers. 
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Scope  of  Article. — The  powers  of  appointing  receivers  of  the  income  of 
mortgaged  property  conferred  on  mortgagees  by  Lord  Cranworth's  Act  (23 
&  24  Vict.  c.  145),  and  more  extensively  and  efficiently  by  the  Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  have  been  discussed  in  an  earlier  portion  of 
this  work  (see  Mortgage,  vol.  viii.  p.  480).  That  branch  of  the  subject, 
therefore,  will  not  be  further  considered  here,  and  this  article  will  be  con- 
fined to  receivers  appointed  by  the  Court.  It  may,  however,  be  remarked 
in  passing,  that  there  is  an  essential  distinction  between  a  receiver  ap- 
pointed by  deed  and  one  appointed  by  the  Court.  The  first  is  deemed 
to  be  the  agent  of  the  mortgagor  (44  &  45  Vict.  c.  41,  s.  19  (2));  a 
receiver  appointed  by  the  Court  is  the  agent  of  no  party  to  the  proceedings, 
but  is  an  officer  of  the  Court,  under  direction  of  which  he  acts,  and  from 
which  he  derives  his  authority  {Owen  &  Co.  v.  Gronk,  [1895]  1  Q.  B.  265  ; 
■Burt  v.  Bull,  [1895]  1  Q.  B.  276). 

Receiver  appointed  by  the  Court — Definition. — A  receiver  has  been  de- 
scribed as  "an  indifferent  person  between  the  parties  appointed  by  the 
,  Court  to  collect  and  receive  the  rents,  issues,  and  profits  of  land,  or  the  pro- 
duce of  personal  estate,  or  other  things  in  question  pending  the  suit,  where 
it  does  not  seem  reasonable  to  the  Court  that  either  party  should  do  so,  or 
where  a  party  is  incompetent  to  do  so,  as  in  the  case  of  an  infant " 
{Daniell's  Ch.  Br.  p.  1664;  Kerr,  p.  3). 

Jurisdiction. — Under  the  old  practice  the  jurisdiction  to  appoint  re- 
ceivers rested  solely  with  the  Court  of  Chancery,  in  which  Court  it  was  one 
of  the  oldest  remedies  available  to  the  suitor  {Hopkins  v.  Worcester  and 
Birmingham  Canal  Broprietors,  1868,  L.  E.  6  Eq.  p.  447,  per  Giffard,  V.C.). 
The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  however,  has  had  the  effect 
of  conferring  the  power  upon  all  the  Divisions  of  the  High  Court ;  and  by 
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sec.  25,  subsec.  8  of  that  statute  it  is  enacted  that  a  receiver  may  be  ap- 
pointed by  an  interlocutory  order  of  the  Court  in  all  eases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  convenient  that  such  order  should  be 
made ;  and  any  such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  shall  think  just.  The  remedy  being 
an  equitable  one,  the  practice  of  the  Chancery  Division  will,  as  far  as 
possible,  be  followed  by  the  Queen's  Bench  Division  ( Walmsley  v.  Mundy, 
1884,  13  Q.  B.  D.  807). 

Hffect  of  Judicature  Act,  1873,  s.  25  (8).  — The  effect  of  the  above 
subsection  has  been  to  considerably  enlarge  the  powers  of  the  Court  in 
granting  receivers.  Thus,  before  the  Judicature  Acts,  a  mortgagee  in  pos- 
session could  not  have  a  receiver  appointed  (Berney  v.Seieett,  1820, 1  Jac.&  W. 
647 ;  21  E.  E.  265 ;  Sturch  v.  Young,  1842,  5  Beav.  557).  But  under  the 
present  practice  the  Court  has  a  discretion,  and  may  in  a  proper  case 
appoint  a  receiver  at  the  instance  of  a  mortgagee  in  possession,  though,  as  a 
rule,  a  mortgagee  who  has  once  taken  possession  cannot  relinquish  such 
possession  at  pleasure ;  nor  will  the  Court  usually,  by  appointing  a  receiver. 
assist  the  mortgagee  to  get  rid  of  his  responsibilities  (In  re  Prytherch, 
Pryiherch  v.  Williams,  1889,  42  Ch.  D.  590).  And  again,  it  was  formerly 
held  that  a  mortgagee  with  the  legal  estate  could  not  have  a  receiver 
(Berney  v.  Sewell,  1820,  1  Jac.  &  W.  647 ;  21  E.  E.  265).  Since  the  Judica- 
ture Acts',  however,  there  have  been  numerous  cases  in  which  legal  mort- 
gagees have  obtained  such  orders  (Pease  v.  Fletcher,  1875,  1  Ch.  D.  273 ; 
Tillett  v.  Nixon,  1883,  25  Ch.  D.  238 ;  Mason  v.  Westoby,  1886,  32  Ch.  J). 
206 ;  Truman  v.  Redgrave,  1881,  18  Ch.  D.  547  ;  In  re  Pope,  1886,  17 
Q.  B.  D.  p.  749 ;  In  re  Prytherch,  Prytherch  v.  Willams,  ubi  supra).  So 
too,  before  the  Judicature  Acts,  one  tenant  in  common  could  not  obtain  a 
receiver  against  another  tenant  in  common,  unless  under  special  circum- 
stances (Norway  v.  Rowe,  1812,  19  Ves.  p.  159 ;  12  E.  E.  157 ;  Sandford  v. 
Ballard,  1861,  30  Beav.  109) ;  but  now  the  Court  has  jurisdiction  in  an 
action  for  partition  to  appoint  a  receiver,  where  one  co-owner  is  in  occupa- 
tion, though  not  in  exclusive  occupation  (Porter  v.  Lopes,  1877,  7  Ch.  D. 
358). 

A  receiver  may  now  be  appointed  in  an  action  to  recover  possession  of 
land,  even  though  the  title  be  in  dispute,  and  the  defendant  is  in  possession 
under  a  legal  title  (Berry  v.  Keen,  1882,  51  L.  J.  Ch.  912;  Foxwell  v.  Van 
Grutten,  [1897]  1  Ch.  64) ;  and  Talbot  v.  Hope  Scott,  1858,  27  L.  J.  Ch.  273 ; 
.Dunn  v.  Ferrior,  1868,  L.  E.  3  Ch.  719,  decisions  to  the  contrary,  are  no 
longer  law. 

The  Court  is  jealous  of  putting  a  narrow  construction  on  the  subsection 
(Real  and  Personal  Advance  Go.  v.  M'Garthy,  1879, 27  W.  E.  706).  Wide,  how- 
ever, as  the  discretion  is  which  it  confers  on  the  Court,  that  discretion  will  not 
be  exercised  capriciously  but  according  to  well-defined  principles.  It  was 
not  the  object  of  the  Act  to  create  new  rights,  but  to  provide  additional 
remedies  in  aid  of  previously  existing  rights.  Though  receivers  are  granted 
more  readily  than  was  the  case  before  the  passing  of  the  Judicature  Acts, 
yet  the  principles  on  which  the  jurisdiction  of  the  Court  of  Chancery  rested 
have  not  been  changed  (Holmes  v.  Millage,  [1893]  1  Q.  B.  551).  Thus,  the 
Court  will  not  interfere  with  an  executor's  right  of  retainer  by  appointing 
a  receiver  at  the  instance  of  a  plaintiff  in  a  creditor's  action,  merely  because 
the  executor  will  probably  exercise  his  right  to  the  prejudice  of  the  general 
body  of  creditors,  nor  unless  it  is  shown  that  the  assets  are  being  wasted 
{In  re  Wells,  Molony  v.  Brooke,  1890,  45  Ch.  D.  569). 

"Just  or  Convenient. — The  effect  of  the  words  "just  or  convenient"  has 
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been  much  discussed  in  connection  with  the  proeess  which  is  termed,  though 
not  with  complete  accuracy  (In  re  Shephard,  Atkins  v.  Shephard,  1889, 43  Ch. 
D.  131),  "  equitable  execution,"  that  process  by  which  the  Court  affords  an 
equitable  remedy  to  a  judgment  creditor,  where  legal  impediments  to  legal 
execution  exist,  or  where  there  are  special  circumstances  making  it  just  and 
convenient  that  a  receiver  should  be  appointed  (Anglo-Italian  Bank  v.  Dairies, 
1878,  9  Ch.  D.  275 ;  Salt  v.  Cooper,  1880, 16  Ch.  D.  544 ;  In  re  Pope,  1886, 17 
Q.  B.  D.  743  ;  Manchester  and  Liverpool  District  Banking  Co.  v.  Parkinson, 
1888,  22  Q.  B.  D.  173  ;  In  re  Shephard,  Atkins  v.  Shephard,  1889, 43  Oh.  D. 
131;  Holmes  v.  Millage,  [1893]  1  Q.  B.  551  ;  Harris  v.  Beauchamp,  [1894]  1 
Q.  B.  801).  The  subject  of  equitable  execution  has  been  dealt  with  in  the 
article  on  Execution  in  vol.  v.  of  the  present  work,  pp.  159-163.  It  must 
suffice  here  to  say  that,  before  an  order  for  equitable  execution  will  be 
granted,  legal  impediments  to  obtaining  execution  of  the  judgment  in  the 
ordinary  course  of  law  must  be  shown  (Manchester  and  Liverpool  District 
Banking  Co.  v.  Parkinson) ;  and  that  the  subsection  does  not  enable  the 
Court  to  grant  a  receiver  in  cases  where  before  the  Act  no  such  jurisdiction 
existed  (Holmes  v.  Millage ;  Harris  v.  Beauchamp). 

Subject  to  such  considerations  as  those  above  mentioned,  there  is  no 
limit  to  the  power  of  the  Court  to  appoint  a  receiver,  except  that  it  is  only 
to  be  exercised  when  it  appears  "just  and  convenient"  (Gawthorpe  v.  Gaw- 
thorpe,  1878,  W.  N.  91 ;  In  re  Coney,  Coney  v.  Bennett,  1885,  29  Ch.  D.  993). 
[As  to  the  subsection,  the  reader  is  also  referred  to  Injunction  in  vol.  vi. 
pp.  465-468.] 

Object  of  Jurisdiction. — The  object  of  -  the  jurisdiction  is  to  provide  for 
the  safety  of  property  in  dispute  pending  a  litigation,  and  to  preserve 
property  in  danger  of  being  dissipated  or  destroyed  by  those  to  whose 
care  it  is  by  law  intrusted,  or  by  persons  having  immediate  but  partial 
interests  (Lord  Redesdale,  p.  133).  In  Evans  v.  Coventry,  1854,  3  Drew. 
p.  80,  it  was  said  that  a  receiver  can  only  be  properly  granted  for  the  pur- 
pose of  getting  and  securing  funds  which  the  Court  at  the  hearing,  or  in  the 
course  of  the  cause,  will  have  the  means  of  distributing  among  the  persons 
entitled  to  those  funds  (see  also  Wright  v.  Vernon,  1855,  3  Drew.  112 ; 
Tullett  v.  Armstrong,  1836,  1  Keen,  428). 

Appointment  is  Discretionary. — "It  is  in  the  sound  discretion  of  the 
Court  whether  it  will  appoint  a  receiver"  (Greville  v.  Fleming,  1845,  2 
Jo.  &  Lat.  335).  "  A  decree  of  this  Court  for  a  receiver  is  a  discretionary 
power  exercised  by  this  Court  with  as  great  utility  to  the  subject  as  any 
sort  of  authority  that  belongs  to  it,  and  is  provisional  only  for  the  more 
speedy  getting  in  of  a  party's  estate,  and  securing  it  for  the  benefit  of  such 
person  who  shall  appear  to  be  entitled,  and  does  not  at  all  affect  the 
right"  (per  Lord  Hardwicke,  L.C.,  in  Skip  v.  HarWood,  1747,  3  Atk. 
564). 

In  Owen  v.  Homan,  1853,  4  H.  L.  997,  Ld.  Cranworth,  L.C.,  thus  stated 
the  principle  on  which  the  Court  acts  by  preserving  property  pending  the 
litigation  which  is  to  decide  the  right  of  the  litigant  parties : — 

In  such  cases  the  Court  must  of  necessity  exercise  a  discretion  as  to  whether  it  will  or 
will  not  take  possession  of  the  property  by  its  officer.  No  positive  unvarying  rule  can 
be  laid  down  as  to  whether  the  Court  will  or  will  not  interfere  by  this  kind  of  interim 
protection  of  the  property.  Where  indeed  the  property  is  as  it  were  in  medio,  in  the 
enjoyment  of  no  one,  the  Court  can  hardly  do  wrong  in  taking  possession.  It  is  the. 
common  interest  of  all  parties  that  the  Court  should  prevent  a  scramble.  .  .  .  But  when 
the  object  of  the  plaintiff  is  to  assert  a  right  to  property  of  which  the  defendant  is  in 
the  enjoyment  the  case  is  necessarily  involved  in  further  questions.  The  Court  by 
taking  possession  at  the  instance  of  the  plaintiff  may  be  doing  a  wrong  to  the  defendant,. 
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in  some  cases  an  irreparable  wrong.  If  the  plaintiff  should  eventually  fail  in  establishing* 
his  right  against  the  defendant,  the  Court  may  by  its  interim  interference  have  caused 
mischief  to  the  defendant,  for  which  the  subsequent  restoration  of  the  property  may  afford 
no  adequate  compensation.  In  all  cases,  therefore,  where  the  Court  interferes  by  appointing 
a  receiver  of  property  in  the  possession  of  the  defendant,  before  the  title  of  the  plaintiff' 
is  established  by  decree,  it  exercises  a  discretion  to  be  governed  by  all  the  circumstances  ■ 
of  the  case.  Where  the  evidence  on  which  the  Court  is  to  act  is  very  clear  in  favour  of  the  , 
plaintiff,  there  the  risk  of  eventual  injury  to  the  defendant  is  very  small,  and  the  Court 
does  not  hesitate  to  interfere.  Where  there  is  more  of  doubt,  there  is  of  course  more  of 
difficulty.  The  question  is  one  of  degree,  as  to  which,  therefore,  it  is  impossible  to  lay' 
down  any  precise  or  unvarying  rule 

(p.  1032).  The  discretion  of  the  judge  is  not,  except  under  special  circum- 
stances, interfered  with  by  the  Court  of  Appeal  {Nothard  v.  Proctor,  1875,  L.  B. 
1  Ch.  4). 

In  what  Cases  appointed. — The  appointment  of  a  receiver  being,  as  has' 
been  stated,  discretionary,  it  is  obviously  impossible  to  lay  down  any 
general  rule,  for  the  Court  must  necessarily  be  guided,  in  arriving  at  a 
decision  whether  the  case  presented  to  it  is  one  for  the  exercise  of  the' 
jurisdiction,  by  all  the  surrounding  circumstances.  No  attempt,  therefore,, 
can  be  made  within  the  limits  of  this  article  to  discuss  the  numerous  cases 
or  classes  of  cases  in  which  the  Court  will  interfere  for  the  protection  of 
parties  by  the  appointment  of  a  receiver.  The  reader  is  referred  to  Chap- 
II.  of  Mr.  Kerr's  work,  where  the  subject  is  fully  discussed  under  the 
following  heads : — (1)  Infants  ;  (2)  executors  and  trustees  ;  (3)  pending^ 
litigation  as  to  probate ;  (4)  mortgagor  and  mortgagee ;  (5)  debtor  and 
creditor ;  (6)  public  companies ;  (7)  vendor  and  purchaser ;  (8)  covenantor 
and  covenantee;  (9)  tenant  for  life  and  remainderman;  (10)  partners;' 
(11)  lunacy ;  (12)  tenants  in  common ;  (13)  possession  under  legal  title ;: 
(14)  other  cases.  (See  also  Daniell's  Ch.  Pr.  pp.  1664-1678  ;  Seton.pp.  658- 
666).  It  should,  however,  be  stated  that  in  the  case  of  interests  which  are' 
equitable  merely,  the  Court  will,  in  appointing  a  receiver,  take  care  that 
the  rights  of  parties  claiming  by  a  paramount  title  are  not  interfered  with.. 
Thus  a  receiver  may  be  appointed  at  the  instance  of  a  subsequent  incum- 
brancer against  a  prior  legal  mortgagee  not  in  possession ;  but  in  such  cases> 
the  order  will  be  made  without  prejudice  to  the  rights  of  prior  incum- 
brancers to  take  possession  under  their  securities  {Berney  v.  Sewell;  1820, 
1  Jac.  &  W.  647  ;  21  E.  E.  265 ;  Norway  v.  Rowe,  1812, 19  Ves.  143  ;  12  E.  E.. 
157  ;  Perry  v.  Oriental  Hotels  Co.,  1870,  L.  E.  5  Ch.  420  ;  Pease  v.  Fletcher,, 
1875,  L.  E.  1  Ch.  273).  And  so,  where  a  receiver  is  appointed  by  way  of 
equitable  execution  over  the  lands  of  a  judgment  debtor  which  are  in: 
mortgage,  the  appointment  is  made  without  prejudice  to  the  rights  of  prior 
incumbrancers  ( Wells  v.  Kilpin,  1874,  L.  E.  18  Eq.  298  ;  Smith  v.  Cowell,, 
1881,  6  Q.  B.  D.  75  ;  Salt  v.  Cooper,  1880, 16  Ch.  D.  544 ;  and  see  Underhay 
v.  Bead,  1887,  20  Q.  B.  D.  209).  It  is  the  constant  habit  of  the  Court  not 
to  look  at  mortgagees  further  than  to  see  that  they  are  not  prejudiced 
{Norway  v.  Bowe,  1812,  19  Ves.  p.  153,  per  Lord  Eldon,  L.C.).  And  a  prior- 
mortgagee  has  no  concern  with  the  appointment,  nor  will  he  be  allowed  to' 
object  to  such  appointment  by  any  act  short  of  a  personal  assertion  of  his  legal 
right,  and  taking  possession  himself  {Silver  v.  Bishop  of  Norwich,  1816,  3. 
Swans.  112  n). 

Application,  when  made. — The  words  "  interlocutory  order  "  in  sec.  25' 
(8)  of  the  Judicature  Act,  1873,  are  not  confined  to  an  order  made  between' 
Writ  and  final  judgment,  but  mean  an  order  other  than  an  order  made  by' 
way  of  final  judgment  in  an  action,  whether  such  order  be  made  before, 
judgment  or.  after  {Smith  v.  Cowell,  1881,  G  Q.  B.  I).  7.5).. 
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An  application  for  a  receiver  may  be  made  at  any  stage  of  the  proceed- 
ings (Anglo-Italian  Bank  v.  Bavies,  1878,  9  Ch.  D.  p.  287). 

Under  the  former  practice  a  receiver  would  not  be  appointed  before 
decree,  unless  the  appointment  was  prayed  by  the  bill,  nor  would  leave  to 
amend  be  granted  (  Pare  v.  Clegg,  1861,  19  W.  E.  46).  Under  the  modern 
practice,  where  the  appointment  of  a  receiver  forms  a  substantial  portion  of 
the  relief  claimed  in  the  action,  the  writ  should  be  indorsed  accordingly 
(Colebourne  v.  Colebourne,  1876,  1  Ch.  D.  690),  and  the  indorsement  may  be 
amended  (S.  C),  but  the  order  may  be  made,  even  though  there  be  no  claim 
for  a  receiver  in  the  indorsement  (Norton  v.  Gover,  1877,  W.  N.  206  ;  Salt 
v.  Cooper,  1880, 1  Ch.  D.  544). 

An  order  could,  under  the  old  practice,  be  made  at  the  hearing,  though 
not  prayed  by  the  bill  (Osborne  v.  Harvey,  1841, 1  Y.  &  C.  C.  116).  And  now 
the  power  conferred  by  sec.  25  (8)  of  the  Judicature  Act,  1873,  can  be 
exercised  at  the  trial  of  the  action  as  well  as  upon  interlocutory  application 
(In  re  Prytherch,  Prytherch  v.  Williams,  1889,  42  Ch.  D.  590). 

After  decree  the  Court  would  on  motion  grant  a  receiver  where  a 
special  case  was  made  out  (Thomas  v.  Davis,  1847,  11  Beav.  29  ;  Wright  v. 
Vernon,  -1855,  3  Drew.  112)  ;  and  now  the  order  may  be  obtained  after 
judgment  (Anglo-Italian  Bank  v.  Bavies,  1878,  9  Ch.  D.  275).  After  judg- 
ment for  foreclosure  absolute,  however,  the  action  being  at  an  end,  the 
plaintiff  cannot  obtain  an  order  for  appointment  of  a  receiver  of  the 
mortgaged  property  ( Wills  v.  Luff,  1888,  38  Ch.  D.  197). 

Inasmuch  as  the  action  is  pending  within  sec.  24  (7)  of  the  Judicature 
Act,  1873,  so  long  as  the  final  judgment  remains  unsatisfied,  the  Court  has 
power  to  appoint  a  receiver  by  way  of  equitable  execution  upon  motion  in 
the  action,  although  the  original  writ  was  not  indorsed  for  a  receiver  (Salt 
v.  Cooper,  1880,  16  Ch.  D.  544).  And  see  In  re  Peace  v.  Waller,  1883,  24 
Ch.  D.  407,  where  it  was  decided  that  the  order  may  be  made  where  pro- 
ceedings are  pending  without  any  fresh  suit. 

The  Court  of  Appeal  can  appoint  a  receiver,  though  no  previous  applica- 
tion has  been  made  to  the  Court  below  (Hyde  v.  Warden,  1876, 1  Ex.  D. 
309). 

Application,  by  whom  made. — An  application  for  the  appointment  of  a 
receiver  may  be  made  to  the  Court  or  a  judge  by  any  party.  If  it  be  by  the 
plaintiff  under  sec.  25  (8)  of  the  Judicature  Act,  1883,  it  may  be  made 
either  ex  parte  or  with  notice,  and  if  by  any  other  party,  then  on  notice  to  the 
plaintiff,  and  at  any  time  after  appearance  by  the  party  making  the 
application  (E.  S.  C,  1883,  Order  50,  r.  6). 

Under  the  old  practice  a  defendant  could  not  apply  until  after  judg- 
ment (Bobinson  v.  Hadley,  1849,  11  Beav.  614);  but  it  is  now  well- 
established  that  even  before  judgment  a  defendant  may  apply,  and  that 
although  the  plaintiff  has  already  served  a  notice  of  motion  for  the  same 
purpose  (Sargant  v.  Bead,  1876,  1  Ch.  D.  600).  In  a  proper  case  such  an 
order  may  be  obtained  ex  parte  by  a  defendant  who  has  entered  an  appear- 
ance (Hick  v.  Lockwood,  1883,  W.  N.  48). 

Ex  parte  Applications. — Although  there  is  power  to  appoint  a  receiver 
ex  parte,  and  such  an  order  may  be  made  even  before  service  of  the  writ 
(Taylor  v.  Eckersley,  1876,  2  Ch.  D.  302  ;  In  re  H.'s  Estate,  H.  v.  H,  1875,  1 
Ch.  D.  276),  the  discretion  will  be  exercised  with  great  caution,  and  only  in 
cases  of  extreme  urgency  (Lucas  v.  Harris,  1886,  18  Q.  B.  D.  127  ;  In  re 
Potts,  Ex  parte  Taylor,  [1893]  1  Q.  B.  648  ;  but  see  Minter  v.  Kent,  Sussex, 
and  General  Land  Society,  1895,  72  L.  T.  186).  In  In  re  Pountain,  1888,  37 
Ch.  D.  609,  an  interim  receiver  of  the  estate  of  a  supposed  lunatic  was 
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appointed  ex  parte  pending  an  inquisition.     See,  too,  Fuggle  v.  Bland,  1883, 
11  Q.  B.  D.  711. 

Application,  how  made. — In  the  Chancery  Division  an  application  for 
appointment  of  a  receiver  is  usually  made  by  motion.  Where,  however,  the 
appointment  is  consented  to,  it  may  be  made  by  summons  at  chambers 
{Blaekborough  v.  Ravenhill,  1852,  16  Jur.  1085).  And  an  order  may  be 
obtained  at  chambers  for  the  appointment  of  a  new  receiver  in  the  place  of 
one  deceased  {Booth  v.  Coulton,  1868,  16  W.  B.  683).  Where  an  administra- 
tion action  is  commenced  by  originating  summons,  a  receiver  can  be 
appointed,  either  in  chambers  or  in  Court,  immediately  after  the  service  of 
the  summons  {In  re  Francke,  Brake  v.  Francke,  1888,  57  L.  J.  Ch.  437  ;  and 
see  Gee  v.  Bell,  1887,  35  Ch.  D.  160).  Where  proceedings  for  foreclosure 
are  commenced  by  originating  summons  under  Order  55,  r.  5a,  it  is  quite  a 
common  practice  for  receivers  to  be  appointed  by  orders  made  in  chambers. 
In  Barr  v.  Harding,  1888,  36  W.  R  216,  the  plaintiff  was  only  allowed 
such  costs  as  he  would  have  been  entitled  to  if  his  proceedings  had  been 
commenced  by  originating  summons,  Kay,  J.,  expressing  the  view  that  he 
could  clearly  appoint  a  receiver  on  summons ;  and  see  0' Kelly  v.  Culver- 
house,  1887,  W.  N.  36  ;  Weston  v.  Levy,  1887,  W.  N,  76.  Where,  however, 
the  appointment  of  a  receiver  is  contested,  it  is  more  convenient  that  the 
application  should  be  by  motion  in  Court.  In  the  Queen's  Bench  Division 
the  application  is  made  by  summons  at  chambers,  which  must  be  heard  by 
a  judge  (Order  50,  r.  12  {h)). 

Who  may  be  Appointed. — Unless  the  parties  are  agreed  on  the  person  to 
be  appointed  receiver,  the  usual  course  is  to  refer  it  to  chambers  to  appoint 
some  fit  and  proper  person.  But  if  they  consent,  the  appointment  may  be 
made  at  once  {In  re  Llewellyn,  Lane  v.  Lane,  1883,  25  Ch.  D.  66  ;  Tillett  v. 
Nixon,  1883,  25  Ch.  D.  238). 

If  one  of  the  parties  desire  to  propose  himself,  care  must  be  taken  that 
leave  to  that  effect  is  reserved  in  the  order  {Davis  v.  Duke  of  Marlborough,, 
1818,  2  Swans,  p.  118).  As  a  rule,  however,  and  except  under  special  cir- 
cumstances, the  Court  prefers  a  stranger  rather  than  one  of  the  parties, 
and  will  not  appoint  a  party  except  by  consent  {In  re  Lloyd,  Allen  v.  Lloyd, 
1879,  12  Ch.  D.  447).  The  plaintiff,  however,  is  occasionally  appointed, 
particularly  in  cases  of  equitable  execution  and  in  cases  of  emergency 
{Fuggle  v.  Bland,  1883,  11  Q.  B.  D.  711 ;  Hyde  v.  Warden,  1876,  1  Ex.  D. 
309;  Taylor  v.  Fckersley,  1876,  2  Ch.  D.  302;  Boyle  v.  Bettws  Llantwit 
Colliery  Co.,  1876,  2  Ch.  D.  726). 

In  cases  of  dispute,  the  Court  will  exercise  its  discretion  in  appointing 
the  fittest  person  for  the  office,  without  regard  to  who  may  propose  him 
{Lespinasse  v.  Bell,  1821, 2  Jac.  &  W.  436).  It  is,  however,  a  well  recognised 
rule  of  practice  that,  cceteris  paribus,  the  nominee  of  the  party  having 
carriage  of  the  order  will  be  preferred,  unless  personal  objections  to  his 
appointment  be  shown  to  exist  ( Wilson  v.  Poe,  1825,  1  Hog.  322 ;  Baylies 
v.  Baylies,  1844, 1  Col.  C.  C.  p.  548 ;  Bord  v.  Tollemache,  1862,  1  New  Eep. 
177).  Any  other  rule  would  act  as  an  encouragement  to  parties  to  contest  the 
appointment  of  the  person  proposed  as  receiver  wherever  they  are  not  agreed. 
t  The  Court  will  not  appoint  a  person  whose  duty  it  is  to  check  the 
receiver.  Thus  it  is  most  unusual  to  appoint  a  trustee  receiver  {Sutton  v. 
Jones,  1809,  15  Ves.  584),  though  under  special  circumstances  it  may  be 
done.  Usually  a  trustee,  if  appointed,  will  be  required  to  act  without 
salary  {Sutton  v.  Jones,  1809,  15  Ves.  584;  Sykes  v.  Hastings,  1805,  13  Ves. 
363;  Pilkington  v.  Baker,  1876,  24  W.  E.  234;  but  see  In  re  Bignell,, 
Bignell  v.  Chapman,  [1892]  1  Ch.  59). 
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The  next  friend  of  an  infant  is  not  a  proper  person  to  be  appointed 
{Stone  v.  Wishart,  1817, 2  Madd.  64) ;  nor  the  son  of  the  next  friend  (Taylor 
v.  Oldham,  1822,  Jac.  527).  (See  Next  Friend.)  And  similarly,  a  solicitor 
engaged  in  the  action  in  which  the  appointment  is  made,  is  ineligible  (In  re 
Lloyd,  Allen  v.  Lloyd,  1879,  12  Oh.  D.  447),  and  will  not  be  appointed,  even 
by  consent  (  Watson  v.  Arundel,  1875,  L.  E.  Ir.  9  Eq.  524). 

Where  a  company  has  been  ordered  to  be  wound  up,  and  a  liquidator 
appointed,  and  it  is  also  desired  to  have  a  receiver  appointed  in  an  action  at 
the  suit  of  debenture-holders  of  the  company,  it  is  the  settled  course  of 
the  Court  that,  in  the  absence  of  special  circumstances,  the  same  person 
should  fill  the  two  capacities  of  liquidator  and  receiver  (Perry  v.  Oriental 
Hotels  Co.,  1870,  L.  E.  5  Ch.  420 ;  Tottenham  v.  Swansea  Zinc  Ore  Co.,  1884, 
32  W.  E.  716  ;  British  Linen  Go.  v.  South  American  and  Mexican  Co.,  [1894] 
1  Ch.  108 ;  Industrial  and  General  Trust  v.  South  American  and  Mexican 
Co.,  1894,  42  W.  E.  181).  Where,  however,  a  receiver  has  been  appointed 
by  debenture-holders,  under  a  power  to  that  effect  in  their  trust  deed,  such 
receiver  will  not  be  displaced  in  favour  of  a  liquidator  appointed  in  the 
winding-up  of  the  company  (In  re  Pound,  Son,  &  Hutchins,  1889,  42  Ch.  D. 
402 ;  In  re  Joshua  Stubbs,  Barney  v.  Stubbs,  [1891]  1  Ch.  475).  Nor  will 
the  discretion  of  the  Court  in  refusing  to  displace  the  receiver  be  reviewed 
by  the  Court  of  Appeal  (In  re  Joshua  Stubbs,  Barney  v.  Stubbs).  Where  an 
application  is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of  deben- 
ture-holders or  other  creditors  of  a  company,  the  official  receiver  may  be 
appointed  (Companies  (Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
s.  4(6)). 

The  Court  of  Appeal  will  not,  except  in  an  extreme  case,  disturb  the 
selection  of  a  receiver  by  the  judge  of  first  instance,  unless  there  be  some 
objection  in  point  of  principle  to  the  person  appointed  (CooJces  v.  Cookes, 
1865,  2  De  G.,  J.  &  S.  526 ;  Perry  v.  Oriental  Hotels  Co.,  1870,  L.  E.  5  Ch. 
420). 

Security  of  Receiver. — Where  an  order  is  made  directing  a  receiver  to  be  appointed, 
unless  otherwise  ordered,  the  person  to  be  appointed  must  first  give  security,  to  be 
allowed  by  the  Court  or  a  judge,  and  taken  before  a  person  authorised  to  administer  oaths, 
duly  to  account  for  what  he  shall  receive  as  such  receiver,  and  to  pay  the  same  as  the 
Court  or  judge  shall  direct  (Order  60,  r.  16). 

Where  any  judgment  or  order  is  pronounced  or  made  in  Court  appointing  a  person 
therein  named  to  be  receiver,  the  Court  or  a  judge  may  adjourn  to  chambers  the  cause 
or  matter  then  pending,  in  order  that  the  person  named  as  receiver  may  give  security, 
and  may  thereupon  direct  such  judgment  or  order  to  be  drawn  up  (Order  50,  r.  17). 

Where  the  receiver  is  appointed  subject  to  his  giving  security,  the 
appointment  is  not  complete,  so  far,  at  any  rate,  as  it  affects  third  parties, 
until  the  security  has  been  given  (Edwards  v.  Edwards,  1876,  2  Ch.  D.  291); 
but  after  security  given,  the  order  relates  back  to  the  time  when  it  was 
actually  pronounced  (Ex  parte  Evans,  In  re  Watkins,  1879,  13  Ch.  D.  252). 
If  the  order  is  silent  as  to  the  receiver  giving  security,  his  appointment  is 
complete  upon  the  order  being  made,  and  possession  taken  under  it  (Morrison 
v.  Skerne  Iron  Works  Co.,  1889,  60  L.  T.  588). 

It  is  common  practice  in  urgent  cases  to  allow  the  receiver  to  act  at 
once,  on  the  party  on  whose  application  he  is  appointed  giving  an  under- 
taking to  be  responsible  for  his  receipts. 

The  Court  will  not,  as  a  rule,  dispense  with  the  usual  security,  even  with 
consent  of  the  parties  interested.  The  proper  course  is  for  the  parties  of 
their  own  authority  to  nominate  a  receiver,  and  then  to  apply  for  liberty 
for  him  to  act  without  security  (Manners  v.  Furze,  1847, 11  Beav.  30).    And 
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certainly,  where  the  parties  are  not  competent  to  consent,  security  will  not 
generally  be  waived  {Tyke  v.  Tylee,  1853,  17  Beav.  583).  Occasionally, 
however,  a  receiver  is  appointed  without  security.  Thus,  no  security  was 
required  where  the  object  was  the  preservation  of  property  pending  an' 
appeal,  and  the  party  appointed  receiver  alone  had  to  incur  expenditure 
(Hyde  v.  Warden,  1876,  1  Ex.  D.  309);  and  where  the  object  of  the' 
appointment  was  merely  to  create  a  charge  on  the  interest  of  a  judgment 
debtor  in  property  subject  to  prior  charges,  and  not  to  enter  into  possession 
of  rents  and  profits  (Hewett  v.  Hurray,  1885,  54  L.  J.  Ch.  572) ;  and  see. 
Taylor  v.  Eckersley,  1876,  2  Ch.  D.  302,  where  a  plaintiff  was  appointed  by 
the  Court  of  Appeal  interim  receiver  for  fourteen  days,  or  until  a  receiver 
was  appointed,  and  was  not  required  to  give  security,  he  undertaking  not  to 
deal  with  the  property  except  under  direction  of  the  Court,  and  to  abide- 
by  any  order  which  the  Court  might  think  fit  to  make  as  to  damages  or 
otherwise.  Where  no  security  is  to  be  given,  the  fact  should  be  specially 
mentioned  in  the  order  (Morrison  v.  Skerne  Iron  Works  Co.,  1889,  60  L.  T. 
588). 

Where  security  has  to  be  given,  it  was  formerly  the  invariable  practice 
to  require  that  it  should  take  the  form  of  a  recognisance  of  the  receiver 
himself,  with  two  or  more  sureties.  The  recognisance  is,  in  the  Chancery 
Division,  given  to  the  two  senior  Masters  in  the  chambers  of  the  judge  to- 
whom  the  cause  is  assigned  (Order  60,  r.  4) ;  in  the  Queen's  Bench  Division 
it  is  given  to  two  of  the  Masters  of  that  division.  The  recognisance  must  be' 
enrolled  within  six  months  from  its  acknowledgment,  except  under  special 
circumstances,  and  by  an  order  made  by  the  Court  or  judge  on  motion  for 
enrolment  after  that  time  (Order  61,  r.  14).  The  sureties  to  a  recognisance 
must  be  resident  in  England,  even  where  the  receiver  is  appointed  over 
foreign  assets  (Goclcburn  v.  Raphael,  1825,  2  Sim.  &  St.  453 ;  25  E.  E.  244). 

In  modern  practice  it  is  very  usual  to  accept  the  bond  of  the  receiver 
and  a  guarantee  society,  and  that  is  considered  sufficient  security  up  to 
£2000.  Where,  however,  larger  security  has  to  be  given,  a  bond  and 
recognisance  of  the  receiver  and  society  are  required.  Where  the  receiver 
is  appointed  with  a  salary,  the  premium  on  such  bond  is  payable  by  himself,, 
and  he  will  not  be  allowed  the  amount  on  passing  his  account ;  secus,  where 
he  is  appointed  without  salary  (Harris  v.  Sleep,  [1897]  2  Ch.  80). 

The  sum  in  which  the  security  is  usually  required  to  be  given  is 
double  the  amount  of  the  annual  income.  Where  capital  sums  have  to  be 
got  in,  the  security  is  fixed  at  the  amount  which  may  reasonably  be  expected, 
to  come  to  the  hands  of  the  receiver.  Occasionally,  with  a  view  to  diminish- 
ing the  amount  of  the  security,  part  of  the  estate  is  ordered  to  be  brought 
into  Court  (Ex  parte  Clayton,  In  re  Starkie,  1826,  1  Euss.  476  ;  In  re  Eagle, 
1847,  2  Ph.  Ch.  201).  With  the  same  object,  accounts  are  frequently 
directed  to  be  brought  in  half-yearly  instead  of  at  less  frequent  intervals ; 
but,  on  the  score  of  expense,  this  should  only  be  done  under  special 
circumstances. 

Salary  and  Allowances  of  Receiver. — Unless  otherwise  ordered,  a  person' 
appointed  receiver  will  be  allowed  a  proper  salary  or  allowance  (Order  50, 
r.  16). 

A  receiver  is  usually  paid  by  a  percentage  on  the  gross  amount  of  his 
receipts.  The  amount  formerly  allowed  was,  as  a  rule,  5  per  cent. ;  but 
there  is  no  settled  scale,  and  the  amount  allowed  depends  on  the  degree  of 
difficulty  or  facility  experienced  in  collection  (Day  v.  Croft,  1840,  2  Beav. 
488).  The  scale  of  remuneration  adopted  in  the  case  of  liquidators  does 
not  apply  (Prior  v.  Bagster.  1888,  57  L.  T.  76.0).     The  salary  payable  to  a 
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receiver,  however,  by  no  means  represents  all  that  he  is  entitled  to  receive 
out  of  the  estate.     For  it  is  well  established  that  he  will  also  be  entitled  to> 
payment  in  respect  of  any  extraordinary  trouble  or  expenditure  which  he> 
may  incur  in  discharge  of  the  duties  of  his  office  (Potts  v.  LeigUon,  1808,. 
15  Ves.  273 ;  Malcolm  v.   O'Callaghan,  1836,  3  Myl.  &  Cr.  52 ;  Harris  v. 
Sleep,  [1897]  2  Ch.  80).     It  was  held  in  some  of  the  earlier  cases  that  such 
an  allowance  would  not  be  made  unless  the  sanction  of  the  Court  had  been  • 
previously  obtained  (In  re  Ormsby,  1809,  1  Ball  &  B.  189 ;  12  B.  E.  13 ; 
Malcolm  v.  O'Callaghan  (ubi  supra)) ;  but  in  Harris  v.  Sleep  it  was  said  that- 
the  Court,  when  the  circumstances  are  before  it,  will  see  that  right  is  done,, 
and  in  that  case  the  special  remuneration  was  allowed,  although  not  asked 
for  at  the  time  of  the  receiver's  appointment.     It  is  unquestionable,  how- 
ever, that  the  safer  course  is  to  obtain  leave  before  undertaking  the  special 
work.     When  a  receiver  takes  proceedings  on  behalf  of  the  estate,  if  he* 
has  obtained  leave  to  take  them,  his  expenses  are  allowed ;  if  he  has  not 
obtained  leave,  his  expenses  are  allowed  if  he  is  successful,  but  not  other- 
wise (Bristowe  v.  Needham,  1847,  2  Ph.  Ch.  190 ;  Malcolm  v.  O'Callaghan, 
1837,  3  Myl.  &  Cr.  52).     A  receiver  is  entitled  to  be  indemnified  out  of  the 
estate  for  the  costs  of  an  adverse  application  against  him  by  a  party  to  the 
suit,  which  has  been  dismissed,  with  costs  (Courand  v.  Hanmer,  1846,  9 
Beav.  3). 

If  a  receiver,  either  in  Chancery  or  Bankruptcy,  chooses  to  advance  money  of  his 
own  without  the  previous  authority  of  the  Court,  he  can  only  look  to  the  estate  for 
indemnity.  The  practice  in  the  Chancery  Division  is  for  a  receiver  and  manager,  before 
he  advances  money,  to  apply  to  the  Court  for  its  authority  to  do  so  ;  and  when  the  Court 
gives  him  authority,  it  generally  allows  him  interest  at  5  per  cent,  on  the  sum  which  it 
authorises  him  to  advance,  and  gives  him  a  charge  on  the  assets  for  that  sum  and  the 
interest 

(per  Jessel,  M.  E.,  Ex  parte  Izard,  In  re  Bushell,  1883,  23  Ch.  D.  75). 

A  receiver  is  entitled  to  his  costs,  charges,  and  expenses  in  priority  to 
the  costs  of  other  parties,  and  next  after  the  costs  of  realization  (Batten  v. 
Wedgwood  Coal  &  Iron  Co.,  1884,  28  Ch.  D.  317 ;  and  see  Strapp  v.  Bull,. 
[1895]  2  Ch.  1).  Where  a  receiver  has  been  appointed,  has  gone  into 
possession,  and  received  rents  with  the  knowledge  of  a  mortgagee,  such 
mortgagee,  upon  taking  possession,  is  only  entitled  to  the  balance  of  the- 
rents  in  the  receiver's  hands  after  deduction  of  the  receiver's  remuneration 
and  expenses  (Davy  v.  Price,  1883,  W.  1ST.  226). 

Where  a  party  to  the  action  is  appointed,  the  appointment  is  usually  on 
the  terms  that  the  receiver  shall  act  without  salary  (Sargant  v.  Read,  1876, 
1  Ch.  D.  600 ;  In  re  Prytherch,  Prytherch  v.  Williams,  1889,  42  Ch.  D. 
590).  Similarly,  with  regard  to  a  trustee,  where  he  is  appointed  to  act  as 
receiver,  it  will  usually  be  on  the  terms  that  he  acts  without  salary  (Sutton- 
v.  Jones;  1809, 15  Ves.  584 ;  Sykes  v.  Hastings,  1805, 11  Ves.  363 ;  PilMngton 
v.  Baker,  1876,  24  W.  E.  234).  There  is,  however,  no  inflexible  rule  that  a 
trustee  can  only  be  appointed  to  act  as  receiver  on  those  terms  ;  and  the 
fact  that  the  judgment  did  not  mention  remuneration  does  not  amount  to' 
a  decision  that  none  should  be  paid  (In  re  Bignell,  Bignell  v.  Chapman,- 
{1892]  1  Ch.  59). 

Effect  of  Appointment.— A  receiver  is  appointed  on  behalf  of.  all  parties 
to  the  action,  and  not  of  one  party  only  (Davis  v.  Duke  of  Marlborough, 
1818,  2  Swans,  p.  118).  "  The  order  appointing  a  receiver  does  not  affect 
the  rights  to  the  property.  It  deals  with  the  possession  only,  until  the 
right  can  be  determined,  if  the  right  be  the  subject-matter  in  dispute 
between  the  parties;  or  until  the  incumbrances  have  been  cleared  off,  if 
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the  appointment  has  been  made  at  the  suit  of  an  incumbrancer "  (Kerr, 
pp.  132,  133).  All  parties  are  bound  by  the  possession  of  the  receiver 
(Mate  v.  Pink,  1850,  3  Mac.  &  G-.  476).  Where,  therefore,  loss  arises  from 
the  default  of  a  receiver  appointed  by  the  Court,  it  must  be  borne  by  the 
estate  {Hutchinson  v.  Lord  Massarene,  1811,  2  Ball  &  B.  49).  A  receiver 
of  land-  never  takes  actual  possession;  he  only  receives  the  rent  (per 
James,  L.J.,  Ex  parte  Evans,  In  re  Watkins,  1879,  13  Ch.  D.  p.  255).  A 
receiver  does  not  receive  rents  and  profits  by  virtue  of  any  estate  or 
title  that  is  vested  in  him ;  he  is  merely  the  officer  of  the  Court  to  collect 
the  rents  upon  the  title  of  some  persons  parties  to  the  action  (per  Chitty, 
J.,  Vine  v.  Raleigh,  1883,  24  Ch.  D.  p.  243). 

A  receiver  is  not  the  agent  of  any  party,  but  an  officer  of  the  Court 
(Gardner  v.  London,  Chatham,  and  Dover  Rwy.  Co.,  1866,  L.  B.  2  Ch.  201 ; 
Corporation  ofBacup  v.  Smith,  1890,  44  Ch.  D.  395). 

The  appointment  of  a  receiver  operates  as  an  injunction  {Evans  v. 
Coventry,  1854,  3  Drew.  p.  82 ;  Baxter  v.  West,  1858,  28  L.  J.  Ch.  169). 

The  rule  in  Edwards  v.  Edwards,  1876,  2  Ch.  D.  291,  that  a  receiver  is 
not  duly  constituted  until  he  has  given  security,  only  applies  to  cases 
where  questions  arise  as  to  his  title  against  third  parties.  Therefore  the 
appointment  of  a  receiver  of  rents  of  land  at  the  instance  of  a  judgment 
creditor,  though  conditional  on  the  receiver  giving  security,  operates  as 
an  immediate  delivery  of  the  land  in  execution  within  the  meaning  of 
sec.  1  of  the  Judgment  Law  Amendment  Act,  1864  (27  &  28  Vict.  c.  112), 
so  as  to  render  the  judgment  creditor  a  secured  creditor  within  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  45  (2)  {Ex  parte  Evans, 
In  re  Watkins,  1879,  13  Ch.  D.  252).  But  an  appointment  of  a  receiver  by 
way  of  equitable  execution  of  the  goods  of  a  judgment  debtor  does  not  con- 
stitute the  judgment  creditor  a  "  secured  creditor  "  within  sees.  9,  68  of  the 
same  statute  (In  re  Dickinson,  Ex  parte  Charrington,  1888,  22  Q.  B.  D.  187 ; 
In  re  Potts,  Ex  parte  Taylor,  [1893]  1  Q.  B.  648).  Nor  does  it  confer 
on  the  judgment  creditor  any  charge  on  the  debtor's  property  so  as  to 
make  him  a  secured  creditor,  and  is  not  equivalent  to  a  seizure  of  the 
property  in  execution  within  sec.  163  of  the  Companies  Act,  1862  (Croshaw 
v.  Lyndhurst  Ship  Co.,  [1897]  2  Ch.  154).  A  receivership  order  by  way 
of  equitable  execution  is  one  which  shows  that,  in  the  judgment  of  the 
Court,  the  person  obtaining  it  would  be  entitled  to  execution,  but  that  for 
some  legal  impediment  execution  cannot  be  had  (Levasseur  v.  Mason 
&  Barry,  [1891]  2  Q.  B.  73).  The  appointment  of  a  receiver  is  not 
execution  within  B.  S.  C.  1883,  Order  42,  rr.  8,  23 ;  and  therefore  the 
executors  of  a  deceased  judgment  creditor  are  not  entitled  to  obtain  an 
order  for  the  appointment  of  a  receiver  of  the  judgment  debtor's  property 
(Norburn  v.Norburn,  [1894]  1  Q.  B.  448). 

A  receiver  is  not  a  creditor  entitled  to  present  a  bankruptcy  petition 
within  sec.  6  of  the  Bankruptcy  Act,  1883  (In  re  Sacker,  Ex  parte  Sacker, 
1888,  22  Q.  B.  D.  179).  There  is  no  vesting  in  a  receiver  of  any  cause 
of  action  (S.  C.  p.  185).  Service  on  a  receiver  and  manager  appointed 
by  the  Court  of  a  bankruptcy  notice  is  not  service  on  a  person  having 
control  or  management  of  a  business  within  rule  260  of  the  Bankruptcy 
Rules,  1890  (In  re  Flowers  &  Co.,  [1897]  1  Q.  B.  14). 

Moneys  in  the  hands  of  a  receiver  are  not  in  custodid  legis  in  the  same 
way  as  if  they  were  in  the  hands  of  a  sequestrator,  but  they  are  assets  in 
the  hands  of  a  receiver  for  the  benefit  of  all  parties  interested,  the 
receiver  being  in  the  same  position  as  an  executor  (In  re  Hoare,  Hoare  v. 
Owen,  [1892]  3  Ch.  94).  „     , 
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The  possession  of  the  receiver  takes  goods  out  of  the  order  and 
disposition  of  a  party  who  has  become  bankrupt  since  the  appointment 
{Taylor  v.  Eckersley,  1877,  5  Ch.  D.  740). 

Where  property  has  been  detained  under  such  circumstances  as  to 
give  a  right  to  damages,  such  right  is  not  lost  by  the  appointment  of  a 
receiver  {Dreyfus  v.  Peruvian  Guano  Co.,  1889,  42  Ch.  D.  66). 

The  definition  of  owner  in  sec.  4  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  does  not  include  a  receiver  appointed  by  the  Court 
{Corporation  of  Bacup  v.  Smith,  1890,  44  Ch.  D.  395). 

Whether  possession  taken  by  a  receiver  appointed  under  an  order 
directing  a  company  to  deliver  up  possession  creates  a  change  of  occupa- 
tion under  sec.  16  of  the  Poor  Eate  Assessment  and  Collection  Act,  1869 
(32  &  33  Vict.  c.  41),  quaere  {In  re  Marriage,  Neave  &  Co.,  North  of 
England,  etc.,  Corporation  v.  Marriage,  Neave  &  Co.,  [1896]  2  Ch.  663 ;  and 
see  Richards  v.  Overseers  of  Kidderminster,  [1896]  2  Ch.  212).  As  to  the 
position  of  receivers  and  managers  with  regard  to  arrears  due  to  a  gas 
company  under  the  Gas  Works  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
s.  161,  see  Paterson  v.  Gas  Light  and  Coke  Co.,  [1896]  2  Ch.  476. 

Where  the  rights  of  a  party  are  established,  the  receiver  will  be 
treated  as  his  receiver.  Thus,  where  a  receiver  was  appointed  in  a  suit  for 
specific  performance,  and  the  purchaser  was  compelled  to  take  the  title, 
the  receiver  was  held  to  be  his  receiver  {Boehm  v.  Wood,  1823,  Turn.  &  P. 
332). 

The  collection  of  assets  by  a  receiver  will  prevent  an  executor 
exerting  his  right  of  retainer  as  against  such  assets  {In  re  Jones,  Calver  v. 
Laxton,  1885,  31  Ch.  D.  440  ;  and  see  Richmond  v.  White,  1879,  12  Ch.  D. 
361;  In  re  Birt,  Birt  v.  Burt,  1883,  22  Ch.  D.  604).  But  such  right  is 
unaffected  in  respect  of  assets  got  in  by  the  executor  before  appointment 
of  the  receiver,  even  though  such  assets  have  been  paid  to  the  receiver 
{In  re  Harrison,  Latimer  v.  Harrison,  1886,  32  Ch.  D.  395). 

Interference  with  Receiver. — The  possession  of  the  receiver,  being  the 
possession  of  the  Court,  cannot  be  interfered  with  or  disturbed  without  the 
leave  of  the  Court  {Hawkins  v.  Gathercole,  1852,  1  Drew.  12 ;  Randfield  v. 
Randfield,  1860,  1  Drew.  &  Sm.  310).  When  the  Court  has  appointed  a 
receiver,  it  will  not  allow  the  possession  of  the  receiver  to  be  disturbed  by 
anybody,  however  good  his  right  may  be,  but  the  party  thinking  he  has  a 
right  paramount  to  that  of  the  receiver,  or  rather,  to  that  of  the  person 
who  has  got  the  appointment  of  the  receiver,  must,  before  he  can  presume 
to  take  any  steps  of  his  own  motion,  apply  to  the  Court  for  leave  to 
assert  his  right  against  the  receiver  (per  Kindersley,  V.C.,  Hawkins  v. 
Gathercole,  ubi  supra,  p.  17).  Any  proceedings  against  a  receiver  appointed 
by  the  Court  must  be  taken  in  the  Court  where  the  appointment  was  made 
{Ex  parte  Day,  In  re  Potter,  1883,  48  L.  T  912). 

It  is  not  open  to  a  party  to  question  any  order  or  process  of  the  Court 
by  disobedience ;  so  long  as  the  order  is  in  force  it  must  be  obeyed,  and  the 
proper  steps  must  be  taken  to  question  the  validity  of  the  order  {Russell 
v.  East  Anglian  Rwy.  Co.,  1850,  3  Mac.  &  G-.  104).  The  Court  will  not 
permit  its  receiver  to  be  interfered  with  or  dispossessed  of  the  property, 
nor  will  it  allow  payment  to  him  to  be  intercepted,  although  the  order 
appointing  him  may  be  perfectly  erroneous.  An  application  must  be  made 
for  leave  {Ames  v.  Trustees  of  Birkenhead  Docks,  1855,  20  Beav  332). 

A  judgment  creditor  cannot,  without  leave,  attach  moneys  in  the  hands 
.of  a  receiver  which  have  been  directed  to  be  paid  to  the  judgment  debtor 
{Da  Winton  v.  Mayor  of  Brecon,  1860,  28  Beav.  200).     A  party  interested 
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may  apply  at  once  to  prevent  a  receiver  dealing  wrongfully  with  money 
in  his  hands,  and  need  not  wait  until  he  passes  his  account  (S.  C.) 

An  order  appointing  a  receiver  ought  to  state  distinctly  on  the  face  of 
it  over  what  property  the  receiver  is  appointed,  that  a  party  may  know 
what  it  is  the  officer  of  the  Court  is  in  possession  of  {Crow  v.  Wood, 
1850,  13  Beav.  271). 

A  libel  on  a  business  carried  on  by  a  receiver  and  manager  is  a 
contempt  of  Court  {Helmore  v.  Smith,  1886,  35  Ch.  D.  449).  And  so  is  an 
attempt  by  the  holder  of  a  bill  of  sale  to  oust  a  receiver  appointed  by  the 
Court  of  Bankruptcy  from  possession  {Ex  parte  Cochrane,  In  re  Mead, 
1875,  L.  E.  20  Eq.  282).  It  is  not  a  contempt  of  Court  if  a  prior 
incumbrancer  takes  possession  and  enforces  his  rights  in  a  case  where 
a  receiver  has  been  appointed  without  prejudice  to  the  rights  of  prior 
incumbrancers  ( Underhay  v.  Bead,  1887,  20  Q.  B.  D.  209). 

Interference  with  the  possession  of  a  receiver  may  be  prevented  by 
committal  {Broad  v.  Wickham,  1831,  4  Sim.  511 ;  Helmore  v.  Smith,  1886, 
35  Ch.  D.  449). 

A  person  who  is  prejudiced  by  the  conduct  of  a  receiver  appointed  in 
an  action  ought  not,  without  leave,  to  commence  a  fresh  action  to  restrain 
the  proceedings  of  the  receiver,  even  though  the  act  complained  of  was 
beyond  the  scope  of  the  receiver's  authority,  but  ought  to  apply  for  such 
relief  as  he  is  entitled  to  in  the  action  in  which  the  receiver  was  appointed 
{Searle  v.  Choat,  1884,  25  Ch.  D.  723). 

The  right  course  for  a  person  alleging  a  title  paramount  to  that  of  the 
receiver,  is  to  apply  for  leave  to  proceed,  notwithstanding  the  possession  of 
the  receiver,  or  to  apply  for  an  order  to  be  examined  pro  interesse  suo  {Angel 
•v.  Smith,  1804,  9  Ves.  335  ;  7  E.  E.  214;  Brooks  v.  Greathed,  1820,  1  Jac. 
&  W.  p.  178  ;  Russell  v.  East  Anglian  Rwy.  Co.,  1850,  3  Mac.  &  G.  p.  118). 
As  to  the  practice  upon  an  inquiry  pro  interesse,  see  Daniell's  Ch.  Pr. 
pp.  921-923. 

Powers  and  Duties  of  Receiver. — The  duty  of  a  receiver  with  respect 
to  the  estate  over  which  he  is  appointed  will,  of  course,  depend  upon  the 
nature  of  the  property.     It  has  been  thus  described : — 

The  general  duty  of  a  receiver  may  be  said  to  be  to  take  possession  of  the  estate 
and  premises,  or  any  other  property  the  subject-matter  of  dispute  in  the  cause,  in  the 
room  or  place  of  the  owner  thereof  ;  and  under  the  sanction  of  the  Court,  when 
necessary,  to  do  all  such  acts  of  ownership  as  to  the  receipt  of  rents,  compelling  payment 
of  them,  management,  and  letting  the  lands  and  houses,  and  otherwise  making  the 
property  as  productive  for  the  parties  to  be  ultimately  declared  to  be  entitled  thereto 
as  the  owner  himself  could  do  if  he  were  in  possession  (Kerr,  p.  155). 

As  to  real  or  leasehold  estates,  the  order  appointing  him  usually  directs 
the  parties  to  deliver  possession  of  so  much  as  is  held  by  them,  and  the 
tenants  of  so  much  as  is  let  to  attorn  to  the  receiver.  Where  a  party 
refuses  or  neglects  to  deliver  possession  to  the  receiver,  after  due  service 
of  the  order,  a  writ  of  possession  can  be  issued.  Where  the  order  does  not 
contain  a  direction  that  possession  be  delivered  to  the  receiver,  a  party  in 
possession  is  justified  in  refusing  to  deliver  it,  but  may  retain  possession 
on  paying  an  occupation  rent  {Randfield  v.  Randfield,  1859,  7  W.  E.  651). 

Where  a  tenant  refuses  to  attorn  to  the  receiver,  an  order  can  be 
obtained  compelling  him  to  do  so  {Reid  v.  Middleton,  1823,  Turn.  &  E.  455 ; 
Hobhouse  v.  Hollcombe,  1848,  2  De  G.  &  Sm.  208).  A  tenant  who  had  not 
attorned  was  ordered  to  pay  to  the  receiver  arrears  due  at  the  date  of  the 
appointment,  together  with  the  costs  of  the  application  {Hobson  v.  Shearwood, 
1854,  2  Beav.  575).    Attornment  creates  a  tenancy  by  estoppel  between  the 
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'tenant  and  the  receiver  {Mans  v.  Matthias,  1857,  7  El.  &  Bl.  602).  A 
receiver  after  attornment  may  distrain  for  rent  in  his  own  name,  without 
,the  leave  of  the  Court  (Pitt  v.  Snowden,  1752,  3  Atk.  750). 

A  receiver  may,  without  leave,  let  for  any  term  not  exceeding  three 
years,  his  power  heing  limited  to  such  parol  leases  as  are  authorised  by 
the  Statute  of  Frauds  (29  Car.  II.  c.  2),  s.  2.  With  the  sanction  of  the 
Court  he  may  demise  for  a  term  of  years,  but  leases,  of  property  in 
the  hands  of  a  receiver  are  usually  directed  to  be  made  by  the  person 
having  the  legal  estate  or  the  power  of  leasing  (Daniell's  Ch.  Pr.  p.  1700). 
The  receiver  must  let  the  estate  to  the  best  advantage.  He  cannot  raise 
the  rents  on  slight  grounds,  nor  turn  out  tenants  ( Wynne  v.  Lord  New- 
borough,  1790,  1  Ves.  Jun.  164). 

A  receiver  may  do  small  ordinary  repairs  without  leave,  but  any  special 
expenditure  should  not  be  incurred  without  the  sanction  of  the  Court, 
which  can  be  obtained  on  summons  at  chambers.  Very  frequently  leave  is 
given  to  the  receiver  to  expend  sums  not  exceeding  a  specified  amount 
without  leave,  so  as  to  avoid  the  expense  of  constant  applications. 

As  to  personal  estate,  it  is  the  duty  of  the  receiver  to  get  in  all  that  hB 
can  reach.  If  parties  indebted  refuse  to  pay,  application  must  be  made  for 
leave  to  sue  them.  A  person  who  admits  a  sum  of  money  to  be  due 
from  him  to  the  estate  cannot  dispute  the  right  of  the  receiver  to  collect  it 
(  Wood  v.  Hitchings,  1839,  2  Beav.  p.  294). 

A  writ  of  assistance  is  still  available  for  the  recovery  of  chattels  ordered 
to  be  delivered  to  a  receiver,  though  in  the  case  of  land  a  writ  of  possession 
has  by  E.  S.  C,  1883,  Order  47,  been  substituted  for  it  (  Wyman  v.  Knight, 
1888,  39  Ch.  D.  165). 

A  receiver  appointed  in  a  debenture-holder's  action  may  be  empowered 
•to  borrow  money  as  a  first  charge  on  the  undertaking  in  priority  to  the 
debentures,  for  the  preservation  of  the  property  (Greenwood  v.  Algesiras 
Bwy.  Co.,  [1894]  2  Ch.  205). 

A  receiver  ought  not  to  incur  expense  in  defending  actions  brought 
against  him  without  the  leave  of  the  Court,  or  he  may  have  his  costs  dis- 
allowed (Swaby  v.  Dickon,  1833,  5  Sim.  629) ;  though  if  he  be  successful  in 
his  defence  he  may  be  indemnified  out  of  the  estate  (Bristowe  v.  Needham, 
1847,  2  Ph.  Ch.  190). 

Generally  a  receiver  ought  not  to  make  any  application  to  the  Court  in 
his  own  name.  If  he  finds  himself  in  circumstances  of  difficulty  he  ought 
to  apply  to  the  plaintiff  to  make  the  necessary  application,  and  on  his 
default  the  receiver  may  then  properly  apply  himself  (Parker  v.  Dann, 
1845,  8  Beav.  497).  It  is  not  the  modern  practice  to  permit  the  receiver 
to  have  the  conduct  of  a  suit  (In  re  Hopkins,  Dowd  v.  Hawtin,  1881,  19 
Ch.  D.  61).  Nor,  as  a  general  rule,  can  an  action  be  brought  by  a  receiver 
as  such  in  his  own  name,  inasmuch  as  his  appointment  vests  no  cause  of 
action  in  him  (In  re  Sacker,  Ex  parte  Sacker,  1888,  22  Q.  B.  D.  179). 

Liabilities  of  Beceiver. — A  receiver  is  liable  to  account  for  all  moneys 
coming  to  his  hands,  whether  before  or  after  the  date  of  perfecting  his 
security  (Smart  v.  Flood,  1883,  49  L.  T.  467). 

A  receiver  will  not  be  required  to  make  good  a  loss  which  was  not 
owing  to  any  default  of  his ;  but  if  the  loss  occurs  owing  to  his  wilful 
default  and  to  his  placing  the  fund  in  what  he  knew  at  the  time  to  be  an 
improper  hand,  the  Court  will  oblige  him  to  answer  the  loss  out  of  his  own 
pocket  (Knight  v.  Lord  Plimonth,  1747,  3  Atk.  480). 

He  must  not  mix  moneys  collected  by  him  as  receiver  with  his  own 
jnoneys,  and,  unless  he  does  so,  will  not  be  liable  for  loss  arising  from  the 
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failure  of  a  banker ;  but  if  he  parts  with  the  absolute  and  exclusive  control 
over  the  fund,  he  will  be  held  responsible  {Salway  v.  Salway,  1831,  2  Euss. 
&  M.  215 ;  White  v.  Baugh,  1835,  3  CI.  &  Fin.  44 ;  see,  too,  Wren  v.  Kirton, 
1805,  11  Ves.  377 ;  8  E.  E.  174;  Drever  v.  Maudesley,  1844,  8  Jur.  547). 

A  receiver  may  be  ordered  to  pay  personally  costs  occasioned  by  his 
conduct  {Ex  parte  Brown,  In  re  Suffield  &  Watts,  1888,  36  W.  E.  303). 

A  person  who  owes  money  come  to  his  hands  as  a  receiver  is  in  a 
fiduciary  capacity  within  sec.  4  (3)  of  the  Debtor's  Act,  1869  (32  &  33  Vict, 
c.  62).  He  is  therefore  liable  to  attachment  for  breach  of  an  order  to  pay 
such  money,  even  after  he  has  been  discharged  from  being  receiver  {In  re 
Gent,  Gent-Davis  v.  Harris,  1888,  40  Ch.  D.  190). 

Money  not  accounted  for  and  due  from  a  receiver  is  made  a  debt  of 
record,  although  the  balance  is  not  ascertained.  The  receiver  is  trustee 
of  such  money  for  the  parties  entitled,  and  cannot  as  against  them  avail 
himself  of  the  Statute  of  Limitations,  although  his  final  account  is  passed 
and  his  recognisance  vacated  {Seagram  v.  Tuck,  1881,  18  Ch.  D.  296). 

A  receiver  cannot  set  off  a  debt  due  from  him  as  such  against  a  debt 
due  to  him  as  executor  {Nelson  v.  Roberts,  1893,  69  L.  T.  352). 

Accounts. — Where  a  receiver  is  appointed  with  a  direction  that  he  shall 
pass  accounts,  the  Court  or  a  judge  must  fix  the  days  upon  which  he  shall 
(annually,  or  at  longer  or  shorter  periods)  leave  and  pass  such  accounts, 
and  also  the  days  upon  which  he  shall  pay  the  balances  appearing  due  on 
the  accounts  or  such  part  thereof  as  shall  be  certified  as  proper  to  be  paid 
by  him  (Order  50,  r.  18).  The  accounts  are  to  be  in  the  prescribed  form 
(r.  19),  and  must  be  left  at  the  chambers  of  the  judge  to  whom  the  cause  is 
assigned,  verified  by  an  affidavit  in  the  prescribed  form.  An  appointment 
must  then  be  obtained  by  the  party  having  conduct  of  the  cause  for  the 
purpose  of  passing  the  account  (rr.  20,  22).  A  receiver  who  brought  in 
irregular  accounts  was  ordered  to  bring  them  in  in  proper  form  and  to  pay 
the  costs  of  the  application  {Bertie  v.  lord  Abingdon,  1844,  8  Beav.  53).  A 
certificate  of  the  passing  of  the  accounts  is  made  by  the  Master  in  the 
prescribed  form  after  the  account  has  been  duly  vouched  and  allowed 
(r.  22). 

In  case  of  default  of  the  receiver  in  leaving  or  passing  his  account  or  in 
making  any  payment  or  otherwise,  the  receiver  or  the  parties  may  be 
required  to  attend  at  chambers  to  show  cause  why  the  account  has  not 
been  left  or  passed,  or  payment  made,  or  any  other  proper  proceedings 
taken,  and  all  proper  directions  may  thereupon  be  given  at  chambers,  or 
by  adjournment  into  Court,  including  the  discharge  of  the  receiver  and 
the  appointment  of  another,  and  payment  into  Court  (r.  21).  Where  a 
receiver  makes  default  in  payment  of  the  balance  found  due  from  him, 
payment  may  be  enforced  by  committal  {In  re  Bell's  Estate,  Foster  v.  Bell, 
1870,  L.  E.  9  Eq.  172).  It  is  irregular  to  issue  a  writ  of  fieri  facias  for  such 
balance  ( Whitehead  v.  Lynes,  1865,  34  Beav.  161).  A  receiver  who  fails  to 
pay  money  into  Court  which  he  has  been  directed  to  pay  may  be  attached 
{In  re  Gent,  Gent-Davis  v.  Harris,  1888,  40  Ch.  D.  190);  and  a  sequestration 
may  be  issued  against  his  estate  without  leave  for  breach  of  an  order  of  the 
Court  {Sprunt  v.  Pugh,  1878,  7  Ch.  D.  567). 

If  a  receiver  neglects  to  leave  and  pass  his  accounts  and  to  pay  the 
balances  thereof  at  the  times  fixed  for  that  purpose,  his  salary  may  be  dis- 
allowed, and  he  may  be  charged  with  interest  on  such  balances  at  £5  per 
cent,  per  annum. 

A  receiver  of  personal  estate,  who  failed  to  pass  his  account  and  pay 
the  balance,  was  deprived  of  his  salary  and  charged  with  interest,  not  on 
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each  sum  from  the  time  of  receipt,  but  as  an  executor  would  be  charged 
(Potts  v.  Leigliton,  1808,  15  Ves.  273).  The  rule  applies  even  where  a 
receiver  has  been  discharged  {Harrison  v.  Boydell,  1833,  6  Sim.  211).  A 
receiver  may  be  charged  with  interest  on  moneys  kept  in  his  hands  {Fletcher 
v.  Dodd,  1789,  1  Ves.  Jun.  84). 

As  to  the  course  to  be  adopted  to  charge  the  estate  of  a  deceased 
receiver,  see  Jenkins  v.  Briant,  1834,  7  Sim.  171 ;  Gurden  v.  Badcock,  1841, 
6  Beav.  157 ;  Ludgater  v.  Channell,  1847,  15  Sim.  479). 

Foreclosure  Action. — Accounts  of  Receiver. — Where,  on  taking  the  accounts 
of  a  receiver  appointed  in  a  foreclosure  action,  it  appears  that,  between  the 
date  of  the  Master's  certificate  and  the  day  fixed  for  redemption,  rents  have 
come  to  the  hands  of  the  receiver,  the  mortgagor  is  entitled  to  credit  for  the 
amount  of  such  rents.  In  such  case  a  fresh  account  must  be  taken,  and  a 
fresh  period  fixed  for  redemption  (Jenner-Fust  v.  Necdham,  1886,  32  Ch.  D. 
'582;  Peat  v.  Nicholson,  1886,  34  W.  E.  451).  Eeceipt  after  the  day  fixed 
for  redemption  but  before  foreclosure  absolute  does  not,  it  seems,  open  the 
foreclosure  {National  Permanent  Mutual  Benefit  Building  Society  v.  Paper, 
[1892]  1  Ch.  54) ;  and  an  application  to  open  the  foreclosure  after  fore- 
closure absolute  on  the  ground  of  the  omission  from  the  accounts  of 
receipts  by  the  receiver  was  refused  {Ingham  v.  Sutherland,  1891,  63  L.  T. 
614).  As  to  special  forms  of  order  for  bringing  into  account  moneys  in  the 
hands  of  the  receiver  in  foreclosure  actions,  see  Coleman  v.  Llewellyn,  1886, 
34  Ch.  D.  143 ;  Smith  v.  Pearman,  1888,  36  W.  E.  681  (not  followed  in 
Cheston  v.  Wells,  [1893]  2  Ch.  151);  Barber  v.  Jeckells,  1893,  W.  N.  91; 
Lusk  v.  Sebright,  1894,  71  L.  T.  59 ;  and,  in  particular,  the  latest  form  in 
Simmons  v.  Blandy,  [1897]  1  Ch.  19. 

Liability  of  Sureties. — The  sureties  of  a  receiver  are  liable  to  the  extent 
of  the  amount  of  the  penalty  in  the  recognisance  for  all  sums  of  money 
which  the  receiver  himself  was  properly  liable  to  pay  into  Court  or  account 
for  {Dawson  v.  Paynes,  1826,  2  Euss.  466 ;  Smart  v.  Flood,  1883,  49  L.  T. 
467 ;  In  re  Graham,  Graham  v.  Noakes,  [1895]  1  Ch.  66). 

As  to  putting  the  recognisance  of  the  receiver  in  suit,  see  Daniell's 
Ch.  Pr.  pp.  1709-1714. 

A  surety  is  not  ordinarily  allowed  to  attend  the  passing  of  the  receiver's 
accounts,  except  at  his  own  expense  {In  re  Birmingham  Brewery  Co.,  1883, 
31  W.  E.  415).  Where  a  receiver  became  bankrupt  his  sureties  were 
allowed  to  attend  on  the  taking  of  the  accounts  {Dawson  v.  Paynes,  1826, 

2  Euss.  466). 

The  surety  is  entitled  to  be  indemnified  out  of  the  estate  of  the  receiver 
for  any  moneys  he  may  be  called  upon  to  pay  {Glossup  v.  Harrison,  1814, 

3  Ves.  &  Bea.  134;  Brandon  v.  Brandon,  1859,  3  De  G.  &  J.  524). 

Discharge  of  Receiver. — An  order  is  necessary  for  discharge  of  a  receiver 
appointed  by  the  Court.  He  may  be  discharged,  where  the  object  of  his 
appointment  is  satisfied,  and  his  continuance  is  no  longer  necessary.  He 
will  also  be  discharged  if  he  becomes  bankrupt,  or  is  guilty  of  misconduct 
(Mitchell  v.  Condy,  1873,  W.  1ST.  232) ;  or  for  irregularity  with  regard  to  his 
accounts  {Bertie  v.  Lord  Abingdon,  1844,  8  Beav.  53 ;  Order  50,  r.  21) ;  or 
if  his  appointment  was  one  which  ought  not  in  the  true  interests  of  the 
parties  to  have  been  made  {In  re  Lloyd,  Allen  v.  Lloyd,  1879,  12  Ch.  D. 
447;  Niemann  v.  Niemann,  1889,  43  Ch.  D.  198). 

Unless  under  special  circumstances  a  receiver  will  not  be  discharged  on 
his  own  application,  except  on  the  terms  of  paying  the  costs  occasioned  to 
the  parties  by  the  appointment  of  a  fresh  receiver  in  his  place  (Kerr, 
p.  210). 
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A  receiver  is  appointed  for  the  benefit  of  all  parties  interested,  and  will 
not  therefore  be  discharged  merely  on  the  application  of  the  party  at  whose 
instance  he  was  appointed  {Bainhrigge  v.  Blair,  1841,  3  Beav.  424). 

The  order  discharging  a  receiver,  which  can  be  obtained  on  petition, 
motion,  or  summons,  or  may  be  included  in  the  order  made  at  the  hearing, 
or  on  further  consideration,  provides  for  the  receiver  passing  his  final 
account  and  for  discharge  of  his  recognisances. 

Where  the  recognisance  is  directed  to  be  vacated,  the  proper  officer 
must,  on  due  notice,  attend  one  of  the  masters,  who  will  therefore  vacate 
such  recognisance  in  the  usual  manner  (Order  60,  r.  4). 

The  discbarge  of  a  receiver  will  not  free  him  from  liability  to  attach- 
ment for  non-payment  of  moneys  ordered  to  be  paid  by  him  {In  re 
Gent,  Gent-Davis  v.  Harris,  1888,  40  Ch.  D.  190);  and  after  discharge  a 
receiver  who  had  not  paid  his  balance,  was  ordered  to  do  so  {Harrison  v. 
Boydell,  1833,  6  Sim.  211 ;  and  see  Seagram  v.  Tuck,  1881,  18  Ch.  D.  296). 

Manager. — It  frequently  happens  that  the  proper  realisation  of  the 
property  over  which  a  receiver  is  appointed  cannot  be  effected,  unless  the 
person  so  appointed  be  invested  with  powers  to  carry  on  a  trade  or 
business.  In  such  case  a  manager,  or,  as  he  is  more  commonly  termed, 
a  receiver  and  manager,  is  appointed.  As  to  the  difference  between  a 
receiver  and  manager,  see,  per  Jessel,  M.  B.,in  In  re  Manchester  and  Milford 
Bwy.  Co.,  1880,  14  Ch.  D.  pp.  652,  653.  A  receiver  merely  takes  the 
income  and  pays  the  necessary  outgoings;  a  manager  takes  over  and 
carries  on  the  business.  "  The  Court  does  not  assume  the  management  of 
a  business  or  undertaking,  except  with  a  view  to  the  winding-up  and  sale 
of  the  business  or  undertaking.  The  management  is  an  ad  interim  manage- 
ment, its  necessity  and  its  justification  spring  out  of  the  jurisdiction  to- 
liquidate  and  sell,  the  business  or  undertaking  is  managed  and  continued 
in  order  that  it  may  be  sold  as  a  going  concern,  and  with  the  sale  the 
management  ends  "  {Gardner  v.  London,  Chatham,  and  Dover  Bwy.  Co.,  1866, 
L.  11  2  Ch.  p.  212,  per  Cairns,  L.C.).  See  Sargant  v.  Bead,  1876,  1  Ch.  D. 
600;  Taylor  v.  Mate,  1888,  39  Ch.  D.  538. 

In  modern  practice  the  appointment  of  receivers  and  managers  is  much 
more  common  than  was  formerly  the  case  (per  Fry,  L.J.,  Beid  v.  Explosives 
Co.,  1887, 19  Q.  B.  D.  p.  269),  the  most  usual  instances  of  the  exercise  of  this 
jurisdiction  being  in  partnership  actions  and  in  actions  at  the  instance  of 
debenture-holders  of  public  companies. 

In  partnership  actions  the  Court  will  not,  as  a  rule,  interfere  with  the 
management  of  the  partnership  property,  except  with  a  view  to  winding  up 
the  partnership  affairs  {Const  v.  Harris,  1823,  Turn.  &  B.  p.  517  ;  24  E.  E. 
108;  Waters  v.  Taylor,  1807,  15  Ves.  p.  13;  13  E.  E.  91;  Goodman  v. 
Whitcomb,  1820,  1  Jac.  &  W.  589  ;  21  E.  E.  244). 

A  receiver  and  manager  may  be  appointed,  after  the  dissolution  of  a 
partnership,  for  the  purpose  of  preserving  assets  by  carrying  into  effect 
existing  contracts  and  entering  into  such  new  contracts  as  are  necessary  < 
for  carrying  on  the  business  in  the  ordinary  way,  but  so  as  not  to  impose 
by  speculative  dealing  or  otherwise  onerous  liabilities  on  the  partners 
{Taylor  v.  Mate,  1888,  39  Ch.  D.  538). 

Generally,  where  the  object  of  the  suit  is  not  to  dissolve,  but  to  continue 
a  partnership,  the  Court  will  not  appoint  a  receiver  and  manager  {Hall  v. 
Hall,  1850,  3  Mac.  &  G  79 ;  Boberts  v.  Eberliardt,  1853,  Kay,  148).  But 
there  may  be  special  circumstances  which  will  induce  the  Court  to  depart 
from  this  rule. 

Where  one  partner  is   solvent  and   the  other  insolvent,  the  solvent 
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partner  is  entitled  to  be  appointed  receiver  and  manager  (Collins  v.  Barker 
[1893]  1  Ch.  578). 

A  receiver  and  manager  in  a  partnership  action  is  not  the  servant  or 
agent  of  the  partners,  and  therefore  a  bankruptcy  notice  in  respect  of  a 
judgment  debt  against  the  firm  cannot  be  served  on  such  receiver  and 
manager  (In  re  Flowers  &  Go.,  [1897]  1  Q.  B.  14). 

As  to  the  appointment  of  a  receiver  and  manager  in  actions  by  debenture- 
holders,  see  Peek  v.  Trinsmaran  Iron  Co.,  1876,  2  Ch.  D.  115 ;  Makins  v. 
Percy  Ibbotson  &  Sons,  [1891]  1  Ch.  133.  The  appointment  will  be  made 
where  the  security  is  in  jeopardy  through  the  insolvency  of  the  company, 
even  though  the  principal  is  not  immediately  payable,  and  default  has  not 
been  made  in  payment  of  interest  (M'Mahon  v.  North  Kent  Ironworks  Co., 
1891,  2  Ch.  148 ;  Edwards  v.  Standard  Boiling  Stock  Syndicate,  [1893]  1 
Ch.  574 ;  In  re  Victoria  Steam  Co.  Ltd.,  Smith  v.  Wilkinson,  [1897]  1  Ch. 
158).  A  manager  will  not  be  appointed  at  the  instance  of  debenture- 
holders,  where  their  security  consists  of  a  charge  on  a  public  undertaking 
(Gardner  v.  London,  Chatham,  and  Dover  Bwy.  Co.,  1866,  L.  E.  2  Ch.  201 ; 
Blaker  v.  Herts  and  Essex  Waterworks  Co.,  1889,  41  Ch.  D.  399 ;  Marshall 
v.  South  Staffordshire  Tramways,  [1895]  2  Ch.  36 ;  disapproving  Bartlett  v. 
West  Metropolitan  Tramway  Co.,  [1893]  3  Ch.  437). 

Eeceivers  and  managers  have  been  appointed  at  the  instance  of  mort- 
gagees of  a  mining  company  (Campbell  v.  Lloyd's  Bank,  1889,  58  L.  J.  Ch, 
424 ;  County  of  Gloucester  Bank  v.  Budry  Merthyr  Colliery  Co.,  [18951  1 
Ch.  629). 

An  order  for  a  receiver  and  manager  can  also  be  obtained  by  a  mort- 
gagee, provided  the  business  was  included  in  his  security  (Truman  v.  Bed- 
grave,  1881,  18  Ch.  D.  547),  but  not  otherwise  (Whitley  v.  Challis,  [1892] 
1  Ch.  64 ;  but  see  that  case  distinguished  in  the  case  of  a  mining  property, 
County  of  Gloucester  Bank  v.  Budry  Merthyr  Colliery  Co.,  [1895]  1  Ch.  629). 
As  to  whether  an  order  will  be  made  in  such  a  case  for  delivery  of  possession 
by  the  mortgagor,  see  Taylor  v.  Soper,  1890,  62  L.  T.  828 ;  contra,  Hawkes  v. 
Holland,  1881,  W.  K  128 ;  Edgell  v.  Wilson,  1893,  W.  K  145 ;  Ind  &  Co. 
v.  Mee,  1895,  W.  N.  8. 

The  Court,  in  appointing  a  receiver  and  manager,  usually  stipulates 
that  he  shall  not  act  as  manager  beyond  a  day  fixed  by  the  order,  without 
leave  of  the  Court ;  and  the  judgment  ought  not  to  continue  him  as  receiver, 
but  extend  the  time  for  his  acting  as  manager  (Bavies  v.  Vale  of  Evesham 
Preserves,  1895,  43  W.  E  646). 

A  receiver  and  manager  appointed  by  the  Court  is  appointed  on  the 
terms  that  he  is  personally  liable  to  the  creditors  of  the  business,  and  will 
be  entitled  to  indemnity  out  of  the  business  (Owen  &  Co.  v.  Cronk,  [1895] 
1  Q.  B.  p.  271 ;  Burt  v.  Bull,  ibid.  276). 

As  to  when  the  appointment  of  the  receiver  and  manager  of  a  company 
operates  as  a  discharge  of  the  servants  of  the  company,  see  Beid  v.  Explosives 
Co.,  1887, 19  Q.  B.  D.  264. 

As  to  the  right  of  receivers  and  managers  to  be  indemnified  out  of  assets 
in  respect  of  expenses  properly  incurred  by  them  in  priority  to  parties 
having  charges,  see  Strapp  v.  Bull,  [1895]  2  Ch.  1. 

Consignees. — "Where  the  property  is  situated  abroad  and  the  receiver 
must  reside  there,  it  is  usual  to  provide  for  the  appointment  of  consignees 
resident  here,  to  whom  the  produce  of  the  property  may  be  remitted 
(Morrison  v.  Morrison,  1886,  7  De  G-.,  M.  &  G.  214).  As  to  consignees,  see 
Kerr,  pp.  225-229. 

The  term  "  receiver  "  in  the  Eules  of  the  Supreme  Court  includes  con- 
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signee  or  manager  appointed  under  an  order  of  the  Court  (Order  71,  r.  1),  and, 
therefore,  the  rules  as  to  the  appointment  of  a  receiver  apply  to  a  consignee. 

As  to  receivers  in  bankruptcy  and  lunacy,  see  Bankkuptcy  ;  Lunacy  ; 
Lunacy  Eules,  1892,  rr.  83,  84. 

Statutory  Provisions  as  to  Receivers. — In  addition  to  the  general  power 
of  the  Court  to  appoint  receivers  there  are  certain  cases  in  which  such 
power  is  conferred  by  virtue  of  special  statutes. 

(a)  Mortgage  Debenture  Acts. — Under  the  Mortgage  Debenture  Acts, 
1865  (28  &  29  Vict.  c.  78),  amended  by  the  Mortgage  Debenture  (Amend- 
ment) Act,  1870  (33  &  34  Vict.  c.  20)— 

Any  person  entitled  to  any  mortgage  debenture  of  a  company  within  the  Act  is 
empowered  from  time  to  time  to  enforce  the  payment  of  any  arrears  of  interest  or 
principal  (as  the  case  may  be)  due  on  such  mortgage  debenture  by  appointment  of  a 
receiver  (s.  41). 

Before  an  application  can  be  made  a  demand  in  writing  for  payment  must  have  been 
made,  and  there  must  have  been  default  in  payment  for  seven  days  in  the  case  of 
interest,  and  for  three  weeks  in  the  case  of  principal  money  (s.  42). 

The  application  for  a  receiver  does  not  prejudice  or  affect  the  right  of  the  debenture- 
holder  to  sue  for  the  amount  due  on  the  debenture  (s.  43). 

The  application  may  be  made  by  petition  or  summons  to  the  Chancery  Division 
(s.  44). 

The  Court  may  remove  the  receiver  and  appoint  another  in  his  place,  and  may  send 
orders  and  give  such  directions  as  to  the  powers  and  duties  of  the  receiver,  and  otherwise 
as  to  the  disposal  of  the  moneys  received  by  him,  as  may  be  thought  fit  (s.  45). 

Subject  to  any  such  orders  and  directions  the  receiver  is  entitled  to  receive  or 
recover  the  whole  or  a  competent  part  of  the  principal  and  interest  moneys 
from  time  to  time  payable  to  the  company  upon,  or  in  respect  of  their  registered 
■securities,  until  the  principal  and  interest  due  on  all  the  debentures  issued  by  the 
•company,  together  with  all  costs,  including  the  reasonable  and  proper  charges  of 
the  receiver,  shall  have  been  fully  paid.  The  moneys  received  are  to  be  applied,  first  to 
payment  of  costs,  and  afterwards  to  the  discharge  and  payment  of  all  interest,  or 
principal  and  interest,  as  the  case  may  be,  upon  the  mortgage  debenture  ;  and  after  such 
costs,  interest,  or  principal  and  interest  shall  have  been  fully  paid,  the  power  of 
the  receiver  will  cease  (s.  46). 

The  Court  may  order  that  the  receiver  shall  not  exercise  any  of  his  powers 
and  duties  without  the  sanction  of  the  Court ;  and  the  Court  may,  at  any  time  after  an 
order  for  the  appointment  of  a  receiver  has  been  made,  make  an  order  staying  the  same, 
either  altogether  or  for  a  limited  time,  on  such  terms  and  subject  to  such  conditions  as 
it  may  deem  fit  (s.  47). 

(b)  Railway  Companies  Act,  1867. — By  the  Bailway  Companies  Act, 
1867  (30  &  31  Vict.  c.  127),  sec.  4— 

The  rolling-stock  of  a  railway  company  which  has  been  opened  for  public  traffic  is 
protected  from  being  taken  in  execution  upon  a  judgment  recovered  in  an  action  on 
a  contract  entered  into  after  the  passing  of  the  Act,  or  in  an  action  not  on  a  contract 
commencing  after  the  passing  of  the  Act.  The  judgment  creditor,  however,  may  obtain 
the  appointment  of  a  receiver,  and,  if  necessary,  of  a  manager  of  the  undertaking  of  the 
company  on  application  by  petition  in  a  summary  way  to  the  Chancery  Division. 

All  moneys  received  by  such  receiver  or  manager  are,  after  due  provision  for  the 
working  expenses  of  the  railway  and  other  proper  outgoings  in  respect  of  the 
undertaking,  to  be  applied  and  distributed  under  the  direction  of  the  Court  in 
payment  of  the  debts  of  the  company  and  otherwise,  according  to  the  rights  and 
priorities  of  the  persons  for  the  time  being  interested  therein.  On  payment  of  the 
amount  due  to  the  judgment  creditor,  the  Court  may,  if  it  thinks  fit,  discharge 
such  receiver  or  such  receiver  and  manager. 

The  practice  under  the  Act  is  regulated  by  the  General  Orders  of 
24th  January  1868  (L.  B.  3  Ch.  xxxv),  by  r.  31  of  which  it  is  provided  that 
every  order  appointing  a  receiver  or  manager  is  to  direct  such  accounts 
and  inquiries  as  the  Court  may  think  fit  for  ascertaining  the  debts  of 
the  company,  and  the  rights  and  priorities  of  the  persons  interested  in  the 
moneys  to  come  to  the  hands  of  such  receiver  or  manager. 
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This  section  applies  to  a  dock  company  authorised  to  construct  a 
short  piece  of  railway  over  its  own  land  to  connect  the  docks  with  a  railway 
company  (In  re  Bast  and  West  India  Bock  Co.,  1888,  38  Ch.  D.  576  ;  and  see 
Great  Northern  Rwy.  Co.  v.  Tahourdin,  1883,  13  Q.  B.  D.  320);  and  the 
protection  from  seizure  in  execution  given  by  the  section  to  the  rolling- 
stock  continues,  although  the  railway  is  afterwards  closed  for  traffic 
(Midland  Waggon  Co.  v.  Potteries  Rwy.  Co.,  1888,  6  Q.  B.  D.  36).  But  a 
railway  company  which  has  never  commenced  to  acquire  the  lands,  or 
to  construct  the  railways  authorised  by  their  Act,  is  not  an  undertaking 
within  the  section,  of  which  a  receiver  can  be  appointed  (In  re  Birmingham 
and  Lichfield  Junction  Rwy.  Co.,  1881,  18  Ch.  D.  155). 

An  unpaid  judgment  creditor  is  entitled  ex  dehito  justitice  to  the 
appointment  of  a  receiver  or  manager  under  the  section  (In  re  Manchester 
and  Milford  Rwy.  Co.,  1880,  14  Ch.  D.  645). 

Where  the  business  of  the  railway  company  is  being  carried  on  in  the 
ordinary  way,  a  manager  is  "  necessary  "  within  the  meaning  of  the  Act, 
and  should  be  appointed  by  the  Court  (ibid.). 

As  a  general  rule,  the  directors,  or  some  of  them,  will  be  appointed 
managers,  where  they  are  acting  fairly  (ibid.).  The  debenture-holders  have 
no  voice  in  the  management  (In  re  Hull,  Barnsley,  and  West  Riding  Rwy. 
Co.,  1887,  57  L.  T.  82). 

A  judgment  creditor  of  a  railway  company  gains  no  priority  by  obtain- 
ing a  receivership  order ;  when  such  an  order  has  been  made  and  is  in 
force,  another  judgment  creditor  gains  no  advantage  whatever  by  obtaining 
a  similar  order,  for  the  receiver  will  not  be  discharged  until  all  judgment, 
creditors  entitled  to  a  receivership  order  have  been  satisfied  (In  re  Mersey 
Rwy.  Co.,  1888,  37  Ch.  D.  610). 

As  to  what  is  included  in  the  term  "  working  expenses  "  in  the  section,, 
see  In  re  Eastern  and  Midland  Rwy.  Co.,  1890,  45  Ch.  D.  367. 

In  this  connection  it  may  be  mentioned  that  under  the  Companies 
Clauses  Act,  1845  (8  &  9  Vict.  c.  16),  sees.  53,  54,  and  the  Companies 
Clauses  Act,  1863  (26  &  27  Vict.  c.  118),  sees.  25,  26,  mortgagees  and 
debenture-holders  of  companies  incorporated  for  the  purpose  of  executing 
undertakings  of  a  public  nature  can  obtain,  where  their  interest  is  in 
arrears,  an  order  of  two  justices  for  the  appointment  of  a  receiver.  The 
jurisdiction  of  the  Court  to  appoint  a  receiver  in  a  proper  case  is  not 
affected  by  such  provisions  (Fripp  v.  Chard  Rwy.  Co.,  1853  11  Hare, 
241). 

(c)  Partnership  Act,  1890. — By  sec.  23  of  the  Partnership  Act,  1890, 

the  Court  can,  on  the  application  by  summons  of  any  judgment  creditor  of  a  partner,, 
make  an  order  charging  that  partner's  interest  in  the  partnership  property  and  profits, 
and  may,  by  the  same  or  a  subsequent  order,  appoint  a  receiver  of  that  partner's  share  of 
profits  (whether  already  declared  or  accruing)  and  of  any  other  money  which  may 
te  coming  to  him  in  respect  of  the  partnership,  and  direct  all  accounts  and  inquiries, 
and  give  all  other  orders  and  directions  which  might  have  been  directed  or  given  if  the 
charge  had  been  made  in  favour  of  the  judgment  creditor  by  the  partner,  or  which 
the  circumstances  of  the  case  may  require. 

See  Order  46,  r.  1b  (Brown,  Janson,  &  Co.  v.  Hutchinson  &  Co.,  [1895] 
1  Q.  B.  737  ;  2  Q.  B.  126). 

The  following  articles  may  be  referred  to  in  connection  with  the 
subject  of  receiver : — Bankruptcy  ;  Debenture  ;  Execution  ;  Lunacy  ; 
Partnership;  Eailway. 

[Authorities.  —  The  Annual  Practice,  1898,  pp.  897-916 ;  Daniell, 
Chancery  Practice,  6th  ed.,  1884,  ch.  xxviii. ;  Kerr  on  Receivers,  3rd  ed.,  1891 ; 
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Lindley  on  'Partnership,  6th  ed.,  1893,  pp.  531-541;  Pope,  Law  and 
Practice  in  Lunacy,  2nd  ed.,  1892,  pp.  132-141;  Bobbins,  Law  of 
Mortgages,  1897,  ch.  xlvi. ;  Seton,  Judgments  and  Orders,  5th  ed.,  1891, 
ch.  xxxii. ;  Simpson  on  the  Law  of  Infants,  2nd  ed.,  1890,  pp.  433-446  ; 
Wood  Eenton  on  Lunacy,  1897,  pp.  360-365.] 


Receivers  of  Wreck. — See  Weeck. 


Receiving. — At  common  law  the  mere  receipt,  with  guilty  know- 
ledge by  a  person  other  than  the  criminal,  of  chattels  obtained  by  crime 
did  not  constitute  the  recipient  an  accessory  after  the  fact  to  the  crime, 
but  was  a  common  law  misdemeanour  punishable  by  fine  and  imprisonment 
(B.  v.  Smith,  1870,  L.  E.  1  C.  C.  266).  The  latter  offence  is  closely 
akin  to  misprision  of  felony,  and  where  the  receipt  was  in  consideration 
of  not  prosecuting  the  offender  or  delivering  him  to  justice,  was  termed 
Theft-bote.    See  Hush  Money. 

Eeceivers  were  treated  as  accessories  after  the  fact,  even  at  common 
law,  where  grand  larceny  had  been  committed,  and  the  receipt  was  in  order 
to  shield  the  felon  from  justice  (B.  v.  Evans,  1749,  Fost.  Cr.  L.  74) ;  and  in 
1690  (3  Will.  &  Mary,  c.  9,  s.  4)  a  person  receiving  or  buying  stolen  goods 
with  knowledge  of  the  theft,  was  declared  to  be  an  accessory  after  the  fact. 
By  5  Anne,  c.  21,  receivers  were  dealt  with  as  accessories,  and  punishable 
capitally,  with  benefit  of  clergy. 

Under  the  present  law  there  are  numerous  enactments  making  receiv- 
ing and  unlawful  possession  criminal. 

1.  (a)  Where  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever  has  been  stolen,  taken,  extorted,  obtained,  embezzled,  or  other- 
wise disposed  of  under  circumstances  constituting  a  felony  at  common  law 
or  under  the  Larceny  Act,  1861,  it  is  felony  to  receive  it  with  knowledge 
of  the  felonious  acquisition  or  dealing,  and  is  punishable  by  penal  servitude 
from  three  to  fourteen  years,  or  imprisonment  with  or  without  hard  labour 
for  not  over  two  years.  A  male  offender  under  sixteen  may  be  sentenced 
to  whipping,  besides  or  instead  of  the  other  punishments  (24  &  25  Vict. 
c.  96,  s.  91 ;  54  &  55  Vict.  c.  69,  s.  1). 

(&)  Where  property  has  been  stolen,  taken,  embezzled,  or  secreted  in 
such  a  manner  as  to  amount  to  a  felony  under  the  Post  Office  laws,  receipt 
of  it  with  guilty  knowledge  is  a  felony  punishable  by  penal  servitude  for 
life,  or  not  less  than  three  years  (7  Will.  iv.  and  1  Vict.  c.  46,  s.  30). 

2.  Where  the  chattel,  etc.,  has  been  acquired  or  dealt  with  under 
circumstances  constituting  a  misdemeanour  under  the  Larceny  Act,  1861, 
it  is  a  misdemeanour  to  receive  it  with  knowledge  of  the  misdemeanour, 
and  is  punishable  by  penal  servitude  from  three  to  seven  years,  or  im- 
prisonment or  whipping,  as  in  the  case  of  the  felonious  receiving  (24  &  25 
Vict.  c.  96,  s.  95 ;  54  &  55  Vict.  c.  69,  s.  1). 

The  reference  to  the  Larceny  Act,  1861,  has  been  held  not  to  include 
the  Larceny  Act,  1868,  dealing  with  larceny,  etc.,  by  partners  (B.  v.  Smith, 
1870,  L.  E.  1  C.  C.  266),  but  it  is  apparently  wide  enough  to  include  all 
statutes  directed  to  be  read  as  one  with  the  Act  of  1861. 

3.  Where  the  stealing  or  taking  of  property  is  punishable  summarily 
under  the  Larceny  Act,  1861  (whether  it  be  the  first,  second,  or  a  subse- 
quent offence),  a  person  who  receives  the  property  with  knowledge  of  the 
offence  is  summarily  punishable  as  the  principal  (24  &  25  Vict.  c.  96,  s.  97). 
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Where  the  goods  received  were  acquired,  etc.,  in  Scotland  or  Ireland,  a 
receiver  in  England  is  liable  to  trial  and  punishment  as  if  the  principal 
offence  had  been  there  committed  (24  &  25  Vict.  c.  96,  s.  114). 

Any  person  who,  without  lawful  excuse,  receives  or  has  in  his  possession 
property  stolen,  taken,  extorted,  obtained,  embezzled,  converted,  or  disposed 
of  only  outside  the  United  Kingdom,  under  such  circumstances  that  if  the 
act  had  been  done  in  the  United  Kingdom  the  agent  would  have  been 
guilty  of  an  indictable  offence  by  the  law  of  the  United  Kingdom  for  the 
time  being,  is  guilty  of  felony  or  misdemeanour,  according  as  the  principal 
offence  if  committed  in  the  United  Kingdom  would  be  felony  or  mis- 
demeanour, and  is  liable  on  conviction  to  penal  servitude  from  three  to 
seven  years,  or  imprisonment  with  or  without  hard  labour  for  not  over  two 
years. 

The  law  on  this  point  was  altered  as  above  in  1897  (59  &  60  Vict.  c.  52, 
s.  1).  Prior  to  that  it  had  been  laid  down  in  B.  v.  Duhruie,  1861,  11  Cox 
C.  C.  207,  and  B.  v.  Carr,  1877,  15  Cox  C.  C.  131,  n.,  that  to  constitute  the 
crime  of  receiving  in  England,  the  property  in  question  must  have  been 
acquired  by  a  crime  committed  in  England  (see  Ex  parte  Otto,  [1894]  1 
Q.  B.  420).  The  Act  has  been  held  to  have  a  retroactive  operation  (B.  v. 
Otto  Pause,  1896,  61  J.  P.  556). 

4.  The  offences  1.  (a),  2.  and  3.  may  be  tried  summarily,  instead  of  on 
indictment : 

(a)  In  the  case  of  adults,  where  the  value  of  the  property  does  not  exceed 
40s.,  and  the  accused  consents,  and  the  offence  is  not  rendered  punishable 
by  penal  servitude  in  consequence  of  a  previous  conviction  of  the  offender 
on  indictment  (42  &  43  Vict.  c.  49,  ss.  12-14). 

(i)  In  the  case  of  young  persons  over  twelve  and  under  sixteen,  if  the 
accused  consents,  whatever  the  amount  received  (42  &  43  Vict.  c.  49,  s.  11). 

(c)  If  the  accused  is  a  child  over  seven  and  not  over  twelve,  if  the  parent 
or  guardian  does  not  object  (42  &  43  Vict.  c.  49,  s.  10). 

5.  There  are  also  enactments  imposing  penalties — 

(a)  On  dealers  in  old  metal  who  purchase  or  receive  in  less  than  prescribed 
quantities  certain  metals  liable  to  be  pilfered  (34  &  35  Vict.  c.  112,  s.  13, 
Sched.); 

(h)  On  persons  who  purchase  or  take  in  pawn  seamen's  clothes  in  a 
dockyard  town  (32  &  33  Vict.  c.  57);  or  workhouse  clothes  (55  Geo.  in. 
c.  137,  s.  2) ; 

(c)  On  persons  who  receive  goods  embezzled  or  purloined  by  servants 
engaged  in  certain  manufactures  (22  Geo.  n.  c.  27  s.  2 ;  17  Geo.  in.  c.  56, 
ss.  4,  5,  10 ;  6  &  7  Vict.  c.  40,  s.  4). 

Venue  and  Procedure. — A  relic  of  the  old  conception  of  the  offence  of 
receiving  remains,  in  that  the  receiver  may  be  indicted  either  as  an 
accessory  or  as  a  substantive  felon.  It  is  now  lawful  to  include  in  an 
indictment  charges  of  stealing  goods  and  of  receiving  the  same  goods  or 
part  of  them,  and  the  jury  may  convict  of  one  offence  or  the  other,  or  if 
several  persons  are  included  in  one  indictment,  may  discriminate  by  their 
verdict  according  to  the  evidence  the  shares  by  theft  or  receipt  taken  by 
each  accused  in  the  transaction  (24  &  25  Vict.  c.  96,  s.  92). 

The  offence  of  receiving  may  be  tried — (1)  where  the  principal  felon  or 
misdemeanour  can  be  tried ;  (2)  wherever  the  receiver  has  or  has  bad  the 
property  in  his  possession,  whether  it  was  stolen  in  England  (24  &  25  Vict. 
c.  96,  s.  94),  or  in  another  part  of  the  United  Kingdom  (24  &  25  Vict.  c.  96, 
s.  114),  or  outside  the  United  Kingdom  (59  &  60  Vict.  c.  52,  s.  1  (1)). 
These  provisions  appear  to  be  extended  to  cases  of  summary  trial  by  42  & 
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43  Vict.  e.  49,  s.  45.  In  the  case  of  receiving  within  the  Post  Office  Acts, 
the  venue  is  regulated  by  7  Will.  iv.  and  1  Vict.  c.  36,  s.  37. 

Search  may  be  made  for  goods  stolen  in  the  house  of  a  suspected 
receiver  under  a  search-warrant  granted  at  common  law,  or  under  sec.  103  of 
the  Larceny  Act,  1861,  or  by  a  written  authority  of  a  chief-officer  of  police, 
under  sec.  16  of  the  Prevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  12). 

Evidence. — To  constitute  a  crime  the  receiving  must — (a)  amount  to 
acquiring  the  control,  but  not  necessarily  manual  possession  of  the  thing 
received,  and  not  a  bare  possession  (B.  v.  Wiley,  1851,  20  L.  J.  M.  C.  4;  B. 
v.  Smith,  1856,  24  L.  J.  M.  C.  135)  ; 

(6)  Be  done  with  a  knowledge  that  the  goods  were  obtained  by  crime, 
but  not  necessarily  of  all  the  details  of  the  crime  {Taylor  v.  B.,  [1895]  1 
Q.  B.  25) ;  nor  need  the  receipt  be  direct  from  the  thief  (B.  v.  Beardon, 
1866,  L.  E.  1  C.  C.  31). 

The  offence  is  so  far  of  an  accessory  character  that  the  commission  of 
the  principal  offence  must  be  proved.  Thus  a  man  cannot  be  convicted  of 
receiving  goods  taken  by  a  wife  from  her  husband  under  circumstances  not 
amounting  in  law  to  theft. 

It  must  also  be  committed  before  possession  of  the  property  has  been 
resumed  by  the  owner  (B.  v.  Villensky,  [1892]  2  Q.  B.  597). 

Any  number  of  receivers  at  different  times  of  property  stolen,  etc.,  at  one 
time  may  be  charged  with  substantive  felonies  in  the  same  indictment,  and 
may  be  tried  together,  even  if  the  principal  felon  is  not  included  in  the 
indictment,  nor  in  custody,  nor  amenable  to  justice  (24  &  25  Vict.  c.  94, 
s.  6 ;  c.  96,  s.  93). 

Persons  charged  with  jointly  receiving  may  be  convicted  of  separately 
receiving  the  whole  or  any  part  or  parts  of  the  property  in  question  (24  & 
25  Vict.  c.  96,  s.  94;  B.  v.  Beardon,  1866,  L.  E  1  C.  C.  31). 

In  order  to  facilitate  proof  of  guilty  knowledge,  or  to  meet  the  plea  of 
receipt  in  innocence,  it  is  permissible  to  give  evidence — 

(1)  That  other  property  had  been  found  in  the  possession  of  the  accused 
stolen  within  the  twelve  months  preceding  the  charge  (34  &  35  Vict.  c.  112, 
s.  19 ;  B.  v.  Carter,  1884,  12  Q.  B.  D.  522) ; 

(2)  Ot  a  previous  conviction  of  the  accused  within  five  years  before  of 
any  offence  involving  fraud  or  dishonesty  (34  &  35  Vict.  c.  112). 

{Authorities. — Archbold,  Cr.  PL,  21st  ed. ;  Eussell  on  Grimes,  6th  ed. ; 
Steph.  Dig.  Cr.  Law,  5th  ed. ;  Mayne,  Ind.  Cr.  Law,  1896,  p.  703.] 


Reciprocity — A  term  used  in  various  connections  by  writers  on 
legal  and  diplomatic  subjects;  the  word  in  each  case  being  employed  in 
its  ordinary  signification. 

To  constitute  a  binding  contract  between  parties,  it  is  said  there  must  be 
"  reciprocity  of  assent "  between  them,  that  is,  there  must  be  an  assent  on 
the  part  of  each  to  the  contract ;  there  need  not  necessarily  be  "  reciprocity  of 
obligation"  (Broom,  Common  Law,  9th  ed.,  pp.  300,  301).     See  Mutuality. 

The  expression  "  Eule  of  Eeciprocity  "  is  employed  by  writers  on  inter- 
national law,  to  denote  that  in  war  one  belligerent  in  its  treatment  of  the 
person  and  property  of  the  enemy  is  guided  by  the  conduct  in  the  like 
circumstances  of  the  other  belligerent ;  thus  if  the  one  belligerent  releases, 
on  parole,  prisoners  of  war,  the  other  does  the  same  (see  this  discussed  in 
Halleck,  Lnternational  Laiv,  3rd  ed.,  vol.  ii.  pp.  34,  35).  But  see  further 
Paeole. 

In  political  science,  the  term  is  applied  to  the  securing  in  commercial 
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treaties   between   nations   equal  rights   to  be  mutually  enjoyed,  e.g.  the 
admission  mutually  of  goods  on  equal  terms. 

Recitals — One  of  the  constituent  parts  of  a  regular  lease  (see 
Landlord  and  Tenant,  vol.  viii.  at  p.  201).  A  covenant  may  be  contained 
in  a  recital  (Sampson  v.  Easterly,  1829,  9  Barn.  &  Cress.  505 ;  33  E.  E.  239  ; 
affirmed,  as  Easterly  v.  Sampson,  1830,  6  Bing.  644).  As  to  effect  of  recital 
by  surrender  of  former  lease,  see  Hoe  v.  Archbishop  of  York,  1805,  6  East, 
86  ;  8  E.  E.  413. 


Reclaimed  Animals. — See  Animals;  Bees;  Bieds. 


Recognisance. — The  earliest  use  of  the  term  "recognise"  (recog- 
nosccre)  in  English  law  was  with  reference  to  the  verdict  of  juries.  The 
form  of  entering  a  verdict  was  by  the  words  jurator,  dicunt,  or  recognoscunt, 
i.e.  find  (2  Pollock  and  Maitland,  Hist.  Eng.  Law,  619). 

It  was  also  used  in  civil  actions  with  reference  to  admissions  of  liability 
(recognoscit) ;  and  this  use  is  preserved  in  the  term  Cognovit  Actionem. 
This  admission  took  the  form  of  a  contract  of  record  (2  Pollock  and  Mait- 
land, Hist.  Eng.  Law,  202). 

Eecognisances  are,  with  or  without  sureties,  still  required  from  receivers 
appointed  as  officers  of  the  High  Court  to  secure  that  they  pay  over  a 
proper  account  for  all  moneys  received  by  them. 

In  Chancery  they  are  given  to  the  two  senior  clerks  of  the  judge  to 
whom  the  cause  is  assigned  (Order  60,  r.  3).  The  form  and  mode  of  taking 
the  recognisance  are  prescribed  by  Order  50,  r.  16 ;  and  where  they  are 
acknowledged  by  a  commissioner  of  oaths  (11  Geo.  iv.  and  1  Will.  iv.  c.  43, 
s.  4;  52  &  53  Vict.  c.  10,  s.  1),  he  must  authenticate  the  acknowledgment 
by  expressing  when  and  where  it  was  taken  (Order  38,  r.  5).  Except 
under  special  order,  they  must  be  enrolled  within  six  months  of  being  taken 
(Order  61,  r.  14).  They  are  vacated  only  under  a  judgment  or  order 
(Order  60,  r.  4). 

The  nature  of  the  liability  thereunder  is  considered  in  In  re  Graham, 
[1895]  1  Ch.  66.  These  recognisances  used  to  be  enforced  by  scire  facias 
(Short  and  Mellor,  Cr.  Off.  Pr.  444).  That  procedure  seems  to  be  abolished 
by  Crown  Office  Eules,  1886,  r.  127,  but  is  said  to  continue  under  the 
Petty  Bag  Office  Eules  of  1848  (St.  E.  &  O.,  Eevised,  vol.  vii.  p.  728).  As 
to  securities  by  trustees,  etc.,  on  bankruptcy,  see  Bankruptcy  (Special 
Managers). 

Eecognisances  as  a  condition  of  release  from  imprisonment  have  ceased 
to  be  used  in  civil  cases,  owing  to  the  limitations  now  put  on  the  right  to 
imprison  for  civil  debt ;  see  Bail  Bond  ;  Fisher,  Dig.  tit.  "  Bail." 

The  proceedings  for  taking  recognisances  in  Crown  suits  on  the  Eevenue 
side  of  the  Queen's  Bench  Division  are  regulated  by  the  Crown  Suits  Eules 
of  1860  and  1866,  printed  in  Statutory  Eules  and  Orders,  Eevised,  vol.  vii. 
pp.  611-686. 

In  criminal  matters  this  contract  gradually  took  the  place  of  mainprise 
and  frankpledge  for  the  purpose  of  denning  the  obligations  of  sureties  by 
way  of  bail,  and  has  been  extended  to  all  obligations  to  appear,  prosecute, 
testify,  or  take  trial  with  respect  to  any  offence,  or  in  any  case  affecting  the 
revenues  of  the  Crown.     The  change  in  procedure  may  be  ascribed  to  a 
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desire — (1)  to  avoid  the  uncertainty  of  mere  fines  or  amercements  ;  (2)  to 
evade  in  the  interest  of  the  Crown  the  numerous  old  charters  granting 
local  fines,  amercements,  ransoms,  and  issues  to  municipal  corporations  {In 
re  Nottingham  Corporation,  [1897]  2  Q.  B.  502). 

A  recognisance  in  a  Crown  case  is  a  bond  of  record  executed  or 
acknowledged  before  a  Court  or  officer  authorised  to  take  it  (Dalton,  Country 
Justice,  c.  186),  by  a  person  who  thereby  admits  his  indebtedness  to  the 
Crown  in  a  sum  certain,  and  containing  a  condition  that  if  certain  acts  are 
done  the  bond  is  to  be  void.  Since  1541,  33  Hen.  vm.  c.  39,  such  bond  has 
always  been  in  favour  of  the  Crown,  and  not  in  favour  of  other  persons  to 
the  use  of  the  Crown. 

Under  the  present  law  recognisances  may  be  lawfully  required  in  the 
following  cases : — 

(1)  From  the  prosecutor  and  witnesses  for  the  prosecution  or  defence  other  than 
witnesses  to  character  only  on  committal  for  trial  for  an  indictable  offence  after  a  pre- 
liminary inquiry,  or  where  in  the  case  of  an  offence  within  the  Vexatious  Indictments 
Act  the  justices  refuse  to  commit  for  trial,  and  the  prosecutor  elects  to  proceed  by  in- 
dictment. The  forms  used  for  these  purposes  are  scheduled  to  1 1  &  12  Vict.  c.  42  (Order  1). 
Notice  of  the  recognisance  must  be  given  to  the  person  bound  thereby  (11  &  12  Vict, 
c.  42,  Sched.). 

(2)  From  the  defendant  on  adjournment  of  the  inquiry  or  on  committal  for  trial  in 
cases  in  which  bail  is  discretionary,  and  is  allowed,  or  is  compulsory,  and  from  the 
defendant  on  any  adjournment  of  the  trial  where  it  is  not  thought  necessary  to  keep  him 
in  prison.     This  form  of  recognisance  is  fully  dealt  with  under  Bail. 

(3)  From  the  defendant  or  witnesses  in  cases  before  .Courts  of  Summary  Jurisdic- 
tion (11  &  12  Vict.  c.  43,  ss.  3,  9,  13,  16,  20 ;  42  &  43  Vict.  c.  49,  s.  9). 

(4)  Where  justices  agree  to  state  a  special  case  on  points  of  law  involved  in 
their  decision,  the  person  seeking  the  case  as  a  condition  precedent  to  his  right 
to  have  and  proceed  on  the  case  imist  enter  into  a  recognisance  (20  &  21  Vict.  c.  43, 
ss.  3,  13;  42  &  43  Vict.  c.  49,  s.  33  ;  Summary  Jurisdiction  Rules,  1886;  Walker  v.  De 
la  Combe,  [1893]  63  L.  J.  M.  G.  77). 

(5)  Where  a  special  case  is  stated  by  Quarter  Sessions.  The  forms  of  recognisance 
are  given  in  Short  and  Mellor,  Cr.  Off.  Pr.  pp.  595,  596,  and  vary  according  as  the  case 
is  stated  in  a  civil  or  a  criminal  matter. 

(6)  Where  a  case  is  reserved  for  the  Court  for  Crown  Cases  Reserved  (11  &  12 
Vict.  c.  78,  ss.  1,  2). 

(7)  On  appeals  to  Quarter  Sessions  (Archbold,  Quarter  Sessions,  5th  ed.,  Baker).  The 
London  County  Council  is  not  required  to  enter  into  recognisances  on  such  appeals  (56 
&  57  Vict.  c.  ccxxi.  s.  11).  The  form  of  recognisance  is  regulated  in  appeals  from 
Courts  of  Summary  Jurisdiction  by  42  &  43  Vict.  c.  49,  s.  33,  in  other  cases  by  the  Act 
giving  the  appeal,  subject  to  the  power  given  by  12  &  13  Vict.  c.  45,  ss.  8,  9,  to  substitute 
effective  for  defective  recognisance.  A  deposit  may  be  substituted  for  a  recognisance 
(B.  v.  Anglesea  Justices,  No.  2,  [1892]  2  Q.  B.  29) ;  and  the  recognisance  may  be  entered 
into  before  justices  outside  the  county  in  which  the  appeal  is  (B.  v.  Durham  Justices, 
[1895]  1  Q.  B.  801). 

(8)  (a)  On  the  grant  of  a  writ  of  certiorari  to  remove  a  case  from  an  inferior  to 
a  superior  Court,  including  the  Central  Criminal  Court,  or  of  an  order  to  remove  a 
criminal  case  from  the  Crown  to  the  Civil  Court  at  assizes,  or  to  the  High  Court,  the 
applicant  must  enter  into  recognisances — (1)  if  a  prosecutor  (other  than  the  Attorney- 
General)  to  prosecute  with  effect,  and  to  pay  the  defendant's  costs  on  acquittal  (B.  v. 
Bayard,  [1892]  2  Q.  B.  181) ;  (2)  if  a  defendant  to  pay  the  costs  of  prosecutor  on  con- 
viction (21  Jas.  i.  c.  8,  s.  4  ;  5  Geo.  n.  c.  19,  ss.  2',  3).  These  recognisances  are  entered 
into  before  a  justice  or  the  Court  below,  and  the  certiorari  is  not  allowed  till  this  is  done. 
The  recognisances  are  returned  with  the  writ  to  the  High  Court. 

(6)  On  the  grant  of  a  writ  of  certiorari  to  remove  a  coroner's  inquisition  or  a  convic- 
tion, or  order  of  justices,  or  order  of  a  Court  of  Quarter  Sessions,  whether  in  a  civil  or  a 
criminal  case,  other  than  one  arising  on  indictment. 

The  procedure  and  forms  as  to  recognisances  on  certiorari  are  prescribed  by  the 
Crown  Office  Rules,  1886  rr.  28-42.  The  writs  are  not  allowed  in  the  Court  below 
till  the  recognisances  are  entered  into  and  acknowledged  personally  before  two  justices 
{Short  and  Mellor,  Gr.  Off.  Pr.  135),  except  in  the  case  of  corporations,  where  a  single 
member  is  allowed  to  enter  into  the  recognisance. 
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Besides  the  recognisances  required  in  the  High  Court  on  the  grant  of  certiorari,  recog- 
nisances are  required  on  transfer  of  an  indictment  from  Quarter  Sessions  to  the  assizes 
under  5  &  6  Vict.  c.  38,  s.  3,  or  from  other  Courts  to  the  Central  Criminal  Coiirt  under 
4  &  5  "Will.  iv.  c.  36  (ss.  18,  19)  ;  the  Palmer  Act  (19  &  20  Vict.  c.  16,  ss.  8,  9);  and  the 
Jurisdiction  on  Homicides  Act,  1862  (25  &  26  Vict.  c.  65,  ss.  9,  10). 

(9)  Kecognisances  are  also  required  from  the  prosecutor  of  an  information  in  the 
High  Court  other  than  the  Attorney-General,  and  from  persons  attached  to  answer 
interrogatories  in  a  Crown  suit,  and  also  from  defendants  to  indictments  or  informations 
tried  in  the  Queen's  Bench  Division,  that  they  will  personally  appear  from  day  to  day 
on  the  trial,  and  not  depart  till  discharged  by  the  Court  (Cox,  1886,  rr.  123-126). 

(10)  Recognisances  are  also  used  as  a  substitute  for  punishment  by  imprisonment  or 
fine,  i.e.  the  Court  in  the  case  of  all  felonies  within  the  Consolidation  Act  of  1861,  and 
of  all  misdemeanours,  may  bind  the  offender  over  to  keep  the  peace  or  to  be  of  good 
behaviour  by  a  recognisance  with  or  without  sureties  ;  and  also  in  case  of  any  offence 
not  capital,  may  bind  the  convict  by  recognisance  to  come  up  for  judgment  when 
called  on  ;  and  when  articles  of  the  peace  are  instituted  against  any  man,  the  proper 
remedy  is  to  bind  him  by  recognisance  to  keep  the  peace.  See  Articles  or  the 
Peace. 

Kecognisances  must  be  taken  before  a  Court,  justice  or  Court  official,  or 
a  commissioner  of  oaths,  except  in  certain  cases,  where  a  recognisance  of 
bail  may  be  taken — 

1.  By  the  governor  of  the  prison  in  which  the  person  to  be  bailed  is  (42  &  43  Vict. 
c.  49,  s.  42) ;  by  inspector  of  police  or  a  clerk  of  justices. 

2.  By  constables  in  boroughs  (45  &  46  Vict.  c.  50,  s.  227),  or  urban  districts  (10  & 
11  Vict.  c.  89,  ss.  17-19).    See  Bail. 

It  is  felony — (1)  to  forge  a  recognisance  purporting  to  have  been  taken 
before  a  justice  of  the  peace,  or  other  officer  authorised  to  take  it ;  (2)  to 
acknowledge  the  name  of  another  in  any  recognisance  before  any  person 
lawfully  authorised  to  take  it.  The  punishment  for  (1)  is  penal  servitude 
from  three  to  five  years ;  for  (2),  penal  servitude  from  three  to  seven  years, 
or  in  either  case  imprisonment  with  or  without  hard  labour  for  not  over 
two  years  (24  &  25  Vict.  c.  98,  ss.  32,  34 ;  54  &  55  Vict.  c.  69,  s.  1). 

When  an  appeal  is  respited,  or  the  trial  of  an  indictment  is  adjourned, 
or  is  transferred  from  one  Court  to  another,  it  is  necessary  to  give  persons 
under  recognisance  notice  of  the  change,  and  to  enlarge  the  recognisances  so 
as  to  apply  to  the  adjourned  hearing. 

The  forfeiture  or  estreat  of  recognisances  for  breach  of  their  conditions 
is  within  the  jurisdiction  of  the  Courts  without  any  special  warrant  from  the 
Crown;  and  the  Courts  may  cancel  or  discharge  such  recognisances  on 
satisfaction  of  the  obligation  thereby  created  (33  Hen.  vill.  c.  39,  ss.  40-42). 

This  power  was  extended  to  discharge  of  persons  imprisoned  on  forfeited 
recognisances  by  4  Geo.  in.  c.  10,  with  the  exceptions  there  stated  relating 
to  the  Crown  debts  and  frauds  on  the  revenue.     See  Crown  Debts. 

The  present  procedure  for  estreat  is  regulated  on  the  Crown  side  of  the 
Queen's  Bench  Division  by  the  Crown  Office  Eules,  1886,  and  in  other 
criminal  Courts  of  record  by  the  statutes  specified  in  the  article  on  Estreats. 

Courts  of  summary  jurisdiction  can,  under  42  &  43  Vict.  c.  49,  s.  9, 
take  proceedings  to  forfeit  recognisances  conditioned  to  appear  or  do  other 
matters  in  any  proceeding  before  them,  instead  of  certifying  the  recognis- 
ances to  Quarter  Sessions  for  enforcement,  as  was  the  old  practice  (see 
3  Hen.  VII.  c.  2 ;  16  &  17  Vict.  c.  30,  s.  2),  which  can  be  still  insisted  upon 
where  the  recognisance  sought  to  be  forfeited  is  to  keep  the  peace  or  to  be 
of  good  behaviour  (42  &  43  Vict.  c.  49,  s.  9  (2),  (3)). 

{Authorities. — Short  and  Mellor,  Crown  Office  Practice ;  Archbold,  Quarter 
Sessions,  5th  ed.,  Baker;  Atkinson,  Magistrates'  Annual  Practice,  1898; 
Oke,  Magisterial  Formulist ;  Paley,  Summary  Convictions,  7th  ed.] 
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Recognition    (in    International    Law).— See  Belli- 
gerent; State. 


Recommendation  to  Mercy — See  Mercy. 
Reconstruction.— See  Company. 


Reconversion . — The  maxim  that  equity  treats  that  as  done  which 
ought  to  be  done  is  qualified  by  another  maxim,  that  equity  like  nature 
will  do  nothing  in  vain.  If,  then,  a  person  entitled  to  a  fund  which  in  the 
eye  of  equity  is  land,  says,  "  I  prefer  to  take  this  fund  as  money  and  not  as 
land,"  it  would  be  vain  for  a  Court  of  equity  to  insist  on  treating  it  as  land 
when  the  owner  could  the  next  day  turn  it  into  money  {Potter  v.  Dudeney, 
1886,  56  L.  T.  395).  This  election  is  known  as  reconversion.  It  may  be 
evidenced  in  various  ways,  by  a  parole  declaration,  by  acts,  and  by  many 
slight  circumstances.  If,  for  instance,  the  property  is  "  at  home,"  as  the 
phrase  is,  and  the  owner  continues  to  deal  with  the  property  in  the  uncon- 
verted form,  a  presumption  arises  that  he  has  elected  to  take  it  in  the  shape 
in  which  it  has  come  to  him.  But  if  the  property  is  outstanding  in  the 
hands  of  some  third  party,  the  owner  must  do  some  act  showing  an  election 
to  take  it  in  its  unconverted  form  (  Wheldale  v.  Partridge,  1803,  8  Ves.  227, 
235 ;  7  E.  E.  37 ;  In  re,  Lewis,  1885,  30  Ch.  D.  654),  for  the  primary  pre- 
sumption is  against  reconversion.  Nor  is  it  competent  to  everyone  to  elect. 
To  entitle  a  person  so  to  do,  he  must  be  sui  juris  {In  re  Heathcote,  Gilbert  v. 
Aviolet,  1887,  58  L.  T.  43).  Hence  a  lunatic  cannot  elect  {Asliby  v.  Palmer, 
1816, 1  Mer.  296;  15  E.  E.  116),  nor  can  an  infant  {Carr  Y.Ellison,  1786, 2  Bro. 
C.  C.  56),  though,  as  said  above,  the  Court  may  elect  for  him.  A  married 
woman  in  respect  of  her  separate  property  is  sui  juris,  and  may  elect  {Sharp 
v.  St.  Sauveur,  1872,  L.  E.  7  Ch.  343).  The  property,  again,  may  be  given  to 
several  persons  in  undivided  shares.  In  such  a  case  one  beneficiary  can 
elect  only  if  his  election  will  not  prejudice  the  others.  If  money,  for 
instance,  is  to  be  laid  out  in  land,  one  of  the  beneficiaries  can  elect  to  take 
his  share  of  the  money  instead,  because  his  doing  so  will  not  harm  the  rest ; 
but  where  land  is  to  be  sold  and  the  money  divided  equally,  a  co-legatee 
cannot  elect  to  take  his  share  as  land.  It  would  obviously  prejudice  a 
sale.    See  Conversion  of  Property. 


Record. — In  the  old  practice  the  record  was  the  parchment  roll  on 
which  was  entered  a  statement  of  the  various  steps  in  an  action;  when 
complete,  the  roll  was  preserved  "  as  a  perpetual  intrinsic  and  exclusively 
admissible  testimony  of  all  the  judicial  transactions  "  it  purported  to  record 
(Blake  Odgers,  Principles  of  Pleading,  3rd  ed.,  p.  9).  In  modern  practice 
a  copy  of  the  complete  pleadings  in  an  action  marked  with  the  proper 
stamp,  is  regarded  as  the  record  {ibid.  pp.  10,  11).  As  to  the  custody  of 
records,  see  Eecord  Office. 


Record,  Conveyances  by — These  are  assurances  to  which 
the  sanction  of  a  Court  of  record  is  called  in  "  to  substantiate,  preserve,  and 
be  a   perpetual  testimony  of  the  transfer  of  property  from  one  man  to 
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another,  or  of  its  establishment  when  already  transferred"  (2  Black. 
Com.  344).  In  this  class  of  assurances,  Blackstone  included  (1) — private 
Acts  of  Parliament,  (2)  royal  grants,  (3)  fines  and  (4)  common  recoveries 
(ibid.). 


Record,  Courts  Of. — A  Court  of  record  is  one  the  orders 
and  judicial  proceedings  of  which  are  enrolled  for  a  perpetual  memorial  and 
testimony,  and  the  records  of  which  are  absolutely  authoritative,  as  distin- 
guished from  Courts  not  of  record,  the  acts  of  which  may  be  evidenced  by 
rolls  and  records,  but  are  not  absolutely  established  thereby,  and  must  in 
every  case  be  proved  like  other  facts.  The  distinction  is  a  very  old  one, 
and  originated  in  the  theory  that  what  the  sovereign  states  to  have  occurred 
in  his  own  special  Court — la  u  le  cors  le  rei  seit  (Leg,  Will.  i.  24) — 
must  be  treated  as  incontestable.  A  supereminent  authority  like  this  was, 
for  example,  claimed  for  the  king's  word  by  Edward  i.'s  Council  in  1292 
(Eot.  Pari.  i.  74).  Only  the  sovereign's  Court  is  a  Court  of  record  for  all 
purposes,  though  some  inferior  Courts  keep  records  of  certain  particulars, 
as  also  do  sheriffs  and  coroners,  in  the  case,  for  example,  of  confessions  of 
felony.  In  Normandy  six  out  of  seven  witnesses  were  required  to  establish 
the  record,  but  in  England  the  proceedings  of  the  royal  Court  were  com- 
mitted to  writing  at  a  very  early  period.  Nevertheless,  in  theory  for  a  long 
time  the  rolls  were  only  aids  for  the  memories  of  the  justices,  though 
subsequently  it  became  a  settled  principle  that  nothing  could  be  averred 
against  a  record,  nor  any  plea  or  proof  allowed  to  the  contrary  (Co.  Lift. 
260).  Clerical  mistakes  in  judgments  or  orders,  and  other  accidental  slips 
or  omissions  therein,  may,  however,  be  corrected  at  any  time  by  the  Court 
or  a  judge  (E.  S.  O,  1883,  Order  28,  r.  11) ;  and  the  Court  may  also  amend 
orders  which  do  not  properly  express  the  judgment  made  (In  re  Swire, 
Mellor  v.  Swire,  1885,  30  Ch.  D.  239),  or  supersede  wrong  orders  made  by 
misrepresentation  or  mistake  of  fact  (Staniar  v.  Evans,  1886,  34  Ch.  D. 
470).  It  has  been  decided  that  the  Court  of  Bankruptcy  can  go  behind 
judgments,  even  at  the  instance  of  a  debtor,  where  there  are  circumstances 
of  suspicion  (Ex  parte  Lennox,  In  re  Lennox,  1885,  16  Q.  B.  D.  315 ;  Ex 
parte  Edwards,  In  re  Tollemache,  1884,  14  Q.  B.  D.  415) ;  but  if  there  are  no 
circumstances  of  suspicion,  a  judgment  may  be,  and  prima  facie  a  judgment 
always  is,  evidence  of  a  provable  debt  (In  re  Flatau,  Ex  parte  Scotch  Whisky 
Distillers  Ltd.,  1888,  22  Q.  B.  D.  83 ;  Ex  parte  Anderson,  In  re  Tollemache, 
1884,  14  Q.  B.  D.  606). 

By  immemorial  usage,  and  because  they  are  the  sovereign's  Courts,  the 
superior  Courts  of  record  issue  attachment  for  contempt,  which  right  is  as 
much  the  lex  terras  and  within  the  exception  of  Magna  Carta  as  the 
issuing  of  any  other  legal  process  whatsoever  (Miller  v.  Knox,  1838,  4  Bing. 
N.  C.  574,  587) ;  and  wherever  there  is  a  power  de  novo  erected  by  Parlia- 
ment to  fine  and  imprison,  either  of  those  two  makes  it  a  Court  of  record 
(B.  v.  Castro,  1874,  L.  E.  9  Q.  B.  219  ;  Grenville  v.  College  of  Physicians, 
1700, 12  Mod.  386 ;  nulla  curia  quw  recordum  non  habet  potest  finem  imponere 
nee  aliquem  carceri  mandare  quia  ista  spectant  tantummodo  ad  curias  de 
recordo).  The  High  Court  of  Justice  and  the  Court  of  Appeal  are  superior 
Courts  of  record  (Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  ss.  16,  18),  and 
the  County  Courts  were  made  Courts  of  record  by  9  &  10  Vict.  (1846), 
c  95,  s.  3,  though  their  power  to  commit  for  contempt  was,  like  that  of 
other  inferior  Courts  of  record,  confined  to  cases  of  contempt  in  facie  curia; 
(B.  v.  Lefroy,  1873,  L.  E.  8  Q.  B.  134;  see  now  County  Courts  Act,  1888, 
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51  &  52  Vict.  c.  43,  ss.  162,  163;  cp.  Small  Debts  Act  Amendment  Act; 
1849,  12  &  13  Yict.  c.  101,  s.  2).  Orders  of  Court  will,  however,  only  be 
enforced  by  attachment  where  they  are  express  and  distinct  (Doe  d. 
Cardigan  v.  Bywater,  1849,  7  C.  B.  794).  Courts  not  of  record,  like  Courts 
baron,  are  of  inferior  dignity,  and  not,  as  a  general  rule,  intrusted  by  the 
law  with  any  power  to  fine  or  imprison  for  contempt ;  nor  is  it  necessary  in 
their  case  to  inquire  into  the  sufficiency  of  any  record  (Dyson  v.  Wood, 
1824,  3  Barn.  &  Cress.  449).  Their  proceedings  must  be  established,  and 
the  matters  contained  in  their  judgments  and  orders  must  be  proved,  if 
disputed,  like  other  questions  of  fact  (3  Black.  Com.  24).  So,  generally 
speaking,  "  matter  of  record  "  must  be  distinguished  from  "  matter  in  pais," 
the  latter  being  within  the  cognisance  of  the  country,  and  to  be  established 
by  jury. 


Record,    Debts  Of — Debts  which  are  shown  to  be  due  by  the 

evidence  of  a  Court  of  record.  Thus  a  sum  adjudged  by  a  Court  to  be  due 
from  the  defendant  to  the  plaintiff  is  a  debt  of  record;  so  also  is  a 
recognisance  (q.v.).    See  Assets,  vol.  i.  pp.  350,  351. 


Recorder — This  term  originally  meant  the  judge  of  the  local 
Court  of  record  of  a  city  or  borough.  Under  the  Municipal  Corporations 
Act,  1882,  the  recorder  of  a  borough  subject  to  these  Acts  is  sole  judge  of 
the  borough  Court  of  Quarter  Sessions,  and  is  also  judge  of  the  borough 
civil  Court  of  record,  if  any,  unless  of  London  (see  Inferior  Courts, 
vol.  vi.  p.  426).  As  to  the  special  position  of  the  recorder  of  the  city  of 
London,  see  London  City,  vol.  viii.  p.  16. 


Record  Office;  Public  Record  Office.— Until  the  be- 
ginning of  the  present  reign  there  was  no  clear  definition  of  the  "  Public 
Records,"  and  no  common  home,  either  in  existence  or  in  prospect,  for 
the  documents  which  might  fall  under  that  designation.  '  According  to 
the  20th  section  of  the  Public  Record  Office  Act,  1838,  they  are  "  all  rolls, 
records,  writs,  books,  proceedings,  decrees,  bills,  warrants,  accounts,  papers, 
and  documents  whatsoever  of  a  public  nature  "  belonging  to  Her  Majesty, 
or  deposited  in  any  of  the  offices  or  places  of  custody  mentioned  in  the  Act. 

Documents  answering  this  description  were  dispersed,  with  little  regard 
to  classification,  in  various  repositories,  among  which  may  be  mentioned  the 
Tower  of  London,  the  Chapter  House  of  Westminster,  the  Rolls  House,  the 
Rolls  Chapel,  Carlton  Ride,  and  the  Stone  Tower  at  Westminster  Hall. 
Others  were  in  the  offices  of  the  different  Courts,  the  State  Paper  Office, 
and  the  offices  of  Government  Departments. 

When  the  Public  Record  Office  was  established,  its  buildings  were, 
according  to  the  7th  section  of  the  Act,  intended  for  the  reception  and  safe 
custody  of  all  the  public  records  which  should  be  in  the  legal  custody  of  the 
Master  of  the  Rolls. 

The  documents  which  are  now  in  his  statutory  custody  are :  (1)  the 
records  of  the  Chancery  of  England ;  (2)  other  records  which  (after  the 
charge  and  superintendence  of  them  have  been  vested  in  him)  have  been 
received  in  his  name  by  virtue  of.  his  warrant  countersigned  by  the  Lord 
High  Chancellor  in  accordance  with  the  3rd  section  of  the  Act ;  and  (3)  re- 
cords specially  mentioned  in  other  Acts. 
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The  records  of  which  he  has  custody  by  countersigned  warrant  include 
firstly  the  contents  of  various  offices  mentioned  in  the  1st  section  of  the 
Act.  Among  these  were  records  of  the  Court  of  Exchequer,  Chancery 
documents  which  were  in  outlying  offices  at  the  time  of  the  commencement 
of  the  Act,  records ,  commonly  described  as  those  of  the  Curia  Regis,  and 
records  of  the  Courts  of  Justices  in  Eyre,  with  the  closely  associated  rolls  of 
Coroners.  Early  records  of  Courts  of  Justices  of  Oyer  and  Terminer,  of  Justices 
of  G-aol  Delivery,  and  of  Justices  of  Assize  were  also  thus  brought  in.  The 
scattered  records  of  the  Courts  of  Queen's  Bench  and  Common  Pleas  were 
taken  over  from  various  places  of  deposit,  and  their  later  or  accruing  records, 
as  well  as  those  of  the  Court  of  Exchequer,  when  they  attained  the  age  of 
not  less  than  twenty  years,  were  from  time  to  time  received,  under  counter- 
signed warrants,  from  the  offices  of  the  respective  Courts.  Some  records  of 
the  High  Court  of  Admiralty  were  in  like  manner  removed  from  the  Tower 
of  London.  None  could  be  removed  from  the  Eegistry  of  that  Court  without 
the  approval  of  the  Judge ;  and  quite  recently  some  have  been  brought  into 
the  Public  Eecord  Office  by  countersigned  warrant,  with  the  approval  of  the 
President  of  the  Probate,  Divorce,  and  Admiralty  Division. 

The  records  of  the  abolished  Courts  of  the  County  Palatine  of  Chester, 
as  well  as  those  of  the  abolished  Courts  of  Great  Session  of  Wales,  together 
with  the  Chancery  and  Exchequer  records  of  the  several  Welsh  counties, 
were  by  various  countersigned  warrants  brought  into  the  custody  of  the 
Master  of  the  Eolls,  and  removed  to  the  Public  Eecord  Office.  Eecords  of 
the  Courts  of  the  County  Palatine  of  Durham  vested  in  the  Sovereign  by 
the  Durham  (County  Palatine)  Act,  1836,  were  also  the  subject  of  a  like 
warrant. 

Documents  also  from  the  office  of  Land  Eevenue  Eecords  and  Enrol- 
ments, together  with  some  analogous  Welsh  documents  from  the  office  of 
the  Controller  and  Auditor-General  of  the  Beceipt  and  Issue  of  the  Ex- 
chequer, are  now  in  the  Public  Eecord  Office,  and  in  the  statutory  custody 
of  the  Master  of  the  Eolls.  Some  proceedings  of  the  Aula  Regis  (not  to  be 
confounded  with  the  Curia  Regis),  which  were  held  before  the  Steward  and 
Marshal  of  the  king's  household,  as  well  as  proceedings  of  the  Court  of 
Star  Chamber,  the  old  Court  of  Bequests,  the  Court  of  Survey,  and  other 
minor  Courts,  were  included  among  the  contents  of  repositories  to  which 
countersigned  warrants  were  applied. 

All  these  records  were  either  mentioned  by  name  or  included  in  the 
contents  of  offices  mentioned  in  the  1st  section  of  the  Public  Eecord  Office 
Act,  1838.  So  also  were  some  others,  which  were,  nevertheless,  brought 
into  the  custody  of  the  Master  of  the  Eolls  in  an  exceptional  manner. 

Before  the  passing  of  the  Queen's  Bounty  Act,  1838,  the  revenues  of 
First  Fruits  and  Tenths  were  collected  and  received  in  a  branch  of  the 
Exchequer  called  the  office  of  First  Fruits,  and  afterwards  paid  to  the 
Treasurer  of  Queen  Anne's  Bounty.  By  the  1st  section  of  that  Act  the 
Office  of  First  Fruits  was  to  be  abolished  from  and  after  the  24th  of 
December,  and  the  receipt  and  collection  of  the  revenues  placed  directly 
under  the  management  of  the  Governors  of  the  Bounty.  By  the  2nd  section 
the  records  of  the  office  were  to  be  delivered  to  the  Treasurers  of  the 
Bounty  on  or  before  the  24th  of  December. 

This  Act  passed  on  the  11th  of  April,  subject  to  alteration  or  repeal  in 
the  same  session,  and  the  Public  Eecord  Office  Act,  1838,  passed  on  the 
following  14th  of  August.  By  the  1st  section  of  the  latter  Act  the  records 
then  in  the  First  Fruits  and  Tenths  Office  were  from  the  date  of  the  passing 
of  the  Act  placed  under  the  charge  and  superintendence  of  the  Master  of 
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the  Eolls.  The  Treasurers  of  Queen  Anne's  Bounty  appear  to  have  taken 
possession  of  them  ;  but  they  were  removed  into  the  statutory  custody  of  the 
Master  of  the  Eolls  by  successive  countersigned  warrants  to  attend  the 
Governors  of  the  Bounty  and  receive  them.. 

The  proceedings  of  the  Court  of  Exchequer  as  a  Court  of  Equity  became 
the  subject  of  a  special  enactment  (the  Court  of  Chancery  Act,  1841,  s.  17), 
and,  after  having  been  delivered  in  pursuance  of  a  countersigned  warrant, 
were  to  be  deemed  records  of  the  Court  of  Chancery  in  the  custody  of  the 
Master  of  the  Eolls. 

The  records  of  certain  small  abolished  Courts  have  also  come  into  the 
statutory  custody  of  the  Master  of  the  Eolls  in  accordance  with  the  pro- 
visions of  the  16th  section  of  the  12  &  13  Vict.  c.  101. 

It  would  be  impossible  in  an  article  of  moderate  length  to  give  any 
adequate  idea  of  the  details  which  fall  under  the  various  heads  already 
mentioned.  Some  few  points  ought,  however,  perhaps,  to  be  noted.  The 
documents  of  the  Court  of  Chancery,  for  instance,  include  not  only  the 
later  proceedings  and  decrees  in  equity,  but  also  the  proceedings  at  common 
law,  and  those  rolls  (such  as,  for  instance,  the  Patent  and  Close  Eolls)  from 
which  the  Master  of  the  Eolls  derives  his  title.  So  also,  as  the  Chancery 
was  from  an  early  period  an  office  firstly  of  the  Common  Council  of  the 
Eealm  and  then  of  the  Parliament,  the  Parliament  Eolls  and  Statute  Eolls 
are  in  the  statutory  custody  of  the  Master  of  the  Eolls.  Under  the  head  of 
Exchequer,  again,  there  is  an  infinite  variety  of  documents,  apart  from  those 
already  mentioned.  Domesday  Book  and  the  Great  Eolls  of  the  Exchequer, 
sometimes  called  Pipe  Eolls  (incorrectly  so  far  as  the  earliest  of  them  are 
concerned),  the  Eemembrance  Eolls  of  the  Queen's  Eemembrancer  and 
Lord  Treasurer's  Eemembrancer,  which  contain  pleadings  as  well  as  other 
matters,  the  Plea  Eolls  of  the  Exchequer  of  Pleas,  or  common  law  side  of 
the  Exchequer,  and  innumerable  subsidiary  classes  and  documents,  are  all 
comprised  under  the  general  term  Exchequer  Eecords.  The  documents  of 
other  Courts  also  have,  of  course,  subdivisions,  which  it  is  needless  to 
describe  here. 

Thus  far  only  records  which  are  in  the  statutory  custody  of  the  Master 
of  the  Eolls  have  been  mentioned.  Though  the  distinction  had  before  been 
maintained  in  practice,  to  some  extent,  Sir  George  Jessel,  M.  E.,  was  the 
first  who  sharply  defined  the  difference  between  charge  and  superintendence 
on  the  one  hand,  and  statutory  custody  on  the  other.  It  is  of  importance 
in  many  ways,  and  especially  because  the  provisions  of  the  Public  Eecord 
Office  Act,  1838,  relating  to  Public  Eecord  Office  copies  as  evidence,  have  a 
limited  application.  Under  the  12th  and  13th  sections,  copies  of  records  in 
the  custody  of  the  Master  of  the  Eolls  and  in  the  Public  Eecord  Office,  ex- 
amined and  certified  as  true  and  authentic  by  the  Deputy-Keeper  of  the 
Eecords, or  oneof  the  Assistant  Eecord-Keepers,and  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  Eecord  Office,  shall  be  received  as  evidence  in 
all  Courts  of  Justice,  and  before  all  legal  tribunals,  and  before  either  House 
of  Parliament  or  any  Committee  of  either  House,  without  any  further  or 
other  proof  thereof,  in  every  case  in  which  the  original  record  would  have 
been  received  there  in  evidence.  It  does  not  appear  that  the  words  extend 
to  documents  which  are  only  under  the  charge  and  superintendence  of  the 
Master  of  the  Eolls. 

Eecords  of  all  the  Courts  mentioned  in  the  1st  section  of  the  Public 
Eecord  Office  Act,  1838,  were  by  that  section  placed  under  the  charge  and 
superintendence  of  the  Master  of  the  Eolls,  and  made  capable,  of  being 
brought  into  his  statutory  custody  in  the  manner  provided  in  the  3rd 
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section.  By  the  17th  section  of  the  Supreme  Court  of  Judicature  Act, 
1873,  the  jurisdiction  of  the  Master  of  the  Eolls  in  relation  to  records 
was  expressly  saved.  Under  the  76th  section  of  the  same  Judicature 
Act,  all  Acts  of  Parliament  relating  to  the  several  Courts  of  which  the 
jurisdiction  was  transferred  to  the  High  Court  of  Justice  and  the  Court  of 
Appeal,  or  wherein  any  such  Courts  are  mentioned,  are  to  be  construed  and 
take  effect  as  if  the  High  Court  of  Justice  or  Court  of  Appeal  had  been 
named  therein,  instead  of  the  Courts  of  which  the  jurisdiction  was  trans- 
ferred. Consequently,  wherever  the  jurisdiction  of  any  Court  mentioned 
in  the  1st  section  of  the  Public  Eecord  Office  Act,  1838,  can  be  shown  to 
have  been  so  transferred,  the  Master  of  the  Eolls  has  the  charge  and 
superintendence  of  the  records,  though  not  the  statutory  custody  of  them, 
until  brought  into  the  Public  Eecord  Office  by  countersigned  warrant. 

Moreover,  by  the  2nd  section  of  the  Public  Eecord  Office  Act,  1838, 
power  was  given  to  Her  Majesty,  with  the  advice  of  her  Privy  Council,  to 
order  that  records  belonging  to  her  deposited  in  any  office,  court,  place,  or 
custody  not  mentioned  in  the  1st  section,  should  be  thenceforth  under  the 
charge  and  superintendence  of  the  Master  of  the  Eolls,  and  subject  to  the 
provisions  of  the  Act. 

The  power  was  exercised,  not  by  several  Orders  in  Council,  each  relating 
to  a  particular  Office  or  Court,  but  by  one  general  Order  in  Council  of  the 
5th  of  March,  1852,  relating  to  "  all  records  belonging  to  Her  Majesty " 
{London  Gazette,  June  11,  1852,  p.  1647).  This  has  been  interpreted  to 
mean  that  all  documents  "  of  a  public  nature  "  belonging  to  Her  Majesty  in 
England  and  Wales  are  under  the  charge  and  superintendence  of  the 
Master  of  the  Eolls,  unless  excepted  by  the  operation  of  any  subsequent 
Act;  and  being  subject  to  the  provisions  of  the  Act  of  1838,  they  might  at 
any  time  be  brought  into  his  statutory  custody  by  countersigned  warrant. 
No  such  warrant,  however,  has  yet  been  issued  in  relation  to  any  of  them, 
except  those  of  the  various  Courts  of  the  County  Palatine  of  Lancaster. 
Of  the  rest,  some  remain  in  the  Courts  or  Offices  to  which  they  belong,  and 
others  have  been  removed  into  the  Public  Eecord  Office. 

Documents  of  some  Departments  of  the  Government  were  brought  into 
the  Public  Eecord  Office,  for  the  sake  of  convenience,  even  before  the  Order 
in  Council  was  made.  Among  these  were  a  number  of  Treasury  records, 
which,  however,  were  to  be  re-transmitted  to  the  Treasury  if  and  when 
required  for  the  use  of  that  office  (8  D.  K.  Eep.  App.  I.  25).  The 
contents  of  the  old  State  Paper  Office  were,  of  course,  brought  under  the 
charge  and  superintendence  of  the  Master  of  the  Eolls  by  the  Order  of 
1852,  and,  after  the  death  of  the  Keeper  of  State  Papers  in  1854,  the 
Master  of  the  Eolls,  by  his  warrant  (not  countersigned),  empowered  the 
Deputy  Keeper  of  the  Eecords  to  take  possession,  in  his  name,  of  the  State 
Paper  Office,  and  all  the  papers  and  records  therein  (16  D.  K.  Eep.  4). 
The  contents  of  the  office  were  not,  however,  immediately  transferred  to 
the  then  new  buildings  of  the  Public  Eecord  Office  in  Chancery  Lane,  but 
the  State  Paper  Office  was  for  some  time  treated  as  a  branch  Eecord  Office. 
The  removal  of  the  papers  was  effected  by  degrees,  but  not  completed  until 
the  year  1862  (24  D.  K.  Eep.  8). 

Some  records,  indeed,  of  the  nature  of  State  Papers,  which  were  in  the 
Chapter  House  at  Westminster,  and  included  in  a  countersigned  warrant 
(2  D.  K.  Eep.  App.  I.  8-11),  were  afterwards  (in  1856)  sent  to  the  State 
Paper  Office  (H.  L.,  Sess.  1878,  No.  211,  p.  5).  All  those  among  them 
which  were  of  the  reign  of  Henry  vm.  were  soon  afterwards  (in  1857) 
brought  into  the  present  Public  Eecord  Office  for  the  purpose  of  being 
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calendared  with  other  documents  of  the  period  (H.  L.,  Sess.  1878,  No.  211, 
p.  10).  There  was  also,  in  1857,  a  further  removal  directly  into  the  Public 
Eecord  Office  of  like  Chapter  House  documents,  to  be  included  in  the 
calendar  of  State  Papers,  with  others  not  brought  into  the  Eecord  Office 
by  countersigned  warrant. 

Thus,  although  a  few  of  the  "  State  Papers' "  are  in  the  statutory  custody 
of  the  Master  of  the  Eolls,  the  main  bulk  of  them  still  remains  only  under 
his  charge  and  superintendence.  They  constitute,  to  no  small  extent,  the 
commencement  of  the  various  series  of  departmental  documents  over  which 
the  jurisdiction  of  the  Master  of  the  Eolls  extends.  With  the  growth  of 
the  nation,  the  work  of  the  Council,  and  its  chief  officer,  the  Chancellor,  as 
well  as  the  work  of  the  Exchequer,  and  its  chief  officer,  the ,  Treasurer, 
expanded,  and  new  branches  or  independent  offices  were  created.  The 
Council  separated  from  the  Parliament,  and  had  a  President  of  its  own. 
Many  of  the  duties  once  performed  by  the  Chancellor  were  transferred  to 
the  King's  Clerk,  to  the  King's  Secretary,  to  a  Secretary  of  State.  The  office 
of  Treasurer  was  put  in  commission,  and  under  the  Commissioners  there 
grew  up  an  independent  department.  The  earliest  of  the  documents  which 
were  formerly  in  the  State  Paper  Office  illustrate  some  of  these  transitions. 

A  History  of  the  State  Paper  Office  was  written  by  Mr.  F.  S.  Thomas, 
and  the  earlier  details  would  be  out  of  place  in  this  article.  The  office  was 
described  in  a  Treasury  minute  of  the  8th  August  1848,  as  "a  repository 
for  the  reception  and  arrangement  of  the  documents  accumulating  in  the 
offices  of  the  Privy  Council  and  the  Secretaries  of  State " ;  and,  in  the 
main,  the  description  was  accurate,  though  not  quite  wide  enough  to  include 
the  whole  of  the  contents. 

After  the  Order  of  1852  came  into  operation,  not  only  records  in  con- 
tinuation of  those  formerly  in  the  State  Paper  Office,  but  all  the  records  of 
all  the  Departments  of  Government  fell  under  the  charge  and  superin- 
tendence of  the  Master  of  the  Eolls.  Documents  have  since  been  removed 
from  a  large  number  of  the  offices  into  the  Public  Eecord  Office.  The 
Treasury,  the  Treasury  Solicitor,  the  Secretaries  of  State  for  the  Home 
Department,  for  Foreign  Affairs,  for  the  Colonies,  and  for  War  have  all 
deposited  some  of  their  records  in  the  Eecord  Office  buildings.  From  the 
Privy  Council  Office,  from  the  Board  of  Trade  and  Patent  Office,  from  the 
Admiralty  Department,  from  the  offices  of  the  Commissioners  of  Customs, 
of  the  Charity  Commissioners,  and  of  the  Ecclesiastical  Commissioners,  of 
Works  and  Public  Buildings,  of  the  Eegistrar-General,  and  of  the  Pay- 
master-General, there  have  been  removals  to  Chancery  Lane.  The  National 
Debt  Office,  the  Eoyal  Mint,  the  Department  of  the  Lord  Chamberlain  of 
the  Household,  and  the  Department  of  the  Comptroller  and  Auditor- 
General  have  all  sent  contributions.  Eecords  have  also  been  received 
exceptionally,  in  virtue  of  Her  Majesty's  gift,  from  the  Duchy  Court. 

The  records  of  a  large  number  of  expired  commissions  and  abolished 
offices  have  also  been  transferred  to  the  Public  Eecord  Office,  either  directly, 
or  as  belonging  to  the  Treasury,  or  to  a  Secretary  of  State. 

All  the  documents  removed  from  Departments  of  the  Government  can 
at  present,  like  the  Treasury  records  above  mentioned,  be  re-transferred  to 
the  office  from  which  they  came ;  and  many  of  them  have,  in  fact,  been  so 
re-transferred,  and  have  passed  backwards  and  forwards  in  accordance  with 
the  wishes  of  the  departmental  authorities. 

There  are  some  Departments  of  the  Government  which  have  not  yet 
sent  any  of  their  records  to  the  Public  Eecord  Office ;  but  their  records  are 
none  the  less  under  the  charge  and  superintendence  of  the  Master  of  the 
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Eolls  under  the  Public  Eecorcl  Office  Act,  1838,  and  the  Order  of  1852,  and 
subject  to  the  provisions  of  the  1st  section  of  the  Public  Eecord  Office 
Act,  1877,  except  in  any  case  in  which  there  may  be  any  contradictory 
statute. 

The  Act  of  1877  (amended  by  the  Public  Eecord  Office  Act,  1898) 
provides  for  the  disposal,  under  Eules  to  be  approved  by  Her  Majesty 
by  Order  in  Council,  of  documents  which  are  not  of  sufficient  value 
to  justify  their  preservation  in  the  Public  Eecord  Office,  whether  already 
in  it  or  capable  of  being  removed  to  it,  and  the  power  has  been  and  is 
being  exercised  in  relation  to  both  classes.  The  rules  which  are  at 
present  in  force  were  approved  by  Her  Majesty  by  Order  in  Council  on 
the  30th  of  June  1890  {London  Gazette,  July  4,  1890,  p.  3711),  and  on  the 
26th  of  October  1896  {London  Gazette,  October  30,  1896,  p.  5917).  The 
Act  was  due  to  the  suggestion  of  Sir  G-.  Jessel,  M.  E,  who  found,  on  the 
one  hand,  that  large  quantities  of  records  had  been  destroyed  without  due 
authority,  and,  on  the  other  hand,  that  masses  of  documents  of  no  possible 
use  had  been  and  were  being  brought  into  the  Public  Eecord  Office.  As 
already  stated,  the  office  was  originally  designed  to  hold  only  those  records 
which  were  brought,  or  to  be  brought,  into  the  statutory  custody  of  the 
Master  of  the  Eolls,  and  it  would  be  impossible  to  assign  any  limits  to  the 
dimensions  of  a  building  which  would  hold  every  document  that  might 
come  into  existence  in  every  Court  and  Public  Office  in  England.  Steps  are 
accordingly  taken,  under  the  terms  of  the  Act  and  the  Eules,  to  weed  out 
the  useless  matter  transferred  to  the  office  in  former  years,  and,  as  far  as 
possible,  to  prevent  such  transference  in  future  by  having  worthless  docu- 
ments destroyed  before  they  are  removed  to  the  Public  Eecord  Office  at  all. 
The  object  is  not  only  to  keep  the  bulk  of  the  public  records  within  reason- 
able bounds,  but  also  to  ascertain  which  of  them  are  of  real  public  value, 
and  to  render  them  more  accessible  and  more  easy  to  consult.  The  result 
has  been  to  bring  to  light  many  documents  of  value  which  were  not  pre- 
viously known  to  be  in  existence. 

The  records  which  are  in  the  Public  Eecord  Office,  and  in  the  statutory 
custody  of  the  Master  of  the  Eolls,  are  open  to  "  such  persons  as  ought  to  be 
admitted  to  the  use  "  of  them,  under  such  Eules  as  may  from  time  to  time 
be  made  by  the  Master  of  the  Eolls,  and  laid  before  the  two  Houses  of 
Parliament.  Documents,  however,  which  belong  to  Departments  of  the 
Government,  and  are  merely  under  the  charge  and  superintendence  of  the 
Master  of  the  Eolls,  are  open  only  by  permission  of  the  Heads  of  the 
respective  Departments.  In  most  cases  there  is  a  general  permission  to 
the  public  to  inspect  them  in  the  Public  Eecord  Office  down  to  a  certain 
date,  but  not  beyond ;  but  the  special  permission  of  the  Department  is 
required  for  the  inspection  of  other  departmental  documents,  whether 
deposited  in  the  Public  Eecord  Office  or  not. 

The  "  Chancery  Masters'  Documents,"  as  defined  in  the  2nd  section 
of  the  Public  Eecord  Office  Act,  1877,  include  the  deeds,  books,  documents, 
and  papers,  belonging  to  suitors  in  the  Court  of  Chancery,  which,  having 
been  previously  in  the  custody  of  the  Masters  in  Ordinary,  had  been 
transferred  to  the  custody  of  the  Clerks  of  Eecords  and  Writs.  They  were 
brought  under  the  charge  and  superintendence  of  the  Master  of  the  Eolls, 
and  he  has  power  to  cause  them  to  be  delivered,  with  the  approval  of  the 
Treasury,  to  the  lawful  owners.  No  one  is  entitled  to  inspect  them  without 
the  consent  both  of  the  Master  of  the  Eolls  and  of  the  Treasury. 

There  are  in  the  office  various  calendars,  catalogues,  and  indexes, 
relating  as  well  to  records  which  are  in  the  statutory  custody  of  the  Master 
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of  the  Eolls,  as  to  documents  which  are  only  under  his  charge  and  superin- 
tendence. Some  of  these  were  made  by  the  officials  of  the  Courts  to  which 
the  records  belonged,  others  were  regarded  as  private  property  at  the  time 
when  the  Eecord  Office  was  established,  and  were  purchased  for  use 
therein,  and  others  have  been  compiled  since  the  office  has  been  in  existence. 
There  are  also  more  in  course  of  preparation. 

Subject  to  the  restrictions  above  mentioned,  and  the  payment  of  certain 
fees  in  certain  cases,  any  person  who  signs  a  book  provided  for  the  purpose 
is  admitted  into  the  Public  Eecord  Office  to  make  a  search,  and  there 
is  a  staff  of  courteous  officials  in  the  search-rooms  to  assist  the  public. 


Records. — See    Public    Eecoeds    and    Documents;    Forgery; 
Eecord  Office;  Paper  Office;  etc. 


Record,  Trial  by. — Prior  to  the  Judicature  Acts,  where  one 
party  alleged  the  existence  of  a  record,  and  the  other  pleaded  nul  tiel  record, 
and  issue  was  joined  thereon,  the  Court  ordered  a  trial  by  inspection 
and  examination  of  the  record.  This  was  called  a  trial  by  record.  The 
party  affirming  the  existence  of  the  record  was  bound  to  produce  it  in 
Court,  and  failing  his  doing  so,  judgment  was  given  for  the  other  party 
(Stephens,  Pleading,  7th  ed.,  p.  99).  Under  the  present  practice  each 
party  deals  in  the  ordinary  manner  with  the  facts  alleged  by  his  opponent ; 
no  special  peculiarity  attaching  to  the  pleading  of  a  judgment  (Bullen  and 
Leake,  Precedents  of  Pleading,  5th  ed.,  pp.  746,  747).      See  Pleading. 


Recount. — Eecount  at  Parliamentary  Elections. — When  at  a 
Parliamentary  Election  there  is  reasonable  ground  for  supposing  that  the 
votes  recorded  on  the  ballot  papers  have  been  wrongly  counted,  a  petition 
may  be  presented  asking  for  a  recount  of  the  papers  and  claiming  the 
seat. 

A  ballot  paper  is  void,  and  must  not  be  counted,  which  has  not  on 
its  back  the  official  mark,  or  if  votes  are  given  on  it  to  more  candidates 
than  the  voter  is  entitled  to  vote  for,  or  if  anything  except  the  number  on 
the  back  is  written  or  marked  on  it  by  which  the  voter  can  be  identified, 
or  if  it  is  unmarked  or  marked  so  uncertainly  as  not  to  indicate  the 
intention  of  the  voter  to  vote  for  any  particular  candidate  (see  Ballot). 
In  any  case  where  in  conflict  with  these  rules  any  ballot  papers  have  been 
wrongly  counted,  or  where  the  total  number  has  been  miscounted,  the 
appropriate  remedy  is  by  means  of  a  petition  for  a  recount. 

The  Parliamentary  Elections  Act,  1868  (31  &  32  Vict.  c.  125,  s.  5), 
allows  a  petition  complaining  of  an  undue  return  to  be  presented  by  certain 
persons  therein  specified  (see  Election  Petition),  and  a  petition  asking  for 
a  recount  on  the  ground  of  a  miscount  of  the  votes  is  a  petition  within  the 
meaning  of  the  Act. 

A  miscount  of  the  ballot  papers  has  in  several  recent  cases  been  the 
ground  of  an  election  petition.  A  recount  of  the  ballot  papers  has,  for 
example,  been  asked  for  and  obtained  in  Renfrew,  1874,  2  O'M.  &  H.  213  ; 
Stepney,  1886,  4  O'M.  &  H.  34;  Greenock,  1892,  Day's  El.  Cas.  21;  Halifax, 
1893,  4  O'M.  &  H.  203 ;  Southampton,  1895,  5  O'M.  &  H.  17 ;  Shoreditch, 
1  96,  ibid.  68 ;  Tower  Hamlets,  1896,  ibid.  89 ;  York,  1898,  78  L.  T.  137. 

In  order  to  obtain  a  recount  it  is  necessary  to  file  an  election  petition 
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under  the  Parliamentary  Elections  Act,  1868,  and  the  rules  made  there- 
under, which  necessitate  the  deposit  on  behalf  of  the  petitioner  of  £1000  as 
security  for  costs  (see  Election  Petition). 

The  petition  having  been  filed,  and  the  security  for  costs  having  been 
deposited,  an  order  may  be  obtained  for  a  recount  before  the  trial  on 
application  by  summons  at  Chambers  before  a  judge  on  the  election  rota. 
The  summons  must  be  supported  by  affidavits  showing  that  there  is 
reasonable  ground  for  believing  that  the  votes  have  been  miscounted. 

It  has  been  suggested  that  a  claim  to  have  the  votes  recounted  is  a 
claim  as  of  right.  There  is,  however,  no  authority  for  that  proposition ; 
indeed,  it  by  no  means  follows  that  by  merely  asking  for  a  recount  in  any 
case  upon  grounds  reasonable  or  unreasonable,  a  party  has  the  right  to  have 
the  votes  recounted  (see  per  Denman,  J.,  Stepney,  1886,  4  O'M.  &  H.  at 
pp.  50  and  51). 

The  direction  as  to  the  mode  in  which  and  the  person  by  whom  the 
recount  is  to  be  carried  out,  rests  with  the  Election  Judges  (as  to  the 
appointment  of  election  judges,  see  Election  Petition).  In  one  case, 
at  least,  after  a  recount  was  ordered,  the  papers  were  recounted  by  one 
of  the  election  judges,  and  it  was  agreed  that  his  report  should  be  final  (see 
Stepney,  1886,  cited  supra).  This  course  is,  however,  not  as  a  rule 
convenient,  and  in  all  recent  cases  the  practice  has  been  to  direct  the  ballot 
papers  to  be  recounted  before  the  Election  Petitions  Officer  in  his  office 
at  the  Eoyal  Courts  of  Justice. 

At  the  trial  of  the  Stepney  Election  Petition  a  recount  of  the  votes  was, 
on  application  to  the  Court,  allowed,  even  after  the  scrutiny ;  but  although 
it  was  held  that  the  Court  had  jurisdiction  even  at  that  stage  of  the  case  to 
order  a  recount,  it  was  said  that  if  recounts  are  to  be  demanded,  it  would 
be  far  more  satisfactory  that  they  should  take  place  at  an  early  stage 
of  the  case  (see  per  Denman,  J.,  4  O'M.  &  H.  at  p.  50).  The  modern 
practice,  therefore,  has  been  to  order  the  recount  to  take  place  before 
the  trial  of  the  election  petition.  An  order  for  a  recount  before  the 
trial  has  been  applied  for  and  granted  in  many  recent  cases,  so  that 
the  recount  has  become  quite  a  feature  of  modern  election  petitions. 

The  following  is  the  usual  form  of  the  order  for  a  Kecount  in  the  case  of 
a  parliamentary  election,  which  in  a  recent  case  was  approved  by  the  Court 
of  Appeal : — 

Form  of  Order  for  Recount. 

In  the  High  Court  of  Justice, 

Queen's  Bench  Division. 
The  Honourable  Mr.  Justice  (one  of  the  judges  on  the 

rota  for  the  trial  of  election  petitions). 

The  Parliamentary  Elections  Acts,  1868, 
and 
The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883. 
In   the  matter  of  an   Election  Petition    for  the   borough    [or  as  the  case  may  be] 
of 

A.  B.,  petitioner. 
C.  D.,  respondent. 
Upon  hearing  counsel  for  the  petitioner  and  respondent  herein, 
It  is  ordered  that  the  Clerk  of  the  Crown  in  Chancery,  by  his  deputy,  do  produce 
before  at 

on  the  day  of  189  ,  at  o'clock  in  the 

forenoon,  all  the  counted,  tendered,  or  rejected  ballot  papers  in  his  custody  which  relate 
to  the  Parliamentary  Election  for  the  borough  [or  as  the  case  may  be]  of 

holden  on  the  day  of        '  189  ,  that  the  same  may  be  then 

and  there  inspected  and  recounted  (all  necessary  precautions  to  be  taken  to  preserve  the 
secrecy  of  the  ballot). 
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The  petitioner  and  respondent,  with  their  counsel,  solicitors,  agents,  and  enumera- 
tors (not  exceeding  six  in  number  on  each  side),  shall  be  at  liberty  to  be  present 
at  such  inspection  and  recount,  which  shall  be  continued  from  day  to  day  until 
concluded,  with  power  to  adjourn,  subject  to  the  consent  of  counsel  being  given  on  both 
sides. 

The  said  shall  reserve  for  the  consideration  of  the  judges- 

appointed  to  try  this  petition,  such  only  of  the  before-mentioned  ballot  papers  as  may 
remain,  at  the  conclusion  of  the  inspection  and  recount  in  dispute  between  the 
parties. 

The  petitioner  and  respondent  respectively  shall  be  at  liberty  to  take  copies  or 
photographs  of  the  disputed  ballot  papers. 

The  result  of  the  said  inspection  and  recount  shall  be  reported  by  the  said 
to  the  said  judges. 

The  costs  of  this  application  and  of  the  recount  shall  be  costs  in  the  petition. 

Fit  for  Counsel. 

Dated  the  day  of  189  . 

The  actual  recounting  of  the  votes  proceeds  in  the  following  manner : — 
The  ballot  papers  being  produced  by  the  Clerk  of  the  Crown  in  Chancery, 
in  whose  custody  they  are  after  the  election  (see  Ballot),  or  his  deputy,  in 
accordance  with  the  order,  are  unsealed  by  the  officer  before  whom  the 
recount  is  to  be  taken,  who,  as  before  stated,  is  usually  the  Election  Petitions 
Officer.  The  petitioner  and  the  respondent  are  each  represented  by  counsel,, 
with  whom  are  persons  who  act  as  enumerators.  Counsel  for  the  petitioner 
proceeds  to  examine  each  of  the  ballot  papers  which  at  the  election  were 
counted  as  recording  votes  for  the  respondent,  and  to  count  them ;  and,  as  a 
matter  of  convenience,  they  are  usually  made  up  in  packets  of  ten  each, 
which  are  checked  by  the  enumerator,  until  one  hundred  are  counted.  The 
ten  packets  of  ten  papers  each  are  then  put  together,  and  deposited  with  the 
officer  conducting  the  recount.  This  process  is  continued  until  all  the  re- 
spondent's papers  have  been  counted.  If  counsel  for  the  petitioner  objects 
to  the  validity  of  any  ballot  paper  on  any  of  the  various  grounds  on  which 
objection  may  be  taken  (see  Ballot),  as,  for  example,  the  absence  of  the 
official  mark,  and  counsel  for  the  respondent  does  not  agree,  the  paper 
is  placed  before  the  officer  who  is  conducting  the  recount,  who  expresses  his 
opinion  as  to  the  validity  of  the  vote ;  and  if  such  opinion  is  not  accepted 
by  counsel  on  both  sides,  the  paper  is  placed  in  a  separate  packet  and  re- 
served for  the  decision  of  the  judges  at  the  trial  of  the  petition.  The- 
opinion  of  the  officer  conducting  the  recount  as  to  the  validity  of  any  vote 
is  never  binding  on  the  petitioner  or  the  respondent  in  the  absence  of  their 
consent,  as  signified  by  the  agreement  of  both  their  counsel.  The  papers 
recording  votes  for  the  petitioner  are  then  examined  and  counted  by  the 
respondent's  counsel  in  the  same  manner ;  any  papers  as  to  which  an  agree- 
ment cannot  be  arrived  at  being  reserved  as  before  mentioned. 

After  the  conclusion  of  the  recount  the  officer  before  whom  it  was  con- 
ducted draws  up  a  formal  report  of  the  result,  which  is  forwarded  to  the 
election  judges,  and  used  at  the  trial  of  the  election  petition,  in  the  event 
of  the  petition  proceeding  to  trial. 

During  the  last  few  years  petitioners,  both  in  parliamentary  and  other 
election  petitions,  have  frequently  availed  themselves  of  the  procedure  for  a 
recount  of  the  ballot  papers,  especially  in  cases  where  the  return  has  only 
been  by  a  slender  majority.  It  is  seldom,  indeed,  if  ever,  that  the  figures 
obtained  by  the  returning  officer  on  the  count  of  the  votes  at  the  election 
are  not  to  some  extent  altered  on  a  recount,  each  ballot  paper  being  then 
submitted  to  a  careful  examination  by  counsel  on  behalf  of  each  candidate. 
The  result  of  the  recount  has  not  infrequently  been  an  application  to  the 
Court  for  leave  to  withdraw  the  election  petition,  further  expense  bein^ 
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thereby  saved  (for  example,  the  petition  in  Furness  v.  Lord  Charles  Beres- 
ford,  York,  1898,  was  withdrawn  by  leave  after  a  recount). 

There  is,  however,  no  doubt  that  some  modifications  of  the  existing  pro- 
cedure with  regard  to  the  obtaining  of  an  order  for  a  recount  of  the  ballot 
papers  at  parliamentary  elections  are  desirable,  so  as  to  increase  the  facility 
for  obtaining  a  recount  in  a  proper  case.  It  is  still,  as  has  been  pointed 
out,  necessary  to  present  a  petition,  and  to  deposit  £1000  as  security  for 
costs.  The  large  amount  of  the  deposit  probably  acts  as  a  deterrent  from 
the  presentation  of  a  petition  for  a  recount  in  many  cases  where  the 
accuracy  of  the  original  counting  of  the  votes  is  fairly  open  to  question. 
To  decrease  the  amount  of  the  security  required  to  be  deposited  on  a 
petition  for  a  recount,  as  the  evidence  given  before  the  Select  Committee  of 
the  House  of  Commons  appointed  in  1897  to  inquire  into  the  procedure  and 
practice  on  Parliamentary  Election  Petitions  shows,  would  be  advantageous,, 
as  tending  to  make  recounts  of  more  general  application. 

Eecount  at  Municipal  and  other  Elections. — All  that  has  been  said 
with  regard  to  recounts  at  parliamentary  elections  applies  in  nearly  all  re- 
spects to  municipal  and  other  elections.  But  the  amount  of  the  deposit  for 
security  of  costs  is  different  in  the  case  of  Municipal  Elections  and  other 
elections  regulated  by  the  Municipal  Corporations  Act,  1882  (see  ibid.  s.  89 ;. 
see  also  the  article  Election  Petition  under  the  head  Municipal  and  other 
Election  Petitions  ;  Security  for  Costs).  The  provisions  of  the  Municipal 
Corporations  Act,  1882,  Part  iv.,  as  amended  by  the  Municipal  Elections- 
(Corrupt  and  Illegal  Practices)  Act,  1884,  and  the  Municipal  Election 
General  Eules  made  thereunder,  which  regulate  municipal  election  petitions, 
are  as  -nearly  as  possible  similar  to  those  which  regulate  parliamentary 
election  petitions.  As  to  the  application  of  these  provisions  to  Municipal 
Elections  in  the  city  of  London,  School  Board,  County  Council,  Parish  Council, 
and  other  elections,  see  the  article  Election  Petition  ;  see  also  Elections. 
As  to  a  recount  of  votes  in  the  case  of  a  School  Board  election  the  recent 
important  decision,  Lord  Monkswell  and  Others  v.  Thompson,  [1898]  1  Q.  B. 
479,  should  be  noted. 

[See  also  Ballot  ;  Corrupt  Practices  ;  Election  Petition  ;  Elections  ; 
Illegal  Practices  ;  Eeturning  Officer  ;  Scrutiny.] 


Recoveries. — A  recovery,  in  this  sense  strictly  called  a  common 
recovery,  was  a  fictitious  action  for  the  purpose  of  effecting  by  the 
judgment  in  such  action,  an  assurance  of  the  lands  or  tenements  in  respect 
of  which  it  was  brought.  It  differed  from  a  fine,  in  the  fact  that  the 
fictitious  suit  was  proceeded  with  to  judgment,  whereas  in  fines  the  suit  was 
compromised  at  the  outset.  The  difference  in  effect  as  well  as  in  the  parties 
required  will  be  noticed  later. 

Although  recoveries  are  chiefly  known  as  a  method  of  barring  estates 
tail,  they  were  used  for,  and  indeed  owe  their  origin  to,  another  purpose, 
namely,  evading  the  Mortmain  laws,  and  both  the  Statute  de  Viris 
Eeligiosis  (7  Edw.  I.)  and  the  Statute  of  Westminster  the  Second  (13 
Edw.  i.  c.  32)  refer  to  and  provide  against  the  practice  of  ecclesiastical 
corporations,  who  caused  lands  to  be  transferred  to  them  by  these  collusive 
actions,  thus  making  it  appear  that  the  lands  in'  question  had  been 
recovered  by  them  as  plaintiffs  as  of  right  in  an  action  instead  of  sold 
or  given  to  them. 
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The  recoveries,  however,  resorted  to  later  on  for  barring  estates  tail, 
were  more  elaborate  actions  than  these  above  noticed ;  for  the  judges 
would  not  allow  the  issue  of  a  tenant  in  tail  to  be  defeated  of  their  rights 
simply  by  an  action  brought  by  a  collusive  plaintiff  (in  fact  the  purchaser) 
against  a  tenant  in  tail  and  which  the  tenant  in  tail  did  not  defend :  for 
the  issue  could  claim  per  formam  doni  (by  the  writ  called  formedori),  i.e. 
according  to  the  form  of  the  gift  in  accordance  with  the  provisions  of  the 
Statute  de  Donis.  Accordingly  the  expedient  of  a  pretended  warranty  was 
resorted  to.  The  proceedings  were  shortly  as  follows : — The  collusive 
plaintiff  (the  party  to  whom  the  lands  were  to  be  conveyed)  brought  his 
action,  and  the  collusive  defendant  (the  tenant  in  tail)  brought  in  a  third 
party — a  man  of  straw,  and  who  probably  knew  nothing  of  the  land  in 
question — who,  he  alleged,  had  granted  him  the  estate  tail  and  warranted 
the  title  thereto.  The  third  party  admitted  the  warranty,  but  did  not 
defend  it  when  called  upon,  and  allowed  judgment  to  go  against  him, 
and  need  never  be  seen  or  heard  of  again.  The  collusive  plaintiff  then 
recovered  judgment  against  the  tenant  in  tail,  and  obtained  possession  of 
the  lands,  and  the  tenant  in  tail  recovered  judgment  for  lands  of  equal  value 
against  the  party  who  had  defaulted  in  defending  the  warranty.  These 
judgments  obtained  against  a  man  of  straw  served  but  one  purpose  only : 
that  the  lands  supposed  to  be  recovered  representing  and  developing 
as  the  entailed  land  to  the  tenant  in  tail's  issue,  there  was  apparently 
no  injustice  in  their  being  under  the  circumstances  barred  by  the 
recovery. 

The  technical  name  for  the  plaintiff  in  the  action  above  described  was 
the  demandant  or  recoverer ;  for  the  third  party,  the  vouchee.  The 
validity  of  the  effect  of  a  recovery  against  a  tenant  in  tail  in  possession, 
provided  there  be  judgment  in  his  favour  against  the  vouchee  for  lands  of 
equal  value,  was  recognised  in  Taltarum's  case  (1472,  Year  Book,  12 
Edw.  iv.  19),  and  from  this  time  onward  their  use  may  be  said  to  date. 

The  form  of  recovery  above  described,  known  as  recovery  with  single 
voucher,  served  not  only  to  bar  the  issue  in  tail,  but  also  any  reversion 
or  remainder  expectant  on  the  estate  tail.  In  this  respect  they  were  more 
efficacious  than  fines  (q.v.),  and  therefore  more  frequently  resorted  to. 

The  recovery  could  be  brought  only  against  the' person  in  possession, 
and  accordingly,  if  the  tenant  in  tail  was  not  in  possession,  the  concurrence 
of  the  person  in  possession  had  to  be  obtained.  And  for  this  and  other 
reasons  of  convenience,  the  recovery  with  double  voucher  soon  supplanted 
the  recovery  with  single  voucher :  the  plan  being  for  the  lands  to  be 
conveyed  in  the  first  place  to  a  nominee  of  the  tenant  in  tail.  The 
demandant  then  brought  the  recovery  against  him ;  he  vouched  the  tenant 
in  tail  to  warranty,  and  the  tenant  in  tail  in  his  turn  vouched  a  man 
of  straw.  The  crier  of  the  Court,  called  the  common  vouchee  in  course  of 
time,  was  the  person  invariably  vouched  to  warranty.  The  demandant  then 
"  craved  leave  to  imparl "  (i.e.  talk  to)  the  common  vouchee ;  they  both  left 
the  Court,  and  the  demandant  returning  alone  had  judgment  given  in  his 
favour  to  recover  the  lands  in  question  from  the  collusive  defendant,  who  in 
his  turn  was  to  recover  lands  of  equal  value  from  the  tenant  in  tail,  and  the 
tenant  in  tail  from  the  vouchee. 

The  collusive  defendant  was  called  the  tenant  to  the  praecipe  :  the.  deed 
by  which  he  was  appointed  and  the  lands  conveyed  to  him  was  the 
"  recovery  deed."  The  declaration  of  the  uses  was  also  contained  in  this 
deed :  as  soon  as  the  recovery  was  complete,  the  uses  declared  by  the  deed 
were  executed  by  the  Statute  of  Uses,  and  the  demandant  was  seized  to  the 
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uses  declared  by  the  tenant  in  tail ;  and  it  is  upon  these  uses  that  the  title 
to  the  property  subsequent  to  the  recovery  depends. 

Eecoveries  were  abolished  by  the  Act  for  the  Abolition  of  Fines  and 
Eecoveries,  1883  (3  &  4  Will.  iv.  c.  74),  and  simpler  modes  of  assurance 
substituted.  See  Estates  of  Inhekitance  ;  Fines,  vol.  v.  p.  344,  as  to 
executory  fines. 
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Introduction. 


The  introduction  of  the  modern  practice,  under  which  actions  for  the  recovery  of  land 
are  commenced  by  an  ordinary  writ  of  summons,  brought  to  a  close  a  long  and  eventful 
chapter  of  legal  procedure,  remarkable  alike  for  the  number  of  changes  which  the  form 
of  such  actions  has  exhibited,  and  for  the  extraordinary  attention  which  they  have  re- 
ceived from  legislators  and  reformers  at  various  stages  of  the  development  of  English 
law.  It  possesses  a  historical  interest  exceptional  in  the  study  of  obsolete  practice  or 
proceedings,  owing  to  the  light  which  it  throws  on  various  doctrines  of  the  law  of  real 
property,  and  the  illustration  which  it  affords  of  the  difficulties  by  which  the  introduction 
of  legal  reforms  was  beset  in  the  Middle  Ages.  It  was  natural  that  in  so  far  as  these  arose 
from  the  jealous  opposition  of  the  feudal  lords  to  the  growing  jurisdiction  of  the  king's 
court,  they  should  be  intensified  when  rights  to  landed  property  were  in  question.  An 
example  of  this  is  found  in  the  re-assertion  by  Magna  Carta  of  the  exclusive  jurisdic- 
tion of  the  baronial  court  to  try  writs  of  right  brought  in  respect  of  lands  held  from  a 
lord,  a  right  which  had  already  been  to  some  extent  encroached  upon  by  the  issue  of  writs 
returnable  in  the  king's  court. 

The  most  important  periods  in  the  early  history  of  actions  for  the  recovery  of  land 
occur  in  the  reigns  of  Henry  n.  and  Henry  in. ;  and  the  reforms  then  respectively 
effected  are  fully  described  in  the  celebrated  treatises  on  the  laws  and  customs  of  Eng- 
land, which  are  known  as  those  of  Glanvill  and  of  Bracton.  The  grounds,  however,  for 
attributing  the  earlier  treatise  to  Ranulph  de  Glanvill,  chief  justiciar  to  Henry  n. 
from  1180  to  1189,  appear  inadequate  ;  it  is  not  doubted,  however,  that  it  was  written 
at  that  period,  and  it  may  reasonably  he  conjectured  that  it  was  to  some  extent  inspired 
or  approved  by  him.  The  later  treatise  was  published  about  the  middle  of  the  thirteenth 
century ;  the  author,  whose  name  is  perhaps  more  correctly  spelt  "  Bratton,"  being  a 
justice  in  the  reign  of  Henry  in.  (see  article  in  Did.  Nat.  Biography).  Much  light  has 
recently  been  thrown  on  the  changes  and  reforms  effected  at  these  periods  by  original 
investigation  of  contemporary  records  and  documents,  the  results  of  which  have  modified 
in  many  respects  views  previously  accepted  as  to  their  history  and  significance. 

In  view,  therefore,  of  the  interest  attaching  to  actions  for  the  recovery  of  land,  and 
of  the  prominence  which  has  been  given  to  them  in  works  of  the  highest  authority  at 
various  times,  it  is  proposed  to  describe  briefly  the  more  important  forms  of  special  pro- 
cedure from  time  to  time  adopted  in  the  past.  In  considering  these  it  is  essential  to 
observe  the  importance  attached  to  the  distinction  in  theory  between  rights  to  the 
ownership  of  land  and  rights  to  the  seisin  or  possession.  Seisin  or  possession  as  of  free- 
hold was  in  various  forms  of  action  awarded  without  prejudice  to  the  rights  of  owner- 
ship of  the  parties,  although  the  advantages  of  actual  possession  were  probably  as  great 
to  a  litigant  in  the  Middle  Ages  as  at  the  present  day,  though  for  different  reasons.  As  a 
matter  of  practice,  therefore,  to  decide  as  between  rival  claimants  to  land  which  of  them 
was  entitled  to  be  put  into  immediate  possession  would  generally  be  conclusive  of  their 
controversy  (see  Digby's  History  of  the  Law  of  Real  Property,  4th  ed.,  p.  109).  The 
failure  of  the  manifold  writs  invented  for  the  trial  of  such  rights  of  possession  to  provide 
a  satisfactory  remedy,  appears  to  have  been  due  rather  to  the  want  of  adequate  machinery 
for  the  conduct  of  the  proceedings,  than  to  any  defect  in  the  design  of  the  action  or  in 
the  jurisdiction  thereby  assumed  by  the  king's  court.  Inordinate  delay  owing  to  the 
slow  progress  of  the  business  therein,  and  what  Lord  Mansfield  has  described  as  the 
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thousand  niceties  with  which  such  actions  were  entangled  and  embarrassed,  coupled 
with  incapacity  to  elicit  the  truth  of  questions  of  fact,  were  the  chief  and  most  permanent 
obstacles.  So  it  will  be  found  that  the  writs  of  assize,  which  provided  for  a  jury  of 
neighbours  whose  local  knowledge  gave  some  security  against  false  evidence,  and  for  a 
trial  on  circuit,  which  abridged  delays,  were  the  most  important  and  successful  of  the 
early  reforms.  Yet  they  in  their  turn  were  superseded  by  the  action  of  ejectment,  the 
earlier  form  of  which,  as  a  method  of  trying  claims  to  freehold  estates,  was  itself  in  some 
respects  a  circuitous  and  expensive  process. 

In  view  of  the  multiplicity  of  special  writs  in  early  times  appropriated  to  claims  of  a 
particular  kind  or  to  a  particular  estate,  it  is  convenient  to  treat  the  earlier  history  of 
the  action  under  the  two  heads  of  claims  to  freeholds  and  claims  to  leaseholds.  These  are 
followed  by  a  description  of  the  action  of  ejectment,  which  in  modern  times  was 
employed  indiscriminately  for  the  recovery  of  either  estate.  The  history  of  the  action 
is  thus  brought  down  to  the  passing  of  the  Judicature  Act,  and  the  arrangement  adopted 
in  treating  of  the  existing  remedies  for  the  recovery  of  land  is  as  follows  : — The  proceed- 
ings in  the  High  Court  applicable  to  ordinary  actions  of  ejectment  are  first  considered,  and 
this  is  followed  by  a  chapter  on  various  rules  of  law  and  practice,  which  apply  only  to 
actions  by  a  landlord  against  a  tenant.  Subsequent  chapters  deal  with  the  jurisdiction 
and  practice  of  County  Courts  and  of  justices  in  respect  of  actions  of  ejectment,  and 
the  minor  remedies  with  the  object  of  putting  a  landlord  into  possession  in  a  summary 
way. 

History  of  the  Action. 

(a)  Recovery  of  Freeholds. — The  appropriate,  and  for  a  long  period  the  only,  remedy 
for  the  recovery  of  freeholds,  was  by  what  was  termed  a  real  action,  according  to  the 
distinction  between  real  and  personal  actions,  which  was  adopted  in  imitation  of  the 
Roman  law.  Real  actions  were  of  two  classes  :  Writs  of  right,  under  which  it  was 
declared  which  of  the  parties  had  the  better  right  of  ownership  as  well  as  of  possession  ; 
and  twits  of  possession,  under  which  the  right  to  actual  possession  of  the  land  was  alone 
decided,  without  prejudice  to  further  proceedings  to  establish  title  or  rights  of 
ownership. 

Writs  of  right  were  considered  the  highest  writs  known  to  the  law,  and  applied  only 
to  estates  in  fee-simple.  They  were  issued  out  of  the  king's  court,  and  if  returnable 
therein  were  writs  of  praecipe  to  the  sheriff,  requiring  the  defendant  either  to  restore 
possession  of  the  land  claimed  or  to  show  cause  to  the  contrary  in  such  court.  If, 
however,  the  lord  of  whom  the  lands  were  held  had  a  Court  and  refused  to  waive  his 
right  to  a  trial  therein,  the  writ  was  addressed  to  such  lord,  requiring  him  to  do  justice 
to  the  complainant  in  the  court  baron,  whence,  after  an  ordinance  of  Henry  II.  of 
uncertain  date,  it  could  be  removed  by  special  writs  into  the  County  Court,  and  thence 
into  that  of  the  king.  Originally  this  double  removal  was  only  permitted  upon  proof 
of  a  failure  of  the  court  baron  to  do  justice  ;  but  in  later  times  it  became  a  matter  of 
course.  Still  later  it  was  always  made  returnable  in  the  first  instance  in  the  king's 
court ;  a  waiver  of  his  right  by  the  lord  being  alleged  in  the  writ — quia  dominus 
remisit  curiam  suam — an  allegation  which  survives  in  the  English  form  of  the  writ  given 
by  Blackstone. 

If  the  defendant  pleaded  that  he  had  a  better  title  than  the  claimant,  the  only  mode 
of  trial  in  the  period  between  the  Conquest  and  the  reign  of  Henry  n.  was  by  wager  of 
battle,  a  custom  said  to  have  been  introduced  by  William  I.  A  full  account  of  such  a 
trial  is  given  by  Blackstone  (vol.  iii.  pp.  338  et  seq.).  It  was  presided  over  by  judges  of 
the  Court  of  Common  Pleas,  the  litigants  being  represented  by  their  champions,  who, 
after  swearing  to  the  truth  of  their  cause,  and  that  they  had  not  had  recourse  to  sorcery, 
"  whereby  the  law  of  God  may  be  abased  or  the  law  of  the  devil  exalted,"  fought  within 
the  lists  with  staves  an  ell  long.  They  were  protected  by  coats  of  armour,  so  that  death 
seldom  ensued.  The  combatants  were  bound  to  fight  till  the  stars  appeared  in  the*' 
evening,  and  if  the  champion  of  the  occupier  still  held  his  ground,  judgment  was  given 
in  his  favour.  A  champion  who  voluntarily  yielded-  was  accounted  forsworn,  incom- 
petent thereafter  to  give  evidence  or  sit  as  a  juror,  and  no  longer  a  liber  et  legalis  homo. 
The  sanction,  therefore,  of  this  mode  of  trial,  by  which,  in  Bracton's  judgment,  after 
many  and  long  delays  jus  vix  evincitur,  appears  to  have  been  twofold,  and  to  have 
consisted  partly  in  the  belief  that,  unless  impeded  by  magic,  victory  would  be  given  to 
the  champion  of  the  rightful  claimant  to  the  fee-simple,  and  partly  in  reliance  on  the 
oath  of  the  demandant's  champion,  who  was  in  a  responsible  sense  a  witness  of  the  truth 
of  his  cause.  In  primitive  times,  when  modern  methods  of  sifting  evidence  are  unknown 
or  little  practised,  distrust  is  naturally  felt  in  the  power  of  Courts  of  justice  to  elicit 
the  truth  from  witnesses,  and  superstitious  tests  survive  in  the  absence  of  something 
better  to  put  in  their  place.     An  example  of  this  feeling  is  to  be  found  in  a  curious^ 
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passage  in  the  Assises  de  Jerusalem,  c.  167,  in  which  the  compiler,  after  describing  the 
wager  of  battle  as  introduced  by  the  Crusaders  in  the  East,  expresses  his  opinion  that 
unless  witnesses  could  be  challenged  for  their  testimony  in  cases  of  succession,  no 
rightful  heir  would  be  safe,  as  it  would  always  be  easy  to  suborn  two  persons,  who 
would  perjure  themselves  for  money. 

The  last  recorded  instance  of  a  trial  of  a  writ  of  right  by  wager  of  battle  appears  to 
be  in  the  reign  of  Charles  I.     It  was  abolished  in  1819  by  59  Geo.  in.  c.  46. 

An  important  reform  was  instituted  in  the  reign  of  Henry  n.,  by  an  ordinance  which 
gave  the  person  in  possession,  when  made  defendant  to  such  a  writ,  the  option  of  a  trial 
by  the  grand  assize,  in  place  of  the  duel.  The  grand  assize  was  constituted  by  summon- 
ing twelve  lawful  (legates)  residents  in  the  neighbourhood  in  which  the  lands  were 
situate,  who  had  been  selected  by  four  knights  named  by  the  sheriff.  These  twelve 
originally,  and  in  later  times  the  whole  sixteen,  formed  a  species  of  jury.  They  were 
called  recognitors,  and  the  trial  was  said  to  be  per  recognitionem,  because  it  was  their 
duty  to  declare  upon  oath  and  according  to  their  knowledge  which  of  the  claimants  had 
the  better  right  to  the  land,  a  decision  which  was  binding  for  ever  as  between  the 
parties  and  their  heirs. 

A  full  report  of  the  trial  of  a  writ  of  right  by  a  grand  assize  is  to  be  found  in  the  case 
of  Davies  v.  Lowndes,  1835,  1  Bing.  N.  C.  597,  the  writ  having  been  issued  previous  to 
the  abolition  of  such  actions  in  1833.  The  forms  of  proceedings  under  a  writ  of  right  are 
set  out  in  Blackstone,  vol.  iii.  App.  I.  These  were  exceedingly  complex  and  dilatory,  and, 
as  already  stated,  only  applicable  to  estates  in  fee-simple  ;  nor  was  even  the  grand  assize  a 
competent  tribunal  for  the  decision  of  vexed  questions  of  title.  The  other  class  of  real 
actions,  which  extended  to  all  freeholds,  and  claimed  possession  only,  was  therefore  in  ' 
practice  generally  preferred. 

Possessory  actions,  by  which  rights  to  enter  into  possession  of  freeholds  were  decided 
without  prejudice  to  rights  of  ownership,  were  commenced  by  various  writs,  of  which 
the  writ  of  entry  was  of  the  most  general  application.  It  took  many  forms,  according  to 
the  circumstances  of  the  plaintiff's  claim,  but  in  substance  required  the  person  in 
possession  either  to  deliver  up  the  lands  or  to  show  cause  in  the  king's  court  to  the 
contrary,  the  allegation  against  him  being  that  he  had  wrongfully  entered  into  possession, 
an  issue  which  might  well  involve  questions  of  the  respective  rights  of  ownership  of  the 
parties.  It  was  accordingly  said  by  some  of  the  earlier  authorities  to  savour  of  a  writ  of 
right,  but  in  later  times  was  treated  as  possessory.  In  point  of  antiquity  modern 
investigations  assign  to  it  a  more  recent  origin  than  writs  of  assize. 

Writs  of  assize  are  said  to  have  been  so  called  because  they  enjoin  the  sheriff,  among 
other  things,  to  summon  twelve  free  and  lawful  men  to  declare  upon  oath  the  truth  or 
the  questions  put  to  them  ;  and  such  a  tribunal  was  originally  called  an  assise  (Go.  Litt. 
153  V).  The  legal  meanings  of  this  word  are,  however,  so  various,  including  an  ordinance 
of  the  aula  regis,  forms  of  action,  and  modes  of  trial,  that  the  derivation  of  the  name 
is  a  matter  of  some  uncertainty.  The  introduction  of  such  writs  is  one  of  the  most 
important  reforms  ever  effected  in  the  legal  procedure  of  England,  inasmuch  as  it  not 
only  established  the  supremacy  of  the  king's  court  throughout  the  kingdom,  but  paved 
the  way  for  the  trial  by  jury  of  civil  actions.  They  were  of  two  kinds — the  assize  of 
novel  disseisin,  and  the  assize  mort  d'ancestor.  The  former  were  probably  instituted  by  an 
ordinance  of  the  council  held  at  Clarendon  in  1166,  when  justices  in  eyre  were 
appointed  to  hold  assizes  throughout  the  kingdom.  They  are  expressly  mentioned  ten 
years  later  in  the  similar  ordinance,  known  as  the  Assize  of  Northampton,  as  well  as- 
writs  of  assize  mort  d'ancestor,  which  were  then  apparently  for  the  first  time  introduced 
(see  Pollock  and  Maitland's  History  of  English  Law,  vol.  i.  bk.  i.  ch.  v.). 

The  writ  of  novel  (i.e.  recent)  disseisin  was  a  speedy  and  summary  remedy  to  enable 
.  a  person  who  had  been  seised  of  a  freehold,  and  had  been  dispossessed  unjustly  and 
without  a  judgment,  to  recover  possession.  It  was  strictly  a  possessory  action,  the 
defendant  being  practically  excluded  from  disputing  the  petitioner's  title  to  the  land. 
It  was  brought  by  a  king's  writ  and  tried  before  a  justice  on  circuit,  and  an  assize  of 
twelve  recognitors  summoned  from  the  neighbourhood.  If  the  latter  found  the  issues- 
specified  in  the  writ — which  were  in  effect  the  seisin  of  the  plaintiff  and  his  unjustifiable 
disseisin  (within  the  limits  of  time  presently  to  be  explained)  by  the  defendant — in 
favour  of  the  plaintiff,  he  got  judgment,  both  for  the  recovery  of  possession  and  for  the 
damages  caused  by  the  disseisin,  while  a  fine  to  the  sheriff  might  in  addition  be  imposed 
on  a  defendant  who  had  entered  with  force  and  arms.  Eviction  by  the  high  hand,  without 
recourse  to  legal  proceedings,  appears  to  have  been  rife  at  this  period,  and  in  subsequent 
reigns  actions  of  this  kind  were  extremely  numerous.     There  was  always  a  limit  of  time 
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within  which  the  disseisin  must  have  taken  place,  in  order  to  entitle  a  complainant  to 
this  remedy.  It  was  at  first  fixed  arbitrarily  from  time  to  time  by  reference  to  such 
events  as  the  king's  last  voyage  to  Normandy,  or  return  to  England,  or  his  coronation, 
or  to  a  particular  year  ;  eventually  a  statutory  period  of  thirty  years  was  prescribed, 
within  which  the  wrongful  dispossession  must  have  taken  place  (32  Hen.  vm.  c.  2). 
A  judgment  in  such  an  action  did  not  preclude  the  parties  from  subsequent  proceedings 
to  try  questions  of  title. 

Writs  of  assize  mart  d'ancestor  are  of  less  interest  and  importance.  They  were 
designed  to  provide  a  remedy  against  feudal  lords  or  other  persons  who,  upon  the  death 
of  a  freeholder,  took  possession  of  his  lands  to  the  exclusion  of  the  rightful  heir.  They 
propounded  two  questions  only  for  determination  by  the  recognitors  :  first,  whether  the 
ancestor  was  seised  in  fee  of  the  demesne  in  question  at  his  death ;  and  secondly, 
whether  the  demandant  was  the  lawful  heir.  Such  actions  were  therefore  inapplicable 
to  property  not  held  in  fee-simple,  and  to  cases  where  the  ancestor,  by  custom  of  the 
place  or,  as  in  later  times,  by  statute,  was  entitled  to  devise  such  property  by  will 
(Blackstone,  vol.  iii.  p.  187).  Under  these  writs  a  successful  demandant  was  put  into 
possession,  without  prejudice  to  proprietary  rights  or  questions  of  title  ;  and  damages 
were  also  recoverable  after  the  year  1259.  Limitations  of  time  were  prescribed  for  the 
bringing  of  such  actions,  regulated  by  ordinances  issued  from  time  to  time,  and 
eventually  fixed  at  thirty  years  by  the  Statute  of  Henry  vm.  mentioned  above.  The 
early  writ  was  available  only  to  heirs  closelv  related  to  the  ancestor  (Brae.  lib.  xiii. 
c.  2,3). 

Both  these  writs  of  assize  were  largely  resorted  to  for  a  considerable  period,  but  in 
course  of  time  they,  like  the  other  real  actions  which  have  been  considered,  were 
superseded  by  actions  of  ejectment,  which  originally  extended  only  to  leasehold  interests, 
and  were  adapted  to  claims  to  freehold  estates  by  the  interposition  of  a  collusive  or 
fictitious  lease.  They  were  eventually  abolished  by  3  &  4  Will.  iv.  c.  27,  s.  36  (see  as  to 
writs  of  assize  generally,  Pollock  and  Maitland,  History  of  English  Law,  vol.  ii. 
bk.  ii.  ch.  iv.). 

(b)  Recovery  of  Leaseholds. — Before  the  thirteenth  century  a  lessee  for  years  was  not 
considered  to  have  any  estate  in  the  lands  let  to  him  ;  in  other  words,  he  had  no  rights 
of  property,  but  merely  such  contractual  rights  as  the  lease  conferred.  How  this 
doctrine  came  to  find  favour  with  the  early  lawyers  is  a  question  of  considerable 
difficulty,  and  too  abstruse  for  discussion  in  this  article.  One  theory  attributes  it  to  the 
influence  of  the  Roman  law  and  the  distinction  between  usufruct  and  possession  ;  another 
to  the  fact  that  the  benefit  and  burden  of  the  covenants  of  the  lease  devolved  upon  the 
joersonal  representatives.  Blackstone's  explanation  that  the  firmarii  were  regarded  as 
bailiffs  liable  to  account  to  their  lords  for  the  profits  of  the  lands  rather  than  as  proprietors 
is  inconsistent  with  what  is  known  as  to  the  actual  conditions  of  the  period  in  question  ; 
for  leases  of  large  estates  at  a  low  rent,  upon  payment  of  a  premium,  and  for  terms  of 
•considerable  length,  appear  to  have  existed  at  an  early  period.  Whatever  the  origin  of 
this  doctrine  of  the  inferiority  of  leasehold  interests,  it  has  left  its  mark  upon  the 
•classification  of  property,  according  to  which  they  rank  as  chattels,  and  devolve  upon 
the  executors  and  administrators  of  a  deceased  lessee  as  part  of  his  personal  estate. 

The  immediate  result  to  a  termor  (i.e.  a  person  entitled  only  for  a  term  of  years)  was 
that  if  he  were  ousted  by  his  landlord  during  the  term,  his  only  remedy  was  for  breach 
of  the  covenants  expressed  or  implied  in  his  lease.  In  such  an  action  he  could  recover 
not  only  damages,  but,  by  what  was  in  effect  a  decree  for  specific  performance,  restitution 
■of  the  premises  for  the  residue  of  the  term.  If,  however,  he  was  ousted  by  a  stranger, 
although  he  could  still  recover  damages  against  his  lessor,  he  had  no  remedy  for  the 
recovery  of  the  premises,  inasmuch  as  an  action  of  covenant  would  not  lie  against  a 
stranger,  nor  even  against  the  lessor's  assigns.  And  in  the  king's  court  at  any  rate,  he 
does  not  appear  to  have  been  entitled  to  maintain  an  action  of  trespass  to  land  in 
early  times. 

To  obviate  these  defects  in  the  law  a  new  writ  was  invented  towards  the  middle  of 
the  thirteenth  century,  known  as  quare  ejecit  infra  terminum.  It  was  intended,  as 
appears  from  Bracton,  in  a  passage  which  clearly  recognises  the  justice  of  a  termor's 
claims  to  proprietary  rights,  to  give  him  a  right  to  recover  both  damages  and  the  residue 
of  his  term  against  anyone  who  wrongfully  ejected  him  (Bracton,  lib.  iv.  c.  36,  a  state- 
ment formerly  thought  to  refer  to  the  writ  de  ejectione  firmm,  a  form  of  action  unknown 
in  Bracton's  time  ;  see  Pollock  and  Maitland,  Hist.  Eng.  Law,  vol.  ii.  p.  109).  These 
expectations  were,  however,  disappointed,  as  it  was  held  only  to  lie  against  the  lessor  or 
purchasers  from  him  ;  and  the  first  remedy  against  every  manner  of  ejector  to  which  a 
termor  was  admitted  was  the  action  of  damages  for  trespass  to  land,  quare  clausum  f regit. 
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The  date  at  which  a  lessee  for  years  was  first  held  to  he  a  competent  plaintiff  in  such  an 
action  is  not  precisely  known,  but  according  to  the  authority  last  cited  it  was  probably 
towards  the  end  of  the  thirteenth  century. 

Apparently  about  the  same  time  a  new  writ  of  trespass,  specially  adapted  to  the 
grievances  of  ejected  termors,  was  introduced.  This  was  known  as  the  writ  de  ejections 
firmce,  or  trespass  in  ejectment,  and  was  the  foundation  of  the  modern  action  of  ejectment. 
Originally  it  entitled  a  plaintiff  to  damages  only,  and  it  is  on  record  that  the  Court  in 
the  sixth  year  of  Richard  u.  agreed  that  this  was  still  the  law,  and  that  a  plaintiff  must 
bring  an  action  of  covenant  in  order  to  recover  his  term.  It  has  been  a  matter  of 
controversy  at  what  precise  date  the  law  was  altered  in  this  respect ;  but  in  the  reign  of 
Henry  vn.,  if  not  before,  it  was  adjudged  that  in  ejectione  firmce,  although  against  a 
stranger  to  the  lease,  a  termor  could  recover  so  much  of  his  term  as  was  still  to  come 
(see  authorities  cited  in  Doe.  v.  Errington,  1834,  1  Ad.  &  E.  730,  note  at  p.  756).  In  this 
manner  his  rights  of  property  at  length  obtained  complete  legal  recognition,  and  this 
action  became  what  was  called  a  mixed  action,  combining  a  personal  remedy  in  damages 
with  the  recovery  of  the  land.  From  expulsion  through  a  judgment  suffered  by  his 
lessor  in  a  collusive  action  brought  by  a  stranger,  he  was  afterwards  protected  by 
Statute  21  Henry  viii.  c.  15,  which  enabled  termors — even  where  their  leases  were  not 
under  seal — to  falsify  or  avoid  fraudulent  recoveries,  to  which  they  were  not  privy,  in 
the  same  way  as  tenants  of  freeholds. 

(c)  Actions  of  Ejectment. — In  course  of  time  the  greater  convenience  and  expedition  of 
actions  of  ejectment,  as  compared  with  possessory  actions,  induced  claimants  of  freehold 
estates  to  resort  to  the  former  remedy ;  but  as  this  was  applicable  only  to  leasehold 
interests,  it  was  necessary  as  a  preliminary  to  grant  a  lease  to  someone  who  was 
willing  to  become  the  nominal  plaintiff.  And,  inasmuch  as  the  granting  of  a. 
lease  by  a  person  out  of  possession  was  deemed  to  offend  against  the  law  prohibit- 
ing maintenance,  the  freeholder  was  obliged  formerly  to  enter  upon  the  lands  claimed, 
and  there  deliver  a  lease  under  seal  to  some  lessee,  who  remained  upon  such  lands 
until  ejected,  either  by  the  occupier  or  by  someone  employed  for  the  purpose  by  the 
claimant.  After  these  preliminary  steps  of  lease,  entry,  and  ouster  had  been  taken, 
the  lessee  brought  ejectment,  and  if  successful  in  establishing  the  title  of  the  real 
claimant  to  grant  a  lease  at  the  time  of  the  demise,  he  in  the  result  recovered  possession 
on  his  behalf.  The  original  defendant  in  such  actions  was  necessarily  the  person  who 
had  ousted  the  plaintiff,  and  if  he  were  some  one  other  than  the  person  in  possession 
(or,  as  it  was  termed,  a  casual  ejector),  notice  of  the  action  must  have  been  given  to  the 
tenant  in  possession,  and  if  he  so  desired,  he  would  have  been  made  a  defendant. 

An  important  reform  in  this  cumbrous  procedure  consisted  in  the  abolition  of  the 
three  preliminary  steps,  by  compelling  the  person  in  possession  to  admit  them  as 
a  condition  of  his  being  let  in  to  defend.  This  is  spoken  of  as  the  new  practice  in 
ejectment  in  a  legal  notebook  published  in  1657  (Style's  Practicale  Begestrurn),  and 
is  commonly  attributed  to  Chief  Justice  Rolle,  author  of  Rolle's  Abridgement,  and  Chief 
Justice  in  the  time  of  the  Commonwealth.  It  was  effected  in  the  following  way : — 
The  action  was  commenced  against  a  fictitious  person,  sued  as  casual  ejector,  by  a 
declaration  which  alleged  a  lease  to  the  plaintiff  by  the  real  claimant  and  the  plaintiff's 
entry  and  ouster  by  the  defendant.  This  was  served  upon  the  person  in  possession,  and 
accompanied  by  a  friendly  warning  from  the  nominal  defendant,  that  he  would  not 
defend  the  action,  and  that  the  occupier  would  be  turned  out  of  possession  unless  he 
appeared  to  defend.  If  he  so  appeared  within  the  prescribed  time,  it  was  made  a  con- 
dition of  his  being  substituted  for  the  fictitious  defendant,  that  he  should  assent  to  a  rule- 
of  Court  binding  him,  upon  the  trial  of  the  issues,  to  confess  the  lease,  entry,  and  ouster, 
and  insist  upon  his  title  only.  If  he  did  not  appear  to  defend  within  the  time  limited, 
he  was  liable  to  be  turned  out  of  possession  under  the  judgment  thereupon  signed  against 
the  original  defendant.  The  pretended  lessee  was  at  first  an  existing  person,  but  in  the 
course  of  practice  came  to  be  as  fictitious  as  the  lease,  so  that  eventually  ejectment  took 
the  form  of  an  action  by  Doe,  upon  the  demise  of  A.  B.  (the  real  claimant),  against 
Roe  (the  casual  ejector),  for  whom  the  person  in  possession  was  substituted  if  he  entered 
into  the  consent  rule. 

It  will  be  seen  that  by  this  device  title  was  expressly  made  an  issue,  and  indeed  the 
only  issue,  so  that  a  comparatively  simple  and  rapid  process  for  the  trial  of  such 
questions  was  at  length  established.  In  Rolle's  time,  however,  it  was  still  recognised 
that  in  an  action  of  ejectione  firmce,  title  to  land  was  only  tried  collaterally,  and  a  judg- 
ment, therefore,  was  not  final,  the  plaintiff  being  at  liberty  to  bring  a  second  action  if 
judgment  were  given  against  him  in  the  first  (Style's  Tract.  Reg.  pp.  108  et  seq.).  In, 
later  times  a  judgment  in  ejectment  came  to  be  treated  as  conclusive  between  the  parties 
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as  to  the  title  on  the  day  of  the  demise.  Although  in  principle  it  was  of  course  unneces- 
sary for  one  who  merely  claimed  a  leasehold  interest  to  execute  a  lease  to  a  nominal 
plaintiff,  the  convenience  of  this  form  of  action  led  to  its  general  adoption,  irrespective 
of  the  nature  of  the  estate  claimed. 

In  cases  of  vacant  possession  it  was  still  necessary  for  a  claimant  to  the  freehold  to 
prove  the  lease,  entry,  and  ouster,  as  well  as  his  title  on  the  day  of  the  demise. 

A  landlord's  right  to  defend  the  possession  of  his  lands  against  actions  of  ejectment 
to  which  he  was  not  originally  made  a  party,  was  always  carefully  protected  ;  and  by 
11  Geo.  II.  c.  19,  s.  12,  a  tenant,  when  served  with  a  declaration  in  ejectment,  was 
required  to  give  notice  of  it  to  his  landlord,  under  penalty  of  paying  three  years' 
rent. 

The  damages  awarded  in  this  action  were  in  Blackstone's  time  as  a  rule  merely 
nominal,  and  for  the  recovery  of  mesne  profits  it  was  the  practice  to  bring  a  subse- 
quent action  of  trespass  to  land  in  the  name  either  of  the  nominal  plaintiff  or  of  the  real 
claimant.  In  either  case  the  defendant  was  estopped  by  the  previous  judgment  from 
disputing  the  title  of  the  plaintiff  as  from  the  date  of  the  fictitious  demise  alleged  in 
the  declaration  in  ejectment. 

The  whole  of  this  procedure  was  in  its  turn  superseded  by  the  more  simple  form  of 
action  prescribed  by  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76).  This 
was  commenced  by  a  writ  of  ejectment,  addressed  to  the  persons  in  possession  by  name, 
and  to  all  others  entitled  to  defend  the  possession  of  the  property  in  dispute.  It  set 
forth  that  the  plaintiff  claimed  to  be  entitled  thereto,  and  to  eject  all  other  persons 
therefrom,  and  that  in  default  of  appearance  by  such  of  the  defendants  as  denied  the 
plaintiff's  title,  they  would  be  turned  out  of  possession.  Upon  appearance  being  entered 
an  issue  was  at  once  made  up  without  pleadings,  and  thus  the  question  of  title  was 
directly  raised  by  a  real  action,  applicable  alike  to  freeholds  and  leaseholds,  and 
without  the  introduction  .of  personal  causes  of  action,  such  as  ouster  and  trespass.  The 
plaintiff,  if  successful,  got  judgment  for  the  recovery  of  possession  of  the  land  simply, 
and  not,  as  previously,  for  the  recovery  "  of  his  term  yet  to  come."  If  the  suit  were  one 
by  a  landlord  against  a  tenant,  the  former  was  entitled  at  the  trial,  after  proving  his 
title,  to  set  up  a  claim  to  mesne  profits  from  the  date  of  the  expiration  of  the  tenant's 
interest  (s.  214).  This,  however,  was  optional,  and  he  might  still  resort  to  a  subsequent 
action  in  trespass  for  the  recovery  of  such  profits  as  damages  (s.  218).  In  other  cases  this 
was  the  only  course  open  to  a  plaintiff,  inasmuch  as,  apart  from  statute,  possession  by 
the  plaintiff  was  essential  to  the  maintenance  of  an  action  of  trespass  to  land.  The  de- 
fendant, in  a  subsequent  action  for  mesne  profits,  was  estopped  by  the  previous  judgments 
from  disputing  the  plaintiff's  title  at  the  date  of  the  writ  of  ejectment  {Harris  v.  Mulkem, 
1875,  1  Ex.  D.  31). 

In  addition  to  rules  of  procedure,  which  are  now  obsolete,  and  do  not  call  for  notice 
here,  the  Act  in  question  contains  various  provisions  still  in  force,  regulating  such  actions 
when  brought  by  a  landlord  against  his  tenant,  and  especially  those  which  are  founded 
upon  non-payment  of  rent.  These  will  be  noticed  hereafter  when  dealing  with  actions 
by  landlords. 

Action  in  the  High  Court  of  Justice. 

The  form  of  action  for  recovery  of  land  was  once  more  changed  by  the 
rules  made  under  the  Judicature  Act,  and  it  is  now  commenced  by  an  ordinary 
writ  of  summons,  followed  by  pleadings  and  other  proceedings,  for  the  most 
part  like  those  in  other  actions.  Some  distinctive  features,  however,  are 
still  to  be  found.  In  some  cases  these  are  common  to  all  actions  of  eject- 
ment, and  in  others  peculiar  to  those  brought  by  a  landlord  against  his 
tenant.  It  will  be  convenient  to  consider,  in  the  first  place,  those  matters  * 
which  apply  to  ejectment  generally,  and  to  notice  subsequently  those  which 
only  arise  where  the  relationship  of  landlord  and  tenant  has  existed  between 
the  parties. 

In  order  to  constitute  an  action  one  for  the  recovery  of  land  within  the 
meaning  of  the  present  rules,  it  is  necessary  that  possession  should  be 
claimed ;  it  is  thus  distinguished  from  actions,  such  as  were  maintainable  in 
Courts  of  equity  before  the  Judicature  Acts,  in  which  it  is  merely  sought 
to  obtain  a  declaration  of  the  plaintiff's  title  (Glcdhill  v.  Hunter,  1880, 
14  Ch.  D.  492). 
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Parties. — In  order  to  maintain  an  action  of  ejectment — as  it  is  still 
commonly  called — a  plaintiff  must  be  entitled  to  immediate  entry  and 
possession.  Formerly  he  must  have  had  a  legal  right,  inasmuch  as  Courts 
of  equity  did  not  entertain  such  actions ;  but  since  the  fusion  of  law  and 
equity,  and  the  recognition  of  equitable  titles  and  estates  in  every  Court, 
he  may  rely  upon  an  equitable  title  {General  Finance,  etc.,  Co.  v.  Liberator 
Society,  1878,  10  Ch.  D.  p.  24,  per  Jessel,  M.  E.).  But  in  such  a  case  he 
must  fulfil  the  requirements  of  equity  practice,  and  make  the  person  in 
whom  the  legal  estate  is  vested  a  party  to  the  action  (Allen  v.  Wood,  1893, 
68  L.  T.  143). 

Another  instance  in  which  a  change  has  been  effected  is  that  of  a  mort- 
gagor who,  having  parted  with  the  legal  estate,  could  not  bring  ejectment 
at  common  law  otherwise  than  in  the  name  of  the  mortgagee,  except 
perhaps  where  the  mortgage  deed  contained  a  re-demise  to  the  mortgagor 
for  a  term  not  yet  expired  (Cole,  Ejectment,  81).  Now,  by  the  Judicature 
Act,  1873,  s.  25  (5),  a  mortgagor,  entitled  for  the  time  being  to  the  possession 
of  land,  as  to  which  no  notice  of  his  intention  to  take  possession  or  enter 
into  the  receipt  of  rents  or  profits  has  been  given  by  the  mortgagee,  may 
bring  ejectment  in  his  own  name,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with  any  other  person. 

The  rights  of  an  heir-at-law  or  devisee  of  real  estate  to  bring  ejectment 
are  modified,  in  important  respects,  by  the  first  part  of  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  65).  Hitherto,  while  chattel  interests  in  land 
devolved  upon  the  personal  representatives,  estates  of  freehold  passed, 
immediately  upon  the  death  of  the  ancestor,  to  the  heir  or  devisee.  The 
above  Act  declares  that  where  real  estate  is  vested  in  any  person,  without 
a  right  in  any  one  to  take  by  survivorship,  it  shall,  upon  his  death,  vest  in 
his  executors  or  administrators  as  if  it  were  a  chattel  real  vesting  in  them, 
notwithstanding  any  testamentary  disposition  (s.  1).  This  applies  only  in 
cases  of  death  after  the  commencement  of  the  Act,  which  came  into  opera- 
tion on  the  1st  January  1898.  In  order  to  complete  the  legal  title  of  any 
person  entitled  as  heir,  devisee,  or  otherwise,  there  must  be  a  conveyance 
of  the  land  to  him  by  such  representatives,  or  an  assent  by  them  to  the 
devise.  The  effect  of  this  legislation  upon  the  course  of  litigation  for 
recovery  of  land,  especially  in  the  interval  between  the  death  and  the 
conveyance  or  assent,  is  not  free  from  doubt.  The  period  of  one  year  from 
the  death  of  the  owner  is  allowed  for  administration,  after  which  a  person 
entitled  to  land  may  apply  to  the  Court  to  order  that  a  conveyance  be  made 
to  him  (s.  3).  Before  assent  to  a  devise  or  conveyance  to  an  heir  or  devisee 
the  representatives  are  to  hold  the  real  estate  as  trustees  for  the  persons  by 
law  beneficially  entitled  thereto  (s.  2  (1)).  It  seems  reasonably  clear  that 
before  such  assent  or  conveyance  the  personal  representatives  may  maintain 
ejectment  in  respect  of  lands  vested  in  them  for  the  time  being  (s.  2  (2)). 
How  far  those  beneficially  entitled  will  be  held  competent,  in  virtue  of  their 
equitable  estates,  to  bring  such  actions  by  joining  the  personal  representa- 
tives as  co-defendants  with  the  occupiers  remains  to  be  seen,  and  difficulties 
in  practice  are  likely  to  arise  where  conflicting  claims  to  a  conveyance  as 
heir  or  devisee  are  set  up.  After  assent  or  conveyance,  devisees  of  freeholds 
or  heirs-at-law  will,  as  it  seems,  be  the  proper  plaintiffs,  being  in  an  analogous 
position  to  legatees  of  leaseholds  before  the  Act,  to  whose  legacies  the  execu- 
tors or  administrators  had  assented  {Doe  v.  Guy,  1802, 3  East,  120).  The  rule 
as  to  leasehold  interests  is  that  the  executors  of  a  termor  may  bring  eject- 
ment if  they  have  not  assented  to  a  bequest  (if  any)  of  the  property ;  and 
they  may  commence  the  action  before  probate  so  long  as  it  is  obtained 
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before  trial.  Administrators,  on  the  other  hand,  are  not  entitled,  under 
similar  circumstances,  to  sue  before  letters  of  administration  have  been 
granted ;  but  they  may  claim  possession  as  from  any  day  subsequent  to  the 
death  of  the  intestate  (Cole,  Ejectment,  533). 

An  infant  is  a  competent  plaintiff  in  ejectment  {Howard  v.  Lord  Shrews- 
bury, 1874,  L.  B.  17  Eq.  378). 

Persons  of  unsound  mind,  so  found,  may  bring  ejectment  by  their  com- 
mittees ;  while,  if  not  so  found  by  inquisition,  they  may  sue  by  a  next  friend. 
But  in  the  latter  case  the  action  is  liable  to  be  stayed  if  the  Court  should 
be  of  opinion  that  it  is  not  beneficial  to  the  lunatic  ( Waterhouse  v.  Worsnop, 
1888,  59  L.  T.  140). 

A  person  in  actual  possession  of  land  is,  in  the  absence  of  evidence  to 
the  contrary,  assumed  to  be  the  owner  of  the  fee  ( Wallen  v.  Forrestt,  1872, 
L.  E.  7  Q.  B.  239),  while  in  the  county  of  Kent  the  presumption  is  in  favour 
of  the  custom  of  gavelkind  ( Weeks  v.  Birch,  1893,69  L.  T.  759,  per  Charles,  J.). 

The  proper  defendants,  under  the  Common  Law  Procedure  Act,  1852, 
were  the  persons  in  actual  possession  to  whom  the  writ  was  directed  by 
name  (s.  168).  Under  the  existing  practice,  this  is  no  longer  compulsory, 
though  in  the  majority  of  cases  convenient  and  proper ;  so  that  a  landlord, 
for  instance,  may  at  his  election  sue  either  his  immediate  lessee  or  a  sub- 
tenant in  occupation,  or  both  (Minet  v.  Johnson,  1890,  63  L.  T.  507).  If  the 
property  claimed  is  occupied  by  numerous  sub-tenants,  it  may  often  be 
convenient  to  sue  the  immediate  lessee  and  give  notice  of  the  writ  to  each 
occupier. 

Joinder  of  causes  of  action. — The  only  causes  of  action  which,  without 
leave,  may  be  joined  with  an  action  for  recovery  of  land,  are  claims  for 
mesne  profits,  or  arrears  of  rent,  or  double  value  in  respect  of  the  premises 
claimed,  or  any  part  thereof,  and  damages  for  breach  of  any  contract  under 
which  the  same  are  held,  or  for  any  wrong  or  injury  to  them  (Order  18, 
r.  2).  An  action  for  foreclosure  or  redemption,  in  which  an  order  for 
delivery  of  possession  is  asked  for  (after  the  order  for  foreclosure  or 
redemption  has  been  made  absolute),  is  expressly  declared  not  to  be  within 
this  rule.  And  it  has  recently  been  held  that  a  plaintiff  may,  without 
leave,  claim  immediate  possession  if  a  mortgage  impeached  by  him  should 
be  held  invalid,  and,  in  the  alternative,  possession  upon  payment  of  what 
should  be  found  to  be  due  under  it,  if  it  should  be  upheld  (Hunt  v.  Wors- 
fold,  [1896]  2  Ch.  224).  Claims  to  relief  which  merely  lead  up,  or 
are  ancillary,  to  the  recovery  of  possession  are  not  causes  of  action 
within  the  meaning  of  the  restriction :  for  example,  claims  for  a  declaration 
of  the  plaintiff's  title,  for  a  receiver,  an  account  of  rents  and  profits,  and 
an  injunction  against  the  receipt  of  them  by  the  defendant  (Gledhill  v. 
Hunter,  1880, 14  Ch.  D.  492).  In  the  same  way;  where  damages  for  acts 
done  in  contravention  of  a  lease  were  claimed,  in  addition  to  recovery  of 
possession,  it  was  held  that  a  claim  for  an  interlocutory  injunction  against  * 
the  continuance  of  such  acts  might  be  included  as  ancillary  to  the  claim 
for  damages,  though  possibly  the  rule  would  have  been  infringed  had  a 
perpetual  injunction  been  asked  for  (Read  v.  Wotton,  [1893]  2  Ch.  171).  A 
perpetual  injunction  against  interference  with  the '  plaintiff's  quiet  enjoy- 
ment may,  however,  according  to  another  decision,  be  claimed  without  leave 
(Kendriek  v.  Roberts,  1882,  46  L.  T.  59). 

Where  leave  is  required,  the  proper  course  is  to  apply  at  chambers 
ex  parte  before  the  issue  of  the  writ.  After  service,  leave  can  only  be  given 
under  the  general  power  of  the  Court  to  relax  rules  of  practice,  a  power 
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which  can  only  be  used  in  special  cases  (Pilcher  v.  Hinds,  1879,  11  Ch.  D. 
905,  per  Jessel,  M.  E.).  If  a  claim  is  improperly  joined,  the  writ  should  be 
amended,  as  it  has  been  held  that  it  is  not  sufficient  merely  to  omit  the 
unwarranted  cause  of  action  in  the  statement  of  claim  ( Wilmott  v.  Freehold 
House  Property  Co.,  1884,  51  L.  T.  552).  Where  the  writ  as  originally  issued 
is  iu  compliance  with  the  rule,  but  it  is  subsequently  desired  to  add  a  claim 
for  the  joinder  of  which  leave  is  requisite,  this  may  be  granted  as  a  matter 
of  discretion  (Busbrooke  v.  Farley,  1885,  54  L.  J.  Ch.  10*79).  That  the  pro- 
posed amendment  practically  sets  up  a  new  case,  or  is  asked  for  after 
unreasonable  delay,  are  grounds  for  refusal  (Clark  v.  Wray,  1885,  31 
Ch.  D.  68). 

Among  the  claims  which  a  plaintiff,  by  applying  at  the  proper  time, 
has  obtained  leave  to  join  in  an  action  for  the  recovery  of  land  are  the 
following : — Eecovery  of  personal  estate  comprised  in  the  same  instrument  as 
the  land ;  the  delivery  up  of  a  deed  relating  to  it ;  an  injunction  against  the 
defendant  receiving  the  rents,  and  damages  for  trespass  to  the  land  and 
for  assault  (Cook  v.  Fnchmarch,  1876,  2  Ch.  D.  Ill ;  Dennis  v.  Crompton, 
W.  K  1882,  p.  121). 

A  defendant  who  objects  to  a  misjoinder  should  apply  by  summons  at 
chambers.  Such  misjoinder  has  frequently  been  treated  as  an  irregularity, 
the  right  to  object  to  which  is  waived  by  taking  other  steps  in  the  action 
after  notice  (Order  70,  r.  2).  It  is  doubtful,  however,  whether  this  view 
can  be  maintained  consistently  with  the  recent  decision  of  the  House  of 
Lords  in  Smurthwaite  v.  Hannay,  [1894]  App.  Cas.  494;  see,  per  Lord 
Herschell,  p.  501).  Appearance,  at  any  rate,  is  not  a  waiver  (Hunt  v. 
Worsfold,  [1896]  2  Ch.  224).  A  counter-claim  for  recovery  of  land  is 
subject  to  the  regulations  prescribed  by  the  rule  under  consideration 
(Compton  v.  Preston,  1882,  21  Ch.  D.  138). 

Service. — The  rules  as  to  service  are  for  the  most  part  the  same  as  in 
other  actions,  except  that  special  provision  is  made  for  cases  of  vacant 
possession.  In  such  a  case  the  writ  in  an  action  to  recover  land  may,  when 
service  cannot  otherwise  be  effected,  be  served  by  posting  a  copy  upon  the 
door  of  the  dwelling-house  or  other  conspicuous  part  of  the  property 
(Order  9,  r.  9).  An  order  that  such  service  shall  be  good  and  sufficient 
must  be  obtained  by  application  at  chambers,  either  before  the  affixing  of 
the  writ  or  subsequently,  in  order  to  entitle  the  plaintiff  to  sign  judgment 
if  there  should  be  default  of  appearance.  Judgment  in  such  a  case  is 
limited  to  possession  of  the  land,  and  cannot  be  signed  for  arrears  of  rent 
or  other  claims. 

Substituted  service,  as  by  leaving  a  copy  of  the  writ  at  the  premises 
claimed,  and  advertising  or  otherwise  as  may  seem  just,  will,  in  proper 
cases,  where  personal  service  cannot  be  effected,  be  ordered  under  Order  9, 
r.  2  (Crane  v.  Jullion,  1876,  2  Ch.  D.  220).  For  this,  however,  it  is  neces- 
sary that  the  defendant  should  be  within  the  jurisdiction  when  the  writ  is 
issued,  unless  he  has  gone  abroad  for  the  express  purpose  of  evading  service  ; 
for  a  writ  for  service  out  of  the  jurisdiction  can  only  be  issued  by  leave  of 
a  judge  (Wilding  v.  Bean,  [1891]  1  Q.  B.  100;  Jay  v.  Budd,  [1898]  1 
Q.  B.  12).  This  may  be  allowed  among  other  cases  where  the  whole  subject- 
matter  of  the  action  is  land  situate  within  the  jurisdiction  (with  or  without 
rents  and  profits),  or  where  any  act,  deed,  will,  contract,  obligation,  or 
liability  affecting  land  or  hereditaments  situate  within  the  jurisdiction  is 
sought  to  be  construed,  rectified,  set  aside,  or  enforced  in  the  action  (Order 
11,  r.  1  (a),  and  (6)).     Application  for  leave  is  made  ex  parte,  and,  if  granted, 
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the  defendant  upon  being  served  may  apply  by  summons,  before  the  judge 
at  chambers,  to  set  aside  the  order  and  service.  Both  applications  must  be 
made  to  a  judge,  and  in  either  case  an  appeal  from  his  decision  lies  to  the 
Court  of  Appeal  (Black  v.  Dawson,  [1895]  1  Q.  B.  849). 

Appearance. — Any  person  appearing  to  a  writ  for  recovery  of  land  may 
limit  his  appearance  to  a  part  only  of  the  property  mentioned  in  the  writ 
(Order  12,  r.  28).  A  person  not  named  as  a  defendant  may  obtain  leave  to 
appear  and  defend  by  applying  ex  parte  at  chambers  upon  an  affidavit  that 
he  is  in  possession  of  the  land  claimed  either  by  himself  or  his  tenant. 

In  the  latter  case  he  must  state  in  his  appearance — in  the  event  of 
leave  being  granted — that  he  appears  as  landlord.  In  all  cases  of  appear- 
ance by  leave  the  parties  so  appearing  must  give  notice  forthwith  to  the 
plaintiff's  solicitor,  and  will,  in  all  subsequent  proceedings,  be  named  as 
defendants  to  the  action  (Order  12,  rr.  25-27).  The  plaintiff  may  then 
apply  that  any  such  appearance  be  set  aside,  and  the  question  at  issue 
upon  such  an  application  is  whether  the  new  defendant  is  in  possession 
within  the  meaning  of  the  rule.  The  danger  against  which  it  is  intended 
to  protect  an  owner  of  land  is  obviously  a  real  one,  because,  apart  from  the 
risk  of  collusion,  a  tenant  may  frequently  be  indifferent  or  not  averse  to 
eviction  from  the  demised  premises.  Various  provisions  have  therefore 
from  time  to  time  been  in  force  for  the  prevention  of  judgments  in  eject- 
ment behind  the  back  of  persons  beneficially  entitled  to  or  interested  in 
the  property.  The  present  rule  is  reproduced  from  the  Common  Law 
Procedure  Act,  1852,  s.  172.  Persons  in  actual  possession,  if  not  named  in 
the  writ,  are,  as  a  matter  of  course,  entitled  to  take  advantage  of  it  (Minet 
v.  Johnson,  1890,  63  L.  T.  507). 

There  are  but  few  decisions  hitherto  reported  as  to  the  construction  to 
be  put  upon  the  words  "  possession  ...  by  his  tenant."  Leave  to  appear  has 
been  refused  to  a  mortgagee  of  the  defendant's  lease,  in  the  absence  of  an 
attornment  clause  (Mills  v.  Griffiths,  1876,  45  L.  J.  Q.  B.  771) ;  but  this 
appears  to  be  scarcely  consistent  with  a  later  decision,  which  conceded  to  such 
a  mortgagee  the  right  to  have  a  judgment  by  default  against  the  lessee  set 
aside,  and  to  defend  in  his  name  (Jacques  v.  Harrison,  1884,  12  Q.  B.  D. 
165).  An  equitable  tenant  for  life  in  receipt  of  the  rents  and  profits 
has  been  added  as  a  defendant  to  an  action  of  ejectment  brought  against 
her  trustee  (Longbourne  v.  Fisher,  1878,  47  L.  J.  Ch.  379).  In  the  earlier 
enactments  for  the  protection  of  owners  of  land  the  term  "  landlord  "  was 
used,  and  this  was  liberally  construed  so  as  to  include  not  only  landlords 
dejure,  but  even  a  mortgagee  of  the  lease  of  a  tenant  whom  his  lessor  was 
seeking  to  eject  (Doe  v.  Roe,  1830,  6  Bing.  613). 

In  order  that  full  practical  advantage  may  be  taken  by  landowners  of 
their  right  to  defend  their  interests,  it  is  provided  by  the  Common  Law 
Procedure  Act,  1852,  s.  209,  that  every  tenant  to  whom  any  writ  in  eject- 
ment shall  be  delivered,  or  to  whose  knowledge  it  shall  come,  shall  forth- 
with give  notice  thereof  to  his  landlord  or  his  bailiff  or  receiver,  under 
penalty  of  forfeiting  three  years'  improved  or  rack-rent  of  the  premises 
demised  or  holden  in  the  possession  of  such  tenant  to  the  person  of  whom 
he  holds.  The  application  of  this  section  is  limited  to  cases  where  the 
action  is  adverse  to  the  landlord's  title  (Buckley  v.  Buckley,  1787,  1  T.  E. 
647 ;  1  E.  E.  338,  a  decision  on  an  earlier  enactment  in  like  terms). 

Judgment  in  default  of  appearance. — If  there  is  no  appearance,  or  one 
limited  to  a  part  of  the  premises  claimed,  final  judgment  may  be  entered 
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for  the  whole  or  part,  as  the  case  may  be.  The  technical  procedure  for 
obtaining  interlocutory  or  final  judgment  in  the  various  cases  where  other 
claims  are  joined  with  one  for  recovery  of  land,  or  where  one  defendant 
makes  default  and  others  appear,  is  not  of  sufficient  interest  to  require 
notice  in  this  article  (see  Order  13,  rr.  5-12). 

The  exercise,  however,  in  actions  of  ejectment  of  the  general  power  to 
set  aside  or  vary  judgments  entered  in  default  of  appearance,  which  is  con- 
ferred by  Order  13,  r.  10,  and  Order  27,  r.  15,  is  of  considerable  importance  in 
practice,  and  in  some  cases  re-opens  the  question  of  the  rights  of  interested 
parties  to  intervene. 

A  person  applying  to  set  aside  judgment  by  default  must  show  by 
affidavit  that  there  is  a  substantial  defence  to  the  action  (Farden  v.  Eichter, 
1889,  23  Q.  B.  D.  124),  and  for  this  purpose  a  defence  founded  upon  the 
Statute  of  Limitations  is  adequate  {Maddoclcs  v.  Holmes,  1798,  1  Bos.  &  Pul. 
228).  And  intentional  delay  after  notice  of  the  judgment  may  disentitle 
him  to  relief  (see  Atvjood  v.  Chichester,  1878,  3  Q.  B.  D.  722,  per  Cotton, 
L. J.).  The  discretion  given  by  the  rules  is  wide,  and  apart  from  this  there  is 
an  inherent  jurisdiction  in  the  Court  to  prevent  an  abuse  of  its  process  by  an 
oppressive  judgment  in  default.  If  for  the  recovery  of  land,  it  may  be  set 
aside,  even  after  delivery  of  possession  under  it ;  and  in  such  a  case  the 
plaintiff  may  be  ordered  to  withdraw,  pending  the  trial  of  the  cause  {Minet 
v.  Johnson,  1890,  63  L.  T.  507).  This  relief  may  be  given  at  the  instance 
not  only  of  the  defendant,  but  of  a  person  interested  in  tbe  property,  as, 
for  example,  an  equitable  mortgagee  of  the  defendant's  lease.  This  right,' 
however,  is  limited  to  those  who  either  have  or  can  acquire  a  locus  standi 
{Jacques  v.  Harrison,  1884,  12  Q.  B.  D.  165) ;  in  other  words,  to  those  who 
are  either  entitled  to  leave  to  appear  as  defendants  in  the  action  or  to 
leave  to  defend  in  the  name  of  the  original  defendant,  upon  giving  him 
proper  indemnity.  The  defendant  must  be  made  a  party  to  any  application 
by  a.third  party  to  intervene. 

Pleadings. — Except  in  cases  between  landlord  and  tenant,  it  will  be 
almost  a  matter  of  course  for  the  defendant  to  require  a  statement  of  claim 
to  be  delivered.  The  amount  of  precision  with  which  a  plaintiff  who  has 
never  been  in  possession  must  set  out  the  title  upon  which  he  claims  is 
often  a  matter  of  great  importance,  and  has  frequently  been  considered  by 
the  Courts.  Sufficient  must  be  disclosed  to  inform  the  defendant  of  the 
outline  of  the  case  which  he  has  to  meet.  It  is  not  enough,  for  instance, 
for  a  plaintiff  to  claim  as  heir-at-law  of  an  ancestor  who  had  died  seised  of 
the  property  in  question ;  but,  on  the  other  hand,  what  degree  of  detail  in 
tracing  his  line  of  descent  is  necessary  will  depend  upon  the  nature  of 
the  case  (Philipps  v.  Philipps,  1878,  4  Q.  B.  D.  127,  per  Cotton,  L.J. ; 
Palmer  v.  Palmer,  [1892]  1  Q.  B.  319,  per  Cave,  J.).  So,  too,  where  deeds 
and  documents  are  relied  upon,  their  effect  must  be  stated,  even  when  they 
are  in  the  defendant's  possession,  except  perhaps  under  such  special  cir- 
cumstances as  an  admission  by  the  defendant  that  he  is  in  possession  of 
a  deed  which  establishes  the  plaintiffs  title  (Philipps  v.  Philipps,  supra). 
It  is  not,  however,  incumbent  to  set  out  the  precise  terms  of  material 
passages  in  documents  of  title  (Darbyshire  v.  Leigh,  [1896]  1  Q.  B.  554). 
In  the  same  way,  where  the  action  is  brought  against  a  tenant  by  a  successor 
in  title  of  the  lessor,  he  must  set  out  the  material  points  in  his  title  to  the 
reversion  {Davis  v.  James,  1884,  27  Ch.  D.  778). 

A  statutory  plea  "  that  he  is  in  possession  by  himself  or  his  tenant "  is- 
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provided  by  the  rules.  This  absolves  a  defendant  from  pleading  his  title,  and 
puts  in  issue  all  the  allegations  of  fact  in  a  claim  for  recovery  of  land,  while 
it  leaves  open  to  him  any  grounds  of  defence,  except  such  as  depend  upon 
any  equitable  estate  or  right  or  equitable,  ground  to  relief  against  a  right  or 
title  asserted  by  the  plaintiff  (Order  21,  r.  21).  Equitable  grounds  of  defence 
are  available  even  where  ejectment  is  brought  by  the  Crown  (A.-Gf.  for 
Trinidad  v.  Bourne,  [1895]  App.  Cas.  83),  and  must  be  pleaded  precisely  and 
in  detail  (Sutclife  v.  James,  1879, 40. L.  T.  875).  It  seems  to  follow  that  the 
Statute  of  Limitations  need  not  be  specially  pleaded,  the  operation  of  Order 
19,  r.  15,  being  excluded  by  the  wide  terms  of  the  above  rule.  .  It  may 
often  be  necessary,  where  equitable  relief  is  claimed,  to  add  a  counterclaim, 
as  for  specific  performance  of  an  agreement  for  a  lease  or  other  conveyance 
(  Wood  v.  Beard,  1876,  2  Ex.  D.  30).  If  the  action  is  by  a  lessor  against  a 
lessee,  any  person  let  in  to  defend  as  landlord  is  not  permitted  to  raise  any 
defence  from  which  the  tenant  is  excluded,  but  must  stand  or  fall  by  his; 
title.  The  extent  of  the  estoppel  as  between  landlord  and  tenant  will  be 
considered  hereafter,  in  connection  with  the  special  features  of  ejectment  by 
a  lessor. 

If  default  is  made  in  delivering  a  defence  as  to  the  whole  or  part  of  the 
plaintiff's  claim,  the  proper  procedure  is  prescribed  by  Order  27,  rr.  7-9.  As. 
to  the  defence  of  the  Statute  of  Limitations,  see  Limitations,  Statute  of. 

Receiver. — There  is  jurisdiction  to  appoint  a  receiver  in  a  pending  action 
of  ejectment  when  just  and  convenient,  even  when  it  is  brought  by  a  stranger 
against  a  person  in  possession ;  but  strong  grounds  are  required  to  justify  an 
appointment  under  such  circumstances  {Foxwell  v.  Van  Grutten,  [1897]  1 
Ch.  64).  A  receiver  of  the  rents  and  profits  pending  action  has  been 
appointed  in  a  case  where  a  lessor  sought  to  recover  premises  which  had! 
been  sub-let  to  various  tenants  (Gwatkin  v.  Bird,  1882,  52  L.  J.  Q.  B.  263). 

Discovery. — The  rules  of  practice  as  to  discovery  do  not  distinguish 
between  actions  of  ejectment  and  other  actions,  but  in  their  application  some 
exceptional  restrictions  are  observed,  especially  where  protection  is  required 
for  the  title  of  an  owner  of  land  in  possession.  These  are  in  many  cases, 
derived  from  the  doctrines  which  formerly  prevailed  in  the  Court  of 
Chancery,  when  recourse  was  had  to  them  for  discovery  in  aid  of  an  action 
of  ejectment  at  common  law.  A  oondfide  purchaser  for  value,  however,  no- 
longer  enjoys  the  immunity  from  discovery  which  before  the  Judicature- 
Act  was  conceded  to  him  (Ind  Coope  &  Co.  v.  Emmerson,  1887,  12  App. 
Cas.  300). 

The  general  rule  is  that  a  plaintiff  is  entitled  to  discovery,  either  by 
interrogatories  or  production  of  documents,  as  to  all  matters  which  are- 
relevant  to  his  own  case,  but  not  as  to  matters  relevant  only  to  that  of  the 
defendant ;  and  when  a  defendant  sets  up  a  special  defence,  such  as  the 
Statute  of  Limitations,  matters  which  tend  to  repel  such  a  defence  are 
deemed  relevant  to  the  plaintiffs  case  (Lyell  v.  Kennedy,  1883,  8  App.  Cas. 
217). 

As  to  a  defendant  in  possession,  it  is  clear  that  the  privilege  con- 
ferred upon  him  of  not  pleading  his  title  would  be  nugatory  if  he  could 
be  compelled  to  disclose  it  in  answer  to  interrogatories  (see  Order  21, 
r.  21).  Where,  therefore,  he  has  taken  advantage  of  the  statutory  plea,  and 
even  where  it  is  followed  by  one  of  the  Statute  of  Limitations,  questions 
are  inadmissible  as  to  the  nature  of  his  claim  or  title  on  the  date  of  his 
entry  into  possession  or  the  like  (Horton  v.  Donnington,  1886,  2  T.  L.  E. 
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V39).  A  plaintiff,  however,,  may  interrogate  under  such  circumstances  as 
to  matters  strictly  relevant  to  his  own  case,  as  for  instance,  his  own  pedigree 
{Cromwell  v.  Swail,  1885,  1  T.  L.  E.  474),  or  as  to  the  names  of  persons 
whom  he  might  desire  to  make  parties  to  the  action,  such  as  the  defendant's 
tenants  in  occupation  of  the  lands  claimed  {Eyre  v.  Rodgers,  1891,  40  W.  E. 
137).  "Fishing"  interrogatories  in  support  of  vague  allegations  in  the 
statement  of  claim  will  be  rigidly  excluded. 

Apart  from  cases  between  landlord  and  tenant,  which  will  be  considered 
separately,  a  plaintiff  in  ejectment  is  in  a  very  different  position  from  a 
defendant,  being  bound,  as  has  already  been  seen,  to  disclose  in  his  plead- 
ing the  material  features  of  his  title ;  and  interrogatories  within  reasonable 
limits  as  to  the  nature  of  his  case — though  not  as  to  his  evidence — will  be 
allowed  {Garland  v.  Oram,  1890,  7  T.  L.  E.  80 ;  cp.  Bidder  v.  Bridges, 
1885,  29  Ch.  D.  29  ;  Kennedy  v.  Lyell,  1883,  23  Ch.  D.  387). 

Both  parties  are  alike  liable  to  an  order  for  discovery  of  documents 
under  Order  31,  r.  12.  The  granting  of  such  an  order  is  a  matter  of 
discretion,  and  it  may  be  either  general  or  limited  to  certain  classes  of 
■documents,  provided  that  it  shall  not  be  made  if  the  Court  or  judge  is  of 
opinion  that  it  is  not  necessary  either  for  disposing  of  the  cause  or  matter 
or  for  saving  costs.  And  a  further  power  of  requiring  a  party  to  state  by 
affidavit  whether  any  specified  document  is  or  has  been  in  his  possession, 
or  how  he  parted  with  it  and  what  has  become  of  it,  may  be  exercised  at 
any  time,  and  whether  or  not  a  general  affidavit  has  already  been  made  by 
the  party  against  whom  the  order  is  asked  (Order  31,  r.  19  A  (3)).  The 
question  of  privilege  is  therefore  one  of  much  importance  in  these  actions, 
and  has  been  the  subject  of  many  modern  decisions.  It  is  now  settled  that 
privilege  is  well  claimed  by  a  defendant  if  it  is  sworn  that  the  documents 
in  question  -  relate  solely  to  his  title  or  case,  and  not  to  the  case  of  the 
■plaintiff,  and  do  not  tend  to  support  it.  It  is  not  necessary  that  he  should 
■further  state  that  they  contain  nothing  impeaching  his  own  title  {Morris  v. 
Edwards,  1890, 15  App.  Cas.  309).  It  has  been  urged  that  the  ground  of  this 
exemption  in  favour  of  the  defendant  arises  from  the  doctrine  that  a  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  that  therefore  it  ought  not 
to  be  extended  to  a  plaintiff;  but  a  contrary  opinion  has  been  expressed  in 
the  Court  of  Appeal  {Budden  v.  Wilkinson,  [1893]  2  Q.  B.  432;  see  Roberts 
v.  Oppenheim,  1884,  26  Ch.  D.  724).  Where  privilege  is  claimed  for  any 
document,  it  is  lawful  for  the  Court  or  judge  to  inspect  it  for  the  purpose 
of  deciding  the  validity  of  the  claim  (Order  31,  19  A  (2)).  Before  the 
passing  of  this  rule  in  1893  it  was  held  that  the  affidavit  of  a  party 
claiming  privilege  was  conclusive  if  in  proper  terms,  unless  it  appeared  to 
be  erroneous  from  other  statements  or  descriptions  made  or  given  by  the 
deponent  himself,  or  from  some  other  source  than  a  contentious  affidavit, 
which  was  always  held  inadmissible  {A.-G.  v.  Emerson,  1882,  10  Q.  B.  D. 
191);  and  this  is  said  to  be  still  the  law  in  a  recent  decision, — a  case, 
however,  where  the  effect  of  the  later  rule  does  not  appear  to  have  been 
adverted  to  {Frankenstein  v.  Gavins  Co.,  [1897]  2  Q.  B.  62).  It  is  not  necessary 
to  describe  documents  in  respect  of  which  privilege  is  claimed  in  an 
affidavit  of  discovery.  It  is  sufficient  if  they  are  numbered  and  tied  up  in 
a  bundle,  identified  in  such  a  way  that  production  could  be  ordered  {Budden 
v.  Wilkinson,  supra);  and  interrogatories  as  to  the  nature  of  particular 
documents  therein  contained  are  inadmissible  {Morris  v.  Edwards,  supra). 

Privilege  in  respect  of  a  document  is  not  lost  by  reason  merely  of 
reference  to  it  in  the  pleadings  or  affidavits  of  the  party  who  possesses  it 
{Roberts  v.  Oppenheim,  supra) ;  but  if  inspection  is  refused  in  such  a  case, 
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it  cannot  be  put  in  evidence  in  the  cause  or  matter  by  the  person  refusing1, 
unless  it  relates  solely  to  his  title — he  being  a  defendant — or  was  kept 
back  for  some  reason  deemed  satisfactory  by  the  Court  or  judge  (Order  31, 
r.  15 ;   Webster  v.  Whewall,  1879,  15  Ch.  D.  120). 

A  plaintiff  is  entitled  to  inspection  of  documents  which  may  assist  him 
to  rebut  the  defence  set  up  (A.-G.  v.  Newcastle-upon-Tyne  Corporation,  [1897] 
2  Q.  B.  384).  A  right  to  inspect  documents  is  limited  to  those  in  the 
sole  possession  or  power  of  the  party  who  is  called  upon  to  produce  them,  and 
does  not  extend  to  those  which  are  only  in  his  possession  or  control  jointly 
with  some  other  person  not  before  the  Court ;  and  in  claiming  privilege  on 
this  ground  it  is  not  necessary  to  show  that  such  person  had  been  applied 
to  for  his  consent  to  production,  or  had  refused  it  (Kearsley  v.  Philips,  1883, 
.10  Q.  B.  D.  465). 

In  an  information  on  behalf  of  the  Crown  claiming  a  declaration  of  title 
to  land,  the  Crown  has  the  same  rights  of  discovery  as  a  subject  in  an 
action  of  ejectment.  A  subject,  on  the  other  hand,  has  no  corresponding  right 
against  the  Crown ;  but  in  practice  discovery  is  not  refused  to  a  defendant 
in  such  a  case,  except  on  clear  grounds  of  public  interest  (A.-G.  v.  Newcastle- 
upon-Tyne  Corporation,  supra,  per  Bigby,  L.J.). 

An  order  upon  the  lord  of  a  manor  for  limited'  inspection  of  the  Court 
rolls  may  be  made  on  the  application  of  a  copyhold  tenant  who  has  been 
refused  inspection  (Order  31,  r.  19). 

The  rules  of  Order  31  apply  to  infant  plaintiffs  and  defendants  and  to 
their  next  friends  and  guardians  ad  litem  (r.  29,  made  in  1893).  It  had 
previously  been  held  that  an  infant  could  neither  be  interrogated  nor 
required  to  make  discovery  (see  Curtis  v.  Muncly,  [1892]  2  Q.  B.  178). 

Becovery  of  Demised  Bremises  by  a  Landlord. 

It  remains  to  notice  some  features  peculiar  to  the  law  and  practice 
of  ejectment  when  the  action  is  brought  by  a  landlord  against  a  tenant.  It 
is  evident  that  the  relations  between  the  parties  in  such  cases  are  very 
different  from  those  which  exist  between  two  strangers  who  are  rival 
claimants  to  land.  For  not  only  has  the  tenant  come  into  possession  by 
permission  of  the  landlord,  and  in  virtue  of  his  title  and  possession,  but  in 
the  majority  of  cases  the  dispute  really  turns  upon  the  contract  of  tenancy 
into  which  they  have  entered,  by  which  the  tenant  is  bound  expressly  or 
by  implication  to  quit  the  premises  at  a  certain  time,  or  upon  the  happen- 
ing of  certain  events.  And  where  a  tenant  seeks  to  impugn  his  landlord's 
title  to  the  reversion,  alleging  a  better  right  to  exist  either  in  himself  or  a 
third  person,  it  is  manifestly  unjust  in  many  cases  that  he  should  be 
permitted  to  avail  himself  of  the  advantages  of  a  possession  obtained 
through  the  person  whose  rights  he  is  endeavouring  to  overthrow.  Owing 
to  considerations  of  this  kind,  the  right  of  a  tenant,  so  long  as  he  continues 
in  occupation,  to  call  in  question  the  title  of  the  person  from  whom  he 
holds,  is  subject  to  many  restrictions,  which  are  commonly  treated  as  a 
branch  of  the  doctrine  of  estoppel  (see  Doe  v.  Oliver,  2  Smith,  L.  C,  10th 
ed.,  806  et  seq.).  They  are  not  confined  to  tenants  properly  so  called,  or 
those  claiming  under  them,  but  extend  to  mere  licencees,  or  to  any  person 
coming  in  by  permission  of  the  landlord  (Doe  v.  Baytup,  1835,  3  Ad.  &  E. 
188). 

In  dealing  with  this  question  a  distinction  is  to  be  observed  between 
the  estoppel  which  arises  from  the  giving  of  possession  by  the  original  land- 
lord, and  that  which  arises  from  the  recognition  as  landlord  of  a  person 
claiming  as  a  successor  to  the  reversion.    A,  tenant  who  desires  .to  call  ii> 
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question  the  title  at  the  time  of  the  letting  of  the  party  under  whom  he 
entered,  must  first  give  up  possession ;  after  which,  if  he  or  any  one  claim- 
ing through  him  has  an  adverse  title,  it  may  be  tried  by  ejectment  (ibid. 
per  Patteson,  J.).  This  estoppel  agairist  disputing  the  title  of  the  original 
lessor  extends  to  every  person  claiming  in  right  of  the  original  lessee, 
whether  as  assignee,  undertenant,  or  otherwise,  or  to  anyone  appearing 
to  defend  an  action  of  ejectment  as  landlord;  while  on  the  other  hand, 
it  will  be  enforced  in  favour  of  all  successors  to  the  reversion.  And 
it  applies  to  many  actions  as  well  as  to  ejectment,  so  that  in  an  action  for 
rent,  for  instance,  a  tenant  is  not  entitled  to  allege  that  his  landlord 
was  at  the  date  of  the  lease  an  undischarged  bankrupt,  for  this  is 
equivalent  to  saying  that  he  had  no  authority  to  let  the  premises  (Cook  v. 
Whellock,  1890,  24  Q.  B.  D.  658). 

But  while  a  tenant  who  has  entered  under  a  lease  (or  a  person  claiming 
under  him)  is  estopped  from  alleging  that  it  passed  no  interest  at  all  in  the 
whole  or  in  part  of  the  premises  demised,  he  is  free  to  allege  that  in  point  of 
duration  the  lessor  purported  to  convey  a  greater  interest  than  he  himself 
possessed,  and  that  his  particular  estate  expired  before  the  action  was 
commenced.  In  other  words,  he  may  dispute  the  length  or  durability,  but 
not  the  extent,  of  the  lessor's  estate  at  the  time  of  the  demise.  Where  a 
lessor  professed  to  deal  with  the  whole  of  the  demised  premises,  when  in  fact 
he  was  a  co-parcener,  and  only  entitled  to  deal  with  one-third  part,  the 
lessee  was  held  to  be  estopped  from  denying  the  validity  of  the  lease  as  to 
the  remaining  two-thirds,  either  against  such  lessor  or  his  heir-at-law  ( Weeks 
v.  Birch,  1893,  69  L.  T.  759).  The  result,  therefore,  is  that  a  tenant  may 
set  up  as  a  defence  to  an  action  of  ejectment  that  his  landlord's  title  expired 
before  the  issue  of  the  writ,  by  assignment,  or  lapse  of  time,  or  otherwise ; 
and  for  this  purpose  may  show  what  estate  he  possessed  in  the  demised 
premises  at  the  date  of  the  letting,  so  long  as  his  case  is  consistent  with  the 
passing  of  some  interest  under  the  demise.  If  the  landlord's  title  is  at  the 
trial  proved  to  have  expired  since  the  commencement  of  the  action,  he  is 
nevertheless,  if  he  establishes  his  case,  entitled  not  only  to  judgment,  but  to 
a  writ  of  possession,  unless  it  is  shown  affirmatively  by  the  tenant  that  the 
issue  of  such  a  writ  by  the  landlord  would  be  futile  and  unjust  (Knight  v. 
Clarke,  1885,  15  Q.  B.  D.  294). 

A  tenant  who  continues  in  possession  after  the  expiration  of  his  lease  is 
subject  to  the  same  estoppel,  unless  he  can  show  that  the  lease  was  accepted 
by  him  under  a  misapprehension,  the  land  being  at  the  time  his  own  pro- 
perty (Eliot  v.  Mayor  of  Bristol,  1894,  71  L.  T.  659).  If,  without  quitting 
the  demised  premises,  he  accepts  a  new  tenancy  from  the  same  landlord,  this 
is  not  equivalent  to  a  fresh  letting  into  possession  by  the  latter  (Claridge  v. 
Mackenzie,  1842,  4  Man.  &  G.  143). 

Where  ejectment  is  brought  by  a  successor  to  the  original  landlord 
the  tenant's  position  is  different.  Unless  he  has  recognised  the  plaintiff  as 
his  landlord  by  some  form  of  attornment,  he  is  at  liberty  to  dispute  the 
devolution  or  assignment  under  which  he  claims  to  be  entitled  to  the 
reversion.  Even  where  he  has  attorned,  as  by  payment  of  rent  to  the 
successor,  he  is  not  estopped  to  the  same  extent  as  if  the  action  had  been 
brought  by  the  person  from  whom  he  received  possession.  Beceipt  of  rent 
by  such  a  plaintiff  is  presumptive  evidence  of  his  title,  unless  it  was  induced 
by  misrepresentation  or  deceit ;  but  it  is  competent  to  the  tenant  to  show 
that  some  third  person  is  the  lawful  assignee  of  the  reversion,  and  that  the 
payment  of  rent  was  made  by  mistake,  or  in  ignorance  of  the  truth  as  to  the 
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title.  It  is  essential  to  the  validity  of  such  a  defence  that  the  title  of  a  third 
person  to  recover  the  lands  should  be  made  out.  It  is  not  sufficient  merely, 
to  set  up  a  defect  in  the  plaintiff's  title  to  the  reversion,  as,  for  instance, 
where  he, claims  as  devisee,  the  invalidity  of  the  will  upon  which  he  relies 
{Carlton  v.  Bowcock,  1884,  51  L.  T.  659,  per  Cave,  J. ;  Doe  v.  Wiggins,  1843, 
4Q.  B.  367). 

Payment  of  rent  to  an  agent  is  'prima  facie  evidence  of  the  title  of  the 
principal  to  whom  it  is  paid  over,  even  where  his  identity  is  unknown  to 
the  tenant  {Ritchings  v.  Thompson,  1850, 5  Ex.  Eep.  50).  If  made  in  the  belief 
that  the  recipient  is  a  collector  for  someone  else,  it  does  not  recognise  any 
title  in  the  recipient  {Jones  v.  Stone,  [1894]  App.  Cas.  122).  And  a  tenant 
is  always  at  liberty  to  show  that  the  title  of  the  person  to  whom  he  has 
attorned  has  subsequently  expired  {Brook  v.  Biggs,  1836,  2  Bing.  N.  0. 
572). 

An  estoppel  thus  created  by  attornment  is  binding  upon  persons  who 
subsequently  come  into  possession  of  the  demised  premises  under  the 
tenant  who  attorned. 

Summary  Judgment. — In  actions  for  the  recovery  of  land,  with  or  with- 
out a  claim  for  rent  or  mesne  profits,  by  a  landlord  against  a  tenant  whose 
term  has  expired,  or  has  been  duly  determined  by  notice  to  quit,  or  against 
persons  claiming  under  such  tenant,  the  writ  may  at  the  option  of  the 
plaintiff  be  specially  indorsed  (Order  3,  r.  6  (F)).  The  extension  of  Order  3, 
r.  6,  and  consequently  of  the  right  to  apply  under  Order  14  for  summary 
judgment,  to  a  landlord's  action  for  the  recovery  of  demised  premises,  took 
place  in  1883.  Owing 'to  its  practical  importance  it  has  frequently  been  the 
subject  of  judicial  decisions,  in  the  course  of  which  its  scope  and  limits  have 
been  frequently  defined.  It  is  intended  to  include  only  simple  cases  where  it  is 
unnecessary  to.  prove  any  devolution  of  title  on  the  part  of  the  plaintiff, 
either  because  he  himself  granted  the  lease  or  because  by  payment  of  rent 
or  otherwise  the  tenant  is  estopped  from  denying  his  title  {Casey  v.  Hellyer, 
1886,  17  Q.  B.  D.  97 ;  Hanmer  v.  Clifton,  [1894]  1  Q.  B.  238).  And 
although  possibly  the  terms  of  the  rule  are  capable  of  a  wider  meaning, 
it  has  been  said  to  be  further  limited  to  cases  where  the  tenancy  has  come  to 
an  end  either  by  effluxion  of  time  or  by  the  ordinary  notice  to  quit  given 
by  either  party  {Arclen  v.  Boyce,  [1894]  1  Q.  B.  796,  per  Lopes,  L.J.).  A 
case  of  forfeiture  is  not  within  it,  nor  a  claim  which  is  in  substance  based 
on  a  forfeiture,  although  in  form  the  tenancy  is  determined  by  notice  to 
quit,  as,  for  instance,  under  a  provision  that  the  landlord  may  give  immediate 
notice  to  quit,  if  rent  is  in  arrear  for  a  specified  time  {ibid.).  It  is  otherwise 
if  the  landlord's  power  of  determining  the  tenancy  at  any  time  is  inde- 
pendent of  any  default  on  the  part  of  the  tenant  {Kemp  v.  Lester,  [1896]  2 
Q.  B.  162).  And  the  grounds  assigned  for  the  exclusion  of  forfeiture  would 
appear  also  to  exclude  cases  of  surrender,  inasmuch  as  it  has  been  held  that 
decisions  under  previous  enactments,  which  gave  special  remedy  against 
tenants  whose  terms  had  expired,  are  to  be  accepted  as  a  guide  to  the 
construction  of  similar  terms  in  the  modern  rule  {Doe  v.  Roe,  1831,  2 
Barn.  &  Adol.  922 ;  Arden  v.  Boyce,  supra;  1  Geo.  IV.  c.  87 ;  C.  L.  P.  Act, 
1852,  s.  213). 

A  special  indorsement  ought  to  disclose  the  facts  material  to  the 
plaintiff's  claim  with  reasonable  precision  {Hanmer  v.  Clifton,  supra) ;  and 
it  is  a  matter  of  course  that  the  defendant  should  be  allowed  to  defend 
the  action,  if  his  affidavits  disclose  any  tangible  ground  of  defence  {Jones  v. 
Stone,  [1894]  App.  Cas.  122). 
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If  arrears  of  rent  are  claimed' in  addition' to  recovery  of  possession,  and 
the  latter  claim  is  held  not  to  be  a  proper  subject  for  special  indorsement, 
there  is,  nevertheless,  power  to  give  leave  to  enter  immediate  judgment  for 
the  rent,  while  the  right  to  possession  remains  to  be  tried  in  the  ordinary 
way  (Order  14,  r.  1  (b) ;  Arden  v.  Boyce,  supra).  If,  on  the  other  hand, 
summary  judgment  for  possession  is  given,  and  mesne  profits  are  also 
claimed,  these  may  be  awarded  at  the  same  time,  down  to  the  date  of 
possession  being  obtained  by  the  plaintiff  {Southport  Tramways  Co.  v.  Gandy, 
[1897]  2  Q,  B.  66).  Payment  into  Court  with  a  denial  of  liability  may  be 
pleaded  to  a  claim  for  mesne  profits  (Howe  v.  Kelly,  1888,  59  L.  T.  139). 

As  to  defences  grounded  upon  the  Statute  of  Limitations  as  between 
lessor  and  lessee,  see  Limitations  (Statutes  of). 

Discovery. — It  has  recently  been  decided  that  in  an  action  by  a  landlord 
to  recover  possession  of  demised  premises  from  a  tenant  on  the  ground  of 
forfeiture  by  breach  of  covenant,  the  plaintiff  is  not  entitled  either  to  an  affi- 
davit of  documents  by  the  defendant  or  to  leave  to  administer  interrogatories 
for  the  purpose  of  establishing  the  forfeiture  (Mexborough  {Earl  of)  v.  Whit- 
wood  Urban  District  Council,  [1897]  2  Q.  B.  111).  In  that  ease  the  sole 
issue  raised  was  whether  there  had  been  a  forfeiture,  and  it  was  intimated 
that  if  there  had  been  other  independent  issues,  discovery  of  documents 
and  interrogatories  as  to  them  might  have  been  ordered  {ibid.,  per  Lord 
Esher,  M.  E.). 

As  regards  discovery  generally  between  landlord  and  tenant,  it  is  to  be 
observed  that  the  defences  open  to  a  tenant  are  largely  curtailed  by  the 
doctrines  of  estoppel  already  considered,  and  that  interrogatories  relevant 
only  to  a  defence  which  a  defendant  is  estopped  from  raising  are  not 
admissible  (see  Rogers  v.  Lambert,  1890,  24  Q.  B.  D.  573).  And  the  prin- 
ciple of  this  decision  would  seem  to  restrict  to  a  like  extent  the  right  of  a 
tenant,  against  whom  ejectment  is  brought  by  a  landlord,  to  discovery  or 
inspection  of  documents  or  deeds  of  title  ;  for  by  the  prescribed  form  of  affi- 
davit, discovery  is  made  only  of  documents  "  relating  to  matters  in  question 
in  the  suit." 

A  tenant  who  withholds  possession  of  the  demised  premises  after  the 
determination  of  his  lease  will  not  be  allowed,  except  under  exceptional 
circumstances,  to  interrogate  the  lessor  with  a  view  to  show  that  his  title 
has  expired  ( W alien  v.  Forrestt,  1872,  L  E.  7  Q.  B.  239). 

Ejectment  for  non-payment  of  rent. — By  the  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76,  ss.  210-212),  special  provision  is  made  for 
cases  where  a  half-year's  rent  is  in  arrear,  and  the  lessor  or  landlord  to  whom 
the  same  is  due  is  entitled  by  law  to  re-enter  for  the  non-payment  thereof. 
Among  other  things,  these  sections  dispense  with  the  necessity  for  formal  de- 
mand or  re-entry  before  serving  a  writ  in  ejectment ;  while  on  the  other 
hand  they  recognise  and  regulate  the  rights  of  a  lessee  or  assignee,  or  other 
person  claiming  or  deriving  under  the  lease,  to  a  discontinuance  of  proceed- 
ings in  ejectment,  or  to  relief  in  equity  against  a  judgment,  upon  payment  of 
all  arrears,  costs,  and  damages.  And  by  the  Common  Law  Procedure  Act, 
1860  (23  &  24  Vict.  c.  126,  s.  1),  power  was  given  to  the  Courts  of  Common 
Law  to  exercise  in  a  summary  way  the  jurisdiction  to  grant  relief  against 
forfeiture  for  non-payment  of  rent  up  to  and  within  the  like  time  after 
execution  executed  and  upon  the  same  terms  and  conditions  as  in  the 
Court  of  Chancery,  excepting  that  the  necessity  for  a  new  lease  was 
abolished. 
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These  provisions  are  still  of  considerable  importance  in  practice,  but  in 
view  of  the  full  consideration  which  they  have  received  in  a  previous 
article,  it  appears  to  be  unnecessary  to  discuss  them  further  in  this  place 
(see  Landlord  and  Tenant,  Forfeiture,  sub  fin.). 

Ejectment  in  the  County  Coukt. 

It  is  now  proposed  to  say  something  about  the  jurisdiction  and  practice 
of  the  County  Court  in  ejectment  proceedings.  This  jurisdiction  is  some- 
what peculiar;  and  the  successive  Acts  of  Parliament  which  have  been 
passed  to  regulate  the  practice  of  those  Courts  have  increased  step  by  step 
the  extent  of  that  jurisdiction. 

The  first  County  Courts  Act  not  only  gave  those  tribunals  no  jurisdic- 
tion in  ejectment,  but  expressly  prohibited  them  from  trying  any  case  in 
which  the  title  to  any  hereditament  was  involved  or  came  in  question  (9  & 
10  Vict.  c.  95,  s.  58).  There  are  two  kinds  of  proceedings  in  the  nature  of 
ejectment  which  it  will  be  necessary  to  consider,  and  which  must  be  carefully 
distinguished :  the  action  for  the  recovery  of  land  or  ejectment  proper,  and 
the  action  for  the  recovery  of  possession  (known  under  the  present  practice 
as  recovery  of  tenements),  which  may  be  brought  by  a  landlord  against  his 
tenant  when  the  latter  either  wrongfully  holds  over  or  is  in  default  as 
to  payment  of  rent. 

In  the  first  County  Courts  Act,  that  of  1846  (9  &  10  Vict.  c.  95),  the 
only  action  in  the  nature  of  ejectment  which  was  permitted  was  one  of  the 
latter  kind,  i.e.  for  the  recovery  of  possession  against  a  tenant,  and  it  only 
applied  in  the  case  of  holding  over,  and  not  in  the  case  of  non-payment  of 
rent  (s.  122).  In  this  Act  the  action  of  ejectment  was  in  terms  barred 
(s.  58),  and  it  was  moreover,  as  already  mentioned,  expressly  enacted  that 
the  County  Court  should  have  no  jurisdiction  in  any  case  where  the  title 
to  real  property  was  involved  or  came  in  question  {ibid.). 

By  the  Act  of  1856  (19  &  20  Vict.  c.  108),  sec.  122  of  the  earlier  Act 
was  repealed,  being  re-enacted  with  unsubstantial  alterations  in  sees.  50  and 
51  of  the  later ;  whilst  at  the  same  time  the  action  for  the  recovery  of 
possession  against  a  tenant  was  extended  to  the  case  where  the  latter  had 
made  default  in  payment  of  rent  (s.  52).  The  action  of  ejectment  proper 
was  still  unknown. 

Under  the  Act  of  1867  (30  &  31  Vict.  c.  142)  jurisdiction  in  ejectment 
proper  was  given  to  County  Courts  for  the  first  time.  It  was,  however, 
limited  to  the  cases  where  neither  the  annual  value  of  the  premises  nor  the 
rent  payable  for  them  exceeded  £20  (s.  11).  It  further  provided  (s.  12) 
that  up  to  that  limit  the  raising  of  questions  of  title  to  corporeal  or  incor- 
poreal hereditaments  should  not  oust  that  jurisdiction. 

The  Act  of  1888  now  in  force  (51  &  52  Vict.  c.  43),  after  enacting  gener- 
ally (s.  56)  that  except  as  in  the  Act  provided,  the  County  Court  should 
not  have  cognisance  of  any  action  of  ejectment  in  which  title  to  real 
property  comes  in  question,  provides  specifically  (s.  59)  that  all  actions  of 
ejectment,  where  neither  the  value  of  the  lands,  tenements,  of  hereditaments, 
nor  the  rent  payable  in  respect  thereof  shall  exceed  £50  by  the  year,  may 
be  brought  in  the  Court  of  the  district  in  which  such  lands  are  situated ; 
and  further  (s.  60),  that  there  shall  be  jurisdiction  to  try  any  action  in 
which  the  title  to  any  corporeal  or  incorporeal  hereditaments  shall  come  in 
question,  where  neither  the  value  of  the  lands  or  hereditaments  in  dispute, 
nor  the  rent  payable  in  respect  thereof  shall  exceed  the  sum  of  £50  by  the 
year  (Howorth  v.  Sutcliffe,  [1895]  2  Q.  B.  358 ;  Bassano  v.  Bradley,  [1896] 
1  Q.  B.  645).     It  repeals  and  re-enacts  those  sections  in  the  Act  of  1856 
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already  alluded  to,  under  which  the  landlord  is  entitled  to  recover  possession 
of  property  from  a  tenant  in  cases  of  holding  over  and  non-payment  of  rent 
(ss.  138,  139). 

There  is  a  fundamental  difference  in  effect  between  proceedings  of  the 
kind  last  mentioned  and  proceedings  in  ejectment  proper.  The  object  of 
the  former  is  not  to  decide  rights  of  property  at  all,  but  simply  to  restore 
the  possession  of  demised  premises  from  a  tenant  to  his  landlord.  Accord- 
ingly, a  comparison  between  the  forms  of  judgment  contained  in  the 
appendix  to  the  County  Court  Eules,  1889  (see  Nos.  212,  213,  220  et  seq.), 
shows  that  a  declaration  of  the  plaintiff's  title,  which  is  material  in  eject- 
ment, is  altogether  outside  the  scope  of  the  order  to  which  a  plaintiff  has  a 
right  on  establishing  his  case  for  recovery  of  possession. 

One  of  the  County  Court  Eules  (Order  5,  r.  3)  provides  that  where  an 
action  can  be  brought  to  recover  possession  of  a  tenement  under  sec.  138  or 
sec.  139,  no  action  of  ejectment  may  be  brought  under  sec.  59.  How  far 
such  a  rule  may  be  ultra  vires,  as  amounting  to  the  taking  away  of  a  legal 
right  in  terms  conferred  by  the  statute,  does  not  appear  to  have  been 
hitherto  considered.  The  County  Court  Eules  have  been  said  to  have  a 
statutory  force  (see  In  re  Langlois  and  Biden,  [1891]  1  Q.  B.  349,  per  Lord 
Esher,  M.  E.).  On  the  other  hand,  it  is  to  be  noticed  that  sec.  164  of  the 
County  Courts  Act,  under  which  the  authority  of  the  rules  is  derived, 
.extends  only  to  matters  of  procedure  or  practice,  and  it  seems  doubtful 
whether  this  rule  does  not  go  beyond  such  matters  and  deprive  the 
litigant  of  a  substantive  right.  If  the  County  Court  Eules  have  gone 
beyond  the  regulation  of  practice  and  procedure,  and  profess  to  take  away 
jurisdiction,  they  have  gone  beyond  their  powers  (per  Wills,  J.,  Winfield  v. 
Boothroyd,  1886,  54  L.  T.  574).  The  general  principle  seems  clear  that  if 
the  rules  made  under  an  Act  of  Parliament  have  a  force  and  meaning  in- 
consistent with  that  Act  they  are  ultra  vires  and  may  be  disregarded  (see 
Hardcastle  on  Statutes,  2nd  ed.,  by  Craies,  p.  305,  citing  Hartmont  v.  Foster, 
1881,  8  Q.  B.  D.  82 ;  and  In  re  a  Solicitor,  1890,  25  Q.  B.  D.  17).  The  ques- 
tion, however,  has  not  been  judicially  determined,  and  until  it  is  the  rule 
must  be  deemed  to  be  valid.  It  will  therefore  be  better  before  dealing  with 
the  cases  of  ejectment  proper  to  refer  to  the  procedure  of  the  County 
Court  in  cases  where  the  landlord  is  entitled  to  recover  possession  of 
premises,  which  are  either  wrongfully  held  over  by  the  tenant,  or  as  to  the 
rent  of  which  the  latter  is  in  default. 

(a)  Holding  over. — The  following  conditions  must  be  fulfilled  for  the 
Court  to  have  jurisdiction : — First,  neither  the  value  of  the  premises  nor  the 
rent  payable  in  respect  thereof  must  exceed  £50  by  the  year,  and  no  fine  or 
premium  thereon  must  have  been  paid ;  next,  the  interest  of  the  tenant 
must  have  expired  or  been  determined  either  by  himself  or  the  landlord  by 
notice  to  quit ;  and,  lastly,  the  tenant  or  any  person  holding  or  claiming  by, 
through,  or  under  him  must  have  refused  or  neglected  to  deliver  up 
.possession.  When  these  three  conditions  are  fulfilled,  the  landlord  may  at 
■his  option  enter  a  plaint  either  against  the  tenant  or  against  such  other 
person  claiming  under  him ;  the  Court  of  the  district  in  which  the  premises 
are  situated  being  the  Court  which  has  jurisdiction.  The  defendant,  to 
whom  a  summons  thereupon  issues,  is  required  at  the  time  named  in  the 
■summons  to  show  good  cause  to  the  contrary.  If  he  fail  to  do  so,  the 
plaintiff  will  obtain  possession  of  the  premises  mentioned  in  the  plaint, 
.either  forthwith  or  on  or  before  such  day  as  the  judge  may  think  fit  to 
name,   on   proof — (1)   that   the   defendant   still   neglects   and   refuses   to 
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deliver  up  possession  of  the  premises ;  (2)  of  the  yearly  value  and  rent 
thereof ;  (3)  of  the  holding ;  (4)  of  the  expiration  or  other  determination  of 
the  tenancy,  with  the  time  and  manner  ^hereof ;  (5)  of  the  plaintiffs  title, 
if  such  title  has  accrued  since  the  letting ;  (6)  (where  the  defendant  does  not 
appear)  of  the  service  of  the  summons.  Where  the  plaint  is  against  the 
tenant,  a  claim  may  be  added  for  rent  or  mesne  profits,  or  both,  down  to  the 
day  appointed  for  the  hearing,  or  to  any  preceding  day  named  in  the  plaint, 
provided  always  that  such  claim  does  not  exceed  £50  (see  Campbell  v. 
Loader,  1865,  3  H.  &  C.  52.0). 

For  the  above  section  to  apply,  the  ordinary  relation  of  landlord  and 
tenant  between  the  parties,  or  their  predecessors  in  title,  must  be  clearly 
established,  it  having  been  held  on  more  than  one  occasion  that  its  pro- 
visions cannot  be  made  use  of  where  the  relation  between  the  party 
ejecting  and  the  party  sought  to  be  ejected  presents  features  of  any  com- 
plication {Jones  v.  Given,  1848,  18  L.  J.  Q.  B.  8 ;  Banks  v.  Rebbeck,  1851, 
21  L.  J.  Q.  B.  476).  It  will  be  noticed,  too,  that  the  tenancy  is  one  which 
must  have  expired  or  been  determined  by  notice  to  quit.  These  words  will 
exclude  the  case  where  a  tenant  holds  over  after  surrender,  or  after  he  has 
incurred  forfeiture  upon  which  the  landlord  may  exercise  a  right  of  re-entry 
(Doe  v.  Roe,  1831,  2  Barn.  &  Adol.  922;  Doe  v.  Sharpley,  1846,  15  Mee. 
&  W.  558);  the  rule  in  this  respect  being  the  same  as  in  the  case  of 
specially  indorsed  writs  in  the  High  Court  under  B.  S.  C.  1883  (Order  3, 
r.  6  (F)).  On  the  other  hand,  the  words  of  the  section  are  wide  enough  to 
include  any  valid  notice  to  quit,  whether  valid  at  common  law  or  valid 
only  by  the  agreement  of  the  parties.  This  will  clearly  appear  from  a 
comparison  of  the  present  enactment  with  the  corresponding  provisions  in 
the  earlier  County  Courts  Acts  to  which  reference  has  already  been  made, 
and  which  were  restricted  in  terms  to  the  case  where  notice  to  quit  was  either 
"regular"  or  "legal"  (see  Friend  v.  Shaw,  1887,  20  Q.  B.  D.  374).  This  is 
in  conformity  with  the  decisions  under  the  Agricultural  Holdings  Act  (46 
■&  47  Vict.  c.  61),  which,  after  providing  for  a  year's  notice  to  quit  in  the 
holdings  to  which  the  Act  applies,  confines  the  provision  to  the  case 
where  a  half-year's  notice  is  by  law  necessary  and  sufficient  for  the  deter- 
mination of  such  tenancy;  it  having  been  held  that  a  yearly  tenancy 
made  determinable  by  six  months'  notice  by  express  agreement  was  not 
within  the  scope  of  the  enactment,  as  that  notice  was  necessary,  not  "  by 
law,"  but  by  contract  ( Wilkinson  v.  Calvert,  1878,  3  C.  P.  D.  360 ;  Barlow 
v.  Teal,  1885,  15  Q.  B.  D.  501). 

The  Act  goes  on  to  provide  that  where  the  summons  is  served  on  or 
■comes  to  the  knowledge  of  any  sub-tenant  of  the  holding,  he  being  the 
occupier  of  the  whole  or  part  of  the  premises  sought  to  be  recovered,  he 
must  forthwith  give  notice  of  the  same  to  his  immediate  landlord,  under 
penalty  of  forfeiting  three  years'  rack-rent  of  the  premises  held  by  him,  to 
be  recovered  whatever  the  amount  by  action  in  the  Court  issuing  the 
summons  (s.  140).  At  the  foot  of  the  summons  is  appended  a  notice  to 
the  effect  in  question  (see  Appendix  of  Forms  in  App.  to  C.  C.  B.  1889, 
No.  210).  This  provision  is  based  upon  a  corresponding  enactment  of  the 
Common  Law  Procedure  Act,  1852,  to  which  attention  has  already  been  called 
{15  &  16  Vict.  c.  76,  s.  209,  re-enacting  11  Geo.  n.  c.  19,  s.  12).  On  the  receipt 
of  the  notice  the  defendant's  immediate  landlord,  if  not  originally  a  de- 
fendant, may  be  added  or  substituted  as  defendant,  in  order  that  he  may 
defend  the  possession  of  the  premises  in  question  (s.  140). 

The  summons  is  to  be  served  in  the  same  way  as  ordinary  summonses, 
and  if  the  defendant  cannot  be  found,  and  his  place  of  dwelling  is  either 
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unknown  or  entrance  thereto  cannot  be  gained  for  the  purpose  of  serving 
the  summons,  a  copy  thereof  may  be  posted  on  some  conspicuous  part  of 
the  premises  sought  to  be  recovered,  such  posting  being  deemed  good  service 
on  him  (s.  141). 

It  will  be  noticed  that  the  Act  in  terms  provides  that  in  order  to 
succeed  the  plaintiff  must  give  proof  of  his  title,  if  such  title  has  accrued 
since  the  letting  of  the  premises.  This  means  his  title  to  be  considered 
landlord  as  against  the  defendant,  whether  by  devolution  from  the  lessor 
or  by  attornment  or  otherwise  by  estoppel.  There  is  thus  a  ground  of 
distinction  from  the  procedure  under  the  earlier  County  Courts  Acts,  since,. 
as  already  mentioned,  the  jurisdiction  thereunder  was  ousted  as  soon  as  title 
came  in  question.  With  the  qualifications  that  the  right  set  up  by  the 
defendant  was  one  which  could  exist  in  point  of  law  {Lloyd  v.  Jones,  1848,. 
6  C.  B.  81),  and  that  no  estoppel  prevented  him  from  setting  it  up,  the 
defendant  under  the  earlier  Acts  was  able  to  bring  the  proceedings  to  a 
close  by  setting  up  a  claim  of  title  to  the  property  sought  to  be  recovered 
against  him,  whether  such  title  was  set  up  in  himself  or  in  some  third 
person,  provided  always  it  was  set  up  in  good  faith  {Kerkin  v.  Kerkin, 
1854,  3  El.  &  Bl.  399 ;  Pearson  v.  Glazebrooh,  1867,  L.  B.  3  Ex.  27).  The 
same  result  followed  where  he  alleged  that  the  plaintiff's  title  had  expired 
since  the  demise  {Mountnoy  v.  Collier,  1853,  1  El.  &  Bl.  630). 

To  give  the  County  Court  jurisdiction  no  fine  or  premium  must  have  been 
paid  by  the  tenant  for  his  interest,  and  neither  the  value  of  the  premises- 
sought  to  be  recovered  nor  the  rent  payable  in  respect  thereof  must  have 
exceeded  £50  by  the  year.  The  meaning  of  this  latter  provision  has  been 
explained  by  two  decisions  of  the  year  1868,  to  be  that  while  the  rent 
referred  to  is  that  which  is  payable  between  the  litigant  parties,  the  annual 
value  is  not  that  of  the  litigant's  interest  in  the  property,  but  that  which  it 
would  actually  fetch  in  the  market  {Brown  v.  Cocking,  L.  B.  3  Q.  B.  672 ; 
Elston  v.  Rose,  L.  B.  4  Q.  B.  4) ;  so  that  in  estimating  such  value  it  is  not 
proper  to  deduct  a  ground  rent  from  the  ordinary  rent  {ibid.). 

(b)  Bent  in  arrear. — This  provision,  as  already  mentioned,  was  first 
introduced  in  the  Act  of  1856,  and  as  in  the  former  case  it  only  applies  where 
neither  the  value  of  the  premises  nor  the  rent  payable  in  respect  of  them 
exceeds  £50  by  the  year ;  but  unlike  the  previous  case,  it  is  not  necessary, 
for  the  Court  to  have  jurisdiction,  to  show  that  no  fine  or  premium  has  been 
paid  for  the  interest  in  the  term.  By  sec.  139  of  the  present  Act,  where 
rent  in  such  a  tenancy  is  one  half-year  in  arrear  and  the  landlord  has  a 
right  "  by  law  "  to  re-enter  for  its  non-payment,  he  may  enter  a  plaint  in 
the  Court  of  the  district  where  the  premises  are  situate  for  their  recovery, 
without  any  formal  demand  or  re-entry,  and  thereupon  a  summons  issues 
to  the  tenant,  service  of  which  is  to  stand  in  lieu  of  a  demand  and  re-entry. 
This  provision  is  obviously  modelled  on  sec.  210  of  the  Common  Law 
Brocedure  Act,  1852,  and  consequently  the  expression  "right  by  law  to- 
re-enter "  must  intend  the  right  of  re-entry  reserved  to  the  landlord  for  non- 
payment of  rent  by  the  instrument  of  demise.  The  tenant  has  five  clear- 
days  given  to  him  before  the  return  day  of  the  summons  in  which  to  pay 
into  Court  the  rent  in  arrear  and  the  costs ;  and  upon  such  payment  the 
action  is  to  cease.  If,  however,  such  payment  is  not  made,  and  the  defendant 
does  not  at  the  time  named  in  the  summons  show  good  cause  to  the  con- 
trary, the  plaintiff  must  prove  the  following  things :— (1)  The  yearly  value- 
and  rent  of  the  premises ;  (2)  the  fact  that  one  half-year's  rent  was  in 
arrear  before  the  plaint  was  entered;  (3)  that  no  sufficient  distress  was; 
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then  to  be  found  on  the  premises  to  countervail  such  arrear;  (4)  his  power 
to  re-enter;  (5)  the  fact  that  the  rent  is  still  in  arrear;  (6)  his  title,  if  such 
title  has  accrued  since  the  letting  of  the  premises ;  (7)  the  service  of  the 
summons  if  the  defendant  does  not  appear. 

The  judge  may  thereupon  order  possession  of  the  premises  mentioned  in 
the  plaint  to  be  given  to  the  defendant  by  the  plaintiff  on  or  before  such 
day  as  the  judge  shall  think  fit  to  name,  not  being  less  than  four  weeks 
from  the  day  of  trial,  unless  within  that  period  all  the  rent  in  arrear 
and  the  costs  are  paid  into  Court.  The  construction  of  the  expressions 
"  value  "  and  "  rent "  may  be  presumed  to  be  the  same  as  in  the  preceding 
section,  and  the  provision  requiring  a  sub-tenant  to  give  notice  to  his 
immediate  landlord  of  the  proceedings,  under  a  penalty  of  three  years'  rack- 
rent  of  the  premises  (s.  140),  applies  in  this  case  also.  The  provision  as  to 
the  half-year's  rent,  in  the  absence  of  a  sufficient  distress,  like  the  require- 
ment of  the  reservation  of  a  right  of  re-entry  in  the  lease,  is  taken  from  the 
Common  Law  Procedure  Act,  some  of  the  decisions  as  to  which  in  reference 
to  these  matters  will  be  found  under  "  Forfeiture  "  in  the  article  Landlokd 
and  Tenant.  It  appears  a  somewhat  singular  thing  that  although  in  the' 
last  case,  where  the  landlord's  right  to  possession  is  founded  on  holding 
over,  he  is  in  terms  given  the  right  of  claiming  rent,  in  this  case,  where  his 
claim  is  founded  on  the  non-payment  of  rent,  though  he  becomes  entitled 
to  possession,  the  Court  has  no  jurisdiction  to  give  him  judgment  for  the 
rent  in  arrear. 

Judgment  in  both  cases  of  recovery  of  possession  is  enforced,  where  the 
order  is  not  obeyed,  by  the  issue  by  the  registrar  of  a  warrant  authorising 
and  requiring  the  bailiff  of  the  Court  to  give  possession  of  the  premises  to 
the  plaintiff.  Such  warrant  justifies  the  bailiff  in  entering  upon  the  premises 
and  in  giving  possession  accordingly  (s.  142),  but  continues  in  force  only  for 
three  months  from  the  day  next  after  the  last  day  named  by  the  judge  in 
the  order  for  the  delivery  of  possession  to  the  plaintiff  (s.  143).  In  the  case 
of  recovery  of  possession  for  non-payment  of  rent,  it  is  expressly  provided 
(s.  139,  ad  fin)  that  the  plaintiff  shall  from  the  time  of  the  execution  of 
such  warrant  hold  the  premises  discharged  of  the  tenancy,  and  the  defendant 
and  all  persons  claiming  by,  through,  or  under  him,  so  long  as  the  order  of 
the  Court  remains  unreversed,  are  to  be  barred  from  relief. 

The  Act  goes  on  to  provide  that  where  the  landlord  at  the  time  of  applying 
for  the  warrant  had  no  lawful  right  to  possession,  neither  he  nor  any  agent 
acting  on  his  behalf  is  to  be  deemed  a  trespasser  merely  by  reason  of  some 
irregularity  in  the  mode  of  proceedings  for  obtaining  possession,  the  party 
aggrieved  being  left  to  an  action  for  any  special  injury  he  may  have  sustained 
in  consequence  of  the  same  as  his  only  remedy  (s.  145).  But  though  the 
landlord  is  protected  to  the  above  extent,  it  has  been  held  that  there  is 
nothing  to  prevent  a  tenant  or  sub-tenant  evicted  by  the  procedure 
applicable  in  cases  of  holding  over  from  bringing  an  action  of  trespass  or 
ejectment  in  the  High  Court  against  the  landlord  at  whose  instance  the 
warrant  has  been  issued ;  at  all  events,  in  the  case  where  he  has  not  been 
made  a  defendant  in  the  ejectment  proceedings.  In  such  action  he  may 
test  the  validity  of  the  County  Court  proceedings  and  the  lessor's  right  to 
evict  him,  the  order  itself  creating  no  estoppel  as  to  the  right  of  possession 
■even  against  a  party  {Hodson  v.  Walker,  1872,  L.  E.  7  Ex.  55). 

It  is  specifically  provided  by  the  County  Court  Eules  (0.  50  A,  r.  10),  that 
the  costs  in  actions  under  sees.  138  and  139  of  the  Act  shall  be  taxed  in  the 
case  of  a  plaintiff  on  the  scale  applicable  to  the  rent  or  value  of  the 
premises  upon  which  the  Court  fees  are  assessed,  plus  the  amount  of  any 
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rent  and  mesne  profits  recovered ;  and  in  the  case  of  a  defendant,  on  that 
applicable  to  the  said  rent  or  value,  plus  the  amount  of  the  rent  and  mesne 
profits  claimed. 

As  regards  the  right  of  appeal,  the  section  of  the  Act  which  confers  it 
generally  (s.  120),  in  the  case  of  points  of  law  and  of  the  improper  reception 
or  exclusion  of  evidence,  provides  that  there  shall  be  no  appeal  in  any  action 
for  the  recovery  of  tenements  where  the  yearly  rent  or  value  of  the  premises 
does  not  exceed  £20,  unless  by  leave  of  the  judge ;  so  that  the  defeated  party 
may  appeal  as  of  right  only  in  the  case  where  both  rent  and  value  exceed 
£20. 

Having  thus  dealt  shortly  with  the  two  classes  of  action  where  the  mere 
possession  of  tenements  may  be  recovered,  it  is  now  proposed  to  say  some- 
thing about  the  jurisdiction  and  the  practice  of  the  County  Court  in  the 
action  of  ejectment  proper.  As  already  seen,  the  present  County  Courts  Act, 
after  enacting  that  except  as  provided  in  the  Act  the  County  Court  is  not 
to  have  cognisance  of  any  action  of  ejectment,  or  of  any  action  in  which 
title  to  real  property  comes  in  question  (s.  55),  goes  on  to  clothe  the  Court 
with  jurisdiction  in  all  actions  of  ejectment  when  neither  the  annual  value 
nor  the  rent  of  the  premises  exceeds  £50  by  the  year.  The  meaning  to  be 
attached  to  the  words  "  rent "  and  "  value  "  in  this  connection  has  already 
been  considered.  If  the  premises  consist  of  different  portions,  and  the  title 
to  only  one  of  such  portions  be  in  dispute,  the  Court  will  have  jurisdiction  to 
try  the  action  if  the  value  of  such  portion  falls  below  the  specified  limit ; 
though  it  is  otherwise  if  the  action  was  really  brought  to  try  the  right  to 
the  whole  {Rutherford  v.  Wilkie,  1879,  41  L.  T.  435 ;  Stolworthy  v.  Powell, 
1886,  54  L.  T.  759).  And  the  parties  can  always  expressly  agree  to  confer 
jurisdiction  on  the  County  Court  to  try  an  action  of  ejectment  by  signing  a 
memorandum  to  that  effect  (s.  64).  Where,  however,  this  is  not  done,  the 
defendant  may,  within  a  month  from  the  day  of  the  service  of  the  summons, 
apply  to  a  judge  of  the  High  Court  at  chambers  for  a  summons  to  the 
plaintiff  to  show  cause  why  the  action  should  not  be  tried  in  the  High  Court, 
on  the  ground  that  the  title  to  premises  of  greater  annual  value  than  £50 
would  be  affected  by  the  decision  of  the  action ;  and  on  the  hearing  of  such 
summons  the  judge,  if  satisfied  that  the  title  to  other  lands  would  be  so 
affected,  may  order  such  action  to  be  tried  in  the  High  Court,  and  thereupon 
all  proceedings  in  the  County  Court  are  to  be  discontinued  (s.  59).  Where, 
too,  an  action  of  ejectment  commenced  in  the  County  Court  is  clearly  one 
beyond  the  jurisdiction  of  that  Court,  the  defendant  may  apply  for  a  writ  of 
prohibition  to  a  judge  of  the  High  Court  (s.  127) ;  but  the  decision  of  such 
judge,  if  adverse  to  the  defendant  upon  the  question  of  the  value  or  rent  of 
the  premises,  will  bind  him  in  the  subsequent  proceedings  in  the  County 
Court  (Symons  v.  Sees,  1876,  1  Ex.  D.  416).  And  where  the  defendant, 
instead  of  taking  this  step,  goes  to  trial  in  the  County  Court,  and  that  Court 
decides,  after  hearing  evidence,  that  it  has  jurisdiction,  a  prohibition  will  not 
afterwards  be  granted,  unless  either  the  judge  acted  erroneously  in  point  of 
law,  or  the  defendant  can  put  forward  strong  grounds  for  the  interference  of 
the  High  Court  (Brown  v.  Coclcing,  and  Elston  v.  Rose,  sup.  p.  141).  And  if 
the  subject-matter  of  the  action  is  beyond  the  jurisdiction  of  the  Court, 
the  judge  must  order  it  to  be  struck  out,  unless  the  parties  consent  to  the 
jurisdiction,  having  moreover  the  power  if  he  does  to  award  costs  in  the  same 
manner,  and  to  the  same  extent,  as  if  he  had  jurisdiction  and  the  plaintiff 
had  failed  in  his  demand  (s.  114).  The  plaintiff,  however,  in  such  a  case, 
may  apply  to  the  High  Court,  upon  an  affidavit  of  the  facts,  for  an  order  in 
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lieu  of  mandamus,  calling  upon  the  judge  and  the  defendant  to  show  cause 
why  the  action  should  not  be  heard  (s.  131).  . 

Where  an  action  of  ejectment  is  brought  in  the  County  Court  by  a  land- 
lord against  his  tenant  on  the  ground  of  forfeiture  for  breach  of  covenant,  it 
would  seem  that  the  14th  section  of  the  Conveyancing  Act,  1881  (44  &  45  Vict. 
c.  41),  would  require  him  to  give  the  notice  specified  in  subsec.  1,  equally 
as  when  the  action  is  brought  in  the  High  Court.  The  jurisdiction,  how- 
ever, to  grant  relief  under  subsec.  2  is  primd  facie  only  vested  in  the  High 
Court  (44  &  45  Vict.  c.  41,  s.  69).  The  application  by  the  tenant  for  relief 
may  be  made,  in  the  terms  of  the  subsection,  either  in  an  action  brought  by 
himself,  in  which  case  it  must  be  brought  in  the  Chancery  Division  of  the 
High  Court,  or  "  in  the  lessor's  action  if  any,"  and,  if  such  lessor's  action  be 
brought  in  the  County  Court,  it  is  thought  that  the  provisions  of  the 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66,  s.  89),  would  apply  to  enable  the 
tenant's  application  for  relief  to  be  entertained  by  that  Court. 

It  remains  now  to  say  a  few  words  about  certain  points  of  practice 
which  are  peculiar  to  the  action  of  recovery  of  land  in  the  County  Court. 
It  is  provided  by  the  Eules  (Order  6,  r.  4)  of  the  C.  C.  E.  1889,  that 
in  all  actions  for  the  recovery  of  land  the  particulars  shall  contain  a  full 
description  of  the  property  sought  to  be  recovered  and  of  the  annual  value 
and  of  the  rent,  if  there  be  any,  fixed  or  paid  in  respect  thereof.  As  in  the 
High  Court,  no  cause  of  action  may,  unless  by  leave  of  the  judge  or 
registrar,  be  joined  with  an  action  for  the  recovery  of  land,  except  claims 
in  respect  of  mesne  profits,  or  arrears  of  rent,  or  double  value  in  respect  of 
the  premises  claimed,  or  any  part  thereof,  or  damages  for  breach  of  any 
contract  under  which  the  same,  or  any  part  thereof,  are  held,  or  for  any 
■  wrong  or  injury  to  the  premises  claimed  (C.  C.  E.  1889,  Order  4,  r.  4). 
Some  of  the  principal  decisions  with  regard  to  the  construction  and  applica- 
tion of  this  rule  have  already  been  given  in  the  discussion  of  the  practice  in 
ejectment  in  the  High  Court.  By  Order  7,  r.  7,  the  summons  in  an  action  for 
the  recovery  of  land  must  be  served  thirty-five  clear  days  before  the  return 
day  thereof,  and  in  order  to  ensure  its  service  should  be  delivered  to  the 
bailiff  forty  clear  days  at  least  before  that  day.  If  service  cannot  otherwise 
be  effected,  it  may  be  made,  in  case  of  vacant  possession,  by  posting  a  copy 
of  the  summons  upon  the  door  of  the  dwelling-house  or  on  a  conspicuous 
part  of  the  property  (Order  7,  r.  21). 

Attention  has  already  been  called  to  the  provision  of  the  County  Courts 
Act,  which  requires  any  sub-tenant,  upon  being  served  with  a  summons  for 
recovery  of  possession  under  sees.  138  and  139,  to  give  notice  thereof  to  his 
immediate  landlord,  under  penalty  of  forfeiting  three  years'  rack-rent  of  the 
premises  (s.  140).  There  is  no  such  provision  contained  in  the  statute  with 
regard  to  the  action  for  recovery  of  land.  By  the  Common  Law  Procedure 
Act,  however  (s.  209),  the  duty  in  question  is  thrown  upon  "every  tenant 
to  whom  any  writ  shall  be  delivered,  or  to  whose  knowledge  it  shall  come." 
It  seems  possible  that  this  expression  is  wide  enough  to  cover  an  action  for 
the  recovery  of  land  brought  in  the  County  Court,  and  the  form  (No.  215 
in  the  Appendix  to  the  County  Court  Eules,  1889)  of  summons  in  an  action 
for  recovery  of  land  contains  at  its  foot  a  notice  to  the  defendant,  warning 
him  of  the  effect  of  non-compliance  with  the  requirement  in  question. 
How  far  this  imposes  an  obligation  upon  him  may  perhaps  be  regarded  as 
anything  but  clear. 

The  rules  further  provide  (Order  9,  r.  6)  that  any  defendant  in  an  action 
to  recover  lands  may  confess  the  action  as  to  the  whole,  or  any  part  of  them, 
by  signing  an  admission  of  the  title  and  of  the  right  to  possession  of  the  . 
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plaintiff.  This  must  be  done  at  any  time  before  the  return  day  of  the 
summons,  and  in  the  presence  of  the  registrar,  or  his  clerk,  or  of  a  solicitor,  by 
whom  it  must  be  attested.  Upon  the  receipt  of  such  admission,  the  registrar 
forthwith  gives  notice  by  post  to  the  plaintiff,  and  the  Court  may,  on  the 
return  day,  on  proof  of  the  defendant's  signature  to  such  admission,  where 
not  attested  by  the  registrar  or  his  clerk,  and  without  any  further  proof  of 
the  plaintiff's  title  (so  long  as  no  other  defendant  other  than  the  person 
signing  is  in  the  field),  give  judgment  for  the  plaintiff  for  the  recovery  of 
possession  and  for  costs.  The  effect  of  the  admission,  if  notice  thereof  be 
received  before  the  return  day,  is,  in  the  absence  of  an  order  to  the  contrary, 
that  the  plaintiff  is  not  to  be  entitled  to  any  costs  incurred  after  the  receipt 
of  the  notice,  except  the  costs  of  attending  the  Court  on  the  return  day 
(ibid.).  The  admission  is  not,  of  course,  in  any  way  binding  upon  any 
defendant  not  signing  it,  and  as  against  him,  the  trial  proceeds  as  if  no 
admission  had  been  signed  (ibid.). 

Any  defendant  may  limit  his  defence  to  a  part  only  of  the  property 
mentioned  in  the  particulars,  by  filing  with  the  registrar,  twelve  clear  days 
before  the  return  day,  a  notice  in  writing  (see  Form  No.  218  in  the  Appendix), 
signed  by  himself,  or  his  solicitor,  describing  the  part  to  which  his  defence  is 
limited  with  reasonable  certainty  (Order  10,  r.  5).  The  registrar  thereupon 
sends  the  notice  by  post  to  the  plaintiff  ten  clear  days  before  the  return  day 
(ibid.). 

Provision  is  also  made,  as  in  the  High  Court,  for  a  person  not  named  in 
the  summons,  to  appear  and  defend  by  leave  at  the  hearing  (Order  10,  r.  4). 
He  must,  twelve  clear  days  before  the  return  day,  file  an  affidavit,  with  as 
many  copies  thereof  as  there  are  plaintiffs  and  defendants,  showing  that  he 
is  in  possession,  either  by  himself  or  his  tenant,  of  the  property  or  some  part 
thereof  (described  in  the  affidavit  with  reasonable  certainty)  mentioned  in 
the  particulars.  The  registrar,  after  entering  his  name,  address,  and  descrip- 
tion in  the  plaint-book  as  a  defendant,  gives  notice,  ten  clear  days  before 
the  return  day,  to  the  plaintiff  and  the  original  defendants,  of  the  filing  of 
the  affidavit,  a  copy  of  which  he  annexes  to  each  notice,  and  in  all  subse- 
quent proceedings  the  person  filing  the  affidavit  is  named  as  a  defendant 
(ibid.). 

It  is  provided  by  the  rules  that  where,  in  an  action  to  recover  land  or 
damages  in  respect  of  any  right  relating  thereto,  the  plaintiff's  title  appears 
to  have  existed  as  alleged  in  the  summons  at  the  time  the  plaint  was  entered, 
and  to  have  expired  before  the  return  day,  he  shall,  in  the  absence  of  an 
order  to  the  contrary,  be  entitled  to  judgment  according  to  the  fact  that  he 
was  so  entitled,  and  to  the  costs  of  the  action  (Order  23,  r.  10). 

The  effect  of  the  County  Courts  Act  (s.  120)  is  that  in  actions  for  the 
recovery  of  land,  as  distinguished  from  those  for  the  recovery  of  possession, 
an  appeal  lies  on  any  point  of  law,  or  the  admission  or  exclusion  of  evidence, 
without  leave,  and  irrespective  of  the  annual  value  of  the  land  sought  to  be 
recovered  (C.  C.  K.  1889  (0.  50a,  r.  9)). 

In  actions  for  the  recovery  of  land  costs  are  to  be  taxed  under  Column 
£.,  the  judge,  however,  having  power  to  order  them  to  be  taxed  under 
Columns  A.  B.  or  C.  in  the  Appendix  to  the  Eules  (ibid.). 

A  judgment  for  the  recovery  of  land  is  enforced  by  warrant  of  possession 
(Order  25,  r.  45).  Where  no  date  is  named  in  the  judgment  it  may  issue  after 
the  expiration  of  fourteen  clear  days  from  the  date  of  judgment  (r.  46). 
Costs,  if  awarded  to  the  plaintiff,  may  be  the  subject  of  a  separate  warrant, 
or  may  be  included  in  the  warrant  of  possession  at  the  election  of  the 
plaintiff  (r.  47).  If  judgment  be  given  for  the  defendant  with  costs,  execu- 
VOL.  xi.  10 
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tion  may  issue  for  the  latter  on  the  clay  named  in  the  judgment ;  or  if  no 
such  day  be  named,  at  the  expiration  of  fourteen  clear  days  from  the  date 
of  judgment  (r.  48).  The  rules  further  provide  that  a  warrant  of  possession 
is  not  to  be  issued  without  evidence  by  affidavit  of  service  of  the  order  and 
disobedience  thereto  (r.  49). 

Ejectment  before  Justices. 

Something  remains  to  be  said  about  the  jurisdiction  in  ejectment  vested 
by  statute  in  justices.  This  is  analogous  to  the  jurisdiction  now  possessed 
by  County  Courts  to  give  possession  of  tenements  by  a  procedure  which,  as 
already  explained,  is  wholly  distinct  from  that  resorted  to  in  the  recovery 
of  land  or  ejectment  proper.  The  jurisdiction  in  question  closely  resembles 
that  which  was  conferred  on  County  Courts  by  sec.  138  of  the  County 
Courts  Act  already  dealt  with.  The  statute  in  question  is  the  Small 
Tenements  Eecovery  Act,  1838  (1  &  2  Vict.  c.  74).  The  following  preliminary 
conditions  must  be  fulfilled  for  the  statute  to  apply : — (1)  There  must  be  a 
tenancy  of  a  house,  land,  or  other  corporeal  hereditaments ;  (2)  such  tenancy 
must  be  one  at  will,  or  for  a  term  not  exceeding  seven  years ;  (3)  the  rent 
payable  must  be  one  not  exceeding  £20  per  annum,  without  fine ;  (4)  the 
term  must  have  ended,  or  been  duly  determined  by  a  legal  notice  to  quit 
"  or  otherwise."  When  these  conditions  are  fulfilled,  and  possession  is 
wrongfully  withheld,  the  landlord  or  his  agent  may  serve  a  written  and 
signed  notice  of  his  intention  to  proceed  to  recover  possession  on  the  tenant, 
or,  where  he  does  not  actually  occupy  the  whole  of  the  premises,  on  the 
person  by  whom  the  same  or  any  part  thereof  are  then  actually  occupied. 
A  form  of  notice  will  be  found  contained  in  the  schedule  of  the  Act  (Form 
No.  1),  and  such  form  must  be  carefully  followed.  It  conveys  to  the  tenant 
information  that  unless  possession  be  given  up,  application  will  be  made  to 
the  justices  on  a  date  specified  in  the  notice  seven  clear  days  after  service. 
The  word  "  agent "  is  defined  in  the  Act  (s.  7)  to  be  any  person  usually 
employed  by  the  landlord  in  the  letting  of  the  premises,  or  in  the  collection 
of  the  rents  thereof,  or  specially  authorised  to  act  in  the  particular  matter 
by  writing  under  the  hand  of  the  landlord.  If  the  notice  be  given  by  him, 
he  should  describe  himself  therein  as  "  agent  to  A.  B.,  the  owner  "  (Delaney 
v.  Fox,  1856,  1  C.  B.  N.  S.  166).  The  statute  will  not  apply,  as  has  already 
been  mentioned,  unless  the  relation  of  landlord  and  tenant  be  established 
between  the  parties  (Webb  v.  Fordred,  1868,  32  J.  P.  804).  Where, for  in- 
stance, it  appeared  that  the  party  against  whom  the  proceedings  were  taken 
obtained  possession  by  a  mere  trespass,  and  never  was  in  the  position  of 
tenant  at  all,  it  was  held  that  the  statute  could  not  be  resorted  to  (Brown 
v.  Newmareh,  1875,  40  J.  P.  212).  It  does  not  seem  clear  how  far  a 
question  of  title  raised  by  the  defendant  in  the  proceedings  ousts  the  juris- 
diction conferred  by  the  Act.  The  general  principle  applicable  to  the  point 
under  discussion  is  that  this  jurisdiction  is  ousted  where  the  defendant  bond- 
fide  asserts  title  in  himself,  as  distinguished  from  the  case  where  he  merely  * 
sets  up  the  title  of  a  third  person  (see  Stone's  Justices'  Manual,  p.  805,  28th  , 
ed.,  and  cases  there  cited).  The  claim  of  title,  however,  must  appear  to  be 
one  based  upon  some  reasonable  ground,  and  one  which  the  tenant  is  not 
prevented  from  asserting  by  some  estoppel  (see  In  re  Emery  v.  Barnett,  1858,, 
4  C.  B.  N.  S.  453).  Where,  for  instance,  the  defendant  was  shown  to  be 
tenant  of  certain  premises,  it  was  held  that,  as  against  the  party  who  had 
given  him  possession  and  received  rent  from  him,  he  could  not  assert  the 
title  of  any  third  person  at  the  time  the  tenancy  commenced  (Bees  v.  Davies\ 
1858,  4  C.  B.  N.  S.  56). 
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It  has  also  been  seen  that  for  the  statute  to  apply  the  rent  payable 
for  the  premises  must  not  exceed  £20  per  annum ;  but  the  statute  will 
not  be  displaced  by  merely  showing  that  annual  payments  in  excess  of  that 
amount  are  made,  unless  made  strictly  in  respect  of  rent,  and  therefore 
payments  which  could  be  enforced  by  distress  {In  re  Justices  of  Richmond, 
1893,  10  T.  L.  E.  68).  Moreover,  the  tenancy  must  have  been  determined 
by  "legal  notice  to  quit."  This  expression  has  been  the  subject  of  judicial 
decision,  and  has  been  interpreted  to  mean  notice  required  by  common  law, 
irrespective  of  any  stipulation  between  the  parties  {Friend  v.  Shaw,  1887, 
20  Q.  B.  D.  374).  A  three  months'  notice  to  quit,  for  instance,  given  to 
determine  a  tenancy  in  conformity  with  a  special  stipulation,  would  not  be 
such  a  notice.  The  precise  meaning  of  the  word  "  otherwise  "  does  not  seem  to 
be  clear.  It  is  thought,  however,  that  following  the  analogy  of  the  procedure 
in  the  County  Court,  it  does  not  have  the  effect  of  extending  the  scope 
of  the  rule  to  the  case  of  forfeiture  or  surrender.  The  statute  specially 
provides  that  nothing  contained  in  it  is  to  affect  any  rights  to  which  any 
person  may  be  entitled  as  outgoing  tenant  by  custom  of  the  country  or 
otherwise. 

The  Act  goes  on  to  provide  (s.  2)  that  the  notice  may  be  served  either 
personally  on  the  defendant  or  by  leaving  it  with  some  person  being  in,  and 
apparently  residing  at,  the  place  of  abode  of  the  persons  holdingiover.  The 
notice  must  be  read  over  by  the  person  serving  it  to  the  person  upon  whom 
it  is  served,  and  its  purport  and  intent  must  be  explained  to  him.  Pro- 
vision is  also  made  for  service  of  the  notice  where  the  person  holding  over 
is  not  to  be  found,  and  his  place  of  abode  is  either  unknown  or  entrance 
thereto  cannot  be  gained,  by  posting  it  up  on  some  conspicuous  part  of  the 
property  held  over. 

The  tenant  or  other  person  proceeded  against  has  a  week  within  which 
to  comply  with  the  notice,  by  giving  up  possession.  If  he  fails  to  do  so  within 
seven  clear  days  of  the  service,  the  next  step  is  for  the  landlord  or  his 
agent  to  lay  before  two  justices  a  complaint  (see  the  form  of  complaint  in 
the  schedule).  To  this  he  must  annex  a  duplicate  of  the  notice.  The 
defendant  must  then  appear  and  show  cause  why  possession  of  the  premises 
should  not  be  given  under  the  Act.  If  he  fails  to  do  so,  and  still  neglects 
or  refuses  to  give  up  possession,  the  landlord  or  his  agent  must  at  the 
hearing  on  the  day  specified  in  the  notice  give  proof  of  the  holding,  and  of 
the  end  or  other  determination  of  the  tenancy,  with  the  time  and  manner 
thereof,  and  (in  the  case  where  the  landlord's  title  has  accrued  since  the 
letting)  of  the  right  by  which  he  claims  possession ;  and  he  must  further 
prove  the  service  of  the  notice,  and  the  neglect  or  refusal  of  the  defendant 
to  deliver  possession  (1  &  2  Vict.  c.  74,  s.  1).  A  warrant  will  thereupon  be 
issued  to  the  constables  and  peace  officers  of  the  district  where  the  premises 
are  situated,  ordering  them  within  a  period  to  be  named,  to  enter,  by  force 
if  necessary,  upon  the  premises,  and  give  possession  of  them  to  the  com- 
plainant. Such  entry  must  take  place  not  less  than  twenty-one,  nor  more 
than  thirty,  clear  days  from  the  date  of  the  warrant,  and  must  be  made 
within  the  hours  of  nine  in  the  morning  and  four  in  the  afternoon.  But 
although  a  warrant  may  have  been  issued,  it  has  not  the  effect  of  delaying 
the  right  which  a  landlord  has  of  taking  peaceable  possession  of  the  demised 
premises  at  the  end  of  the  term  until  the  period  specified  in  the  warrant 
has  run  {Jones  v.  Foley,  [1891]  1  Q.  B.  730).  No  officer  is  justified  in 
executing  the  warrant  except  the  constables  of  the  district  where  the 
premises  are  situated  {Jones  v.  Chapman,  1845,  14  Mee.  &  W.  124). 

The  statute  contains  further  provisions  to  protect  the  tenant  in  cases 
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where  it  has  been  wrongly  resorted  to.  It  provides  (sec.  3)  that  in  case 
the  person  who  sets  the  proceedings  in  motion  had  not  at  the  time  of 
granting  the  warrant  lawful  right  to  the  possession  of  the  premises,  the 
obtaining  of  the  warrant  will  be  deemed  a  trespass  by  him  against  the 
tenant  or  occupier,  the  circumstance  that  no  entry  under  it  was  made  being 
immaterial  (see  Darlington  v.  Pritchard,  1842,  4  Man.  &  G.  783).  The 
procedure  open  to  the  tenant  who  wishes  to  contest  the  validity  of  the 
proceedings  is  similar  to  that  in  replevin  (see  Eeplevin).  He  can  obtain 
delay  in  the  execution  of  the  warrant  by  entering  into  a  bond  with  two 
sureties  (approved  by  the  justices)  conditioned  upon  maintaining  an  action  of 
trespass  with  effect  and  without  delay,  and  paying  the  costs  in  the  event  of 
discontinuance,  nonsuit,  or  an  adverse  verdict  (sec.  3).  If  at  the  trial  of  such 
action  the  verdict  pass  for  the  plaintiff,  such  verdict  and  judgment  there- 
upon supersede  the  warrant  which  has  been  granted,  and  he  will  become 
entitled  to  a  "  full  and  reasonable  indemnity  "  for  the  costs  he  has  incurred 
(ibid,  as  amended  by  5  &  6  Vict.  c.  97,  s.  2).  Where  the  landlord,  however, 
has  a  lawful  right  to  possession,  he  is  not  to  be  deemed  a  trespasser  by 
reason  merely  of  some  irregularity  or  informality  which  may  have  been 
committed  in  the  proceedings,  the  aggrieved  party  being  left  to  the  remedy 
of  an  action  for  any  special  damage  which  he  may  have  sustained  in  con- 
sequence, with  the  further  proviso  that  if  such  damage  be  assessed  at 
no  more  than  5s.,  no  more  costs  than  damages  shall  be  recovered  in  the 
absence  of  an  order  of  the  Court  to  the  contrary  (sec.  6).  And  the 
justices  by  whom  the  warrant  has  been  issued,  as  well  as  the  constable 
by  whom  it  may  have  been  executed,  are  protected  by  the  Act  from  legal 
proceedings,  by  reason  that  the  person  on  whose  application  such  warrant 
was  granted  had  not  lawful  right  to  the  possession  of  the  premises  (sec.  5  ; 
see  Edmunds  v.  Pinniger,  1845,  7  Q.  B.  558). 

[Authorities. — Pollock  and  Maitland,  History  of  English  Law;  Digby, 
History  of  the  Law  of  Beal  Property ;  Glanvill,  Treatise  on  the  Laws  and 
Customs  of  England;  Bracton,  Treatise  on  the  Laws  and  Customs  of  the 
Kingdom  of  England ;  Cole  on  Ejectment ;  The  Annual  Practice ;  The  Annual 
County  Court  Practice ;  Stone's  Justices'  Manual.] 
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1.  A  settlement,  conveyance,  agreement,  or  other  instrument  in  writing, 
made  inter  vivos,  which  has  by  mistake  been  so  drawn  as  not  to  carry  out 
the  "mutual  and  concurrent  intention"  (Fowler  v.  Fowler,  1859,  4  De  G.  & 
J.  at  p.  265)  of  the  parties,  may  be  rectified  by  order  of  the  Court.  The 
jurisdiction  is  exercised  with  the  greatest  care  and  caution  (I.  c;  Murray  v. 
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Parker,  1854, 19  Beav.  305),  and  only  on  evidence  of  the  clearest  and  most 
satisfactory  description  (l.c.c.  and  below,  7.). 

2.  A  common  mistake  of  the  operative  parties  to  the  instrument  must 
be  shown  (Mortimer  v.  Shortall,  1842,  2  Dr.  &  War.  363 ;  Murray  v.  Parker, 
supra ;  Sutherland  v.  Heathcote,  [1892]  1  Ch.  475).  That  is  to  say,  if  the 
instrument  is  intended  to  carry  into  effect  a  contract,  it  must  be  shown 
that  there  was  an  unambiguous  and  concluded  agreement  of  the  parties  to 
the  contract  (Mackenzie  v.  Coulson,  1869,  L.  B.  8  Eq.  368  ;  Fowler  v.  Fowler, 
supra;  see  Mills  v.  Fox,  1887,  37  Ch.  D.  153),  which  differs  from  the 
contract  expressed  in  the  instrument.  It  may  so  differ  even  though 
the  same  words  are  used  in  both  (below,  5.). 

The  question  is,  has  the  legal  meaning  of  the  contract  been  properly 
expressed  or  not.  If  the  instrument  is  unilateral  as  a  voluntary  settle- 
ment, it  must  be  shown  that  it  did  not  carry  out  the  settlor's  intention 
(below,  6.). 

The  rule  requiring  a  common  mistake  to  be  shown  was  departed 
from  in  a  case  where  a  marriage  settlement  conferring  a  benefit  on  the 
husband  contrary  to  the  intention  of  the  wife,  who  brought  the  property 
into  settlement,  was  drawn  in  its  actual  form  by  the  direction  of  the  husband, 
and  the  instrument  was  rectified  by  striking  out  the  benefit  so  conferred 
(Clark  v.  Girdwood,  1877,  7  Ch.  D.  9  ;  Lovesey  v.  Smith,  1880,  15  Ch.  D. 
655).  This  exception  was  put  in  the  case  first  cited  on  the  ground  that 
the  husband  acted  as  the  wife's  agent ;  it  may,  perhaps,  be  more  reasonably 
put  upon  the  ground  of  estoppel  (Pollock  on  Contracts,  6th  ed.,  499). 

And  in  some  cases  where  a  right  to  annul  an  agreement  or  to  cancel  a 
conveyance  has  been  established  by  a  plaintiff  (e.g.  on  the  ground  of 
fundamental  error,  see  Mistake,  vol.  viii.  pp.  437,  438),  the  defendant  has 
been  offered  the  option  of  having  the  agreement  or  conveyance  annulled  or 
cancelled,  or  of  having  it  rectified  so  as  to  accord  with  the  plaintiff's  intention 
(Paget  v.  Marshall,  1884,  28  Ch.  D.  255 ;  Bloomer  v.  Spital,  1872,  L.  E. 
13  Eq.  427  ;  Harris  v.  Pepperell,  1867,  L.  E.  5  Eq.  1). 

3.  Rectification  cannot  be  ordered  to  the  prejudice  of  a  purchaser  or 
incumbrancer  (Warwick  v.  Warwick,  1745,  3  Atk.  at  p.  293;  Blackie  v. 
Clark,  1852,  15  Beav.  595),  unless  he  had  notice  of  the  right  to  claim 
it  (Davies  v.  Davies,  1841,  4  Beav.  54)  before  he  acted  on  the  faith  of  the 
instrument.  Accordingly,  where  rectification  is  ordered,  dealings  prior  to 
the  order  should  be  protected  by  it  (Malmesbury  v.  Malmesbury,  1862, 
31  Beav.  407). 

4.  Numerous  examples  of  orders  for  rectification  are  collected  in  Seton 
on  Decrees  (5th  ed.,  pp.  1441  and  1912).  The  most  common  cases  are 
marriage  settlements  (below,  5. ;  and  see  the  notes  to  Legg  v.  Goldwire  in 
2  White  and  Tudor's  L.  C,  7th  ed.,  p.  770)  and  agreements  for  sales  of  land 
and  conveyances  (Seton,  pp.  1912  et  seq.).  An  enrolled  disentailing  deed 
may  be  rectified  (Rail-Dare  v.  Hall-Dare,  1885,  31  Ch.  D.  251).  But  not 
an  agreement  upon  which  judgment  has  been  recovered  and  the  money 
paid,  even  under  circumstances  which  do  not  constitute  res  judicata 
(Caird  v.  Moss,  1886,  33  Ch.  D.  22 ;  cp.  Soper  v.  Arnold,  1889,  14  App.  Cas. 
429). 

5.  Where  articles  are  entered  into  before  marriage,  and  a  settlement 
is  made  after  marriage  different  from  the  articles,  the  Court  will  set  up  the 
articles  against  the  settlement ;  but  where  both  are  entered  into  previously 
to  the  marriage,  at  a  time  when  all  parties  are  at  liberty,  the  settlement 
differing  from  the  articles  will  be  taken  as  a  new  agreement,  and  shall 
control  the  articles  (per  Talbot,  L.C.,  in  Legg  v.  Goldwire,  cited  above,  4.) 
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unless,  in  the  latter  case,  the  settlement  purports  to  have  been,  or  is  proved 
to  have  been,  made  in  pursuance  and  intended  performance  of  the  articles 
{Bold  v.  Hutchinson,  1855,  5  De  G.,  M.  &  G.  558  ;  In  re  Babcoch,  1880, 
17  Ch.  D.  361). 

Where  the  wife  is  able  to  contract,  as,  since  the  Married  Women's 
Property  Act,  1883,  she  is  (if  not  restrained  from  anticipation),  so  that  she 
might  agree  to  alter  the  antenuptial  agreement,  and  the  alteration  only- 
affects  her  interest  or  the  husband's,  there  seems  to  be  no  longer  any  reason 
for  the  distinction  here  taken.  After  the  marriage  the  husband  and  wife 
could  not,  by  any  agreement  between  themselves,  affect  the  rights  conferred 
upon  the  children  of  the  marriage,  or  upon  volunteers  by  the  antenuptial 
agreement  {Paul  v.  Paul,  1882,  20  Ch.  D.  742). 

Marriage  articles,  being  executory  only,  are  not  construed  with  the  same 
technical  strictness  as  a  formal  settlement;  there  may  accordingly  be  a 
variation  from  them,  even  though  the  same  words  are  used,  such  as  to  call 
for  rectification  in  order  that  the  intention  of  the  parties  as  gathered  from 
the  articles  may  be  properly  expressed  {Cogan  v.  Dufteld,  1876,  2  Ch.  D. 
44,  at  p.  48  ;  Trevor  v.  Trevor,  5  Bro.  P.  C.  122 ;  2  White  and  Tudor,  L.  G 
776). 

6.  If  a  voluntary  settlement  is  expressed  so  as  not  to  carry  out  the 
intention  of  the  settlor,  the  ordinary  remedy  is  cancellation,  not  rectification 
{Turner  v.  Collins,  1871,  L.  E.  7  Ch.  329,  at  p.  342,  in  this  case  part  of  the 
settlement  was  set  aside),  but  jurisdiction  exists  also,  and  is  sometimes 
exercised  to  rectify  such  a  settlement  {James  v.  Gouchman,  1885,  29 
Ch.  D.  212;  Bonhote  v.  Henderson,  [1895]  1  Ch.  742;  aff.  [1895]  2  Ch.  202). 
This  will  not  be  done  without  the  consent  of  the  settlor,  if  he  is  alive 
{Broun  v.  Kennedy,  1863,  33  Beav.  133,  at  p.  147),  or  without  clear  evidence 
that  the  alteration  sought  for  accords  with  his  intentions,  if  he  is  dead 
{Lister  v.  Hodgson,  1867,  L.  E.  4  Eq.  30,  at  p.  34). 

The  Court  is  reluctant  to  decree  rectification  on  the  unsupported 
evidence  of  the  settlor  alone  {Bonhote  v.  Henderson,  [1895]  1  Ch, 
742). 

7.  Evidence. — In  all  cases  of  claims  for  rectification  "  the  party  seeking 
relief  undertakes  a  task  of  great  difficulty,  since  the  Court  must  be  clearly 
convinced  by  the  most  satisfactory  evidence — first,  that  the  mistake  com- 
plained of  really  exists ;  and  next,  that  it  is  such  a  mistake  as  ought  to 
be  corrected"  (Taylor  on  Evidence,  s.  1139;  per  Sugden,  L.C.,  in  Mortimer 
v.  Shortall,  1842,  2  Dr.  &  War.  at  p.  371).  This  is,  of  course,  where  the 
persons  who  are  interested  in  opposing  the  rectification  dispute  the  mistake, 
or  where  the  persons  who  could  have  contradicted  the  evidence  of  it 
are  dead  {Tucker  v.  Bennett,  1887,  38  Ch.  D.  at  p.  15,  Cotton,  L.J.).  The 
evidence  must  be  clear,  and  must  go  back  to  the  time  when  the  instrument 
was  made  {Bradford  v.  Romney,  1862,  30  Beav.  431).  It  is  not  enough  to 
show  that  the  effect  of  the  instrument  has  been  different  from  what  the 
parties  expected  {Tucker  v.  Bennett,  supra). 

The  rule  which  excludes  parol  evidence  when  it  is  tendered  to  contradict 
an  instrument  in  writing  (see  Evidence,  vol.  v.  p.  93),  has  no  application 
in  an  action  for  the  rectification  of  the  instrument  itself  {Tomlinson  v.  Leigh, 
1865,  14  W.  E.  121 ;  Taylor,  s.  1140,  states  the  contrary).  Parol  evidence 
has  been  received  and  acted  on  in  many  of  the  reported  cases  (see  2  White 
and  Tudor,  L.  G.  799 ;  Paget  v.  Marshall,  1884,  28  Ch.  D.  255  ;  Olley  v. 
Fisher,  1886,  34  Ch.  D.  367).  In  Bavies  v.  Fitton,  1842,  2  Dr.  &  War. 
225,  Sugden,  L.C.,  refused  to  admit  parol  evidence  to  rectify  a  lease 
made  in  accordance  with  an  antecedent  written  agreement,  although  he 
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thought  the  evidence  was  probably  admissible  but  for  the  agreement.  The 
decision,  if  now  binding  at  all,  only  shows  that  in  such  a  case  the  agreement 
must  also  be  rectified. 

The  Court  has  sometimes  acted  upon  the  uncontradicted  parol  evidence 
of  the  plaintiff  only  {Hanky  v.  Pearson,  1 879,  13  Ch.  D.  545 ;  see  Lovesey  v. 
Smith,  1880,  15  Ch.  D.  655).  But  so  rarely,  that  if  the  plaintiff  has  to  rely 
on  such  evidence  his  position  is  well  nigh  desperate  (Taylor,  s.  1139);  at 
anyrate,  if  the  evidence  is  uncontradicted  merely  because  there  is  no  one 
living  to  contradict  it  (Tucker  v.  Bennett,  1887,  38  Ch.  D.  at  p.  15). 

The  evidence  usually  produced  is  that  of  drafts,  correspondence,  and  the 
instructions  to  the  solicitor  or  counsel  who  prepared  the  instrument  in 
question. 

Actions  for  rectification  ought,  in  the  opinion  of  some  of  the  judges,  to 
be  always  tried  as  witness  causes,  and  not  upon  affidavit  (Bonhote  v. 
Henderson,  [1895]  1  Ch.  742). 

8.  The  Court ;  Procedure;  Costs. — Causes  and  matters  for  the  rectification 
of  deeds  or  other  written  instruments  are  specially  assigned  to  the  Chancery 
Division  (Judicature  Act,  1873,  s.  34),  but  every  Division  must  give  effect 
to  a  claim  for  rectification  in  an  action  which  comes  before  it  for  hearing 
(ibid.  s.  24).  The  County  Court  has  jurisdiction  in  actions  for  relief  against 
fraud  and  mistake  in  which  the  damage  sustained,  or  the  estate  or  fund  in 
respect  of  which  relief  is  sought,  does  not  exceed  £500  (County  Courts  Act, 
1888.  s.  67 ;  see  Thompson's  Principles  of  Equity,  ch.  8,  where  forms  for 
use  in  County  Courts  are  given). 

Eectification  and  specific  performance  in  accordance  with  the  instrument 
as  rectified  may  be  obtained  in  one  action,  wherever  the  Statute  of  Frauds 
is  not  a  bar  (Olley  v.  Fisher,  1886,  34  Ch.  D.  367). 

A  settlement  may  be  rectified,  or  treated  as  rectified,  upon  a  petition 
under  the  Trustee  Act  (In  re  Bird's  Trusts,  1876,  3  Ch.  D.  214 ;  Seton, 
5th  ed.,  p.  1439  ;  In  re  Daniel's  Trusts,  1875,  1  Ch.  D.  375). 

The  rectification  ordered  is  usually  directed  to  be  effected  by  an  indorse- 
ment of  the  order  upon  the  instrument,  without  any  conveyance  (see  orders 
in  Seton,  5th  ed.,  pp.  1437,  1441). 

The  costs  of  the  action  are  usually  directed  to  be  paid  out  of  the  corpus 
of  the  fund  when  the  rectification  of  a  settlement  is  in  question  (Stock  v. 
Vining,  1858,  25  Beav.  235 ;  in  In  re  Tomlinson  v.  Leigh,  1865, 14  W.  E.  121, 
they  were  ordered  to  be  paid  out  of  income).  But  costs  are  in  the  discretion 
of  the  Court,  and  may  he  thrown  upon  the  party  in  fault  (Seton,  1916 ; 
Harris  v.  Pepperell,  1867,  I.  E.  5  Eq.  at  p.  5).  The  costs  of  the  trustees  of 
a  settlement  may  be  charged  on  the  property,  even  if  the  settlement  is  set 
aside  or  varied  (Everitt  v.  Everitt,  1870,  L.  E.  10  Eq.  405 ;  James  v.  Couchman, 
1885,  29  Ch.  D.  212 ;  In  re  Holclen,  1887,  20  Q.  B.  D.  43).  See  Family 
Arrangement;  Fraud;  Mistake.  • 

[Authorities. — -White  and  Tudor's  L.  C,  and  Seton's  Decrees,  cited  above ; 
Pollock  on  Contracts,  6th  ed.,  494.] 

Rector;  Rectory. 

Meaning  of  the  Word  "Eector";  Classes  of  Eectories. 

The  word  "  rector "  properly  means  a  ruler.     In  medieval   times   it 

acquired  an  ecclesiastical  signification,  being  generally  applied  in  England 

to  the  priests  or  priest  who  administered  in  parochial  churches,  and  who 

were  looked  upon  as  the  rectors  of  such  churches.     The  word,  however, 
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is  not  always  confined  to  the  rector  of  a  parish,  as  it  is  often  applied  to 
the  head  of  an  academical  body,  e.g.  to  the  Eector  of  Exeter  College, 
Oxford. 

In  its  ordinary  legal  sense  the  word  "  rector  "  means  the  rector  of  a 
parochial  church.  A  distinction,  however,  must  be  drawn  between  the 
rector  ecclesice  parochialis  and  the  rector  ecclesice ;  the  former  is  the  one  who 
hath  the  charge  and  care  of  a  parish  church,  the  latter  one  who  hath  the 
parsonage  where  the  vicarage  is  endowed. 

The  word  "  rector  "  is  properly  equivalent  to  the  word  "  parson,"  because 
during  the  time  of  his  incumbency  he  represents  the  Church  in  the  eye  of 
the  law,  and  sustains  its  personality  as  well  in  suing  as  in  being  sued 
in  any  action  touching  the  same.  The  incumbents  of  parishes  where  the 
tithes  have  not  been  appropriated  or  impropriated,  are  rectors  ;  where  they 
have  been  appropriated  or  impropriated,  they  are  generally  vicars,  but 
sometimes  perpetual  curates  (see  articles  Lay  Impropriator  ;  Vicar;  Per- 
petual Cura.te).  In  addition  to  spiritual  rectors  who  are  incumbent,  there 
are  two  other  classes  of  rectors : — 

(1)  Appropriate  rectors,  i.e.  spiritual  corporations  who  are  the  owners 
of  parsonages  appropriated  to  their  perpetual  and  exclusive  use  as  corporate 
bodies.  Monastic  houses,  prior  to  the  statutes  for  the  dissolution  of  the 
monasteries,  were  properly  styled  appropriate  rectors ;  and  bishops,  deans, 
and  chapters,  to  whom  parsonages  nave  been  granted  where  they  still 
possess  them,  may  be  properly  styled  appropriate  rectors. 

(2)  Impropriate  rectors,  better  known  as  lay  rectors,  are  the  lay  impro- 
priators of  parsonages  originally  appropriated  to  monastic  corporations,  which 
passed  to  the  Crown  on  the  dissolution  of  the  monasteries,  and  were  by  it 
granted  to  laymen  and  their  heirs,  or  to  temporal  bodies  corporate  and  their 
successors.  All  rectors  are  fully  rectors  for  all  legal  intents  and  purposes, 
and  are  all  entitled  to  all  tithes  arising  within  the  bounds  of  their  parishes 
(see,  further,  article  Tithes). 

By  a  constitution  of  Stephen  Langton,  Archbishop  of  Canterbury  (Gibs. 
818),  there  cannot  be  more  than  two  rectors  in  one  church. 

Sinecure  Eectory. 

A  sinecure  rectory  is  a  rectory  where  there  are  two  incumbents — a 
rector  and  a  vicar ;  but  the  cure  of  souls  in  the  parish  is  by  law  thrown 
upon  the  latter. 

Sinecure  rectories  have  been  practically  abolished  by  the  Act  3  &  4 
Vict.  c.  113. 

Definition  of  the  Word  "Eectory." 

A  rectory  or  parsonage  is  properly  a  certain  portion  of  land,  tithes,  and 
offerings  established  by  law  for  the  maintenance  of  the  incumbent  who  hath 
the  cure  of  souls  within  the  parish  where  he  is  rector  or  parson,  and 
properly  comprises — "  Integra  ecclesia  parochialis  cum  omnibus  suis  juribua 
prsediis,  decimis,  aliisque  preventuum  speciebus  ? "  which  is  popularly  known 
as  a  benefice.  The  word  is  often  used  to  mean  the  dwelling-house  of  the 
rector  (Spelman,  Gloss,  verbo  rector,  12 ;  Degge,  Parsons'  Counsellor,  7th  ed., 
241). 

To  constitute  a  rectory  it  is  not,  however,  necessary  that  there  should  be 
any  glebe  or  tithes  attached  thereto.  In  London  and  other  large  towns 
there  are  neither  glebes  nor  tithes  attached  to  rectories,  but  annual  offerings, 
and  payments  in  lieu  thereof.  By  the  grant  of  a  rectory,  glebe,  tithe,  and- 
offerings  .will  pass. 
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Conversion  of  Vicaeages  into  Eectoeies. 

The  Act  3  Geo.  IV.  c.  72  enables  the  Ecclesiastical  Commissioners  to 
convert  any  vicarage  into  a  rectory,  where  the  owner  or  owners  entitled  in 
fee-simple  to  the  rectory  or  tithes,  if  an  impropriate  rectory,  or  the  patron 
entitled  in  fee-simple  of  a  sinecure  rectory,  and  also  the  incumbent  of  the 
sinecure  rectory  of  any  such  parish,  if  the  same  shall  not  be  void  at  the 
time,  and  the  person  or  persons,  if  any,  entitled  to  the  absolute  interest  in 
any  lease  granted  of  the  sinecure  rectory  or  glebes  or  tithes  thereof,  shall  be 
willing  to  restore  and  release  and  reunite  the  tithes  and  glebe  and  all  other 
rectorial  rights,  dues,  and  emoluments  of  such  parish  or  place,  or  of  any 
such  proportion  of  the  parish  or  place  to  the  incumbent  or  incumbents  of 
such  parish  or  parishes,  place  or  places,  and  his  and  their  successors  for 
ever. 

And  see  also  sec.  14,  and  article  Vicae,  Vicaeage. 

Miscellaneous. 

As  to  repairs  of  chancel  by  the  rector,  see  article  Chancel,  and 
Appendix. 

As  to  seat  of  rector  in  chancel,  see  Chancel,  and  Appendix. 

See  also  articles  Lay  Impeopeiatoe  ;  Perpetual  Cueate;  Vicae, 
Vicaeage. 

[Authorities. — Lind.  Prov. ;  God.  Rep. ;  Gibs.  Cod. ;  Degge,  Parsons'  Coun- 
sellor ;  Johnson,  Canons,  vade  mecum ;  Eagle,  Tithes ;  Phillimore,  Eccl.  Law, 
2nd  ed. ;  Cripps,  Law  of  the  Church  and  Clergy^] 


Rectus  in  curia — This  obsolete  term  is  explained  by  Cowel 
{Law  Diet.,  s.v.)  thus :  it  is  verbatim,  right  in  Court,  and  signifies  one  that 
stands  at  the  Bar,  and  no  man  objects  anything  against  him  (Smith  de 
Republ.  Angl.  lib.  2,  cap.  3).  We  take  it  also  that  when  a  man  is  outlawed  > 
he  is  extra  legem  positus.  So  when  he  hath  reversed  the  outlawry,  and  can 
participate  of  the  benefit  of  the  laws,  he  is  rectus  in  curia. 


Recusants. — See  Nonconfoemist  ;  Poman  Catholic. 


Red  Book  Of  the  Exchequer — An  ancient  manuscript 
volume  containing  a  large  number  of  important  records,  relating  principally 
to  the  early  years  of  Henry  m.'s  reign,  and  to  the  reigns  immediately  pre- 
ceding. In  it  are  preserved  a  number  of  royal  charters,  the  "  Dialogus  de 
Scaccario,"  excerpts  from  the  Pipe  Polls,  an  account  of  knights'  fees,  etc. 
An  analysis  of  the  contents  of  the  volume  is  given  in  Mr.  Scargill-Bird's. 
Guide  to  the  Public  Records,  pp.  285,  287. 


Reddendo  Singula  Singulis  — Literally,  by  giving  or 
assigning  each  to  each  ;  that  is,  to  apply  each  word  or  condition,  provision, 
declaration,  etc.,  in  a  deed  or  statute  to  that  particular  subject  to  which  it 
has  reference. 

Re-demise — A'regranting  of  lands  demised  or  leased.  See  Land- 
lord and  Tenant;  Lease. 
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Redemption. — See  Land  Tax;  Mortgage;  etc. 

Redemption,  Equity  of.— See  Mortgage. 


Redistribution  Of  Seats. — The  present  law  regulating  the 
distribution  of  seats  in  the  House  of  Commons  among  the  various  counties, 
boroughs,  cities,  and  universities  of  Great  Britain  and  Ireland  is  based  on 
the  Eedistribution  of  Seats  Act,  1885,  48  &  49  Vict.  c.  23. 

It  is  impossible  here  to  give  any  detailed  account  of  the  history  of  par- 
liamentary representation.  Such  information  must  be  sought  in  the  histor- 
ical works  of  the  constitutional  authorities,  which  are  referred  to  at  the  end 
of  this  article.  Although  there  are  traces  of  the  representative  system  as 
early  as  Magna  Carta,  parliamentary  representation  upon  a  systematic 
basis  may  be  said  to  date  from  1295,  in  which  year  was  summoned  the 
celebrated  Parliament  which  is  known  as  the  Model  Parliament,  which 
served  as  a  prototype  for  succeeding  assemblies.  In  the  Model  Parliament 
each  shire  was  represented  by  two  knights,  each  borough  by  two  burgesses, 
and  each  city  by  two  citizens.  The  number  of  the  boroughs  represented  in 
the  House  of  Commons,  from  various  causes,  varied  considerably  from  time  to 
time,  but  the  representation  of  counties,  with  the  exception  of  the  addition  of 
thirty  county  members,  under  the  Act  of  Union  with  Scotland  in  1707,  and 
sixty-four  county  members,  under  the  Act  of  Union  with  Ireland  in  1800, 
was  very  slightly  changed  untd  1832. 

Before  the  passing  of  the  Bepresentation  of  the  People  Act,  1832,  2  &  3 
Will.  iv.  c.  45,  which  is  popularly  known  as  the  Beform  Act  of  1832,  the 
House  of  Commons  was  composed  of  658  members,  of  whom  513  represented 
the  constituencies  of  England  and  Wales,  45  the  constituencies  of  Scotland 
(under  the  Union  with  Scotland  (Amendment)  Act,  1707, 6  Anne,  c.  40),  and 
100  the  constituencies  of  Ireland  (since  the  Union  with  Ireland  Act,  1800, 
39  &  40  Geo.  in.  c.  67). 

The  corruption  of  the  system  of  borough  representation  at  the  time  of 
the  passing  of  the  Beform  Bill,  and  the  fact  that  the  members  returned  for  a 
very  large  proportion  of  the  boroughs  were  not  in  any  sense  representative 
of  the  electorate,  but  merely  represented,  in  many  cases,  the  personal  influence 
of  a  few  individuals,  or  even,  in  some  cases,  of  a  single  individual,  are  notor- 
ious, and  need  not  here  be  dwelt  on. 

The  Bepresentation  of  the  People  Act,  1832,  2  &  3  Will.  iv.  c.  45,  passed 
with  the  object  of  amending  the  representation  of  the  electorate,  recited  in 
its  preamble  that  it  was  expedient  to  take  effectual  measures  for  correcting 
divers  abuses  that  had  long  prevailed  in  the  choice  of  members  to  serve  in 
the  Commons  House  of  Parliament,  to  deprive  many  inconsiderable  places  of 
the  right  of  returning  members,  to  grant  such  privilege  to  large,  populous, 
and  wealthy  towns,  and  to  increase  the  number  of  knights  of  the  shire. 
The  Act  absolutely  disfranchised  fifty-six  boroughs  in  England  and  Wales ; 
thirty  boroughs,  which  had  previously  returned  two  members,  were  dis- 
franchised to  the  extent  of  being  allowed  each  to  return  one  member  only ; 
twenty-two  new  boroughs  were  created,  and  enabled  each  to  return  two 
members ;  twenty  new  boroughs  were  created,  with  the  right  to  return  one 
member  each.  By  the  Bepresentation  of  the  People  (Scotland)  Act,  1832, 
2  &  3  Will.  IV.  c.  65,  the  number  of  Scotch  members  was  increased  from 
forty-five  to  fifty-three,  and  by  the  Bepresentation  of  the  People  (Scotland) 
Act,  1868,  31  &  32  Vict.  c.  48,  to  sixty.     The  number  of  Irish  members 
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was  increased  from  100  to  105  by  the  Eepresentation  of  the  People  (Ire- 
land) Act,  1832,  2  &  3  Will.  iv.  c.  88 ;  but  this  number  was  reduced  to  103, 
owing  to  two  boroughs  being  disfranchised. 

The  Eepresentation  of  the  People  Act,  1867,  disfranchised  four  boroughs, 
and  restricted  thirty-eight  boroughs  to  one  member,  gave  additional  mem- 
bers to  certain  large  boroughs,  and  created  nine  new  boroughs,  each  returning 
one  member,  and  one  new  borough,  returning  two  members. 

The  Eedistribution  of  Seats  Act,  1885,  48  &  49  Vict.  c.  23,  the  statute 
upon  which  depends  the  present  law,  effected  a  redistribution  of  seats  after 
the  extension  of  the  parliamentary  franchise  by  the  Eepresentation  of  the 
People  Act,  1884,48  &  49  Vict.  c.  3  (see  Franchise  (Electoral)).  The  Act 
of  1885  distributes  the  seats  among  the  various  constituencies  upon  a 
numerical  basis  of  one  member  for  so  many  head  of  population.  Sir  William 
Anson,  writing  on  the  subject  of  the  distribution  of  seats  in  the  House  of 
Commons,  under  the  Eedistribution  of  Seats  Act,  1885,  says  the  Act  starts 
on  the  principle,  sacrificed  to  some  extent  in  favour  of  local  representation, 
that  the  proportion  of  54,000  to  a  member  should  be  the  basis  of  calculation. 
All  towns  with  a  population  of  less  than  15,000  are  thrown  into  their  respec- 
tive counties,  whether  or  no  they  have  previously  returned  members.  Towns 
which  have  more  than  15,000  inhabitants  and  less  than  50,000  are  to  return 
one  member;  those  which  have  more  than  50,000  and  less  than  165,000  are 
to  return  two  members,  and  beyond  this  an  additional  member  is  given  for 
every  50,000  of  population ;  and  the  county  representation  is  based  in  like 
manner  upon  numbers  {Law  and  Custom  of  the  Constitution,  Part  I.,  "  Parlia- 
ment," 3rd  ed.,  1897,  p.  127).  The  representation  of  the  universities  does  not, 
however,  follow  this  principle  of  distribution,  for  each  of  the  universities  of 
Oxford,  Cambridge,  and  Dublin  returns  two  members,  and  the  universities 
of  London,  Glasgow  and  Aberdeen,  Edinburgh  and  St.  Andrews,  one 
member. 

Under  the  Act  of  1885  seventy-nine  boroughs  in  England,  two  in  Scot- 
land, and  twenty-two  in  Ireland  ceased  to  return  any  member.  Two 
boroughs  were  disfranchised  for  corruption  in  consequence  of  the  report  of 
Election  Commissioners  in  1880  (see  Election  Commissioners  ;  Corrupt 
Practices).  Thirty-six  English  boroughs  and  three  Irish  boroughs  lost  one 
member,  and  now  return  only  one  member  each.  The  county  of  Eutland 
also  lost  one  member,  and  now  therefore  returns  only  one  member.  The  city 
of  London  returns  two  members  only,  instead  of  four  as  formerly.  Fourteen 
boroughs  in  England,  three  in  Scotland,  and  two  in  Ireland  were  given 
additional  members  in  proportion  to  their  population,  and  thirty-three 
new  parliamentary  boroughs  were  created,  and  return  members  upon  the 
same  numerical  principle.  The  Act  also  altered  the  boundaries  of  several 
parliamentary  boroughs,  divided  the  counties  into  divisions,  each  division 
returning  one  member,  and  divided  some  of  the  larger  cities  and  boroughs 
into  divisions  for  the  purpose  of  parliamentary  representation. 

Since  the  Eedistribution  of  Seats  Act,  1885,  the  number  of  members  of 
the  House  of  Commons  has  been  670.  The  seats  are  distributed  among  the 
constituencies  as  follows : — England  returns  465  members,  of  whom  234 
represent  counties,  226  boroughs,  and  5  universities ;  Wales  returns  30 
members,  of  whom  19  represent  counties,  and  11  boroughs ;  Scotland  returns 
72  members,  of  whom  39  represent  counties,  31  burghs,  and  2  universities ; 
Ireland  returns  103  members,  of  whom  85  represent  counties,  16  boroughs, 
and  2  universities. 

See  also  Elections  ;  Franchise  (Electoral)  ;  Parliament. 
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[Authorities. —  As  to  the  history  of  parliamentary  representation,  in 
addition  to  the  constitutional  works  of  Stubbs,  Hallam,  and  May,  see 
Prynne,  Register  of  Parliamentary  Writs,  1659,  2  vols. ;  Browne  Willis, 
Notitia  Parliamentaria,  2nd  ed.,  1730,  3  vols. ;  Carew,  Historical  Account 
of  the  Bights  of  Elections  of  the  Several  Counties,  Cities,  and  Boroughs  of  Great 
Britain,  1755 ;  Oldfield,  The  Representative  History  of  Great  Britain  and 
Ireland,  1816,  6  vols.;  Eussell,  Treatise  on  the  Reform  Act,  1832;  May> 
Treatise  on  the  Law,  Privileges,  Proceedings,  and  Usage  of  Parliament,  10th 
ed.,  1893  ;  Anson,  Law  and  Custom  of  the  Constitution,  Part  I.,  "  Parliament," 
3rd  ed,  1897.] 


Red  it  US  albi — Bents  which  were  reserved  in  silver  or  white 
money  were  so  called,  or  blanch-farms,  in  contradistinction  to  rents  reserved 
in  work  or  grain,  which  were  called  reditus  nigri  (q.v.)  (2  Black.  Com. 
42). 


ReditllS  assiSUS — Eents  of  assise;  the  certain  fixed  rents  of  the 
freeholders  and  ancient  copyholders  of  a  manor  (2  Black.  Com.  42). 


Reditus  capitales— Chief  rents.     See  Quit-Bent ;  Bent. 


Reditus   nigri — Black  mail;  rents  paid  in  work,  grain,  or  base 
money ;  so  called  in  contradistinction  to  reditus  albi  {q.v.). 


Reditus  quieti— Quit-rents  (q.v.). 
Reditus  Siccus — Bent-seek.     See  Bent. 


Reduced  by  Payment.— This  phrase  in  sec.  65  of  the  County 
Courts  Act,  1888,  means  reduced  by  payment  before  action  (Hodgson  v. 
Bell,  1890,  24  Q.  B.  D.  525). 


Reduced  into  IVIoney.— This  phrase  in  sec.  22  of  36  Geo.  in. 
c.  52  (dealing  with  the  payment  of  legacy  duty),  means  property  not 
reduced  into  possession  during  the  administration  of  the  estate  (A.-G.  v. 
Dardicr,  1883,  11  Q.  B.  D.  16,  19). 


Reduction  into  Possession.— See  Husband  and  Wife. 
Reduction  Of  Capital.— See  Company,  vol.  iii.  at  p.  204. 


Re-entry. — The  law  as  to  a  lessor's  right  of  re-entry  is  fully  treated 
in  the  article  Landlord  and  Tenant,  vol.  vii.  at  p.  254. 
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Re-examination. — See  Witness. 


Re-exchange. — Be-exchange  is  stated  in  Byles  on  Bills  (14th  ed., 
p.  448)  to  be  the  difference  in  yalue  of  a  bill  occasioned  by  its  being  dis- 
honoured in  a  foreign  country  in  which  it  was  payable.  Chalmers  {Bills 
of  Exchange,  5th  ed.,  p.  193)  points  out  that  the  word  must  always  be 
interpreted  according  to  the  context,  for  it  is  used  to  signify — (1)  the  amount 
of  a  re-draft  drawn  in  consequence  of  dishonour  abroad ;  (2)  the  loss  on  a 
particular  transaction  occasioned  by  the  exchange  being  adverse;  (3)  the 
course  of  exchange  itself ;  or  (4)  the  right  sum  which  would  be  secured  by 
such  a  re-draft  as  is  mentioned  above  under  (1).  In  law  the  term  is  in  use 
mainly  when  the  amount  of  damages  payable  by  a  defaulting  party  to  a  dis- 
honoured bill  of  exchange  is  to  be  determined.  In  a  judgment  of  the  Privy 
Council  it  is  stated  that  if  an  ordinary  bill  of  exchange  be  drawn  in  one 
country  upon  persons  in  another  and  distant  country,  the  holder  who  has 
contracted  for  the  transfer  of  funds  from  the  one  country  to  another  almost 
necessarily  sustains  loss  by  the  dishonour  of  the  bill ;  he  must  take  other 
means  to  put  himself  in  funds  in  the  country  where  the  bill  was  payable;  hence 
the  right  to  re-exchange,  which  is  the  measure  of  those  damages  ( Willans 
v.  Ayres,  1877,  3  App.  Cas.  at  p.  146).  The  amount  of  this  re-exchange  is 
usually  arrived  at  thus :  Suppose  a  bill  payable  in  Austrian  florins  in 
Vienna  is  drawn  or  indorsed  in  England,  and  dishonoured  at  maturity,  the 
holder  in  Vienna  should  then  draw  on  the  English  drawer  or  indorser  a  bill 
at  sight  for  as  much  English  money  as  will  purchase  the  required  number 
of  Austrian  florins  at  the  rate  of  exchange  on  the  day  of  dishonour,  and  will 
suffice  to  pay  in  addition  the  interest  and  necessary  expenses  incurred,  e.g., 
protest  for  non-payment,  postage,  but  not  the  expense  of  protest  for  better 
security  (In  re  English  Bank  of  the  Biver  Plate,  [1893]  2  Ch.  438,  445); 
the  amount  of  such  re-draft  will  be  the  re-exchange — recamhium,  recambio, 
rechange  (see  Suse  v.  Pompe,  1860,  8  C.  B.  N.  S.  538).  The  re-draft  at  sight 
is  in  practice  seldom  drawn,  but  the  measure  of  damages  is  got  at  by 
assuming  it  to  have  been  drawn ;  hence  "  re-exchange  "  for  the  purposes  of 
assessing  the  damages,  is  the  value  of  a  sight  bill  at  the  place  of  dishonour, 
and  on  the  day  of  dishonour,  sufficient  to  produce  the  sum  expressed  on  the 
face  of  the  dishonoured  bill  with  interest  and  expenses.  The  holder  may  charge 
either  the  drawer  or  the  indorser  with  the  re-exchange,  and  they  have  their 
remedy  over  against  those  liable  to  them ;  it  may  happen,  therefore,  that  the 
bill  will  pass  through  several  countries,  and  that  the  party  ultimately  liable 
to  pay  damages  by  way  of  re-exchange  will  have  much  more  to  pay  than  if 
the  bill  had  been  returned  to  this  country  direct  (Mellish  v.  Simeon,  1794, 
2  Black.  H.  378 ;  3  K.  B.  418).  Sometimes  the  re-exchange  is  definitely 
fixed  by  the  law  of  the  foreign  country,  a  result  which  English  law  will 
accept  (see  on  this  Walker  v.  Hamilton,  1860, 1  De  C,  F.  &  J.  602 ;  Willans 
v.  Ayres,  supra ;  In  re  Commercial  Bank  of  South  Australia,  1887,  36  Ch.  D. 
at  p.  529). 

It  was  at  one  time  thought  that  an  acceptor  of  a  bill  payable  in 
England  could  not  be  liable  for  re-exchange,  his  contract  being  to  pay  a 
sum  certain,  and  that  he  could  be  liable  only  for  that  sum,  with  interest  in 
case  of  breach  of  contract  to  pay  (see  (e.g.)  Napier  v.  Shneider,  1810,  12  East, 
420  ;  Woolsey  v.  Crawford,  1810,  2  Camp.  445).  But  this  is  no  longer  law. 
In  Walker  v.  Hamilton,  supra,  the  Court  of  Appeal  in  Chancery  decided 
that  the  drawer,  who  had  been  obliged  to  pay,  could  recover  from  the 
acceptor  the  re-exchange,  and  Lord  Campbell  in  giving  judgment  refused  to 
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follow  the  cases  just  quoted;  a  decision  of  Malins,  V.C.  (In  re  General 
South  American  Co.,  1877,  7  Ch.  D.  637),  is  to  the  same  effect.  Probably 
the  holder  could  not  sue  the  acceptor  directly  for  the  re-exchange  (see  per 
Turner,  L.J.,  in  Walker  v.  Hamilton,  supra). 

The  Bills  of  Exchange  Act,  1882,  s.  57,  fixes  the  measure  of  damages 
recoverable  on  dishonour  of  a  bill  of  exchange,  whether  dishonoured  by  non- 
acceptance  or  by  non-payment,  which  damages  it  makes  liquidated  damages 
(cp.  Suse  v.  Pompe,  1860,  8  C.  B.  1ST.  S.  at  p.  567).  The  first  sub-section 
deals  with  bills  dishonoured  in  England,  and  provides  that  the  damages  shall 
be  the  amount  of  the  bill,  with  interest  and  certain  expenses.  Sub-section 
(2)  runs  thus :  "  In  the  case  of  a  bill  which  has  been  dishonoured  abroad,  in 
lieu  of  the  above  damages  "  (i.e.  the  damages  prescribed  by  sub-section  (1)), 
"  the  holder  may  recover  from  the  drawer  or  an  indorser,  and  the  drawer  or 
an  indorser  who  has  been  compelled  to  pay  the  bill  may  recover  from  any 
party  liable  to  him  the  amount  of  the  re-exchange,  with  interest  thereon 
until  time  of  payment."  Sub-section  (3)  gives  power  to  the  Court  to  with- 
hold the  interest.  It  has  been  argued,  unsuccessfully,  that  the  sub-section 
is  the  only  authority  for  the  right  to  recover  re-exchange,  and  that  there- 
fore an  acceptor"  of  a  bill  payable  in  England  may  no  longer  be  sued  for 
re-exchange ;  but  Ex  parte  Roberts,  1886,  18  Q.  B.  D.  286,  shows  that  the 
liability  of  such  an  acceptor  is  governed  by  the  common  law  as  stated 
above,  and  is  not  taken  away  by  the  Bills  of  Exchange  Act ;  that  Act  gives 
a  right  to  re-exchange  by  way  of  liquidated  damages,  but  does  not  take 
away  the  acceptor's  liability  to  pay  unliquidated  damages,  and  these  may 
include  re-exchange. 

Both  under  the  Act  and  under  the  common  law  the  re-exchange  is  all 
that  the  holder  may  recover  from  the  drawer ;  he  may  not,  even  by  virtue 
of  custom,  validly  claim  alternatively  the  price  he  paid  for  the  bill  (Suse  v, 
Pompe,  supra),  nor  if  he  comes  under  section  57  (2),  may  he  take  damages 
under  sub-section  (1)  as  on  a  bill  dishonoured  in  England  (In  re  Commercial 
Bank  of  South  Australia,  1887,  36  Ch.  D.  522). 

One  liable  to  pay  re-exchange  with  a  right  over  against  the  acceptor 
may  prove  in  the  latter's  bankruptcy,  even  though  his  liability  to  pay  has 
not  at  the  time  of  proof  been  discharged  (Ex  parte  Roberts,  supra). 

As  regards  promissory  notes,  see  dictum  in  the  judgment  of  the  Privy 
Council  in  Willansv.  Ayres,  1877,  3  App.  Cas.  at  p.  147,  negativing  the  right 
to  re-exchange  on  a  promissory  note ;  but  see  now  sec.  89  of  the  Bills  of 
Exchange  Act,  1882. 

[Auth'orities. — Chitty  on  Bills ;  Story  on  Bills ;  Byles  on  Bills ;  Chalmers 
on  Bills  of  Exchange ;  Pothier,  Contrat  de  Change.] 


Re-execution  Of  Will.— See  Will. 


Referees,  Court  Of  .—The  "  Court  of  Keferees"  on  Private  Bills 
was  established  in  the  year  1864,  at  first  for  the  purpose  of  making  a  pre- 
liminary inquiry  not  only  as  to  right  of  petitioners  to  be  heard  where  their 
locus  standi  was  objected  to,  but  also  into  engineering  details  and  estimates, 
etc. ;  but  since  the  year  1868  their  jurisdiction  has  been  confined  to 
inquiries  as  to  the  rights  of  petitioners  to  be  heard  upon  their  petitions 
lodged  against  private  bills  in  the  House  of  Commons,  and  their  procedureT 
etc.,  is  governed  by  Standing  Orders  (of  the  House  of  Commons)  87-89,  128- 
135,  and  the  rules  made  by  the  Chairman  of  Ways  and  Means  pursuant 
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to  Standing  Order  88.  The  Court  consists  of  the  Chairman  of  Ways 
and  Means,  with  not  less  than  three  other  persons  appointed  by  the  Speaker, 
and  three  are  necessary  to  form  a  Court.  The  Court  generally  follows  its 
reported  decisions  when  the  facts  of  any  particular  case  can  be  brought 
within  the  principle  of  any  of  those  decisions  and  is  not  expressly  covered  by 
any  of  the  Standing  Orders. 

Only  one  counsel  on  each  side  is  heard  by  the  Court,  except  by  special 
leave  (S.  0.  88) ;  and  counsel  for  the  petitioner  opens  the  case  in  support  of 
his  locus  standi,  and  must  avoid  "  merits,"  and  confine  the  argument  to  the 
grounds  upon  which  he  claims  to  be  heard  against  the  bill.  Counsel  for  the 
promoters  is  then  heard  in  support  of  the  "  objections  "  to  the  locus  standi  of 
the  petitioner ;  no  reply  is  allowed ;  the  Court  then  gives  its  decision, 
allowing  or  disallowing  the  locus  standi  without  assigning  its  reasons  for  the 
decision,  save  in  exceptional  cases.  This  Court  has  no  power  to  award 
costs. 

The  principle  of  locus  standi  is  that  there  is  something  in  the  bill  which, 
if  passed  into  a  law,  will  injure  the  parties  petitioning  {London  and  North- 
Western  Railway  Bill,  1868,  1  C.  &  S.  146,  147) ;  but  the  right  to  a  locus 
standi  depends,  not  on  what  a  bill  does  not  contain,  but  on  what  it  does  con- 
tain, and  is  founded  on  the  existence  of  some  power  in  the  bill  that  would 
affect  the  petitioner  {Southampton  Docks  Bill,  1871,  2  C.  &  S.  161). 

The  owners  or  reputed  owners,  lessees  or  reputed  lessees,  and  occupiers  of 
all  such  lands,  houses,  etc.,  as  it  is  proposed  to  take  compulsorily,  must  be 
served  with  a  notice  to  this  effect  (S.  0.  11),  and  they  will  be  entitled  to 
be  heard  on  their  petition  against  the  bill.  Notice  is  also  required  to  be 
given  to  certain  "  frontagers  "  in  the  case  of  tramway  bills  (S.  0.  13,  and  see 
infra),  and  also  to  riparian  owners,  lessees,  and  occupiers,  when  it  is  pro- 
posed to  abstract  water  from  any  stream  (S.  0.  14) ;  and  also  in  the  case  of 
burial  grounds  and  gas  works,  sewage  works,  etc.,  the  owner,  lessee,  and 
occupier  of  every  "  dwelling-house  "  situated  within  300  yards  of  the  lands 
affected,  is  entitled  to  notice,  and,  if  he  can  show  injurious  affecting,  he 
will  be  heard  on  his  petition  against  the  proposed  works  (S.  0.  15).  An 
owner  whose  "  dwelling-house "  was  more  than  300  yards  from  proposed 
sewage  works  which  he  alleged  would  be  most  prejudicial  to  the  value  of 
his  property,  was  granted  a  locus  standi  under  the  exceptional  circumstances. 
of  his  case  {Local  Government,  etc.  {No.  23),  Confirmation  Bill,  1896,  S.  & 
A.  116). 

Owners,  lessees,  etc.,  whose  land  it  is  proposed  to  take  compulsorily,  are 
entitled  to  a  locus  standi  against  the  whole  of  a  bill,  and  are  not  confined  to 
that  part  which  particularly  affects  them  {London  and  North- Western- 
Railway  Bill,  1868,  1  C.  &  S.  62 ;  Cardiff  Corporation  Bill,  1894,  E.  &  S. 
320,  330) ;  but  their  petition  must  be  so  framed  as  to  cover  the  whole  of  the 
bill.  The  word  "  lessee  "  includes  lessees  of  all  kinds,  such  as  a  tenant  at 
will  {Caledonian  Railway  Bill,  1870,  2  C.  &  S.  37).  An  owner  of  minerals 
proposed  to  be  taken  compulsorily  is  in  the  same  position  as  a  landowner 
whose  land  is  sought  to  be  taken,  and  is  for  all  purposes  of  locus  standi  a 
landowner  {Co-eat  Western  Railway  Bill,  1876,  1  C.  &  E.  221) ;  and  a  com- 
moner having  a  right  of  common  has  such  an  interest  in  land  as  entitles  him 
to  be  heard  against  a  bill  proposing  to  take  any  part  of  a  common  com- 
pulsorily {Cardiff  Corporation  Bill,  1894,  E.  &  S.  328). 

The  service  of  a  notice  under  any  one  of  the  Standing  Orders  is  not  of 
itself  proof  that  the  persons  so  served  are  entitled  to  be  heard  on  their  peti- 
tion ;  at  most  it  raises  a  presumption  that  the  person  so  served  has  an 
interest  in  lands  or  property,  but  is  not  conclusive,  and  the  petitioners  must 
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make  out  their  claim  to  be  heard.  Petitioners  who  have  bought  land  since 
the  notices  for  compulsory  purchase  were  served,  are  entitled  to  be  heard  if 
they  bought  the  land  in  good  faith  since  the  notices  were  given,  and  were 
the  real  owners  at  the  date  of  their  petition  {Bradford  Water  Bill,  1869, 
1  C.  &  S.  1). 

Petitioners  sometimes  only  pray  to  be  heard  against  a  certain  clause  or 
clauses  of  a  bill  and  so  much  of  the  preamble  as  relates  thereto,  and  if  they 
prove  their  right  to  be  heard  against  those  clauses,  the  Court  grants  a  locus 
standi  thus  limited,  and  it  is  no  answer  to  the  petitioners  for  the  promoters 
to  allege  that  they  intend  to  omit  the  clauses  against  which  the  petitioners 
appear  {Great  Eastern  Railway  Bill,  1895,S.  &A.  19,20).  On  the  other  hand, 
though  a  petition  is  lodged  against  a  bill  as  a  whole,  the  Court  sometimes 
limits  the  locus  standi  of  the  petitioners  to  some  particular  clause  or  part  of 
the  bill  which  particularly  affects  their  interests. 

The  allegations  in  a  petition  are  assumed  to  be  true,  but  if  any  doubt 
exists  upon  any  point  material  to  the  issue  before  the  Court,  they  allow  the 
petitioners  to  call  evidence  upon  it  on  oath,  but  the  promoters  cannot  call 
rebutting  evidence  {Newport  Corporation  Bill,  1897,  S.  &  A,  197).  Peti- 
tioners seeking  to  be  heard  against  a  bill  must  specifically  allege  such 
in  their  petition,  and  they  must  set  forth  their  title  to  petition  and  specify 
the  grounds  of  complaint,  and  if  they  claim  a  locus  standi  as  owners  or 
occupiers,  the  petition  must  specifically  allege  the  fact,  or  clearly  show  that 
they  are  owners  or  occupiers  of  the  property  to  be  interfered  with. 

Not  only  the  freeholder,  but  a  person  having  an  "  interest "  in  land  pro- 
posed to  be  taken,  is  entitled  to  a  landowners'  locus  standi.  A  right  to 
take  gravel  from  the  foreshore  is  an  "interest  in  land"  which  entitles 
the  owner  to  a  landowner's  locus  standi  {Glasgow  and  South-  Western  Railway 
Bill,  1895,  S.  &  A.  9,  15).  The  owner  of  the  subsoil  of  a  street  is  also 
entitled  to  a  landowner's  locus  standi  {Glasgow  City  and  District  Railway 
Bill,  1882,  3  C.  &  E.  156).  A  lord  of  the  manor  must  specifically  show  how 
his  rights  are  interfered  with  {Bradford  Water  Bill,  1869,  1  C.  &  S.  41 ; 
Grand  Junction  Canal  Bill,  1879,  2  C.  &  E.  165).  A  joint-tenant  who  alone 
signed  a  petition  against  a  bill  which  affected  the  joint-property,  although 
he  did  not  purport  to  do  so  on  behalf  of  himself  and  his  co-tenant,  has  been 
allowed  a  locus  standi  to  oppose  a  bill  {Maryport  District  and  Harbour  Bill, 
1868,  1  C.  &  S.  4).  A  petitioner  cannot  be  transferred  from  one  petition  to 
another  —  he  must  stand  or  fall  upon  his  own  petition  {Grand  Junction 
Canal  Bill,  1879,  2  C.  &  E.  165). 

Though  as  a  general  rule,  the  common  seal  of  an  incorporated  company 
or  corporate  body  must  be  affixed  to  a  petition,  yet  it  has  been  held  in  the 
case  of  a  limited  company,  that  if  the  chairman  signs  it  "for"  the  company, 
that  is  sufficient,  and  he  need  not  specifically  allege  or  show  that  he  has 
received   authority  to   do   so   {Ashton-under-Lyne,   etc.,  Water  Bill,   1870, 

2  C.  &  S.  50) ;  and  it  is  sufficient  if  the  petition  is  signed  by  the  secretary 
in  the  presence  of  the  directors  {Maryport,  etc.,  Railway  {No.  2)  Bill,  1883, 

3  C.  &  E.  316). 

Promoters  of  any  private  bill  who  intend  to  object  to  the  right  of  a 
petitioner  to  be  heard  against  the  same,  must  give  notice  of  such  intention 
and  the  grounds  of  their  objection  to  the  Clerks  to  the  Eeferees  and  to  the 
agent  for  the  petitioners  not  later  than  the  eighth  day  after  the  day  on 
which  the  petition  has  been  deposited  in  the  Private  Bill  Office ;  but  the  referees 
may  allow  such  notices  to  be  given  under  special  circumstances,  although  the 
time  limited  may  have  expired.  All  notices  must  be  indorsed  with  the 
names  of  the   petitioners'   agents  (Eules   for  Eeferees,  1).      Notices  and 
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grounds  of  objection  will  be  deemed  to  have  been  sufficiently  served  upon 
agents  if  left  at  the  agent's  office  before  six  o'clock  in  the  evening  of  any  day, 
Sundays  excepted  (ibid.  8).  If  promoters  intend  to  dispute  any  of  the  alle-1 
gations  contained  in  a  petition,  they  must  do  so  specifically  in  their  notice 
of  objections.  A  formal  objection  is  insufficient  (Eurness  Railway  Bill,  1876, 
1  C.  &  E.  217).  If  a  landowner's  title  is  contested,  and  a  witness  is  called 
to  show  the  nature  of  a  petitioner's  interest  in  the  land  affected  by  a  bill, 
the  Court  will  not  require  the  production  of  the  title-deeds,  but  only  prima 
facie  evidence  of  title. 

In  the  case  of  "  extension  of  time  "  and  "  abandonment  bills,"  the  matter 
is  res  judicata,  and  the  owner,  etc.,  whom  notice  to  treat,  or  agreement  to  sell, 
has  made  a  creditor,  is  not  entitled  to  be  heard  against  such  a  bill  ( Uxbridge 
and  Rickmansworth  Railway  Bill,  1886,  E.  &  M.  133),  unless  there  are  special 
or  exceptional  circumstances  which  in  the  opinion  of  the  Court  entitle  him  to 
a  locus  standi  (Brymo  Water  Bill,  1895,  S.  &  A.  1).  A  landowner  has  been 
given  a  locus  standi  against  an  abandonment  bill  where  his  land  had  been 
taken  and  paid  for  under  the  powers  of  the  Act  but  where  the  abandonment 
bill  contained  a  clause  empowering  the  sale  of  such  land  without  giving  the 
landowner  a  right  of  pre-emption  similar  to  that  given  on  a  sale  by  a 
railway  company  of  its  superfluous  land  (West  Lancashire  Railway  Bill* 
1879,  2  C.  &  E.  231).  Landowners  whose  land  it  was  proposed  to  take„ 
but  who  had  not  received  notice  to  treat,  and  objected  that  the  extension 
of  time  would  injuriously  affect  their  property  by  prolonging  the  period 
of  uncertainty  as  to  whether  it  would  ultimately  be  required  by  the  pro^- 
moters,  and  preventing  their  selling  or  dealing  with  it,  were  allowed  a 
locus  standi  to  oppose  the  extension  of  time  (South-Easiem  Railway  Bill,, 
1885,  E.  &  M.  61,  67).  Where  the  time  originally  fixed  by  an  Act  for  the 
compulsory  taking  of  land  has  already  expired,  and  a  bill  for  the  extension 
of  the  time  to  take  the  land  and  complete  the  line  is  brought  in,  a  land- 
owner is  put  in  exactly  the  same  position  as  to  locus  standi  as  upon  the 
original  bill  giving  compulsory  power  to  take  his  land  (Dublin,  WicMow,, 
and  Wexford  Railway  Bill,  1868,  1  C.  &  S.  35).  In  an  abandonment  bill, 
an  owner  part  of  whose  land  was  taken  and  paid  for,  was  refused  a  locus 
standi  although  his  complaint  was  that  the  land  taken  from  him  would  be- 
left  with  unfinished  works  upon  it,  which  would  be  an  injury  to  the  rest  of 
his  estate  (London,  B.  and  S.  C.  Railway  Bill,  1868,  1  C.  &  S.  18).  In  the 
absence  of  a  special  agreement  with  a  landowner,  the  promoters  are 
generally  under  no  obligation  to  complete  their  works,  but  where  there  has 
been  a  special  agreement,  the  landowner  will  be  allowed  a  locus  standi  to 
oppose  so  far  as  may  be  necessary  for  the  purpose  of  saving  any  legal  rights 
he  is  entitled  to  under  the  agreement  (G.  A.  Railway  Bill,  1884,  3  C.  &  E. 
399  ;  Caledonian  Railway  Bill,  1869,  1  C.  &  S.  19). 

In  the  case  of  bills  for  the  extension  of  municipal  or  county  boundaries  or 
districts,  landowners  whose  lands  are  for  the  first  time  proposed  to  be'included 
within  a  borough,  are  entitled  to  object  to  such  inclusion,  and  are  not  repre- 
sented in  that  matter  by  the  local  authority  of  the  district,  and  they  are  entitled 
to  a  general  locus  standi  against  such  bills  (Sunderland  Corporation  Bill,  1885, 
E.  &  M.  73,  76 ;  and  see  Edinburgh  Extension  Bill,  1896,  S.  &  A.  73,  78). 

There  is  no  property  in  underground  water  flowing  in  unknown  channels 
(Chasemore  v.  Richards,  7  H.  L.  C.  349) ;  but  on  the  other  hand,  underground 
water  running  in  a"  defined  "  channel  gives  the  same  rights  as  in  surface 
water  (ibid.),  thus  the  abstraction  of  "  underground "  water  gives  no  locus 
standi  (Birkenhead  Lmprovement  Commissioners  Bill,  1867,  1  C.  &  S.  11 ; 
Cambridge  University  and  Town  Water  Bill,  1886,  E.  &  M.  95).  If  the 
vol  xr.  11 
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person  seeking  to  oppose  the  abstraction  of  underground  water  alleges  in  his 
petition  that  he  is  entitled  to  such  water,  and  that  it  flows  in  a  well-defined 
channel,  and  supports  this  by  evidence,  he  will  be  entitled  to  a  locus  standi 
(London  and  South- Western  Spring  Water  Bill,  1882,  3  C.  &  E.  179).. 
With  regard  to  "  surface  "  waters,  Standing  Order  14  requires  that  where  it 
is  proposed  to  abstract  water  from  any  stream  for  the  purpose  of  supplying 
any  cut,  canal,  reservoir,  etc.,  or  waterwork,  notice  of  the  application  for  a 
bill  must  be  given  to  the  owners  or  reputed  owners,  lessees  or  reputed 
lessees,  and  occupiers  of  all  mills,  manufactories,  or  other  works  using  the 
waters  of  such  stream  for  a  distance  of  twenty  miles  below  the  point  at 
which  such  water  is  intended  to  be  abstracted,  unless  such  waters  shall, 
within  a  less  distance  than  twenty  miles,  fall  into  or  unite  with  any  navigable 
stream,  then  only  to  owners,  etc.,  whose  mills  or  works  shall  be  situate 
between  the  point  at  which  such  water  is  proposed  to  be  abstracted  and  the 
point  at  which  it  falls  into  or  unites  with  such  navigable  stream.  County 
councils,  alleging  injurious  affection  by  the  provisions  of  any  bill  relating  to 
the  water  supply  of  any  town  or  district,  are  entitled  to  have  a  locus  standi 
against  such  bill  (S.  0.  134c). 

By  Standing  Order  130  "it  shall  be  competent  to  the  referees  on  private 
bills  to  admit  petitioners  to  be  heard  upon  their  petitions  against  a  private 
bill,  on  the  ground  of  competition,  if  they  think  fit."  The  Court,  in  the 
exercise  of  its  discretion  under  this  Standing  Order,  generally  gives  a  locus 
standi  if  the  alleged  competition  be  of  any  magnitude ;  but  where  it  is  very 
limited,  indirect,  or  remote,  they  generally  refuse  a  locus  standi ;  and  where  a 
bill  only  seeks  to  improve  "  existing  competition,"  they  invariably  refuse  it 
(Mersey  Railway  Bill,  1886,  E.  &  M.  118 ;  Bast  Stonehouse  Water  Bill,  1893, 
E.  &  S.  246,  248).  Petitioners  relying  on  competition  as  a  ground  for  a 
locus  standi  must  specifically  allege  in  their  petition  that  competition  will  arise, 
and  that  they  will  be  directly  affected  by  it. 

By  Standing  Order  134  "  it  shall  be  competent  to  the  referees  on 
private  bills  to  admit  the  petitioners  being  the  municipal  or  other  authority 
having  the  local  management  of  the  Metropolis,  or  of  any  town,  or  the 
"  inhabitants  "  of  any  town  or  district  alleged  to  be  injuriously  affected  by 
a  bill,  to  be  heard  against  such  bill,  if  they  shall  think  fit."  But  mere 
injurious  affecting  is  not  a  sufficient  ground  for  asking  for  a  locus  standi — 
the  "  injurious  affecting  "  must  be  some  physical  or  material  injury  to  trade, 
interference  with  drainage,  or  the  like  (see  Dorlcing  Gas  Bill,  1871,  2  C.  &  S. 
196).  A  "parish"  council  is  not  within  this  Standing  Order  (Tuxford  and 
District  Gas  Bill,  1897,  S.  &  A.  224);  but  a  "rural"  district  council  were 
given  a  locus  standi  under  it  to  oppose  a  bill  promoted  by  an  "  urban  "  district 
council  to  extend  their  limits  of  water  supply,  etc.  (see  Bilston  Improvement 
Bill,  1896,  ibid.  42).  A  "district"  means  either  a  district  under  local  authority 
or  at  any  rate  a  district  with  some  tangible  limits,  and  not  merely  a  portion  of 
county  arbitrarily  so  called  for  some  special  purpose  (Grand  Junction  Canal 
Bill,  1879,  2  C.  &  E.  165).  Where  "inhabitants"  petition  under  this 
,  Standing  Order,  separately  from  the  local  authority,  they  will  not  be  given  a 
locus  standi  unless  they  are  sufficiently  representative  of  the  town  or  district 
(Tottenham  and  Forest  Gate  Junction  Railway  Bill,  1890,  E  &  S.  71,  72). 
A  petition  under  this  Standing  Order  must  contain  an  allegation  (not  in 
precise  terms,  but  in  effect)  that  the  town,  etc.,  will  suffer  in  its  interests.  A 
locus  standi  was  refused  in  a  case  where  the  petition  simply  alleged  that  the 
bill  would  prove  "  extremely  prejudicial "  to  the  interests  of  the  petitioners 
(South  London  Gas  Bill,  1872,  2  C.  &  S.  218).  The  municipal  or  other  local 
authority  of  any  town  or  district  alleging  in  their  petition  that  such  town, 
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etc.,  may  be  "injuriously  affected"  by  any  bill  relating  to  the"  lighting"  or 
"  water  supply  "  thereof,  or  for  raising  capital  for  any  such  purpose,  have  of 
right  a  locus  standi  against  such  "bills  under  Standing  Order-  134a:  A 
'•'parish"  council  is  not,  however,  within  this  Standing  Order  >  (Tuxforti  and 
District  Gas  Bill,  1897,  S.  &  A.  224).  County  Councils,  who  allege,  in  their 
petition  that  the  whole  or  any  part  of  their  county  or  borough  will  be 
injuriously  affected  by  a  bill,  may  be  allowed  a  locus  standi  against  such  bill 
under  Standing  Order  134  b ;  and  the  "  council "  of  any  administrative  county 
alleging- that  such  county  or  any  part  thereof  will  he .  injuriously  affected  by 
any  bill  relating  to  the  water  supply  of  any  town  or  district,  whether 
situate  within  or  without  such  county,  are.  entitled  as  of  right  to  a  locus 
standi  against  such  a  bill  under  Standing  Order  134c,  ;       '  , 

A  "chamber  of  commerce"  or  agriculture,  or  other  similar  body 
sufficiently  representing  a  particular  trade  or  business  in  any  district  to 
which  any  railway  bill  relates,  may  be  allowed  a  locus  standi  against  such 
bill,  or  any  part  thereof,  or  against  the  rates  a,nd.  fares  authorised  by  the 
said  Acts,  or  any  of  them,  where  they  allege  in  their  petition  that  such 
trade  or  business  will  be  injuriously  affected  by, the  rates,  and  fares  pro- 
posed to  be  authorised  by.  the  bill,  or  is  so  affected  by  the  rates,  and 
fares  already  authorised  by  Acts  relating  to  the  railway  undertaking 
(S.  0.  133  a) ;  and  the  provisions  of  this  Standing  Order  relative  to  rates 
and  fares  already  authorised  extend  to  traders  and  freighters,  and  to  a 
single  trader  in  any  case  where  a  locus  standi  would  have  been  allowed 
to  them  or  him  if  this  Standing  Order  had,  not  been  made,,  but  the 
Court  cannot  entertain  any  question  within  the  jurisdiction  of  the  Eailway 
Commissioners.  The  petition  must  allege  that  the  trade,  etc.,  of  the 
district  will  be  "injuriously  affected"  (Great  Western,  etc.,  Railway  Bill, 
1889,  E.  &  M.  255).  In  like  manner,  a  chamber  of  agriculture,  commerce,  or 
"  shipping,"  or  a  mining  or  miners'  "  association "  sufficiently  representing 
the  agriculture,  trade,  mining,  or  commerce  in  any  district  to  which  any 
bill  relates,  may  be  allowed  a  locus  standi  against  such,  bill  if  they 
sufficiently  allege  in  their  petition  that  such  trade,  agriculture,  mining,  or 
commerce  will  be  injuriously  affected  by  the  provisions  of  the  hill  (S.  0. 
133  b)  (and  see  North- Eastern  Railway  Bill,  1897,  S.  &  A.  202,  210).  A  local 
coal  trade  association,,  which  represented  four -fifths  of  the  coal  trade  of  a 
particular  region,  was  held  to  be  within  this  Standing  Order  (Tyne  Improve- 
ment Bill,  1897,  S.  &  A.  226). 

The  owner,  lessee,  or  occupier  of  any  house,  shop,  or  warehouse  in  any 
street  through  which  it  is  proposed  to  construct  any-  tramway,  and  who 
alleges  in  any  petition  against  a  private  bill  (or  provisional  order)  that  the 
construction  or  use  of  the  tramway  will  injuriously  affect  him  in  the  use  or 
enjoyment  of  his  premises,  or  in  the  conduct  of  his  trade  or  business,  is 
entitled  to  a  locus  standi  against  such  bill  (S.  0. 135).  One  hundred  houses 
in  a  mile  and  a  half  are  not  enough  to  constitute  a  "street,"  though  a' 
line  of  continuous  villas  in  a  suburban  road  would  probably  be ,  within 
the  Standing  Order  (Lea  Bridge,  Zeyton,  etc.,  Tramway  Bill,  1881,  3  C.  &.  E- 
71,  73) ;  but  "  street "  has  been  held  to  include  a  thoroughfare  with  houses 
on  one  side  only,  a  sea  wall  being  on  the  other  (Edinburgh  Northern  Tram- 
way Bill,  1884,  3  C.  &  E.  397);  and  a  country  road  passing  through  a 
village  is  a  "street"  within  this  Standing  Order  (Tramways  Order  Con-, 
firmation,  etc.  (No.  2),  Bill,  1893,  E.  &  S.  310).  A  petitioner  whose  premises, 
did  not  abut  on  the  street,  but  the  access  to  which  was  in  it,  has  been 
given  a  locus  standi  under  this  Standing  Order  (North  Metropolitan  ■  Tram~ 
way  Bill,  1886,  2  E.  &  M.  122,  125). 
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"  Shareholders  "  of  an  incorporated  company  are  not  entitled  to  a  locub 
standi  against  a  bill  promoted  by  their  company  unless  their  interests  ag 
affected  by  the  bill  are  distinct  and  distinguishable  from  the  general 
interests  of  such  company  (S.  0. 131) ;  but  if  their  interests  are  distinguish- 
able, they  are  entitled  to  a  locus  standi,  provided  their  petition  is  in  form. 
Individual  shareholders,  whose  interests  may  not  necessarily  be  distinct 
from  the  general  body  of  shareholders,  but  who  may  disapprove  of  the 
scheme  of  any  bill  promoted  by  their  company,  and  who  have  properly  dis-* 
sented  at  a  meeting  of  the  company  held  pursuant  to  Standing  Orders 
62-66,  have  a  locus  standi  against  such  bill  (S.  0.  132).  The  fact  that  a. 
company  unnecessarily  held  a  Wharncliffe  meeting  under  Standing  Orders 
62  and  132  will  not  be  sufficient  to  give  a  dissentient  shareholder  a  locus 
standi  against  the  bill  {Liverpool,  London,  and  Globe  Insurance  Company 
Bill,  1889,  E.  &  M.  259;  and  see  Edinburgh  Corporation  Bill,  1897, 
S.  &  A.  161).  "Preference"  shareholders'  interests  are  often  distinct  from 
and  opposed  to  those  of  the  general  body  of  shareholders,  and  they  are  gener- 
ally allowed  a  locus  standi  against  a  bill  proposing  to  interfere  with  their 
security,  on  alleging  that  they  will  be  prejudiced  thereby  (see  Caledonian 
Railway,  etc.,  Bill,  1872,  2  C.  &  S.  257).  The  words,  "promoted  by  a  com- 
pany," in  Standing  Order  62,  apparently  mean  the  company  actually  intro- 
ducing a  bill,  and  cannot  be  extended  to  mean  a  "  municipal "  corporation 
who  promote  a  bill  to  confirm  an  agreement  entered  into  by  them  with  a 
tramway  company  for  the  purchase  of  the  undertaking  of  the  latter,  and 
the  transfer  thereof  to  them  {Edinburgh  Corporation  Bill,  1897,  S.  &  A.. 
161). 

By  Standing  Order  17,  notice  of  a  bill  for  altering  or  repealing  any 
express  statutory  provision  then  in  force  for  the  protection  of  the  owner, 
lessee,  or  occupier  of  any  property,  or  for  the  protection  or  benefit  of  any 
public  trustees  or  commissioners,  corporation,  or  person  specifically  named 
in  such  provision,  must  be  served  upon  every  such  owner,  lessee,  or 
occupier,  etc.,  and  the  persons  thus  entitled  to  notice  are  allowed  a  locus 
standi.  Petitioners  were  allowed  a  locus  standi  where  a  bill  proposed  to 
remove  a  restriction  on  a  former  Act  in  which  they  were  not  mentioned; 
and  which,  though  not  inserted  for  the  benefit  of  the  petitioners,  operated  to 
their  protection  (Croydon  Corporation  Bill,  1895,  S.  &  A.  5). 

A  trader,  who  may  be  very  much  impeded  in  carrying  on  his  business 
by  a  proposed  obstruction  of  a  right  of  access  to  his  premises,  is  entitled  to 
a  locus  standi  (Lancashire  &  Yorkshire  Railway  Bill,  1876,  1  C.  &  E.  235). 
A  "  single  "  traveller  on  a  railway  who  petitioned  against  a  bill  promoted 
by  a  railway  company,  and  who  alleged  that  the  charges  appearing  in  the 
schedule  of  the  bill  were  illegal,  was  refused  a  locus  standi  (Metropolitan 
District  Railway  Bill,  1896,  S.  &  A.  123). 

Where  a  bill  proposes  to  take  away  or  interfere  with  a  market^ 
individual  traders  therein  will  be  granted  a  locus  standi  as  representing  the 
traders.  A  rural  district  council  have  no  right  to  petition  against  a  bill  for 
the  establishment  of  markets  and  fairs  (Pwllheli  Corporation  Bill,  1897, 
S.  &  A.  216). 

Parish  Councils  have  no  power  to  oppose  private  bills  in  Parliament  at 
the  expense  of  the  rates ;  but  a  county  council  may  in  certain  cases  be 
given  a  locus  standi  to  represent  them  (see  Edinburgh  Extension  Bill,  1896, 
S.  &  A.  72). 

Eating  authorities  have  been  granted  a  locus  standi  against  railway  bills 
seeking  to  acquire  a  large  number  of  houses  in  their  parish,  upon  an 
allegation   that   the  proposed  works  would  greatly  diminish  the  rateable 


REFORMATORY;  REFORMATORY  SCHOOL      165 

value  of  their  parish,  and  would  increase  the  burdens  of  taxation  (South- 
Eastern  Railway  Bill,  1897,  S.  &  A.  222). 

Questions  of  locus  standi  which  may  arise  when  a  bill  goes  before  a 
committee  of  the  House  of  Lords  are  determined  by  that  committee  with- 
out any  preliminary  inquiry. 

[Authorities. — The  Locus  Standi  Reports  by  R.  C.  Saunders  and  Evans 
Austin,  being  a  continuation  of  the  Reports  by  Rickards  and  Saunders — 
Rickards  and  Michael— Clifford  and  Rickards— and  Clifford  and  Stephens 
—(1867-1898).  The  Standing  Orders  of  the  House  of  Commons  (Session 
1897).] 


Referendum. — See  Ad  referendum.  Also  used  to  describe  a 
reference  of  any  law  or  measure  to  the  decision  of  the  people.  (See 
Plebiscite,  Addenda,  vol.  xii.) 


Reform  Acts— A  popular  name  for  the  three  Acts  of  1832  (2  & 
3  Will.  IV.  c.  45),  1867  (30  &  31  Vict.  c.  102),  and  1884  (48  &  49  Vict, 
c.  3),  enlarging  the  franchise  for  parliamentary  elections.  The  Act  of  1832 
in  particular  is  called  the  Reform  Act ;  the  two  subsequent  Acts  being  more 
frequently  known  as  the  Representation  of  the  People  Acts.  See  Franchise 
(Electoral)  ;  Redistribution  of  Seats. 


Reformatory;  Reformatory  School.— For  legal  pur- 
poses the  word  may  be  taken  to  signify  a  certified  reformatory  school. 
Such  schools  are  institutions  to  which  youthful  offenders  may  be  committed 
on  conviction  of  crime.  They  are  grouped  together  with  industrial  schools 
under  the  control  of  the  Home  Secretary,  the  same  inspector  being  appointed 
for  both  sets  of  institutions  (Industrial  Schools  Act,  1866,  29  &  30  Vict. 
<5.  118,  s.  6).  Industrial  schools  are  differentiated  by  the  fact  that  children 
committed  to  them  must  not  have  been  actually  convicted.  The  Reforma- 
tory Schools  Act,  1866  (29  &  30  Vict.  c.  117),  is  of  even  date  with  the 
Industrial  Schools  Act.  The  general  provisions  of  the  two  Acts  are  similar, 
and  the  object  of  keeping  them  separate  was  doubtless  to  insist  upon  the 
moral  line  of  demarcation  supposed  to  be  drawn  between  their  respective 
inmates  by  the  fact  of  conviction  or  non-conviction.  To  the  same  senti- 
ment may  be  attributed  the  discriminating  use  of  the  term  "youthful 
offender  "  in  the  one  case,  and  "  child  "  in  the  other. 

The  provisions  for  the  establishment  and  inspection  of  certified  reforma- 
tory schools  (29  &  30  Vict.  c.  117,  ss.  4-11),  and  for  the  regard  to  be  had 
to  religious  persuasion  on  commitment  (ss.  14-16),  are  the  same  as  in  the 
■case  of  Industrial  Schools  (q.v.).  It  will  be  observed  that  the  system  is 
generally  favourable  to  the  voluntary  and  denominational  principle. 

The  following  classes  of  children  may  be  sent  to  a  certified  reformatory 
school : — 

I.  Any  youthful  offender  who,  in  the  opinion  of  the  Court  before 
whom  he  is  charged,  is  less  than  sixteen  years  of  age,  and  who  is  convicted, 
whether  on  indictment  or  by  a  Court  of  summary  jurisdiction,  of  an  offence 
punishable  with  penal  servitude  or  imprisonment,  and  either — 

(a)  Appears  to  the  Court  to  be  not  less  than  twelve  years  of  age ;  or 

(b)  Is  proved  to  have  been  previously  convicted  of  an  offence  punishable 
with  penal  servitude  or  imprisonment.     The  sentence  to  a  reformatory  may 
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■be. in: addition  to,  or  in  lieu  of,  sentencing  according  to  law  to  any  punisfr1- 
ment  (Eeformatory  Schools  Act,  1893,  56  &  57  Vict.  c.  48,  s.  1,  superseding 
the  Eeformatory  Schools  Act,  1866,  s.  14,  in  part). 

II.  Any  child  between  ten  and  sixteen  sent  to  a  certified  industrial 
school,  who,  whilst  liable  to  be  detained  there,  whether  lodging  in  the  school 
or  not,  is  summarily  convicted  of  wilfully  neglecting  or  wilfully  refusing  to 
-conform  to  the  rules  of  the  school  (Industrial  School  Act,  1866,  29  &  3d 
Vict.  c.  118,  s.  32). 

III.  Any  child  under  sixteen  convicted  of  carnally  knowing  a  girl 
under  thirteen,  or  of  attempting  the  same.  The  sentence  to  a  reformatory- 
may  be  in  addition  to  a  whipping  (Criminal  Law  Amendment  Act,  1885„ 
48  &  49  Vict.  c.  69,  s.  4). 

Period  of  Detention.— 'For  classes  I.  and  II.  the  period  of  detention  is  not 
less  than  three  years  or  more  than  five,  so,  however,  that  the  period  is  such 
as  will  in  the  opinion  of  the  Court  expire  at  or  before  the  time  at  which  the 
offender  will  attain  the  age  of  nineteen  years  (56  &  57  Vict.  c.  48,  s.  1 ; 
29  &  30  Vict.  c.  118,  s.  32).  For  class  III.  the  period  is  not  less  than  two 
■or  more  than  five  years. 

Licensing. — After  eighteen  months'  detention,  any  child  may  be  placed 
out  on  licence  by  the  managers  for- not  more  than  three  months.  Such 
licences  are  revocable  at  any  time,  but  may  be  renewed  for  the  like 
.periods  (29  &  30  Vict.  c.  117,  s.  18). 

Power  to  apprentice  or  dispose  of  a  child  with  his  consent  in  any  trade', 
calling,  or  service,  or  by  emigration,  at  any  time  before  the  expiration  of 
the  period  of  detention,  is  given  to  the  managers  by  the  Eeformatory  and 
•Industrial  Schools  Act,  1891,  54  &  55  Vict.  c.  23,  s.  1,  subject  to  the  proviso 
.that  where  the  child  is '  to  be  disposed  of  by  ■  emigration,  or  in  any  casfe 
unless  he  has  been  detained  twelve  months,  the  consent  of  the  Secretary  of 
State  must  be  obtained. 

The  cost  of  maintenance  is  provided  from  the  following  sources : — 

(1)  Contribution  by  Treasury. — Under  the  Act  of  1866,  29  &  30  Vict, 
.c.  117,  s.  24,  the  Treasury  may  contribute  such  sum  as  the  Secretary  of  State 
■may  recommend.  The  usual  contribution  per  head  is  6s.  a  week,  to  be 
reduced. to  4s.,  where  an  offender  has  attained  the  age  of  sixteen  years  and 
,has  also  been  three  years  in  a  school.  For  other  variations,  see  Hornby's 
Reformatory  and  Industrial  Schools  Acts,  p.  15.  During  licence  the  contri- 
bution is  2s.  for  each  of  the  first  thirteen  weeks,  and  Is.  for  each  of  the  next 
■twenty-six  weeks. 

(2)  Contribution  by  Parent. — Under  the  Eeformatory  Schools  Act,  1866, 
29  &  30  Vict.  c.  117,  s.  25,  the  parent  or  step-parent,  or  other  person  legally 
liable  to  maintain  any  youthful  offender  detained  in  a  certified  reformatory 
school,  shall,  if  of  sufficient  ability,  contribute  a  sum  not  exceeding  5s.  a 
week,  to  be  fixed  by  a  Court  of  summary  jurisdiction  on  complaint  by  the 
Inspector  of  reformatory  schools  or  his  agent ;  every  such  payment  to  go 
not  to  the  managers,  but  in  relief  of  the  charges  on  the  Treasury. 

(3)  Contribution  by  Prison  Authority. — The  prison  authority  may  be 
themselves  the  managers,  or  they  may  contribute  from  the  rates  to  the 
managers.  With  regard  to  the  prison  authorities,  it  may  be  observed 
.that  under  the  Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  there- 
are  transferred  to  the  county  council  the  powers  as  regards  reformatory 
and  industrial  schools  —  (a)  Of  Quarter  Sessions,  s.  3  (7);  and  (b)  of 
boroughs  with  a  population  under  10,000,  s.  38  (2) ;  whilst  the  councils  of 
boroughs  with  a  population  over  10,000  retain  such  powers,  s.  35  (1) ;  and  the 
council  of  a  county  borough  has  itself  the  powers  of  a  county  council,  s.  34  (1% 
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(4)  Residue  of  Cost  of  Maintenance. — The  residue  (if  any)  of  the  cost  of 
maintenance  falls  upon  the  managers,  receipt  by  whom  of  the  child  is  a  legal 
undertaking  to  educate,  clothe,  lodge,  and  feed  him  during  the  whole  period 
of  his  detention  (29  &  30  Vict.  c.  117,  s.  8). 

[Authorities. — Eeport  of  Departmental  Committee  on  Eeformatory  and 
Industrial  Schools,  1896;  Annual  Eeports  of  Inspector  of  Eeformatory  and 
Industrial  Schools ;  Hornby's  Reformatory  and  Industrial  Schools  Acts.] 


Refresher. — See  Advocate. 

Refreshing  Memory.— See  Witness. 


Refreshment  House. — See  Public  Entertainment;  and  23 
&  24  Vict.  c.  27,  s.  9. 


Refuge,   Port  of.— See  Aveeage;  Caego. 


Refuse,  Removal  Of. — The  health  and  well-being  of  a 
populous  district  depends  largely  on  the  maintance  of  an  effective  system 
of  sewers  and  drains,  capable  of  promptly  removing  all  noxious  liquid 
matters  which  might  become  sources  of  injury,  if  allowed  to  remain 
and  putrefy.  The  removal  of  solid  refuse  is  hardly  less  important.  It 
may  not  be  put  into  sewers  or  drains  or  water-courses,  but  must 
be  removed  by  other  means  and  disposed  of,  so  as  not  to  cause  a  nuisance 
(see  Eivees  Pollution).  ; 

This  refuse  may  be  divided  into  two  classes,  public  and  private. 
Public  refuse,  or  street  and  road  sweepings,  must  generally  be  dealt  with 
by  the  authorities  responsible  for  the  streets  and  places  where  it  is 
produced  (see  Street).  The  duty  of  dealing  with  private  refuse  may  be 
considered  as  imposed  both  on  the  individuals  who  cause  it  to  be 
produced  and  on  the  authorities  charged  with  the  care  of  public  health. 
Accumulations  of  refuse  are  very  likely  to  cause  nuisances,  and  premises 
on  which  such  accumulations  occur  might  be  dealt  with  under  the  laws  for 
suppressing  nuisances  (see  Nuisance).  Sanitary  authorities  may  thus 
oblige  the  occupiers  of  any  premises  in  their  districts  to  remove  solid 
refuse.  In  many  cases,  however,  they  can  much  more  easily  and  effectively 
undertake  such  duties  than  any  individual  can.  Power  has  accordingly 
been  given  to  them  to  do  so,  as  part  of  their  ordinary  work;  and  in 
proper  cases  they  may  be  required  to  undertake  it. 

House  refuse. — Every  local  sanitary  authority  may — and,  when  required 
by  the  Local  Government  Board,  shall — themselves  undertake  or  contract 
for  the  removal  of  house  refuse  from  premises,  and  the  cleaning  of  earth 
closets,  privies,  ashpits,  and  cesspools  (38  &  39  Vict.  c.  55,  s.  42).  Matters 
so  collected  or  removed  become  the  property  of  the  sanitary  authority,  who 
may  sell  or  otherwise  dispose  of  them  and  devote  the  proceeds  towards  the 
reduction  of  their  ordinary  expenses ;  but  the  occupier  of  a  house  may  retain 
possession  of  matters  produced  on  his  own  premises  and  intended  to  be  re- 
moved for  sale  or  for  his  own  use,  if  they  are  in  the  meantime  kept  so  as  not 
,to  be  a  nuisance  (ibid.).    The  scheme  of  the  Act  is  that  ordinary  house  refuse, 
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likely  to  become  injurious  to  health  if  left  to  accumulate,  shall  be  removed, 
by  the  sanitary  authority  (Collins  v.  Paddington  Vestry,  1879,  40  L.  T. 
843);  but  that  trade  refuse  shall  be  left  to  be  removed  by  those  who 
produce  it.  If  it  is  valuable,  the  profit  is  left  to  them ;  and  if  its  removal 
entails  expense,  they,  and  not  the  rates,  should  bear  the  burden  (Gay  v. 
Cadby,  1887,  2  C.  P.  D.  391).  The  Public  Health  London  Act  (infra)  defines 
"  house  refuse  "  and  "  trade  refuse,"  so  that  there  is  less  doubt  in  London 
than  elsewhere  as  to  the  matters  which  a  sanitary  authority  is  bound  to 
remove,  and  which  therefore  it  is  entitled  to  appropriate  and  turn  to  profit 
if  that  can  be  done.  But  the  dividing  line  is  still  uncertain.  Ashes,  for 
instance,  produced  in  the  process  of  manufacture,  have  several  times  been 
held  to  come  under  the  term  trade  refuse  rather  than  house  refuse  (Filby 
v.  Combe,  1837,  2  Mee.  &  W.  677 ;  Lyndon  v.  Standbridge  1857,  2  H.  &  N 
45  ;  London  and  Provincial  Laundry  Co.  v.  Willesden  Board,  [1892]  2  Q.  B. 
271),  while  ashes  produced  from  the  furnaces  in  a  hotel  have  been  held  to  be 
house  refuse,  which  the  sanitary  authority  must  remove  without  charge 
(St.  Martin's  Vestry  v.  Gordon,  [1891]  1  Q.  B.  61).  If  trade  refuse  causes  or 
is  liable  to  cause  a  nuisance,  it  should  be  promptly  removed,  otherwise  the 
occupier  of  the  premises  where  it  is  deposited  is  liable  to  summary 
proceedings  under  sec.  91  (see  Nuisance). 

If  a  local  authority,  who  have  undertaken  or  contracted  for  the  removal 
of  house  refuse  from  premises  or  the  cleaning  of  earth  closets,  privies, 
ashpits,  and  cesspools,  fail  without  reasonable  excuse  to  have  the  refuse 
removed  or  the  closets,  etc.,  cleaned  within  seven  days  after  notice  in 
writing  from  the  occupier  of  any  premises  within  their  district  requiring 
them  to  do  so,  they  become  liable  to  pay  such  occupier  a  penalty  not 
exceeding  five  shillings  for  every  day  during  which  such  default  continues 
subsequently  (s.  43).  It  was  formerly  held  that  an  action  lay  against  a 
public  body  charged  with  the  duty  of  removing  refuse,  for  damages 
consequent  on  their  failure  to  perform  that  duty  (Holbom  Guardians  v. 
St.  Leonard's,  Shoreditch,  Vestry,  1876,  2  Q.  B.  D.  145).  The  Act  then  in 
question,  however,  did  not  specifically  impose  a  penalty  on  the  public  body,  in 
case  of  default,  though  it  did  on  their  contractors.  Eecently,  under  the  London 
Act,  1891  (infra),  which  does  impose  such  a  penalty,  it  has  been  held  that 
no  action  is  maintainable,  the  above  case  not  apparently  having  been  cited 
(Saunders  v.  Holbom  District  Board,  [1895]  1  Q.  B.  64).  The  penalty  of  five 
shillings  would  often  not  give  adequate  compensation  to  a  person  aggrieved 
by  the  nuisance  caused  by  the  non-removal  of  refuse.  It  would  probably 
not  even  repay  the  expense  to  which  he  might  be  put  in  procuring  its 
removal  himself.  Although  he  may  not  be  entitled  to  maintain  an  action, 
the  question  of  his  right  to  claim  compensation  in  such  a  case  from  the 
defaulting  local  authority  is  at  present  undecided. 

Where  they  do  not,  voluntarily  or  involuntarily,  undertake  the  duty  of 
removing  house  refuse,  local  authorities  may  make  by-laws  regulating 
its  removal  by  other  persons,  and  may,  by  such  by-laws,  impose  the  duty 
of  such  removal  on  the  occupier  of  any  premises  at  such  intervals  as  they 
think  fit  (s.  44).  An  urban  authority  may  also,  when  it  has  adopted  the 
Act  of  1890,  make  by-laws — (a)  for  prescribing  the  times  for  removal  or 
carriage  through  the  streets  of  any  local  or  offensive  or  noxious  matter  or 
liquid ;  and  (b)  for  providing  that  the  vessel,  receptacle,  cart,  or  carriage 
used  shall  be  properly  constructed  and  covered  so  as  to  prevent  the  escape 
of  any  such  matter  or  liquid ;  and  (c)  for  compelling  the  cleansing  of  any 
place  whereon  such  matter  or  liquid  shall  have  been  dropped  or  spilt  in 
such  removal  or  carriage  (53  &  54  Vict.  c.  59,  s.  26).     A  local  authority, 
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urban  or  rural,  who  themselves  undertake  the  removal  of  house  refuse,  may 
also  make  by-laws  imposing  on  the  occupier  of  any  premises  duties  in 
connection  with  such  removal  so  as  to  facilitate  their  work  (ibid.). 

Offensive  matters. — Apart  from  house  refuse,  which  can  be  dealt  with  as 
rabove  stated,  further  powers  are  given  in  urban  districts  enabling  an  inspector 
of  nuisances,  where  it  appears  to  him  that  any  accumulation  of  manure,  dung, 
soil,  filth  or  other  offensive  or  noxious  matter  ought  to  be  removed,  himself  to 
give  notice  requiring  its  removal.  If  the  notice  is  not  complied  with  within 
twenty-four  hours,  the  manure  or  other  matter  referred  to  shall  be  vested 
in  and  sold  and  disposed  of  by  the  urban  authority.  The  proceeds  are  to  be 
applied  in  payment  of  the  expenses  incurred,  and  the  surplus,  if  any,  paid 
to  the  owner  of  the  matter  removed;  if,  instead  of  a  surplus,  there  is  a 
-deficiency,  it  may  be  recovered  from  the  owner  of  the  accumulation,  or  from 
the  occupier  of  the  premises  on  which  it  was  (Act  of  1875,  s.  49).  An  urban 
authority  may  also  give  notice  requiring  manure  or  other  refuse  matter  to 
be  periodically  removed  from  mews,  stables,  or  other  premises.  If  the 
notice  is  not  complied  with,  any  person  to  whom  the  manure  or  other  refuse 
belongs,  who  fails  to  remove  it  as  directed,  is  liable  to  a  penalty  for  each 
day  during  which  such  manure  or  other  refuse  matter  is  permitted  to 
accumulate  (ibid.  s.  50). 

An  urban  authority  may,  if  they  see  fit,  provide  receptacles  for  the 
temporary  deposit  and  collection  of  dust,  ashes,  and  rubbish ;  and  may  also 
•provide  fit  buildings  and  places  for  the  deposit  of  any  matters  collected  by  them 
(ibid.  s.  45).  They  have  no  right  of  course  to  exercise  this  power  so  as  to  cause 
a  nuisance  (cp.  Vernon  v.  St.  James  Vestry,  1880, 16  Ch.  D.  449).  But  other- 
wise the  choice  of  site  is  left  to  their  discretion  absolutely,  and  will  not  be 
interfered  with  unless  it  can  be  shown  that  the  site  chosen  is  improper  (Pethick 
v.  Mayor  of  Plymouth,  1894,  70  L.  T.  304).  Such  rubbish  as  cannot  be  profit- 
ably sold  is  now  often  rendered  innoxious  by  burning  it  in  a  furnace  called 
a  destructor.  Complaints  are  sometimes  made  that  these  places  are  in 
themselves  nuisances,  but  they  have  not  yet  been  held  to  be  so  by  any 
, Court.  Eural  authorities  have  no  powers  for  this  purpose;  if  their  district 
is  populous,  so  as  to  require  provision  for  the  disposal  of  solid  refuse,  they 
must  obtain  urban  powers  from  the  Local  Government  Board. 

London. — The  law  on  these  matters  in  London  is  now  contained  in  the 
Public  Health  (London)  Act,  1891,  54  &  55  Vict.  c.  76.  These  provisions 
are  similar  to  those  applicable  to  England  generally,  but  in  many  respects 
are  more  stringent.  It  is  now  the  duty  of  every  sanitary  authority  (though 
.one  which  is  in  many  instances  neglected)  to  keep  the  public  streets  of 
their  district,  including  the  footways,  properly  swept  and  cleansed,  so  far  as 
is  reasonably  practicable,  and  to  collect  and  remove  from  such  streets  all 
street  refuse  (s.  29).  This  term  is  defined  as  meaning  "  dust,  dirt,  rubbish, 
mud,  road  scrapings,  ice,  snow,  and  filth  "  (s.  141).  It  is  also  the  duty  of 
every  sanitary  authority  to  secure  the  due  removal  at  proper  periods  of 
house  refuse,  i.e.  "  ashes,  cinders,  breeze  rubbish,  night  soil,  and  filth  "  from 
.premises;  and  to  secure  the  due  cleansing  out  and  emptying  at  proper 
periods  of  ashpits,  earth  closets,  privies,  and  cesspools,  if  any,  in  their 
district  (s.  30).  Every  sanitary  authority  must  employ  or  contract  with 
scavengers  for  the  execution  of  their  duties  with  respect  to  the  sweeping 
and  cleansing  streets,  the  collection  and  removal  of  street  and  house  refuse, 
and  the  cleansing  out  and  emptying  of  ashpits,  earth  closets,  privies,  and 
cesspools  (s.  31).  All  street  and  house  refuse  collected  by  them,  or  on 
:  their  behalf,  is  declared  to  be  their  property,  and  they  have  full  power  to 
sell  and  dispose  of  the  same  as  they  may  think  proper  (s.  32).     No  one, 
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other  than  the  sanitary  authority,  or  their  contractors  or  servants,  may 
carry  away  any  house  or  street  refuse  from  any  premises  or  street,  under  a, 
penalty  of  £5,  except  that,  if  the  sanitary  authority  or  their  employees 
neglect  for  the  space  of  seven  days  to  remove  house  refuse,  the  occupier  of 
the  premises,  after  giving  the  sanitary  authority  twenty-four  hours'  notice, 
may  give  away  or  sell  his  house  refuse  (s.  34).  The  sanitary  authority  are 
liable  to  a  fine  not  exceeding  £20  if  street  refuse  is  not  collected  and 
removed  as  far  as  reasonably  practicable,  or  if  house  refuse  is  not  regularly 
removed,  or  any  ashpit,  etc.,  is  not  cleansed  out  or  emptied  within  forty*- 
eight  hours  after  service  of  a  written  notice  by  the  occupier  of  the  premises 
requiring  this  to  be  done.  Any  person  in  the  employ  of  a  local  authority, 
or  of  their  contractor,  who  demands  any  fee  or  gratuity  for  removing 
house  refuse,  is  also  liable  to  a  fine  for  so  doing  (ss.  29  and  30).  "Where 
the  sanitary  authority  had  entered  into  a  bond  fide  contract  with  a  firm  of 
scavengers  to  perform  their  duty  of  removing  house  refuse,  the  authority 
(under  the  corresponding  s.  125  of  the  Metropolis  Local  Management  Act, 
1855)  were  held  not  liable  for  the  failure  of  their  contractor  to  remove 
such  refuse  {Ellis  v.  Strand  District  Board,  1892,  67  L.  T.  307).  The  words 
of  the  Act  of  1891  are,  however,  not  the  same  as  those  of  the  earlier  Act, 
and  the  employment  of  a  responsible  contractor  would  not,  it  seems,  now 
excuse  a  sanitary  authority  from  the  penalty  for  failure  to  remove  house 
refuse  after  receiving  a  proper  notice  to  remove  it.  The  penalty  is  the 
only  remedy  provided  by  statute ;  and  a  person  aggrieved  cannot  maintain 
an  action  against  a  sanitary  authority  for  failure  to  remove  refuse 
{Saunders  v.  Holborn  District  Board,  supra).  Sanitary  authorities  must  also 
remove  trade  refuse  when  required  by  the  owner  or  occupier  of  any 
premises  to  do  so.  Such  owner  or  occupier  must,  however,  pay  a 
reasonable  sum  for  such  removal,  to  be  settled  in  case  of  dispute  by  a 
petty  sessional  Court  (s.  33).  Trade  refuse  is  defined  by  sec.  141  to 
mean  "  the  refuse  of  any  trade,  manufacture,  or  business,  or  of  any  building 
materials." 

The  removal  and  disposal  of  refuse  must  be  so  conducted  as  not  to 
cause  a  nuisance.  Any  premises  used  by  a  sanitary  authority  for  the 
treatment  or  disposal  of  any  street  or  house  refuse,  which  are  a  nuisance,  or 
injurious  or  dangerous  to  health,  are  a  nuisance  which  may  be  dealt  with 
summarily  (see  Nuisance).  The  removal  of  house  and  street  refuse  when 
collected  or  deposited  by  a  sanitary  authority  is  deemed  to  be  a  business 
carried  on  by  that  authority  which  may  be  dealt  with  as  an  Offensive 
Trade  (s.  22).  In  both  these  cases  the  London  County  Council  is  em- 
powered to  put  the  law  in  force  against  the  offending  sanitary  authority. 


Regal  Fish. — See  Fish,  Eoyal. 


Regalia — The  rights  enjoyed  by  the"  sovereign ;  his  prerogative 
rights.  They  are  sometimes  divided  with  the  majora  and  minora  regalia ; 
the  former  relating  to  the  royal  dignity  and  power,  the  latter  to  matters  of 
revenue  (see  Prerogative). 

The  name  "  regalia "  is  also  given  to  the  various  articles — the  crown, 
the  sceptre  with  the  dove,  the  sceptre  with  the  cross,  the  orb,  etc. — used  at 
the  coronation  of  the  sovereign.  The  regalia  is  preserved  in  the  Tower  ; 
the  old  regalia  of  Scotland  in  the  crown-room  of  Edinburgh  Castle  (see 
■Encycl.  Brit.,  9th  ed.,  sub  voce  "  Kegalia  "). 
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Regard,  Court  Of— One  of  the  old  Forest  Courts.  It  was 
held  every  third  year  for  the  expeditation  or  lawing  of  dogs ;  the  dogs  were 
expeditated,  that  is,  their  claws  were  cut,  to  prevent  them  chasing  the  deer. 


Regard  Of  the  Forest — The  view  or  inspection  of  a  royal  forest 
by  the  regarders  of  the  forest  and  certain  other  officers.  The  regarders  were 
required  to  go  through  the  whole  forest  every  third  year  to  make  their 
regard,  and  to  see  and  inquire  into  all  offences  of  the  forest  in  vert  or 
venison  and  certain  other  matters  (Man wood,  Forest  Zaivs,  p.  419).  See 
•Forest. 


Regatta. — See  Limitation  of  Liability. 


Regency. — The  word  "regency"  is  used  to  signify  a  vicarious  exer- 
cise of  the  royal  authority  occasioned  by  the  absence,  youth,  or  incapacity 
of  the  sovereign.  The  office  of  Eegent  is  said  to  be  unknown  to  the  law  in 
the  sense  that  it  has  no  existence  at  common  law,  but  must  be  created  by 
special  provision  in  every  case. 

Absence. — In  the  case  of  absence  beyond  the  seas,  the  sovereign  may 
delegate  the  exercise  of  the  royal  authority,  either  to  a  Eegent  or  to  Lords 
Justices.  An  Act  of  Parliament  (2  Will.  &  Mary,  c.  6)  was  required  (14 
Lords'  Journ.  491,  493)  to  enable  "William  in.  to  appoint  Queen  Mary  to 
administer  the  Government  during  his  absence,  but  this  was  only  because 
the  Bill  of  Eights  had  provided  that  he  should  have  the  sole  exercise  of 
their  joint  sovereignty.  The  usual  course  has  been  for  the  sovereign  in 
Council  to  declare  his  intention  of  appointing  a  Eegent  or  Lords  Justices, 
and  to  order  a  commission  to  be  prepared  to  pass  the  Great  Seal  for  that 
purpose,  or  to  approve  of  a  commission  already  prepared.  George  I.  appointed 
the  Prince  of  Wales  Eegent  in  1716,  and  George  n.  appointed  Queen  Caro- 
line in  1632 ;  in  other  cases,  Lords  Justices  were  appointed.  George  in. 
never  left  England  during  the  sixty  years  of  his  reign ;  but  Lords  Justices 
were  again  appointed  on  George  iv.'s  visit  to  Hanover  in  1821.  All  these 
precedents  were  collected  by  Lord  Campbell  in  his  speech  in  the  House  of 
Lords  on  Her  Majesty's  intended  visit  to  Germany  in  1845  (Hans.  vol. 
lxxxii.  p.  1510).  By  this  time  increased  facilities  of  communication  had 
removed  the  practical  necessity  for  such  an  appointment,  and  the  Govern- 
ment was  advised  that  the  Queen  was  not  incapacitated  by  absence  from  the 
realm  for  the  personal  exercise  of  the  royal  authority.  There  has  therefore 
been  no  appointment  of  a  Eegent  or  Lords  Justices  during  the  present 
reign.  In  1876  it  is  said  to  have  been  settled,  that  whilst  absent  from  the 
realm  the  Queen  might  even  authorise  the  royal  assent  to  be  given  to 
the  bills  (May,  Pari.  Pract.,  10th  ed.,  p.  485).  In  case  of  a  demise  of  the 
Crown  during  the  absence  of  the  heir  to  the  throne,  7  Will.  iv.  and  1  Yict. 
c.  72  makes  provision  for  appointing  certain  high  officers  of  State  and 
other  Lords  Justices  during  his  absence,  but  restrains  them  from  creating 
peers,  leasing  Crown  lands,  dissolving  Parliament,  or  giving  the  royal 
assent  to  an  Act  altering  the  succession  to  the  Crown. 

Youth. — The  Crown  is  not  subject  to  the  incapacity  of  nonage.  In 
law  the  sovereign  can  never  be  a  minor,  and,  as  Lord  Eldon  explained  to 
the  House  of  Lords,  however  tender  his  years,  he  is  by  a  fiction  or  pre- 
sumption of  law,  supposed  to  have  as  much  sense,  knowledge,  and  experience 
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as  if  he  reached  the  years  of  three  score  and  ten.  A  new-born  baby  coming 
to  the  throne  would  therefore  be  competent  to  give  the  royal  assent  to  a 
statute  for  the  establishment  of  a  regency ;  it  has,  however,  been  usual  to 
anticipate  such  a  necessity  by  a  statutory  provision  in  the  preceding 
reign.  See  the  Eegency  Acts  24  Geo.  n.  c.  24;  5  Geo.  in.  c.  27;  1  Will.  iv. 
c.  2 ;  and  3  &  4  Vict.  c.  52.  This  last  statute,  which  was  repealed  in  1874, 
appointed  Prince  Albert  Eegent,  and  contained  a  proviso  forbidding  the 
marriage  of  the  sovereign  under  eighteen,  without  the  consent  of  the 
•Eegent  and  Parliament,  and  making  the  parties  to  such  an  attempted 
marriage  guilty  of  high  treason. 

Merited  Incapacity. — The  illness  of  George  III.  in  1787  gave  rise  to  a 
constitutional  controversy  as  to  the  proper  mode  of  appointing  a  Eegent 
in  case  of  the  mental  incapacity  of  the  sovereign.  In  the  absence  of 
decisive  precedents  the  views  of  the  contending  parties  were  coloured  by 
their  interests.  Fox  and  the  Whigs  contended  that  the  full  exercise  of 
the  royal  authority  devolved  as  of  right  on  the  Prince  of  Wales,  and  that 
Parliament,  by  way  of  address,  ought  to  request  him  to  assume  the  regency. 
Pitt  and  the  Tories,  on  the  other  hand,  contended  that  though  the  choice 
ought  to  fall  on  the  heir-apparent,  it  was  for  Parliament  to  settle  the 
conditions  of  the  regency.  Parliament  met  without  the  royal  authority,  and 
after  much  discussion,  resolutions  were  passed  in  both  Houses,  authorising 
the  Lord  Chancellor  to  affix  the  Great  Seal  to  a  commission  for  opening 
Parliament,  and  later  to  a  commission  for  giving  the  royal  assent  to  the 
Eegency  Bill.  The  king's  recovery  put  an  end  to  the  question.  In  1804  his 
mind  was  again  temporarily  affected,  and  the  Chancellor,  Lord  Eldon,  was 
charged  by  the  Opposition  with  conduct  little  short  of  high  treason  in 
taking  the  royal  assent  under  these  circumstances  to  the  use  of  the  Great 
■Seal.  On  the  occasion  of  a  fresh  attack  in  1810,  Lord  Eldon  refused  to 
seal  a  commission  for  further  proroguing  Parliament.  The  precedent  of 
1789  was  now  followed ;  Parliament  met  informally,  and  the  Chancellor  was 
authorised  by  addresses  from  both  Houses  to  seal  a  commission  for  formally 
opening  Parliament,  and  later  for  assenting  to  the  Eegency  Bill. 


Regicide. — See  Treason. 


Regimental  Debts. — On  the  death,  desertion,  or  insanity  of 
persons  in  the  army  who  are  subject  to  military  law,  the  Eegimental  Debts 
Act,  1893  (56  Vict.  c.  5),  provides  certain  modes  of  dealing  with  their  effects 
in  order  to  secure  the  payment  of  specified  preferential  debts,  and  of 
disposing  of  the  residue.  In  the  navy  the  custom  of  the  service  is  followed 
and  prescribed  in  the  Admiralty  Eegulations  in  respect  of  the  collection  of 
,  effects,  and  the  deduction  of  charges  which  may  be  made  before  the  residue  is 
disposed  of  under  the  Acts  relating  to  the  disposal  of  money  and  effects 
under  the  control  of  the  Admiralty  (see  Navy  ;  Pay  and  Pensions). 

By  the  above-mentioned  Act,  what  is  called  the  committee  of  adjustment, 
consisting  of  officers  of  varying  rank  according  to  the  rank  of  the  deceased, 
as  prescribed  in  the  regulations  made  under  the  Act,  is  authorised  to  secure 
and  make  an  inventory  of  such  effects  of  the  deceased  as  are  in  camp  or 
quarters,  and  to  ascertain  the  amount,  and  provide  for  the  payment  of  the 
preferential  charges.  These  are  the  expenses  of  the  last  illness  and 
funeral,  and  military  debts,  such  as  quarters,  mess,  band,  and  other 
regimental  accounts,   and   military  clothing  and   equipments   (see    s.   2). 
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Servants'  wages,  hot  exceeding  two  months,  and  household  expenses 
incurred  within  a  month  before  the  death,  or  after  the  last  issue  of  pay, 
whichever  is  the  shorter  period,  are  also  included. 

If  within  one  month  after  the  death  the  representatives,  or  others,  pay 
these  charges,  or  secure  their  payment,  the  committee  must  not  further 
interfere  with  the  property.  Otherwise  it  is  given  all  such  powers  for 
collecting  and  selling  the  effects  as  if  it  had  taken  out  representation. 
The  committee  must  pay  the  surplus  to  the  paymaster,  as  prescribed 
in  the  regulations;  and  this  must  be  paid  by  him  to  the  represent- 
ative of  the  deceased,  if  he  knows  of  such ;  and  if  not,  and  the  amount 
does  not  exceed  £100,  he  may  pay  it  to  such  persons  as  appear  to  be 
beneficially  entitled  to  the  personal  estate.  If  it  is  not  so  disposed  of, 
it  must  be  paid  to  the  Secretary  of  State,  to  be  paid  by  him  to  the 
representative  of  the  deceased  if  he  has  notice,  along  with  any  pay,  arrears, 
grants,  etc.,  to  which  the  deceased  was  entitled.  If  he  does  not  know  of  a 
representative,  he  must  publish  a  notice  in  the  London  Gazette,  with 
particulars  of  the  deceased,  and  this  must  be  done  annually  for  six  years,  as 
long  as  no  claim  is  made.  Six  months  after  the  last  notice,  if  there  has 
been  no  claim,  the  residue,  together  with  accumulations,  is  to  be  applied  as 
prescribed  in  or  towards  the  creation  or  maintenance  of  such  compassionate 
or  other  fund  for  the  benefit  of  widows  and  children,  or  other  near 
relatives  of  soldiers  dying  on  service,  or  within  six  months  after  discharge, 
as  may  be  prescribed. 

If  the  amount  is  under  £100  the  Secretary  of  State  may  dispense  with 
administration  being  taken  out ;  and  if  there  is  no  representative,  he  may 
apply  the  residue  for  the  benefit  of  the  persons  appearing  to  be  entitled, 
and  may  invest  the  same  for  them  in  a  military  or  other  savings  bank 
(s.  9). 

An  official  administrator  is  not  entitled  to  interpose,  except  as  pre- 
scribed, or  if  he  is  required  to  do  so  by  the  committee  of  adjustment,  or 
paymaster,  or  Secretary  of  State  (s.  14), 

Creditors  administering  are  not  entitled  to  take  out  administration 
under  the  Act,  nor  entitled  to  claim  from  the  paymaster,  or  Secretary  of 
State,  any  part  of  the  property. 

For  the  special  cases  of  the  death  of  an  army  paymaster,  deserters, 
and  felons,  and  in  cases  of  insanity,  see  sees.  22-24. 

See  Military  Testament;  Naval  Testament;  Peobate;  Pay  and 
Pensions. 


Register — A  book  in  which  matters  are  recorded  or  registered. 
Under  various  statutes  registers  are  appointed  to  be  kept  in  which 
particular  matters  are  registered;  these  are,  e.g.,  the  registers  of  births, 
deaths,  and  marriages,  the  register  of  joint-stock  companies,  of  bills  of  sale, 
of  ships,  of  deeds,  etc. 

Register  Of  Writs — An  old  collection  of  legal  forms,  or 
register  of  such  writs  as  were  suable  out  of  the  King's  Courts  (3  Black. 
Com.  183). 

Register  of  Writs  and  Orders.— By  the  Land  Charges 
Eegistration  and  Searches  Act*  1888,  a  register  of  writs  and  orders  was  estab- 
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lished  and  appointed  to  be  kept  at  the  Office  of  Land  Begistry  (s.  5).  In 
this  register  may  be  registered  any  writ  or  order  affecting  land  issued  or 
made  by  any  Court  for  the  purpose  of  enforcing  a  judgment,  statute,  or  recog- 
nisance, and  any  order  appointing  a  receiver  or  sequestrator  of  land  (ibid.). 
Entries  in  the  register  are  made  in  the  name  of  the  person  whose  land  is 
affected  by  the  writ  or  order  (ibid.  subs.  2),  and  to  be  effective  the  registration 
must  be  renewed  every  five  years  (ibid.  subs.  3).  Every  such  writ  and  order 
as  is  mentioned  in  sec.  5  of  the  Act,  and  every  delivery  in  execution  or  other 
proceeding  taken  in  pursuance  of,  or  in  obedience  to,  any  such  writ  or  order, 
is  void  as  against  a  purchaser  for  value  of  the  land,  unless  the  writ  or  order 
is  for  the  time  being  registered  in  pursuance  of  the  Act  (s.  6).  It  was 
provided,  however,  that  sec.  6  should  not  affect — (1)  writs  or  orders  registered 
at  the  commencement  of  the  Act  (1st  January  1889),  in  pursuance  of  27  & 
28  Vict.  c.  112,  until  the  expiry  of  the  period  for  which  they  were  so 
registered ;  or  (2)  the  registration  as  a  lis  pendens  of  the  proceeding  in  which 
the  writ  or  order  was  issued  or  made  (see  the  sections  fully  annotated  in 
Elphinstone  and  Clark,  Searches,  Appendix).     See  Searches. 


Registrar— 

Chancery. — Attached  to  the  Chancery  Division  of  the  High  Court  there 
are  twelve  registrars,  who  attend  in  the  courts  of  that  division,  and.  also 
in  the  Court  of  Appeal  on  the  hearing  of  Chancery  appeals,  according  to 
a  rota.  They  take  notes  of  the  judgments  given  and  orders  made  by  the 
Court,  and  afterwards  draw  up  the  judgments  and  orders.  They  also  keep 
lists  of  the  causes  and  matters  set  down  to  be  heard  before  each  judge  of 
the  Chancery  Division,  and  perform  various  other  duties  (Order  62,  E.  S.  C. ; 
Daniell,  Chancery  Practice,  6th  ed.,  vol.  i.  pp.  800  et  seq.). 

Consistory  Court. — This  officer,  who  is  appointed  by  the  bishop  of  the 
diocese,  attends  the  Court  when  any  business  has  to  be  disposed  of,  and 
enters  the  Court  minutes.  His  attendance,  or  that  of  his  lawful  deputy; 
is  necessary  to  the  validity  of  any  judicial  act  by  a  person  exercising, 
ecclesiastical  jurisdiction  (Canon  123  of  1603).  He  performs  various  duties 
in  connection  with  the  issue  of  marriage  licences,  prepares  faculties,  registers 
Orders  in  Council  made  under  3  &  4  Vict.  c.  113,  makes  out  and  sends 
annually  to  the  Eegistrar-General  of  Births,  Deaths,  and  Marriages  a  list  of 
all  Church  of  England  chapels  within  the  diocese  wherein  marriages  may 
be  solemnised ;  he  is  further  required  to  make  annual  returns  to  the  Secre- 
tary of  State  as  to  fees  received  by  him  and  as  to  the  state  of  his  office 
<>7  &  8  Vict.  c.  68,  ss.  2,  3).  He  has  no  vested  right  in  his  office,  which  he 
holds  subject  to  all  regulations  and  alterations  that  may  be  made  by  Parlia- 
ment (10  &  11  Vict.  c.  98,  s.  9) ;  and  for  any  wilful  default  in  the  execution 
of  his  office  he  may  be  suspended  by  the  bishop  (Canon  134).  (See  Philli- 
more,  Eccles.  Law,  2nd  ed.,  pp.  940  et  seq.) 

County  Court. — See  County  Courts. 

Joint  Stock  Companies.  —  The  officer  charged  with  the  •  duty  of 
registering  companies  under  the  Companies  Acts  (see  Company).  He  and 
his  staff  are  appointed  by,  and  are  removable  at  the  pleasure  of,  the  Board 
of  Trade,  which  may  also  make  regulations  for  the  duties  to  be  performed 
by  him  and  the  staff  under  him  (Companies  Act,  1862,  s.  174). 
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See,  further,  such  headings  as  Friendly  Societies. 
See  also  such  headings  as  District  Eegistry  ;  Privy  Council  ;  Probate  ; 
etc. 


Registrar  and  Merchants.— Where,  matters  of  detail  re- 
lating to  assessment  of  damages,  or  accounts  as  between  co-owners  of  ships, 
or  shipowners  and  masters,  arise  in  a  case  proceeding  in  the  Admiralty 
Eegistry,  it  has  been  the  immemorial  practice  of  the  Admiralty  Court 
(now  Division)  to  refer  them  for  decision  to  the  Admiralty  Eegistrar,  either 
alone  or  assisted  by  merchants  appointed  by  him  with  the  approval  of  the 
President  of  the  Division ;  for  the  general  rule  is  that  "  the  Admiralty 
Court  does  not  assess  damages  "  (Dr.  Lushington,  The  St.  Cloud,  1863,  B. 
&  L.  18).  The  only  exceptions  are  where  the  amount  in  dispute  is  so 
small  as  not  to  justify  the  expense  of  a  reference,  or  where  the  Court  can 
easily  settle  the  matter  itself  (The  Meonore,  1863,  B.  &  L.  185),  e.g.  a 
question  of  consequential  damages  for  a  collision  (The  Maid  of  Kent,  1881, 
6  P.  D.  178).  Questions  of  consequential  damages  may  however  be  referred 
to  the  registrar,  and  if  they  involve  questions  of  nautical  skill,  a  Trinity 
Master  may  assist  him  (Williams  and  Bruce,  450) ;  but  questions  of  law 
never  form  the  subject  of  a  reference  (The  Ocean,  1846,  10  Jur.  506). 

A  reference  in  Admiralty  causes  may  be  ordered — (a)  after  judgment  by 
the  Court,  in  order  to  carry  out  its  details  and  apply  the  principles  laid  down 
to  the  circumstances  of  the  case,  which  is  the  general  rule ;  or  (b)  before 
judgment,  in  order  to  ascertain  facts  on  which  the  Court  will  base  its 
judgment,  either  after  the  judge  has  decided  the  main  point  in  the  case  or 
before  the  hearing  of  the  case.  Thus  it  may  be  ordered  in  cases  of 
possession,  where  the  value  of  the  interests  of  the  respective  co-owners  is 
disputed,  or  in  cases  of  co-ownership,  where  the  accounts  between  the  co- 
owners  have  to  be  investigated ;  and  in  this  latter  case  this  is  often  done 
before  the  hearing,  by  consent,  or  the  registrar's  order  (The  Meredith,  1885, 
10  P.  D.  69).  It  may  be  ordered  in  a  bottomry  action,  generally  after  the 
validity  of  the  bottomry  bond  has  been  pronounced  for  (The  Nelson,  1823, 
1  Hag.  Adm.  169  ;  The  Albion,  1825,  ibid.  333),  admitted  (The  Glenmanna, 
1860,  Lush.  115  ;  The  Pontida,  1884,  9  P.  D.  102,  177),  or  agreed,  and  such 
an  agreement,  if  approved  by  the  .  registrar  and  filed  in  the  registry, 
becomes  an  order  of  Court  (The  Cognac,  1832,  2  Hag.  Adm.  384;  Order  52, 
r.  23),  for  the  purpose  of  examining  the  items  for  which  the  bond  is  given,  for 
a  decree  in  favour  of  the  bond  decides  nothing  as  to  the  amount  of  money 
recoverable  by  the  bondholder  from  the  shipowner  (The  Catherine,  1847, 
3  Eob.  W.  3).  In  such  a  reference  the  registrar  and  merchants  can 
strike  out  excessive  premiums  (The  Huntley,  1860,  Lush.  24 ;  The  Heart  of 
Oak,  1841,  1  Eob.  W.  215 ;  The  Pontida,  above),  excessive  repairing  charges 
(The  Lord  Cochrane,  1844,  2  Eob.  W.  336 ;  The  Pontida,  above),  excessive 
disbursements  (The  Edmond,  1860,  Lush.  58;  The  Royal  Stuart,  1855,  2  Sp. 
258),  and  excessive  commissions  (The  Zodiac,  1825,  1  Hag.  Adm.  323;  The 
Calypso,  1834, 3  ibid.  163  ;  The  Roderick  Dhu,  1856,  Swa.  Ad.  177  ;  The  Glen- 
manna,  above ;  The  Pontida,  above).  Or  the  reference  in  a  bottomry  action 
may  be  ordered  before  the  bond  is  pronounced  for,  if  the  nature  of  the 
transaction  is  doubtful,  or  the  judgment  of  the  Court  on  the  merits  may 
be  affected  by  the  state  of  the  accounts  (The  Ocean,  1846,  4  K  C.  410 ; 
The  Roderick  Dhu,  above).  Eeferences  are  also  ordered  in  collision  actions, 
for  ascertaining  and  assessing  the  damages,  according  to  the  rules  of  law 
Stated  in  Collisions  at  Sea  ;  in  limitation  of  liability  actions,  for  distribu- 
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tion  of  the  fund  among  the  several  claimants ;  in  necessaries  actions  (The 
West  Friesland,  1860,  Swa.  Ad.  456),  but  in  a  default  action  in  rem  for 
necessaries,  the  Court  will  not  before  judgment  refer  the  plaintiff's  claim  to 
the  registrar  for  assessment  (The  Titia,  1891,  7  Asp.  32);  in  wages  and 
disbursements  actions  (The  Glentanner,  1887,  Swa.  Ad.  415  ;  The  Daring, 
1868,  L.  E.  4  Ad.  &  Ec.  266  ;  The  Fairport,  1884, 10  P.  D.  13,  action  for  wrong- 
ful dismissal  of  captain),  especially  where  the  shipowners  set  up  a  counter->' 
claim  (The  William,  1861,  Lush,  199);  and  in  salvage  actions,  where  it  ia 
necessary  to  assess  the  damages  or  expenses  incurred  by  the  salvors  (The 
Oscar,  1829, 2  Hag.  Adm.  257 :  The  Salacia,  ibid,  262  ;  The  Louisa,  1843, 2  Eob, 
W.  24).      A  reference  has  been  ordered  in  a  salvage   suit  in  order  to 
ascertain  the  amount  of  freight  liable,  the  owner  of  salved  cargo  having  by 
mistake  included  the  freight  in  the  value  of  the  cargo,  and  the  freight  being 
more  valuable  than  appeared  in  the  ship's  affidavit  of  value  (The  James 
Armstrong,  1875,  L.  E.  4  Ad.  &  Ec.  380);  and  also  in  a  salvage  action  against 
cargo,  where  both  ship  and  cargo  were  wrecked,  the  bill  of  lading  for  the 
cargo  exempting  the   shipowner  from   liability   for  negligence,  and  the 
shipowner  claimed  salvage  for  services  to  the  cargo,  and  damage  of  their 
ships  rendering  services,  and  the  Court  referred  it  to  the  registrar  to  report 
how  much  salvage  was  due  for  the  salving  of  the  ship,  and  how  much  for 
that  of  the  cargo  (Cargo  ex  Ulysses,  1888,  6  Asp.  354).     The  general  rule* 
however,  in  salvage  actions  is  that  the  Court  decides  all  questions  itself  at 
the  hearing.     Where  damages  are  claimed  for  improper  arrest  of  a  ship,  the' 
registrar  assesses  them  (The  Cathcart,  1867,  L.  E.  1  Ad.  &  Ec.  314;  The 
Don  Ricardo,  1880,  5  P.  D.  121).     The  Court  may,  in  referring  a  matter^ 
direct  the  registrar  to  observe  certain  principles  of  law  in  his  investigation 
(The  St.  Cloud,  1863,  B.  &  L.  4,  damage  to  cargo  by  improper  stowage  \ 
The  Hansa,  1887,  6  Asp.  268,  measure  of  damages  in  collision).     Where 
several  actions  are  consolidated,  one  may  be  referred  separately,  if   con-1 
venient,  without  the  others  (The  Helen  B.  Cooper,  1871,  L.  E.  3  Ad*  &  Ec< 
339). 

The  practice  of  references  is  governed  by  Order  5  6,  repeating  the  provisions 
of  the  Admiralty  Court  Eules  of  1859  bearing  on  this  point,  and  otherwise 
by  the  old  practice  (Order  72,  r.  2 ;  and  see  Williams  and  Bruce,  pp.  454  ff). 
The  value  of  a  ship  may  be  shown  before  the  registrar  to  be  different  from 
that  for  which  bail  was  given  (The  Mellona,  1848,  3  Eob.  W.  16) ;  the 
registrar  may  refuse  to  accept  an  affidavit  of  the  plaintiff  in  a  reference,  who 
is  resident  abroad,  till  he  has  been  cross-examined,  and  can  decide  whether 
he  shall  be  cross-examined  abroad  on  commission  or  here  (The  Parisian, 
1887,  6  Asp.  249).  If  a  question  of  law  arises  on  which  the  registrar  desires 
the  opinion  of  the  Court,  he  can  state  a  special  case  (The  John  Bellamy, 
1870,  L.  E.  3  Ad.  &  Ec.  129).  The  registrar  may  recommend  in  his  report 
how  the  costs  of  the  references  shall  be  borne,  or  not.  For  the  costs  of 
references,  see  Costs  (Admiralty). 

The  registrar  at  the  close  of  the  reference  draws  up  a  report,  with  a 
schedule  showing  the  items  allowed  and  disallowed,  with  the  rate  of  interest, 
due,  and  the  time  for  which  it  is  payable,  and  interest  for  twelve  years 
for  a  collision  has  been  held  recoverable  (The  Kong  Magnus,  1891,  7  Asp, 
64).  After  the  report  is  drawn  up  it  may  be  filed  in  the  registry  by  the" 
plaintiffs  solicitor,  or,  if  he  fails  to  do  so,  by  the  defendant's  solicitor,  or 
the  latter  may  move  the  Court  to  dismiss  the  claim ;  and,  after  it  is  filed, 
either  party  may  object  to  it.  Objection  to  the  report  is  brought  before  the 
Court  either — (1)  by  petition  in  objection,  i.e.  a  separate  suit,  or  (2)  by 
motion,  if  the  parties  agree  or  the  Court  gives  leave  (The  Edmond,  1861, 
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Lush.  211 ;  The  Zodiac,  1825, 1  Hag.  Adm.  323).  A  certain  time  (Order  56)  is 
given  for  filing  objections  to  the  report,  and  after  the  specified  time  no 
objections  can  be  entertained  except  under  special  circumstances  (The 
Catherine,  1847,  5  N.  C.  402  ;  Gowan  v.  Sprott,  1884,  5  Asp.  288).  Addi- 
tional evidence  to  that  produced  before  the  registrar  may  be  brought  before 
the  Court  on  appeal,  but  only  if  the  Court  is  satisfied  that  such  evidence 
could  not  have  been  produced  below;  and  such  an  application  must  be 
supported  by  affidavit  stating  precisely  the  nature  of  the  new  evidence 
required  (The  Flying  Fish,  1865,  B.  &  L.  436 ;  The  Thuringia,  1871,  41 
L.  J.  Ad.  20).  On  appeal,  an  item  cannot  be  objected  to  which  was  not 
objected  to  before  the  registrar  (The  Princess  Helena,  1861,  Lush.  191),  nor 
can  a  new  case  be  set  up  (The  Glenmanna,  1860,  Lush.  115).  The  whole 
burden  of  proof  lies  on  the  person  objecting  to  the  report  (The  Gazelle, 
1844,  2  Bob.  W.  285),  for  there  is  a  strong  presumption  in  favour  of  its 
correctness  (The  Sir  George  Seymour,  1853,1  Sp.  67);  and  the  objections 
to  the  report  must  be  proved  by  clear  and  satisfactory  evidence,  or  the 
Court  will  not  overrule  it  (The  Clyde,  1856,  Swa.  Ad.  23  ;  The  Ironmaster, 
1859,  ibid.  443 ;  The  Fdmond,  above),  in  consideration  of  the  practical 
knowledge  of  the  registrar  and  merchants,  who  may  use  their  own  judgment 
and  experience  and  find  accordingly,  and  are  not  bound  by  uncontradicted 
evidence  tendered  before  them  (The  Bernina,  1886,  6  Asp.  65).  The  Court, 
however,  must  form  its  own  opinion  on  the  substantial  merits  of  the  objec- 
tion, and  act  on  its  own  view  of  the  evidence  (The  Alfred,  1850,  7  N.  C. 
354;  The  Clyde,  above;  The  Inflexible,  1857,  Swa.  Ad.  200);  but  if  only 
minor  items  are  objected  to,  it  is  not  bound  to  go  into  the  minutiae  of 
the  objection  (The  Hebe,  1847,  2  Bob.  W.  532).  It  will,  when  necessary, 
refer  to  the  registrar  and  merchants  for  information  as  to  what  took  place 
before  them,  and  the  principles  on  which  they  acted  (ibid.) ;  and  it  may 
have  assessors  to  hear  the  objections  (The  Pensher,  1857,  Swa.  Ad.  213). 

The  Court  may  confirm  the  report,  and  this  is  necessary  for  its  validity, 
even  though  the  time  for  making  objections  has  gone  by,  for  the  Court  can 
extend  this  (The  Thyatire,  1883,  5  Asp.  178) ;  or  it  may  sustain  all  or  some 
of  the  objections.  In  the  latter  case  it  may  direct  a  second  reference  (The 
Matchless,  1846,  10  Jur.  1017  ;  The  Flying  Fish,  above),  or  may  send  the 
report  back  for  consideration  as  to  the  items  objected  to,  with  or  without 
specific  directions,  or  it  may  itself  make  such  alterations  in  it  as  it  thinks 
fit  (The  Hebe,  above),  and  the  Court  has  itself  reheard  the  reference  with 
the  registrar  and  merchants,  assisted  by  a  surveyor  and  merchant  (The  Sir 
George  Seymour,  1853,  1  Sp.  67).  A  second  report  may  be  reviewed  in 
the  same  way  as  a  first  (The  City  of  Buenos  Ayres,  1872,  25  L.  T.  672). 

\Authorities. — Boscoe,  Admiralty  Practice;  Williams  and  Bruce,  ibid.'] 


Registrar  -  General  of  Births,  Deaths,  and 
IVIarriages — The  officer  at  the  head  of  the  general  register  office 
of  births,  deaths,  and  marriages,  and  having  the  supervision  of  the  various 
registrars  and  superintendent  registrars  throughout  the  country.  He  is 
appointed  by  the  Treasury,  and  his  salary  is  fixed  at  the  maximum  of 
£1200 ;  he  is  empowered  to  appoint,  with  the  approval  of  the  Treasury, 
•a  fit  person  to  act  as  his  assistant  in  case  of  his  illness.  This  office  was 
established  by  the  Births,  Deaths,  and  Marriages  Act,  1836  (6  &  7  Will.  iv. 
c.  86) — hereinafter  referred  to  as  the  Act  of  1836 — which,  with  the 
Marriage  Act  of  the  same  year  (6  &  7  Will.  iv.  c.  85),  brought  into  force  a 
complete  system  of  registration  of  births,  deaths,  and  marriages  in  England. 
vol.  xi.  12 
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The  following  is  an  outline  of  the  working  of  the  registration  system, 
and  the  duties  of  the  Eegistrar-General : — 

Registration  Districts. — By  the  Act  of  1836  the  poor  law  union  is  taken 
as  the  unit  for  registration  purposes — a  superintendent  registrar  (see 
Superintendent  Eegistkar)  being  appointed  to  superintend  the  whole 
union,  and  registrars  being  appointed  to  act  for  each  sub-district  into 
which  the  union  should  be  divided ;  this  division  of  the  union  being  carried 
out,  and  the  appointment  of  registrars  and  the  superintendent  registrar 
made,  by  the  guardians,  subject  to  the  approval  of  the  Eegistrar-General 
(s.  7).  On  failure  by  the  guardians  to  make  such  appointments,  the  duty 
devolves  upon  the  Eegistrar-General,  who  is  also  empowered  to  make 
temporary  appointments  on  vacancies  arising.  Eegister  offices  are 
provided  by  the  guardians,  and  registrars  are  required  to  attend  thereat 
on  the  days  and  at  the  hours  the  Eegistrar-General  may  appoint. 
Eegistration  districts  may  from  time  to  time  be  altered  by  the  Eegistrar- 
General,  with  the  sanction  of  the  Local  Government  Board  (Births  and 
Deaths  Eegistration  Act,  1874,  s.  21). 

Eegistration  of  Births  and  Deaths. — For  the  purpose  of  registering  births 
and  deaths,  register  books  are  supplied  to  every  superintendent  registrar 
for  the  use  of  the  registrars  under  his  superintendence.  (As  to  giving 
notice  to  registrars  of  the  occurrence  of  births  or  deaths,  and  the  penalties 
imposed  for  omitting  to  notify,  see  Births,  Eegistration  of;  Death, 
Eegistration  of).  Every  quarter  registrars  are  required  to  make  out  an 
account  of  the  number  of  births  and  deaths  registered  during  the  quarter, 
which  is  to  be  verified  by  the  superintendent  registrar  (Act  of  1836,  s.  29); 
and  a  true  copy  thereof  certified  to  be  correct  is  forwarded  quarterly  to 
the  superintendent  registrar,  which,  when  verified  and  certified  by  him 
(s.  32),  is  transmitted  to  the  Eegistrar-General,  by  whom  it  is  retained  in 
the  general  register  office  in  such  a  manner  as  to  be  readily  seen  and 
examined  when  necessary  (s.  34).  For  marking  out  these  certified 
copies,  registrars  and  superintendent  registrars  are  entitled  to  payment, 
according  to  a  scale  provided  by  the  Act  (ss.  29,  34;  Act  of  1874, 
s.  31).  Eegister  books  when  filled  up  are  sent  by  registrars  to  the 
superintendent  registrar,  by  whom  they  are  preserved  with  the  other 
records  of  his  office  (Act  of  1836,  s.  32). 

Registration  of  Marriages. — As  marriages,  celebrated  according  to  the 
rites  of  the  Church  of  England,  are  registered  by  the  clergymen  performing 
the  ceremony,  and  those  celebrated  according  to  the  forms  of  the  Society  of 
Friends,  and  of  the  Jews,  by  the  proper  officers  of  these  communities, 
register  books  in  duplicate  are  furnished  by  the  Eegistrar-General  to  the 
rector,  vicar,  or  curate  of  every  church  or  chapel  in  England  where 
marriages  may  be  lawfully  solemnised  according  to  the  rites  of  the  Church 
of  England,  and  similarly  to  the  registering  officer  of  the  Society  of  Friends, 
and  to  the  secretaries  of  Jewish  synagogues  (Act  of  1836,  s.  30).  Entries 
of  such  marriages  are  made  in  duplicate  (s.  31).  For  the  registration  of 
other  marriages  there  are  registrars  of  marriages,  who  are  appointed  by  the 
superintendent  registrars — the  superintendent  registrar  of  births  and  deaths 
of  each  union  being  by  virtue  of  his  office  superintendent  registrar  of 
marriages  (Marriage  Act,  1836,  s.  3) — with  the  approval  of  the  Eegistrar- 
General,  or  by  the  Eegistrar-General  himself  (ibid.  s.  17 ;  Marriage 
Eegistration  Act,  1856,  s.  15).  Such  marriages,  whether  they  take  place  in 
a  nonconformist  place  of  worship  duly  registered  as  a  building  wherein 
marriages  may  take  place  (see  infra),  or  at  a  register  office,  are  celebrated 
in  the  presence  of  a  registrar,  and  are  registered  by  him  in  a  book  furnished 
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to  him  by  the  Kegistrar-General  (Marriage  Act,  1836,  s.  23).  Eegister 
books  are  also  furnished  by  the  Eegistrar-General,  through  a  Secretary  of 
State,  to  marriage  officers  for  registering  marriages  under  the  Foreign 
Marriages  Act,  1892  (s.  9).  Certified  copies  of  all  entries  of  marriage  are 
transmitted  quarterly  to  superintendent  registrars  by  clergymen  of  the 
Church  of  England,  the  proper  officers  of  the  Society  of  Friends  and  of  the 
Jews,  and  by  the  various  registrars  of  marriages  (Act  of  1836,  s.  33 ; 
Marriage  Act,  1836,  s.  24),  and  are  forwarded  by  the  superintendent 
registrars  to  the  Eegistrar-General  in  the  same  way  as  the  certified  copies 
of  entries  of  births  and  deaths.  Eegister  books  when  filled  up  are  sent  to 
the  superintendent  registrar;  but  in  the  case  of  marriages  registered  by 
Church  of  England  clergymen,  by  the  Society  of  Friends  registering  officer, 
and  by  the  secretary  of  the  Jews'  synagogue,  one  of  the  duplicate  registers 
only  is  so  transmitted,  the  other  being  retained  by  such  persons.  The 
registers  so  received  by  the  superintendent  registrar  are  retained  by  him 
with  the  other  records  of  his  office  (ibid.).  See  also  Solemnisation  of 
Marriage  ;  Nonconformist. 

Rectification  of  Errors  in  Registers. — Provision  is  made  for  the  correction 
of  errors  discovered  in  the  registers.  In  certain  cases  corrections  can  only 
be  made  by  a  person  authorised  in  that  behalf  by  the  Eegistrar-General 
(Act  of  1836,  s.  44;  Act  of  1874,  s.  36). 

Powers  of  Registrar-General  as  to  Marriage  Licences  and  Certificates. — 
Marriage  licences  and  certificates  are  issued  by  superintendent  registrars, 
but  if  a  caveat  has  been  lodged  against  the  grant  of  either,  the  matter  may 
be  referred  for  the  decision  of  the  Eegistrar-General  (Act  of  1836,  s.  13), 
who  may  declare  by  a  certificate  that  in  any  particular  case  a  caveat  has 
been  lodged  on  frivolous  grounds ;  a  copy  of  such  certificate,  purporting  to 
be  sealed  with  the  seal  of  the  general  register  office,  is  made  evidence  in 
any  action  to  recover  costs  or  damages  for  the  entry  of  such  caveat  (Births, 
Deaths,  and  Marriages  Act,  1837,  s.  5).  In  case  a  superintendent  registrar 
refuses  to  grant  a  licence  or  certificate,  the  party  applying  for  the  same 
may  appeal  to  the  Eegistrar-General  (Marriage  Act,  1836,  s.  13). 

Registration  of  Buildings  for  the  solemnisation  of  Marriage. — Buildings 
certified  as  places  of  worship  (under  18  &  19  Vict.  c.  81)  may  be  registered 
for  the  solemnisation  of  marriages  therein.  Eegistration  is  effected  by  the 
Eegistrar-General  (Marriage  Act,  1836,  s.  18),  who  cancels  the  registration 
on  the  disuse  of  a  building  as  a  place  of  worship  (ibid.  s.  19). 

Miscellaneous  Registers. — Besides  records  of  all  births,  deaths,  and 
marriages  registered  in  accordance  with  the  provisions  of  the  Acts  above 
mentioned,  there  are  preserved  in  the  general  register  office,  under  the  care 
of  the  Eegistrar-General,  a  large  number  of  other  registers  of  births, 
baptisms,  deaths,  marriages,  etc.  These  include  the  "Marine  Eegister 
Book,"  a  register  of  births  and  deaths  occurring  at  sea,  made  up  from 
certified  copies  forwarded  to  the  Eegistrar-General  by  the  Eegistrar- 
General  of  Shipping  and  Seamen  under  sec.  254  of  the  Merchant 
Shipping  Act,  1894;  a  large  number  of  old  registers  of  various  non- 
conformist congregations ;  certain  regimental  registers ;  those  kept  by 
chaplains,  British  consuls,  and  other  officers  abroad ;  the  registers  of  the 
Fleet  Prison,  the  Mint,  and  King's  Bench  Prison,  and  Mayfair  Chapel 
(see  a  full  list  of  these  registers  in  the  Eegistrar-General's  Eeport  for  1895 
(issued  1897),  pp.  29  et  seq.). 

Searches. — Indexes  are  kept  at  the  general  register  office  of  all  the 
certified  copies  of  the  registers.  These  may  be  searched  on  payment  of 
the  prescribed   fees,  namely,  for  a  general  search  during  any  number 
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of  successive  hours  not  exceeding  six,  20s.;  for  a  particular  search  over 
any  period  not  exceeding  five  years  for  any  given  entry,  Is.  (Act  of  1836, 
s.  37).  Certified  copies  are  given  out  on  payment  of  a  fee  (with  Id.  stamp) 
of  2s.  7d. ;  a  certified  copy  purporting  to  be  sealed  or  stamped  with  the 
seal  of  the  general  register  office  being  made  evidence  of  the  birth,  death, 
or  marriage  to  which  it  relates  (s.  38).  Searches  may  also  be  made  and 
certificates  given  by  the  person  keeping  the  registers,  the  fees  for  such 
searches  being,  for  one  year,  Is.,  and  for  an  additional  year,  6d.  (s.  35). 

Tabular  Statements  issued  by  Registrar-General. — The  Registrar-General 
is  required  to  prepare — (1)  a  general  abstract  of  the  number  of  births,  deaths, 
and  marriages  registered  during  each  year  to  be  laid  before  Parliament; 
(2)  an  annual  list  of  chapels  and  places  of  worship  wherein  marriages  may 
be  solemnised,  a  copy  of  which  is  sent  to  every  registrar  and  superintendent 
registrar;  and  (3)  a  list  of  buildings  certified  as  places  of  worship  under 
18  &  19  Vict.  c.  81,  a  copy  of  which  is  also  sent  to  registrars  and 
superintendent  registrars  each  time  it  is  prepared. 


Registration  of  Births. — See  Births,  Registeation  of. 
Registration  of  Charges. — See  Land  Chaeges. 


Registration    of    Companies.— See    Company;    Public 
'Company. 


Registration  of  Copyright. — See  Copykight. 


Registration  of  Deeds. 
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Middlesex  Registry. 

Act  of  1708.— The  Middlesex  Registry  Act,  1708  (7  Anne,  c.  20; 
for  short  title,  see  The  Middlesex  Registry  Act,  1891,  54  Vict.  c.  10), 
for  a  remedy  against  secret  conveyances  and  fraudulent  incumbrances, 
prescribes  that  a  memorial  of  all  deeds  and  conveyances  made  or  executed 
after  29th  September  1709,  and  of  all  wills  and  devises,  where  the  devisor 
or  testatrix  dies  after  that  day,  of  or  whereby  any  hereditaments  in  the 
county  of  Middlesex  may  be  affected  in  law  or  equity,  shall  be  registered 
as  thereinafter  directed,  and  that  any  such  deed  or  conveyance  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  unless  registered  before  the  deed  or 
conveyance  by  which  such  purchaser  or  mortgagee  claims,  and  that  every 
such  devise  shall  be  adjudged  fraudulent  and  void  to  the  like  extent,  unless 
registered  as  thereinafter  directed.  The  Act  also  enacted  that  a  memorial  of 
a  will  registered  within  six  months  after  the  death  of  a  testator  dying  in 
Great  Britain,  and  within  three  years  after  the  death  of  a  testator  dying 
abroad,  should  be  as  valid  as  if  registered  immediately  after  the  death ;  and 
it  was  generally  considered  that  the  title  of  a  devisee  under  a  will  not 


EEGISTEATION  OF  DEEDS  18r 

registered  within  the  prescribed  period  could  not  safely  be  accepted  (see 
Dart,  Vendors  and  Purchasers,  6th  ed.,  p.  771).  But  by  the  Vendor  and 
Purchaser  Act,  1874,  sec.  8,  it  is  enacted  that  where  the  will  has  not  been 
registered  within  the  prescribed  period,  an  assurance  to  a  purchaser  or 
mortgagee  by  the  devisee,  or  some  one  deriving  title  under  him,  shall,  if 
registered  before,  take  precedence  of  and  prevail  over  any  assurance  from  the 
testator's  heir-at-law  (see,  on  this  section,  Dart,  p.  772 ;  Elphinstone  and 
Clark,  Searches,  p.  130 ;  and  see  In  re  Weir,  Hollingivorth  v.  Willing,  1888, 
58  L.  T.  N.  S.  792). 

The  word  "  conveyance  "  denotes  any  instrument  which  carries  from  one 
person  to  another  an  interest  in,  or  creates  a  charge  on,  land  (see,  per  Lord 
Cairns,  L.C.,  in  Credland  v.  Potter,  1874,  L.  E.  10  Ch.  8,  11,  12,  a  case 
under  the  West  Eiding  Eegistry  Act  (2  &  3  Anne,  c.  4)). 

Instruments  requiring  Registration. — The  following  instruments  have  been 
held  to  require  registration : — a  memorandum  of  agreement  to  mortgage  (In 
re  Wight's  Mortgage  Trust,  1873,  L.  E.  16  Eq.  41 ;  Copland  v.  Davies,  1872, 
L.  E  5  H.  L.  358,  383);  a  memorandum  of  equitable  charge  on  an  equity  of 
redemption  (Moore  v.  Gulverhouse,  1860, 27  Beav.  639);  a  deed  appointing  uses 
under  a  power  (Sera/ton  v.  Quincey,  1752,  2  Ves.  Sen.  413) ;  a  memorandum 
of  further  charge  (Credland  v.  Potter,  ubi  supra).  A  vesting  declaration  on 
the  appointment  of  a  new  trustee  under  sec.  12  of  the  Trustee  Act,  1893, 
must  be  registered,  and  the  person  or  persons  making  it  are  to  be  deemed  the 
conveying  party  or  parties  (s.  12  (4)).  The  certificate  of  the  appointment 
of  a  trustee  under  the  Bankruptcy  Act,  1883,  is  to  be  deemed  a  conveyance, 
and  may  be  registered  accordingly  (see  s.  54  (4)).  A  charging  order  under 
the  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70), 
requires  registration  (see  s.  37  (3)).  Conveyances  under  the  Lands 
Clauses  Consolidation  Act,  1845,  should  be  registered  (see  Dart,  p.  770). 
Dealings  with  New  Eiver  shares,  which  are  real  property,  require 
registration. 

Instruments-  not  requiring  Ecgistration. — An  equitable  mortgage  by 
deposit  of  deeds,  where  there  is  no  memorandum,  is  incapable  of  registration 
(Sumpter  v.  Cooper,  1831,  2  Barn.  &  Adol.  223,  226  ;  Copland  v.  Davies,  ubi 
supra) ;  and  so  is  a  vendor's  hen  for  unpaid  purchase-money  (Kettleivell  v. 
Watson,  1884,  26  Ch.  D.  501).  A  receiving  order  under  the  Bankruptcy  Act, 
1883,  and  the  appointment  of  a  liquidator  under  the  Companies  Act,  1862, 
neither  of  which  effects  a  transmission  of  property,  do  not  require  registra- 
tion. But  an  order  in  bankruptcy  that  a  debtor  be  adjudged  bankrupt  and 
his  estate  be  administered  under  sec.  121  of  the  Bankruptcy  Act,  1883, 
whereby  the  official  receiver  becomes  trustee  in  bankruptcy,  must  be 
registered  (In  re  Calcott  &  Elmn,  1898,  W.  N.  33  (1)).  The  assignment 
of  a  legacy  charged  on  land  does  not  require  registration  (Malcolm  v. 
Charlesworth,  1836,  1  Keen,  63 ;  Arden  v.  Arden,  1885,  29  Ch.  D.  at  p.  707  ; 
but  see  Davidson,  Precedents,  4th  ed.,  vol.  ii.  pt.  ii.  p.  219,  n.  («));  nor  does 
a  mortgage  of  a  share  of  the  proceeds  of  sale  of  land  devised  in  trust  for  sale 
(Arden  v.  Arden,  ubi  supra). 

Foreclosure  decrees  did  not  require  registration  as  judgments  under 
sec.  19  of  the  Act  of  1708,  \now  repealed  (Burrows  v.  Holley,  1887, 
35  Ch.  D.  123).  It  is  not  necessary  for  the  validity  of  any  judgment, 
Statute,  or  recognisance,  that  a  memorial  thereof  be  registered  under  the 
Middlesex  Eegistry  Act,  1708  (Land  Eegistry  (Middlesex  Deeds)  Act,  1891, 
S.  6). 

Inrolled  assurances  of  Crown  lands  do  not  require  registration  (see  16 
&  17  Vict.  c.  56,  s.  6). 
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A  will  bequeathing  leaseholds  need  not  be  registered. 

No  registration  is  necessary  on  the  devolution  of  land  by  act  of  law,  as 
on  an  intestacy,  or  by  way  of  dower,  or  curtesy. 

Land  in  Middlesex  registered  under  the  Land  Transfer  Act,  1862,  or 
the  Land  Transfer  Act,  1875,  is  exempted  from  the  local  registry  (see  s.  127 
of  the  latter  Act,  with  the  amendment  affected  by  the  Land  Transfer  Act, 
1897,  s.  18  and  first  schedule) ;  but  if  removed  from  the  register,  under  the 
provisions  of  the  Land  Transfer  Act,  1897,  will  again  be  subject  to  the 
jurisdiction  of  the  Middlesex  registry  as  from  the  date  of  the  removal  (see 
s.  17  of  the  Act  of  1897). 

Registration.  —  As  to  the  effect  of  registration,  and  how  far  a 
purchaser's  title  can  be  impeached  under  the  Act,  see  Dart,  Vendors  and 
Purchasers,  6th  ed.,  pp.  963  et  seq.,  and  as  to  the  effect  of  non-registration  on 
subsequent  deeds,  see  Honeycomb  v.  Waldron,  1736,  2  Stra.  1064;  Battersby 
v.  Rochfort,  1845,  2  Jo.  &  Lat.  431.  Where  two  instruments  are  registered 
at  the  same  time,  the  memorial  described  by  the  earlier  number  will, 
in  the  absence  of  direct  evidence  to  the  contrary,  be  presumed  to  have  been 
first  registered  {Neve  v.  Pennell,  1863,  2  Hem.  &  M.  170). 

An  unregistered  assignment  of  a  registered  lease  will  prevail  over  an 
unregistered  settlement  prior  to  the  lease;  the  assignment  passes  the 
interest  in  the  lease  as  between  lessee  and  assignee,  and  there  is  no  conflict- 
ing claimant  under  a  registered  deed  (  Warburton  v.  Loveland,  1832,  2  Dow 
•&  C.  480). 

A  person  taking  under  a  forged  deed  can  obtain  no  title  by  virtue  of 
the  Middlesex  Eegistry  Act  (In  re  Cooper,  Cooper  v.  Vesey,  1882,  20  Ch.  D. 
611). 

The  registrar  is  liable  to  a  penalty  if  he  register  any  instrument  not 
being  duly  stamped  (The  Stamp  Act,  1891,  s.  17).  The  proper  mode  of 
questioning  his  refusal  to  register  is  under  the  Stamp  Act,  and  not  by  way 
of  mandamus  (R.  v.  Registrar  of  Joint-Stock  Companies,  1888,  21  Q.  B.  D. 
131). 

Exceptions. — Copyhold  estates,  leases  at  rackrent,  and  leases  not 
■exceeding  twenty-one.  years,  where  the  actual  possession  and  occupation  go 
-along  with  the  lease,  and  chambers  in  the  Inns  of  Court,  etc.,  are  excepted 
from  the  Act  (s.  17).  This  exception  does  not  seem  to  extend  to  building 
-or  repairing  leases  (see  Dart,  Vendors  and  Purchasers,  6th  ed.,  p.  769),  nor 
to  a  deed  of  enfranchisement  of  copyholds  (R.  v.  Registrar  of  Deeds  for 
Middlesex,  1888,  21  Q.  B.  D.  555).  As  to  "actual  possession,"  see  Fury 
v.  Smith,  1822,  1  Hud.  &  B.  735.  An  assignment  of  leaseholds  by  way 
of  mortgage  should  be  registered.  It  is  doubtful  whether  the  exception  of 
copyholds  extends  to  copyhold  leases  (see  Dart,  p.  769 ;  Sugden,  Vendors 
and  Purchasers,  14th  ed.,  p.  732). 

Notice.  —  At  law  an  unregistered  instrument  was  postponed  to  a 
registered  instrument,  irrespective  of  the  question  of  notice  (see  Doe  d. 
Robinson  v.  Allsop,  1821,  5  Barn.  &  Aid.  142);  but  equity  relieved  where 
the  registered  claimant  had  notice  of  the  unregistered  instrument,  for  the 
Act  was  directed  against  secret  conveyances,  and  a  refusal  to  relieve  would 
have  been  in  effect  to  legalise  fraud.  As  to  notice,  see  Le  Neve  v.  Le  Neve, 
1747,  2  White  and  Tudor,  Leading  Cases,  7th  ed.,  p.  175 ;  Dart,  Vendors  and 
Purchasers,  6th  ed.,  p.  965 ;  Bobbins,  Mortgages,  pp.  1247  et  seq. ;  Brickdale, 
Registration  in  Middlesex,^.  19-24;  and  Notice  (Equitable  Doctrine  of). 

The  notice  must  be  clear,  distinct,  and  positive  {Chadwich  v.  Turner, 
1866,  L.  E.  1  Ch.  310;  Wyatt  v.  Barwell,  1815,  19  Ves.  435;  13  E.  E. 
236 ;  and  see  Agra  Bank  v.  Barry,  1874,  L.  E.  7  H.  L.  135). 
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The  register  itself  is  not  notice,  unless  actually  searched  {Bedford  v. 
Backhouse  or  Bacchus,  1730,  2  Abr.  Ca.  Eq.  615 ;  Morecoek  v.  Dickins,  1768, 
Amb.  678;  Cator  v.  Cooley,  1785,  1  Cox,  182);  and  to  the  extent  to 
which  the  search  extends  {Hodgson  v.  Dean,  1825,  2  Sim.  &  St.  221). 
Notice  between  the  completion  of  a  transaction  and  registration  is 
ineffectual  {Hine  v.  Dodd,  1741,  2  Atk.  275 ;  Elsey  v.  Lutyens,  1850,  8  Hare, 
159). 

Further  advances  by  a  registered  first  mortgagee,  without  notice  of  a 
registered  second  mortgagee,  are  prior  to  the  second  incumbrance  {Bedford 
v.  Backhouse  or  Bacchus,  1730,  2  Abr.  Ca.  Eq.  615  ;  and  see  In  re  0' Byrne's 
Estate,  1885,  15  L.  E.  Ir.  373) ;  and  a  registered  third  mortgagee,  without 
notice  of  a  second,  may  get  in  a  first  mortgage  and  tack  {Gator  v.  Cooley, 
1785,  1  Cox,  182). 

Persons  having  notice  of  an  unregistered  will  cannot  set  up  the 
title  of  heir  {In  re  Weir,  Hollingworth  v.  Willing,  1888,  58  L.  T.  N.  S.  792). 

County  of  Middlesex. — The  Act  has  no  operation  in  the  City  of  London 
(Dart,  p.  770 ;  Sugden,  Vendors  and  Purchasers,  14th  ed.,  p.  732).  The 
provisions  of  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  do  not 
alter  the  area  to  which  the  Middlesex  Act  applies  (see  s.  96). 

Transfer  to  Land  Registry. — By  the  Land  Eegistry  (Middlesex  Deeds) 
Act,  1891  (which  came  into  operation  on  1st  April  1892 ;  see  s.  8),  the 
Middlesex  Eegistry  was  transferred  to  the  Land  Eegistry  established  under 
the  Land  Transfer  Act,  1875,  and  forms  part  of  that  office  (s.  1) ;  and  the 
provisions  as  to  making  rules  contained  in  sees.  Ill  and  112  of  the  Act 
of  1875  (with  certain  exceptions)  extend  to  the  making  of  rules 
for  the  purposes  of  the  Middlesex  Eegistry  Act,  1708,  and  that  Act  is  to 
be  construed  as  if  the  directions  contained  in  such  rules  were  embodied  in 
that  Act  (s.  2). 

Memorials. — These  must  be  written  or  printed  in  the  prescribed  manner, 
and  bear  Land  Eegistry  stamps  for  the  amount  of  the  fees,  and  be  accom- 
panied by  the  original  instruments  (Land  Eegistry  (Middlesex  Deeds)  Eules, 
1892 ;  W.  K  1892,  O.  &  E.  p.  5,  and  see  p.  21).  The  contents  of  the 
memorial  are  stated  in  the  first  schedule  to  the  Land  Eegistry  (Middlesex 
Deeds)  Act,  1891  (and  see  the  Eules  of  1892,  rr.  2,  4,  5,  6 ;  W.  N.  (1892), 
O.  &  E.  p.  4). 

In  case  of  deeds  and  conveyances,  the  memorial  must  be  under  the  hand 
and  seal  of  some  or  one  of  the  grantors,  or  some  or  one  of  the  grantees,  his 
or  their  heirs,  executors,  or  administrators,  guardians,  or  trustees,  attested 
by  one  witness,  such  witness,  where  practicable,  to  be  a  witness  to  the 
execution  of  the  deed  or  conveyance;  such  witness  must  upon  his  oath 
prove  the  signing  and  sealing  of  the  memorial,  and,  where  he  is  a  witness  to 
the  deed  or  conveyance,  the  execution  of  it.  In  case  of  wills,  the  memorial 
must  be  under  the  hand  and  seal  of  some  or  one  of  the  devisees,  his  or 
their  heirs,  executors,  or  administrators,  guardians,  or  trustees,  attested  by 
one  witness,  who  must  upon  his  oath  prove  the  signing  and  sealing  of  the 
memorial.  A  certificate  of  the  oath  must  be  indorsed  on  the  memorial  and 
signed  by  the  person  before  whom  the  oath  is  taken.  The  filing  of  a 
memorial  is  the  registration  thereof  required  by  the  Middlesex  Eegistry 
Act,  1708  (First  Schedule  to  Act  of  1891,  (2)  (3)  (4)  (10)). 

Errors  in  the  memorial,  not  tending  to  defeat  the  object  of  the  Act,  will 
not  invalidate  the  registration  {Mill  v.  Hill,  1852,  3  H.  L.  828  ;  Wyatt 
v.  Barwell,  1815,  19  Ves.  435 ;  13  E.  E.  236). 

The  stamp  on  a  memorial  is  the  same  as  on  the  instrument  registered, 
where  it  is  chargeable  with  any  duty  not  amounting  to  2s.  6d.,  and  in  any 
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other  case  2s.  6d.  (see  Schedule  to  the  Stamp  Act,  1891,  sub  verbo).  The 
fee  for  registration  is  5s.  (Fee  Order,  11th  February  1892  ;  Statutory  Eules- 
and  Orders,  1892,  p.  644). 

The  register  should  be  searched  as  near  to  completion  as  possible, 
and  a  memorial  of  the  conveyance  should  be  registered  as  soon  as  possible 
after  execution. 

As  to  the  execution  of,  and  witnesses  to  the  memorial,  see  Brickdale, 
Registration  in  Middlesex,  pp.  18,  19. 

Rules  and  Regulations. — For  these,  see  W.  1ST.  1892,  pp.  4, 15,  21 ;  Statu- 
tory Eules  and  Orders,  1892,  pp.  638,  645  ;  and  Brickdale,  Registration  in 
Middlesex,  pp.  44-53,  which  see  also  for  Forms  and  Precedents,  pp.  54-66. 

Yorkshire  Registry. 

Repealed  Acts. — The  Acts  which  formerly  provided  for  the  registration 
of  deeds  in  Yorkshire  were  :  (1)  For  the  West  Eiding,  2  &  3  Anne,  c.  4,  and 
5  &  6  Anne,  c.  18 ;  (2)  for  the  East  Eiding  and  Kingston-upon-Hull,  6 
Anne,  c.  35  (c.  62,  in  Revised  Statutes) ;  and  for  the  North  Eiding,  8  Geo.  II. 
c.  6.  The  object  of  these  Acts  was  to  protect  purchasers  and  mortgagees 
against  secret  conveyances,  and  they  purported  to  provide  for  the  ranking 
of  incumbrances  according  to  priority  upon  the  register,  and  for  the  avoid- 
ance of  unregistered  deeds  or  wills  against  subsequent  purchasers  or  mort- 
gagees for  valuable  consideration ;  but  the  doctrine  of  notice  as  held  in  the 
Court  of  Chancery  (see  above,  under  Middlesex  Registry,  and  Le  Neve  v.  Le 
Neve,  1747,  2  White  and  Tudor,  Leading  Cases,  7th  ed.,  pp.  175  et  seq.)  was 
applied  to  those  Acts  as  well  as  to  the  Middlesex  Eegistry  Act,  and  priority 
could  not  be  gained  by  registration  by  a  purchaser  or  mortgagee  who  had 
actual  or  constructive  notice  of  a  prior  unregistered  assurance. 

Act  of  1884. — All  the  above-mentioned  Acts  have,  however,  been 
repealed  by  the  Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54),  which 
came  into  operation  on  1st  January  1885  (see  s.  2),  and  extends  to  the 
whole  of  the  county,  except  the  city  of  York.  This  statute  enacts  that  all 
assurances  executed  or  made  after  the  commencement  of  the  Act,  and  all 
wills  of  any  testators  dying  thereafter  by  which  any  lands  in  the  three 
Eidings  are  affected  may  be  registered  under  the  Act  (s.  4).  The  expres- 
sion "  assurance  "  includes  any  conveyance,  enlargement  of  term  into  fee- 
simple,  memorandum  of  charge,  deed  of  consent  to  the  discharge  of  a 
trustee,  statutory  receipt,  private  Act  of  Parliament,  award  or  order  of  the 
Land  Commissioners,  order  of  a  Court,  certificate  of  appointment  of  trustee 
in  bankruptcy,  or  affidavit  of  vesting  under  any  Act  of  Parliament ;  "  order 
of  a  Court "  means  any  judgment,  decree,  writ  of  execution  or  sequestration, 
adjudication  in  bankruptcy,  or  other  order  or  process  of  or  issuing  from  a 
Court  of  competent  jurisdiction  or  any  order  of  the  Charity  Commissioners 
whereby  any  interest  in  any  land  is  or  may  be  affected ;  and  "  conveyance  '* 
includes  any  assignment,  appointment,  lease,  or  settlement  made  by  deed  on 
a  sale,  mortgage,  demise,  or  settlement  of  any  land  or  appointment  of  a  new 
trustee  in  respect  thereof,  which  has  been  executed  by  one  or  more  of  the 
parties  by  whom  any  interest  in  such  land  is  thereby  conveyed  (s.  3).  A 
conditional  agreement  for  the  sale  and  purchase  of  land,  from  which  it- 
appears  that  the  purchaser  has  made  a  payment  on  account  of  the  purchase- 
money,  is  not  an  "  assurance  "  capable  of  registration  within  the  meaning  of 
the  Act  {Rodger  v.  Harrison,  [1893]  1  Q.  B.  161). 

As  to  the  effect  of  not  registering  an  order  of  a  superior  Court,  and  the 
doctrine  of  lis  pendens,  see  Elphinstone  and  Clark,  Searches,  pp.  136  et  seq. ; 
and  as  to  bankruptcy,  see  ibid.  pp.  142,  143. 
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The  mode  of  registration  is  provided  for  by  sec.  5,  and  the  regulations  as 
to  memorials  are  contained  in  sec.  6. 
Priority  by  Registration. — 

Subject  to  the  provisions  of  the  Act,  all  assurances  entitled  to  be  registered  thereunder 
have  priority  according  to  the  date  of  registration,  and  every  will  entitled  to  be 
registered  thereunder  has  priority  according  to  the  date  of  the  death  of  the  testator,  if 
the  date  of  registration  thereof  be  within,  or  under  the  Act  is  to  be  deemed  to  be  within, 
a  period  of  six  months  after  the  death  of  the  testator,  or  otherwise  according  to  the  date 
of  registration  thereof  ;  but,  as  between  themselves,  the  priorities  of  any  assurances  or 
wills,  the  dates  of  registration  of  which  may  be  identical,  are  not  interfered  with  by  the 
Act.  All  priorities  given  by  the  Act  are  to  have  full  effect  in  all  Courts,  except  in 
cases  of  actual  fraud  ;  and  all  persons  claiming  thereunder  any  legal  or  equitable 
interests  are  to  be  entitled  to  corresponding  priorities  ;  and  no  person  is  to  lose  any  such 
priority  merely  in  consequence  of  his  having  been  affected  with  actual  or  constructive 
notice,  except  in  cases  of  actual  fraud  ;  but  no  further  priority  or  protection  is  conferred 
upon  any  person  claiming  without  valuable  consideration  under  any  person  than  would 
belong  to  the  person  under  whom  he  claims ;  and  any  disposition  of  land,  or  charge  on 
land,  which,  if  unregistered,  would  be  fraudulent  and  void,  is,  notwithstanding  registra- 
tion, to  be  fraudulent  and  void  in  like  manner 

(s.  14,  as  amended  by  s.  4  of  the  Yorkshire  Registries  Amendment  Act, 
1885). 

Eegistration  itself  is  not  notice  of  the  instrument  and  fact  of  registration 
(see  s.  5  of  the  Amendment  Act  of  1885,  repealing  s.  15  of  the  Act  of  1884 ; 
and  see  Dart,  Vendors  and  Purchasers,  6th  ed.,  pp.  962,  963 ;  Bobbins,  Mort- 
gages, p.  1249). 

"  Actual  fraud  "  has  been  denned  to  be  "  fraud,  carrying  with  it  grave 
moral  blame,  and  not  what  has  sometimes  been  called  legal  fraud,  or  con- 
structive fraud,  or  fraud  in  the  eye  of  a  Court  of  law  or  a  Court  of  equity  " 
(see,  per  Stirling,  J.,  in  Battison  v.  Hobson,  [1896]  2  Ch,  at  p.  412). 

The  priorities  given  by  the  Act  are  not  to  be  altered  in  cases  of  actual 
fraud  {Battison  v.  Hobson,  ubi  supra). 

Lien  or  Charge. — 

Where  any  lien  or  charge  on  any  lands  within  any  of  the  three  Ridings  is  claimed  in 
respect  of  any  unpaid  purchase-money,  or  by  reason  of  any  deposit  of  title-deeds,  a 
memorandum  of  such  lien  or  charge,  signed  by  the  person  against  whom  such  lien  or 
charge  is  claimed,  may  be  registered  by  any  person  claiming  to  be  interested  therein  ; 
and  no  such  lien  or  charge  will  have  any  effect  or  priority  as  against  any  assurance  for 
valuable  consideration .  which  may  be  registered  under  the  Act,  unless  and  until  a 
memorandum  thereof  has  been  registered  in  accordance  with  the  above  provisions  (s.  7.). 

This  section  renders  the  decision  in  Kettlewell  v.  Watson,  1884, 26  Ch.  D.  501, 
obsolete,  so  far  as  the  Yorkshire  Eegistries  are  concerned.  The  possible  or 
contingent  lien  of  a  purchaser  is  not  within  the  section  {Rodger  v.  Harrison, 
[1893]  1  Q.  B.  161,  174).  The  Act  applies  to  a  charge  by  deposit  of  deeds 
unaccompanied  by  a  memorandum  of  deposit  {Battison  v.  Hobson,  [1896]  2 
Ch.  403). 

Tacking. — 

No  priority  or  protection  will  now  be  allowed  to  any  estate  or  interest  in  lands  within 
the  three  Ridings,  on  the  ground  of  the  same  being  protected  by  or  tacked  to  any  legal 
or  other  estate  or  interest  in  such  lands,  except  as  against  estates  or  interests  which 
existed  prior  to  the  Act,  and  notwithstanding  that  the  person  claiming  such  priority  or 
protection  claims  as  a  purchaser  for  valuable  consideration  and  without  notice  (s.  16). 

Caveat. — 

A  caveat  may  be  registered  under  the  Act,  and  if,  while  it  remains  in  force,  an 
assurance  made  by  the  perso.H  giving  it  to  the  person  in  whose  favour  it  was  given,  or  his 
heirs,  etc.,  be  registered,  such  assurance  will  have  priority  as  from  the  registration  of  the 
caveat  (The  Yorkshire  Registries  Amendment  Act,  1885,  s.  3,  repealing  similar  pro- 
visions in  s.  10  of  the  Act  of  1884). 
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Notice  of  Will—  ;. 

Notice  of  a  will,  which  a  person  interested  thereunder  is  unable  to  register  within 
six  months  after  the  testator's  death,  may  be  registered  ;  and  if  the  will  is  registered 
within  two  years  from  the  .death,  it  will  have  priority  as  from  the  registration  of  the 
notice  (s.  11,  and  see  s.  5  (1)  (C.)). 

Affidavit  of  Intestacy. — 

A  person  claiming  as  heir  may,  after  the  expiration  of  six  months  from  the  death  of 
the  landowner  under  whom  he  claims,  and  whom  he  believes  to  have  died  intestate, 
register  an  affidavit  of  intestacy,  and  any  assurance  for  value  by  him  will  rank  prior 
to  any  will  after-registered  (s.  12  ;  cp.  the  Vendor  and  Purchaser  Act,  1874,  s.  8,  and 
Chadwick  v.  Turner,  1866,  L.  R.  1  Ch.  310). 

Affidavit  of  Vesting. — 

Where  lands  have  been  vested  in  any  person  by  Act  of  Parliament,  upon  payment  of 
money  or  other  act  (other  than  an  assurance  or  act  which  can  be  registered  under  the 
Act),  he  may  register  an  affidavit  of  such  vesting  (s.  13). 

Bights  of  Purchasers,  etc. — 

A  person  claiming  under  a  registered  assurance  or  will  is  entitled  to  the  same  relief 
as  against  a  claim  under  an  instrument  of  subsequent  date,  but  which  has  acquired 
priority  by  earlier  registration,  as  the  person  through  whom  he  claims  might  have  been 
entitled  to  (s.  17). 

Stamps. — 

The  registrar  need  not  register  any  instrument  not  duly  stamped  (s.  27  ;  and  see  The 
Stamp  Act,  1891,  s.  17).    , 

Rectification  of  Register. — 
The  jurisdiction  in  this  respect -is  vested  in  the  Chancery  Division  (s.  25). 

Exceptions  from  Act. — 

The  Act  does  not  extend  to  copyhold  hereditaments,  nor  to  any  lease  not  exceeding 
twenty-one  years,  or  any  assignment  thereof  where  accompanied  by  actual  possession 
(s.  28 ;  see,  under  6  Anne,  c.  2,  s.  14,  Fury  v.  Smith,  1822,  1  Hud.  &  B.  735  ;  and  as  to 
leases  of  copyholds,  see  Dart,  6th  ed.,  p.  769) ;  nor  to  the  shares  of  any  company  which 
require  to  be  registered  in  the  company's  books  (s.  29) ;  nor  to  Crown  lands  (s.  30) ;  nor 
to  lands  registered  under  the  Land  Transfer  Act,  1875  (of  which  see  s.  127),  as  amended 
by  the  Land  Transfer  Act,  1897  (sees.  18  and  first  schedule). 

Rules  and  Forms.—  For  these,  see  Smith  (E.  J.)>  Yorkshire  Registries  Acts, 
pp.  41-72. 

County  Councils. — By  the  Local  Government  Act,  1888,  the  Eidings  of 
Yorkshire  were  constituted  separate  administrative  counties  (s.  46  (1)  (a)); 
and  the  powers,  duties,  and  liabilities  of  the  county  authority  under  the 
Yorkshire  Eegistries  Act,  1884,  and  amending  Act,  were  transferred  to  the 
county  council,  and  the  expression  "county  authority"  in  those  Acts 
means,  as  respects  each  Biding,  the  county  council  of  that  Eiding  (s.  46 

(4))- 

Charging  Orders. — The  Housing  of  the  Working  Classes  Act,  1890, 
s.  37,  provides  for  registration  of  charging  orders  relating  to  dwelling-houses 
in  Yorkshire,  granted  under  sec.  36,  as  if  made  by  deed  by  the  absolute 
owner  of  the  dwelling-house. 

Transfer  to  Land  Registry. — Subject  to  the  power  of  making  registration 
of  title  compulsory,  contained  in  sec.  20  of  the  Land  Transfer  Act,  1897, 
that  Act  makes  provision  (s.  23)  for  transfer  of  the  business  of  the  local 
deed  registry  in  any  of  the  three  Eidings,  by  agreement  with  the  county 
council  of  such  Eiding,  to  the  office  of  land  registry,  in  accordance  with  the 
principles  of  sees.  11  3,  and  4  of  the  Land  Eegistry  (Middlesex  Deeds)  Act, 
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1891,  which  provided  for  the  transfer  of  the  Middlesex  registry  of  deeds  to 
the  land  registry. 

Bedford  Level. 

"  The  -great  level  of  the  Fens,"  within  the  counties  of  Northampton, 
Norfolk,  Suffolk,  Lincoln,  Cambridge,  and  Huntingdon,  comprising  some 
400,000  acres,  was  drained  by  Francis  and  his  son  William,  Earls  of 
Bedford,  and  their  co-adventurers  in  the  reigns  of  Charles  I.  and  Charles  u. ; 
and  by  way  of  recompense,  95,000  acres  were  allotted  to  Earl  Francis.  By 
the  Bedford  Level  Act  (15  Cha.  n.  c.  17)  a  company  of  conservators  of 
the  Great  Level  (commonly  called  the  Bedford  Level  Corporation)  was 
incorporated ;  and  in  order  to  give  an  increased  convenience  to  the  owners 
of  the  95,000  acres,  it  was  enacted  that  all  conveyances  by  indenture  of  this 
portion  of  the  Great  Level,  or  any  part  thereof,  entered  with  the  registrar 
of  the  Level,  should  have  the  same  force  and  effect  as  if  they  had  been  by 
bargain  and  sale  enrolled  under  the  Statute  of  Henry  vm. ;  and  that  no 
lease,  grant,  or  conveyance  of,  or  charge  out  of,  or  upon  the  95,000  acres,  or 
any  part  thereof,  except  leases  for  seven  years  or  under  in  possession,  should 
be  of  force,  but  from  the  date  of  registration;  and  that  the  entry  of 
registration,  endorsed  by  the  registrar,  should  be  as  effectual  in  law  as  if 
the  original  book  of  entries  were  produced  at  any  trial.  But  conveyances 
of  part  of  the  95,000  acres,  though  unregistered,  were  held  to  be  valid  for 
all  purposes,  except  for  entitling  the  grantees  to  the  privileges  conferred  by 
the  Act  on  the  owners  of  lands  within  the  Level,  and  for  the  other  purposes 
of  the  Act  (Willis  v.  Brown,  1839,  10  Sim.  127).  For  other  cases  on  the 
Act,  see  Elphinstone  and  Clark,  Searches,  p.  146.  The  office  for  this  registry, 
called  the  "  Fen  Office,"  is  at  Ely. 

Exemptions  from  the  jurisdiction  of  the  corporation,  and  from  registra- 
tion, have  been  made  by  the  North  Level  Act,  1857  (20  &  21  Vict.  c.  cix.), 
and  by  the  Middle  Level  Act,  1862  (25  &  26  Vict.  c.  clxxxviii.). 

[Authorities. — Sugden,  Vendors  and  Purchasers,  14th  ed. ;  Dart,  Vendors 
and  Purchasers,  6th  ed. ;  Brickdale,  Registration  of  Leeds  in  Middlesex ; 
Smith  (E.  J.),  Yorkshire  Registries  Acts;  Elphinstone  and  Clark,  Searches, 
1889 ;  Bobbins,  Zaiv  of  Mortgages.'] 


Registration  of  Designs.— See  Designs. 

Registration  Of  Title. — As  the  Eules  recently  made  under 
the  Land  Transfer  Act,  1897,  have  not  yet  come  into  force,  and  as  the 
subject  of  Eegistration  of  Title  cannot  be  properly  considered  without 
reference  to  them,  the  whole  subject  will  be  found  treated  in  the  Addenda, 
incorporated  in  vol.  xii.,  if  the  Eules  take  effect  in  time. 
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The  Eegistration  Acts. — The  system  of  registration  of  parliamentary- 
electors  dates  from  1832.  The  Eepresentation  of  the  People  Act,  1832 
(2  &  3  Will.  iv.  c.  45),  which  greatly  extended  the  franchise  (see  Franchise 
(Electoral))  made  it  essential  that  there  should  be  some  system  of  register- 
ing the  voters  who  were  entitled  to  the  franchise,  and  of  revising  the  lists 
of  such  voters  from  time  to  time. 

The  provisions  of  the  Act  of  1832  with  regard  to  the  registration  of 
voters  were  superseded  by  the  Parliamentary  Voters  Eegistration  Act,  1843 
(6  &  7  Vict.  c.  18),  which,  with  later  Acts,  has  amended  the  law  and  made 
elaborate  provision  for  the  registration  of  persons  entitled  to  vote  in  the  elec- 
tion of  members  of  Parliament,  and  for  the  annual  revision  of  the  registers. 

The  law  relating  to  the  registration  of  county  voters  under  the  Act  of 
1843  was  amended  by  the  County  Voters  Eegistration  Act,  1865  (28  &  29 
Vict.  c.  36). 

The  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  by 
introducing  new  franchises,  involved  certain  changes  and  amendments  in  the 
law  as  to  registration,  which  were  effected  partly  by  that  Act  and  partly  by 
the  Parliamentary  Electors  Eegistration  Act,  1868  (31  &  32  Vict.  c.  58). 
The  law  relating  to  the  registration  of  voters  in  parliamentary  boroughs, 
and  the  enrolment  of  burgesses  in  municipal  boroughs,  which  was  extended 
to  county  voters  in  18S5,  was  further  amended  by  the  Parliamentary  and 
Municipal  Eegistration  Act,  1878  (41  &  42  Vict.  c.  26).  The  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  also  regulates  the  registration 
in  municipal  boroughs.  (As  to  municipal  registration  in  the  city  of  London, 
see  the  City  of  London  Elections  Act,  1849  (12  &  13  Vict.  c.  xciv.),  and  the 
City  of  London  Municipal  Elections  Amendment  Act,  1867  (30  Vict.  c.  i.). 

The  wide  extension  of  the  franchise  by  the  Eepresentation  of  the 
People  Act,  1884  (48  &  49  Vict.  c.  3),  and  the  assimilation  by  that  Act  of 
the  occupation  franchises  in  counties  and  boroughs  (see  Franchise  (Elec- 
toral)) necessitated  the  passing  of  the  Eegistration  Act,  1885  (48  &  49  Vict, 
c.  15),  by  which  the  registration  law  applicable  to  those  franchises  in 
counties  and  boroughs  was  assimilated. 

In  1888,  when  the  institution  of  County  Councils  was  in  contemplation, 
it  became  necessary  to  provide  for  the  registration  of  electors  for  the 
purposes  of  local  government.  This  was  done  by  the  County  Electors  Act, 
1888.  (51- &  52  Vict.  c.  10). 

The  Eegistration  of  Electors  Acts,  1891  (54  &  55  Vict.  c.  18),  removed 
certain  doubts  which  had  arisen  under  the  earlier  Acts  as  to  the  defrayment 
of  registration  expenses. 
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The  various  statutes  relating  to  the  registration  of  voters  are  collectively 
termed  the  Eegistration  of  Electors  Acts,  1843  to  1891  (see  54  &  55  Vict. 
c.  18,  s.  1). 

The  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  which  estab- 
lished parochial  government  in  all  rural  parishes,  rendered  necessary  the 
formation  of  a  register  of  parochial  electors,  and  this  was  provided  for  by 
the  provisions  of  that  Act  (see  s.  44 ;  see  also  post,  under  the  head  Parochial 
Electors  List). 

The  Eegistration  Order,  1895,  which  is  an  Order  in  Council  issued 
under  the  authority  of  the  Local  Government  Act,  1888,  s.  76  (7),  contains 
the  form  of  instructions,  precepts,  notices,  and  forms  under  the  Eegistration 
of  Electors  Acts  which  are  in  present  use. 

A  statute  consolidating  the  complicated  legislation  upon  the  subject,  and 
so  far  as  possible  incorporating  the  effect  of  the  numerous  decisions  would 
be  of  considerable  utility,  and  would  tend  to  facilitate  the  apprehension  of 
the  law.  The  enactment  of  a  uniform  system  of  electoral  registration,  and 
a  system  simple  in  detail,  would  be  of  even  greater  utility  and  of  more 
permanent  value.    Nor  should  such  an  enactment  be  difficult  of  achievement. 

As  to  the  various  qualifications  which  entitle  a  person  of  full  age  and 
under  no  legal  incapacity  to  be  registered  as  a  voter,  see  the  article  Fran- 
chise. It  must  be  recollected  that  a  person  who  is  subject  to  any  legal 
incapacity  has  no  right  to  be  registered  as  a  voter  (see  Eep.  of  the 
People  Act,  1884,  s.  10  ;  see  also  Eep.  of  the  People  Act,  1832,  ss.  19,  20, 
27 ;  Eep.  of  the  People  Act,  1867,  ss.  3-6 ;  and  see  post,  under  the  head 
How  far  Register  Conclusive  as  to  the  Bight  to  Vote). 

General  View  of  Present  System  of  Eegistration — Parliamentary, 
Municipal,  and  County  Council. — Shortly  stated,  the  registration  of  voters 
for  Parliamentary,  Municipal,  and  County  Council  Elections  under  the 
present  system  is  effected  in  the  following  manner: — The  Clerk  of  the 
County  Council  in  a  County,  the  Town  Clerk  in  a  municipal  borough,  the 
Eeturning  Officer  in  a  parliamentary  borough,  the  Secondaries  in  the  city  of 
London,  and  the  High  Bailiff  in  the  borough  of  Southwark,  send  to  the 
Overseers  of  the  Poor  of  each  parish  and  township  within  the  county  or 
borough  respectively,  on  or  within  seven  days  of  the  15th  April  in  each 
year,  precepts  containing  instructions  to  make  out  lists  of  voters  within 
their  respective  areas. 

Acting  in  accordance  with  these  precepts,  the  Overseers  make  out  the 
list  of  voters  according  to  their  different  qualifications.  On  the  1st  of 
August  they  publish  lists  of  ownership  electors,  occupation  electors,  lodgers 
who  have  been  previously  registered,  and  ownership  claimants.  On  the 
25th  of  August  they  publish  lists  of  claimants  for  registration  as  occupation 
electors,  and  lodgers  claiming  to  be  registered  for  the  first  time  or  under  a 
new  qualification,  and  lists  of  objections  made  with  regard  to  the  qualification 
of  persons  on  the  lists  published,  on  the  1st  of  August.  Copies  of  these  lists 
are  sent  to  the  Clerk  of  the  County  Council,  and  in  a  borough  to  the  Town  Clerk 
also.  With  regard  to  claimants  on  the  lists  published  on  25th  of  August,  objec- 
tions may  be  made  at  the  Eevising  Barrister's  Court  after  written  notice  to 
him.  The  revision  of  the  lists  is  the  duty  of  Eevising  Barristers,  who,  for 
that  purpose,  hold  their  Courts  at  some  date  between  8th  September  and 
12th  October,  and  decide  the  validity  of  the  claims  and  objections.  In 
certain  cases,  also,  they  erase  names  from  the  lists  and  make  alterations  in 
the  entries  without  any  objection  having  been  made.  They  sign  the  revised 
lists  and  initial  any  alterations. 
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After  the  revision  the  revised  lists  of  electors  are  returned  by  the 
Eevising  Barristers  to  the  Clerk  of  the  County  Council  or  Town  Clerk.  The 
lists  are  then  arranged  in  order  and  printed  in  a  book,  and  are  kept  in 
the  custody  of  the  Clerk  of  the  County  Council  in  counties,  or  of  the  Town 
Clerk  in  boroughs.  These  revised  lists  as  printed  constitute  the  register  of 
electors  for  parliamentary  elections  and  the  register  of  county  electors,  and 
where  the  revision  has  been  in  a  municipal  borough,  the  burgess  roll  for  the 
ensuing  year.  The  portions  of  the  lists  which  relate  to  municipal  and 
County  Council  electors  are  copied,  and  the  copies  kept  by  the  Town  Clerks 
of  the  various  boroughs. 

Parochial  Electors  List. — The  local  government  register  of  electors  and 
the  parliamentary  register  of  electors,  so  far  as  they  relate  to  a  parish, 
together  form  the  register  of  the  parochial  electors  of  the  parish  (see  the 
Local  Government  Act,  1894,  s.  44  (1)).  The  local  government  register  of 
electors  means,  as  respects  an  administrative  county  in  England  or  Wales 
other  than  a  county  borough,  the  county  register,  and  as  respects  a  county 
borough  or  other  municipal  borough,  the  burgess  roll  (see  the  Interpretation 
Act,  1889,  52  &  53  Vict.  c.  63).  Where  the  parish  is  in  a  parliamentary 
borough  such  portion  of  the  parliamentary  register  of  electors  for  the 
county  as  contains  the  names  of  persons  registered  in  respect  of  the  owner- 
ship of  any  property  in  the  parish  is  to  be  deemed  to  form  part  of  the 
parliamentary  register  of  electors  for  the  parish  (see  Local  Government 
Act,  1894,  s.  44  (2)). 

The  expression  "  parochial  elector  "  when  used  with  reference  to  a  parish 
in  an  urban  district,  or  in  the  City  of  London  or  any  county  borough,  means 
any  person  who  would  be  a  parochial  elector  of  the  parish  if  it  were  a  rural 
parish  {ibid.  s.  75  (2)). 

It  is  expressly  provided  by  the  Local  Government  Act,  1894,  that  any 
person  whose  name  is  not  in  the  register  of  the  parochial  electors  of 
the  parish  shall  not  be  entitled  to  vote  as  a  parochial  elector,  and  any 
person  whose  name  is  in  that  register  shall  be  entitled  to  vote  as  a  parochial 
elector,  unless  prohibited  from  voting  by  that  Act  or  by  any  other  Act  of 
Parliament  (see  s.  44)  (1)). 

How  far  Register  Conclusive  as  to  Right  to  Vote. — The  registration  of  the 
name  of  a  voter  on  the  register  is  a  condition  precedent  to  the  exercise  of  his 
right  of  voting.  A  person  is  not  entitled  to  vote  unless  his  name  is  on  the 
register  of  voters  for  the  time  being  in  force,  and  as  a  general  rule  every 
person  whose  name  is  on  the  register  is  entitled  to  vote  (see  Ballot  Act, 
1872,  s.  7 ;  see  also  Ballot).  But  the  fact  of  a  person's  name  being  on  the 
register  does  not  entitle  him  to  vote  if  he  is  prohibited  from  voting  by  any 
statute  or  by  the  common  law  of  Parliament  (ibid.).  A  person,  therefore, 
who  is  subject  to  some  inherent  disability  at  common  law  or  by  statute, 
such,  for  example,  as  peerage,  infancy,  felony,  etc.,  is  not  entitled  to  vote 
even  though  his  name  may  appear  on  the  register.  The  vote  of  such  a 
person  should  be  rejected  by  the  returning  officer,  and  if  accepted  by  him 
would,  on  an  election  petition  being  presented,  be  struck  off  on  a  scrutiny 
(see  Scrutiny).  As  to  the  common  law  and  statutory  disqualifications  for 
voting,  see  the  article  Franchise  (Electoral). 

In  other  respects,  however,  the  register  is  conclusive  as  to  the  right  of 
the  persons  whose  names  appear  on  it  to  vote.  In  the  case,  therefore,  of 
the  existence  of  a  disqualification  by  reason  of  the  receipt  of  parochial 
relief  or  other  alms  since  the  date  of  the  register,  non-residence  within  the 
prescribed  distance  of  the  borough,  non-occupation,  insufficient  qualification, 
or  the  like,  which  at  the  revision  would  have  been  good  grounds  for  objec-> 
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tion,  the  register  is  conclusive,  and  the  vote  could  not  be  struck  oft  on  a 
scrutiny  (see  Stowe  v.  Joliffe,  1874,  L.  E.  9  C.  P.  734;  Hayward  v.  Scott, 
1879,  5  C.  P.  D.  231 ;  see  also  Scrutiny). 

Eegisteation  Officials. — The  executive  duties  with  regard  to  prepara- 
tion for  the  annual  revision  of  the  register  of  voters  by  the  Eevising 
Barrister  are  performed  by  the  Clerk  of  the  Peace,  who  is  now  the  Clerk  of 
the  County  Council  in  a  county,  by  the  Town  Clerk  in  a  borough,  and  by  the 
Overseers  of  parishes  and  townships.  In  some  cases  the  duties  of  the  Over- 
seers are  performed  by  a  Eegistration  Officer,  appointed  under  the  County 
Electors  Act,  1888,  s.  4  (2)  (h). 

As  to  the  systems  of  registration  of  voters  at  the  Universities  of  Oxford 
and  Cambridge,  reference  must  be  made  to  the  Statutes  of  the  Universities. 
As  to  the  University  of  London,  see  Eepresentation  of  the  People  Act, 
1867,  s.  25. 

Clerk  of  the  County  Council. — Under  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41,  s.  83  (1)),  the  Clerk  of  the  Peace  of  a  county,  besides 
acting  as  Clerk  of  the  Peace  for  the  county,  is  also  (subject  to  the  provisions 
of  the  Act  as  respects  particular  counties)  the  Clerk  of  the  County  Council, 
and  he  is  from  time  to  time  appointed  by  the  standing  joint-committee  of 
the  County  Council  and  the  Quarter  Sessions  (see  ibid.  s.  83  (2)).  When 
acting  under  the  Acts  relating  to  the  registration  of  parliamentary  voters  or 
to  any  registration  matters  he  must  act  under  the  direction  of  the  County 
Council,  and  all  enactments  relating  to  registration  are  to  be  construed  as  if 
Clerk  of  the  County  Council  were  therein  substituted  for  Clerk  of  the  Peace 
(ibid.  s.  83  (6)). 

In  the  Isle  of  Wight,  which  is  a  parliamentary  county,  the  Town  Clerk 
for  the  time  being  for  the  borough  of  Newport  is,  for  registration 
purposes,  to  be  deemed  and  taken  to  be  the  Clerk  of  the  Peace  for  the 
county  (see  Eep.  of  the  People  Act,  1832,  s.  79 ;  Pari.  Eeg.  Act,  1843, 
s.  101 ;  Eeg.  Act,  1885,  s.  7  (2)). 

Where  a  parliamentary  county  extends  into  more  county  Quarter 
Sessional  areas  than  one,  the  Clerk  of  the  Peace  of  each  such  area  is,  in 
respect  of  each  parish  in  such  parliamentary  county  which  is  within  his 
jurisdiction,  to  act  as,  and  be  deemed  to  be,  the  Clerk  of  the  Peace  of  the  county 
within  the  meaning  of  the  Eegistration  Acts,  until  the  lists  of  voters  have  been 
revised ;  but  the  Eevising  Barrister  must  transmit  the  revised  list  of  voters 
for  such  parish  to  the  Clerk  of  the  Peace  of  the  county  Quarter  Sessional  area 
which  comprises  the  largest  extent  of  the  parliamentary  county,  and  save,  as 
aforesaid,  such  last-mentioned  clerk  is,  as  respects  the  parliamentary  county, 
to  act  as,  and  be  deemed  to  be,  the  sole  Clerk  of  the  Peace  of  the  county  for 
the  purpose  of  the  Eegistration  Acts  (Eegistration  Act,  1885,  s.  7  (3)). 
Subject  to  this  provision  and  to  the  proviso  that  where  at  the  passing  of  the 
County  Electors  Act,  1888,  any  Clerk  of  the  Peace  was  acting  as  Clerk  of 
the  Peace  under  the  Eegistration  Acts,  he  shall  continue  so  to  act,  but  shall 
act  as  deputy  of  the  person  acting  as  Clerk  of  the  County  Council,  the  Clerk 
of  the  County  Council  is  to  act  as  Clerk  of  the  Peace  throughout  the  whole 
of  the  county  for  the  purposes  of  the  Eegistration  Acts  (see  County 
Electors  Act,  1888,  s.  14). 

Town  Clerk. — The  Town  Clerk  in  boroughs,  under  the  Municipal  Corpora- 
tions Act,  1882  (45  &  46  Vict.  c.  50),  is  appointed  by  the  Council  of 
the  borough,  and  has  power  to  act  by  a  deputy  Town  Clerk  (see  Municipal 
Corporations  Act,  1882,  s.  17  (1)  and  (6)). 

In   boroughs  which  are  merely  parliamentary  boroughs,  and  not  within 


192  EEGISTEATION  OF  VOTERS 

the  Municipal  Corporations  Act,  1882,  the  Eeturning  Officer  of  the  borough, 
or  such  person  as  he  may  appoint  for  the  purpose,  is  to  act  as  Town  Clerk 
for  registration  purposes  (see  Pari.  Eeg.  Act,  1843,  s.  101).  In  the 
case  of  a  parliamentary  borough  which  includes  more  municipal 
boroughs  than  one,  the  Town  Clerk  of  each  such  municipal  borough  is  to 
perform  the  duties  of  and  to  be  the  Town  Clerk  for  registration  purposes 
so  far  as  regards  the  area  of  such  municipal  borough  (see  Pari, 
and  Mun.  Eeg.  Act,  1878,  s.  17).  In  the  city  of  London  the  Secondaries 
of  the  city,  and  in  the  borough  of  Southwark  the  High  Bailiff  of  the 
borough,  act  as  Town  Clerk  for  the  purposes  of  registration  (see  Pari. 
Eeg.  Act,  1843,  s.  56). 

Overseers. — The  duties  directed  by  the  precepts  are  generally  performed 
by  the  Overseers  and  their  assistants,  but  all  persons  who  by  virtue  of  any 
office  or  appointment  execute  the  usual  duties  of  Overseers  of  the  Poor,  by 
whatever  name  or  title  they  may  be  called,  and  in  whatsoever  manner  they 
may  be  appointed,  are,  as  a  general  rule,  qualified  to  perform  the  duties  of 
Overseers  with  regard  to  registration  (see  Eepresentation  of  the  People  Act, 
1832,  s.  79 ;  Parliamentary  Eegistration  Act,  1843,  s.  101 ;  Municipal 
Corporations  Act,  1882,  ss.  7  (1),  and  238  (1);  see  also  Sutton  v.  Wade, 
[1891]  1  Q.  B.  269).  In  any  place  where  a  Vestry  Clerk  is  appointed  by 
order  of  the  Local  Government  Board  under  the  Vestries  Act,  1850, 
13  &  14  Vict.  c.  57,  he  is  to  perform  the  registration  duties  of  the 
Overseers. 

Registration  Officer. — Under  some  circumstances  the  duties  of  the  Over- 
seers with  regard  to  registration  may  be  performed  by  an  officer,  termed 
a  Eegistration  Officer,  appointed  for  that  purpose. 

The  guardians  of  a  Union  which  is  not  wholly  comprised  in  an  urban 
district  may,  with  the  consent  of  the  Overseers  of  any  parish  or  parishes 
within  their  Union,  for  which  an  assistant  Overseer  has  not  been 
appointed,  annually  appoint  a  fit  person  to  act  as  Eegistration  Officer  for 
such  parish  or  parishes  (County  Electors  Act,  1888,  s.  4  (h)).  The  Over- 
seers have  power  to  remove  any  such  Eegistration  Officer,  and  to  fill  up  any 
vacancy  caused  by  his  death,  resignation,  or  otherwise  (ibid.). 

Such  Eegistration  Officer  is  to  perform  all  the  duties  of  Overseers  of  the 
parish  or  parishes  for  which  he  is  appointed,  in  respect  of  the  registration 
of  county  electors  and  parliamentary  voters,  and  the  provisions  of  the 
Eegistration  of  Electors  Acts  relating  to  Overseers,  including  penal  pro- 
visions, are  applicable  to  him  (ibid.). 

The  remuneration  of  the  Eegistration  Officer  is  to  be  fixed  and  paid  by 
the  guardians  of  the  Union,  and  charged  on  the  poor  rates  of  the  parish  or 
parishes  for  which  be  is  appointed,  and,  if  he  acts  for  more  than  one 
parish,  in  proportion  to  the  number  of  persons  on  the  registers  made  during 
the  year  of  his  appointment  of  county  electors  and  parliamentary  voters 
for  each  parish  (ibid.). 

Proceedings  Preliminary  to  Eevision  of  the  Eegister. — The  necessary 
executive  work  in  connection  with  the  registration  of  electors,  which 
precedes  and  is  preparatory  to  the  judicial  revision  of  the  lists  of  electors 
by  the  Bevising,  Barrister,  is  carried  out  by  the  various  officials  who 
have  been  mentioned  above.  Their  duties  with  regard  both  to  the  parlia- 
mentary occupation  and  to  the  county  electors  lists,  are  now  under  recent 
legislation  to  a  large  extent  identical. 

The  most  convenient  method  of  obtaining  an  insight  into  the  practical 
working  of  the  complex  provisions  of  the  numerous  Eegistration  Acts,  is  to 
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Review  shortly  the  duties  of  the  different  officials  upon  whom  the  execution 
of  their  provisions  in  detail  devolves. 

Duties  of  Clerk  of  the  County  Council. — The  first  duty  of  the  Clerk  of  the 
County  Council,  or  of  the  person  executing  that  office,  with  regard  to  the 
.formation  of  the  Eegister  of  Parliamentary,  County,  and  Parochial  Electors, 
is  to  send  his  precepts  to  the  Overseers  of  every  parish  or  township  within 
the  county  or  borough,  on  or  within  seven  days  before  the  loth  of  April  in 
each  year. 

In  the  case  of  a  parish  or  township  for  which  a  Eegistration  Officer  has 
been  appointed  under  the  County  Electors  Act,  1888,  s.  4,  the  precepts 
must  be  addressed  to  him  instead  of  to  the  Overseers  (see  the  Eegistration 
Order,  1895). 

The  precepts  contain  detailed  instructions  to  the  Overseers,  as  to  the 
nature  of  the  duties  and  the  mode  in  which  they  are  to  be  carried  out,  and 
are  signed  by  the  Clerk  of  the  County  Council. 

With  the  precepts  must  be  sent  copies  of  forms,  and  of  the  corrupt  and 
illegal  practices  list,  if  any,  and  also  a  sufficient  number  of  copies  of  such 
part  of  the  register  of  voters  then  in  force  as  relates  to  the  parish  or  town- 
ship (see  the  Eegistration  Order,  1895). 

The  Eevising  Barrister  is  required  to  notify  his  appointment  to  the 
Clerk  of  the  County  Council,  who  must  as  soon  as  possible  transmit  an 
abstract  of  the  number  of  persons  objected  to  by  the  Overseers,  and  by  other 
persons  in  each  parish  and  township  in  the  county  or  division  (Pari. 
Eeg.  Act,  1843,  s.  31).  The  Clerk  of  the  County  Council  must  also  give 
public  notice  by  advertisement  of  the  times  and  places  at  which  the  Courts 
of  Eevision  will  be  held,  and  send  copies  of  such  notice  to  the  Overseers, 
and  require  them  to  publish  the  same  and  attend  the  revision  Courts  for 
their  respective  parishes  (ibid.  s.  32).  He  must  attend  the  revision  Courts 
and  deliver  the  lists  of  voters,  the  list  of  persons  objected  to,  and  one  or 
more  printed  copies  of  the  register  of  voters  for  the  county  then  in  force, 
to  the  Eevising  Barrister,  and,  if  required,  must  answer  questions  on  oath 
and  produce  all  documents  in  his  custody  (ibid.  s.  34).  It  is  his  duty 
also  to  receive  and  deliver  to  the  Eevising  Barrister  all  declarations  by 
persons  whose  names,  places  of  abode,  or  qualifications  are  not  correctly 
described  in  the  list  of  voters  then  in  force  (see  the  County  Voters 
Eegistration  Act,  1865,  s.  10;  Eegistration  Act,  1878,  s.  24;  Eegistration 
Act,  1885,  s.  1  (1)  and  (2) ;  County  Electors  Act,  1888,  s.  4). 

Duties  of  Town  Clerk. — With  regard  to  the  formation  of  registers  of 
voters  for  cities  and  boroughs,  the  Town  Clerk  of  every  city  and  borough, 
or  the  person  executing  his  duties,  must  send  his  precepts,  accompanied  by 
a  sufficient  number  of  printed  forms,  to  the  Overseers  of  every  parish  and 
township  wholly  or  in  part  within  the  borough  or  place  sharing  in  the 
■election  of  the  borough,  on  or  within  seven  days  before  the  15th  of  April 
in  every  year  (see  Pari.  Eeg.  Act,  1843,  s.  10 ;  Eegistration  Act,  1885,  s.  7 
(1) ;  see  also  the  Eegistration  Order,  1895), 

The  precepts  contain  instructions  to  the  Overseers  as  to  their  duties 
with  regard  to  the  registration  for  parliamentary,  municipal,  and  parochial 
purposes.  The  form  of  precept  given  in  the  Eegistration  Order,  1895, 
Sched.  III.,  sets  forth  general  instructions  explaining  the  persons  entitled 
to  be  registered,  the  meaning  of  the  expressions  used,  and  the  mode  of 
making  out  and  publishing  the  lists,  and  further  specifies  chronologically 
the  various  things  which  are  required  to  be  done  in  order  of  date. 

In  parliamentary  boroughs  the  Town  Clerk  must,  by  the  1st  of  July  in 
every  year,  make  lists  of  freemen  who  are  entitled  to  vote,  lists  of  persons 
VOL.  xi.  13 
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claiming  to  have  their  names  inserted  in  the  list  of  freemen,  and  a  list  of 
freemen  whose  names  are  objected  to  (see  Pari.  Eeg.  Act,  1843,  ss.  14, 
15,  18 ;  and  ibid.  Sched.  B.,  Forms  5,  9,  and  13).  The  Town  Clerk  must 
sign  and  publish  copies  of  the  list  of  freemen  by  the  1st  of  August,  and  the 
lists  of  claims  and  objections  by  the  25th  of  August,  and  must  keep  copies 
of  these  lists  for  perusal  by  any  person  without  fee,  and  for  sale  at  fixed 
charges  (see  Pari.  Eeg.  Act,  1843,  ss.  14  and  18 ;  and  Eegistration  Act, 
1885,  s.  3  (2)). 

Under  the  Municipal  Corporations  Act,  1882,  the  Town  Clerk  of  every 
borough  for  which  at  the  commencement  of  that  Act  there  was  a  Freemen's 
Eoll,  must  continue  to  keep  a  list  called  the  Freemen's  Eoll  (s.  203 ;  as  to  the 
definition  of  the  term  "  freemen,"  and  as  to  admissions  to  freedom,  see  ibid. 
ss.  201,  202,  and  204).  And  the  Town  Clerk  must  do  all  things  appertain- 
ing by  law  to  the  registration  of  freemen  for  parliamentary  elections  (ibid, 
s.  209  (3)).  It  has  been  held  that  where  a  person  is  on  the  list  of  freemen 
for  a  parliamentary  borough,  he  is  not  thereby  entitled  to  be  entered  on  the 
parochial  electors  list  for  a  parish  within  the  borough  (see  Mart  v.  Beard, 
[1896]  1  Q.  B.  54). 

As  to  the  preparation  and  revision  of  the  Parish  Burgess  Lists,  see 
Municipal  Corporations  Act,  1882,  s.  44.  The  Town  Clerk  must  have  the 
parish  burgess  lists,  the  list  of  claimants  and  respondents,  and  the  burgess 
roll  printed,  and  deliver  printed  copies  to  any  person  on  payment  of  a 
reasonable  price  (ibid.  s.  48  (1)) ;  the  proceeds  of  sale  are,  subject  to  sec.  30° 
of  the  Parliamentary  and  Municipal  Eegistration  Act,  1878,  to  go  to  the 
borough  fund  (ibid.  s.  48  (2)).  The  Overseers  of  each  parish  must,  at  the 
same  time  that  they  make  the  parish  burgess  list,  make  a  separate  list  of 
persons  qualified  to  be  councillors,  but  not  to  be  burgesses,  and  the  pro- 
visions of  the  Municipal  Corporations  Act,  1882,  as  to  the  parish  burgess 
lists,  and  claims  and  objections  relating  thereto,  and  the  revision  of  these 
lists  are  as  nearly  as  circumstances  admit  to  apply  to  the  lists  of  persons 
qualified  to  be  councillors  (ibid.  s.  49  (1)).  The  Town  Clerk  must  arrange 
the  names  entered  in  these  lists  when  revised,  in  alphabetical  order  as  a 
separate  list,  called  the  separate  non-resident  list,  with  an  appropriate 
heading,  at  the  end  of  the  burgess  roll  (ibid.  s.  49  (3)). 

The  Town  Clerk  in  a  borough  has  duties  similar  to  those  of  the  Clerk 
of  the  County  Council  in  a  county,  as  to  transmitting  an  abstract  of  the 
lists  of  claims  and  objections  to  the  Eevising  Barrister,  publishing  notices  of 
the  times  and  places  appointed  for  holding  the  Courts  of  Eevision,  and 
attending  those  Courts,  answering  questions  on  oath,  producing  documents, 
etc.  (see  Parliamentary  Eegistration  Act,  1843,  ss.  31,  33,  and  35). 

Duties  of  Overseers. — The  various  duties  of  the  Overseers  with  regard  to 
the  preparation  for  the  revision  of  the  register  of  electors,  which  are  imposed 
by  the  Eegistration  Acts,  are  minutely  described  in  the  precepts  of  the  Clerk 
of  the  County  Council,  and  the  Town  Clerk,  and  set  forth  in  the  Eegistration 
Order,  1895. 

The  Eegistration  Order,  1895,  contains  three  Schedules.  Sched.  I. 
gives  the  form  of  precept  of  the  Clerk  of  the  County  Council  to  the  Overseers 
as  to  the  registration  of  "  ownership  electors,"  i.e.  persons  entitled  to  be 
registered  as  electors  in  respect  of  an  ownership  qualification ;  that  is  to  say, 
of  the  ownership  of  property,  whether  of  freehold,  leasehold,  or  copyhold 
tenure. 

Sched.  II.  gives  the  form  of  precept  to  the  Overseers  of  a  parish 
not  in  a  parliamentary  borough  as  to  the  registration  of  occupation 
electors. 
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Occupation  electors  may  be  parliamentary  occupation  electors  or  county 
electors. 

The  expression  "parliamentary  occupation  electors"  means  persons 
entitled  to  be  registered  as  parliamentary  electors  in  respect  of — (a)  a  £50 
rental  qualification;  (&)  a  £10  occupation  qualification;  (c)  a  household 
qualification ;  (d)  a  lodger  qualification. 

The  expression  "  county  electors  "  means  persons  entitled  to  be  registered 
in  respect  of  the  old  burgess  qualification,  or  of  the  £10  occupation  burgess 
qualification. 

Sched.  III.  gives  the  form  of  precept  to  the  Overseers  of  a  parish  in  a 
parliamentary  borough,  as  to  the  registration  of  occupation  electors  within 
the  parliamentary  and  municipal  borough. 

Such  occupation  electors  may  be  parliamentary  electors  or  burgesses. 

The  expression  "  parliamentary  electors  "  means  persons  entitled  to  be 
registered  as  electors  at  parliamentary  elections,  for  the  parliamentary 
borough  or  any  division  thereof,  in  respect  of  (a)  a  £10  occupation  qualifica- 
tion ;  (b)  a  household  qualification ;  (c)  a  lodger  qualification. 

The  expression  "burgesses"  means  persons  entitled  to  be  enrolled  as 
burgesses  in  respect  of  the  old  burgess  qualification,  or  of  the  £10  occupa- 
tion burgess  qualification. 

The  duties  of  the  Overseers  as  to  the  registration  of  ownership  electors 
are  as  follows : — 

(1)  On  or  before  20th  June. — To  publish  the  ownership  portion  (but  not  any  other 
portion)  of  the  register  for  their  parish  or  township,  together  with  a  notice  signed  by 
them  to  send  in  ownership  claims  before  20th  July. 

The  ownership  portion  of  the  register  means  the  portion  of  the  register  of  electors 
which  contains  the  names  of  persons  entitled  to  vote,  either  as  parliamentary  or 
parochial  electors,  in  respect  of  an  ownership  qualification  in  the  parish  or  township. 

(2)  On  or  before  25th  July. — To  remove  the  copy  of  the  ownership  portion  of  the 
register  so  published. 

(3)  On  or  before  Slst  July. — To  ascertain  from  the  relieving  officer  acting  for  the 
parish  or  township  the  names  of  all  persons  who  are  disqualified  from  being  inserted  in 
the  lists  of  ownership  electors  for  the  parish  or  township  by  reason  of  having  received 
parochial  relief. 

To  make  out  the  list  of  ownership  claimants,  i.e.  a  list  of  all  persons  who,  on  or 
before  20th  July,  have  delivered  or  sent  to  the  Overseers  a  claim  to  be  registered  as 
ownership  electors,  placing  in  a  separate  part  of  the  list  the  names  of  those  who  claim 
to  have  their  names  entered  in  the  parochial  electors  list  in  respect  of  an  ownership 
qualification. 

To  add  on  the  margin  of  one  copy  of  the  ownership  portion  of  the  register  sent  with 
the  precept,  and  on  the  margin  of  the  list  of  ownership  claimants,  the  word  "  objected  " 
before  the  name  of  every  person  therein  whom  the  Overseers  have  reasonable  cause  to 
believe  to  be  not  entitled  to  be  registered  in  the  ownership  portion  of  the  new  register 
about  to  be  made,  and  the  word  "  dead"  before  the  name  of  every  person  therein  whom 
the  overseers  have  reason  from  the  returns  sent  by  the  registrars  of  births  and  deaths, 
or  from  their  own  knowledge,  to  believe  to  be  dead. 

(4)  On  or  before  1st  August. — To  sign  one  of  the  copies  of  the  ownership  portion  of  the 
register,  and  the  list  of  ownership  claimants ;  to  have  a  sufficient  number  of  copies  of 
such  list  written  or  printed  ;  and  to  publish  the  said  portion  of  the  register,  with  the 
marginal  additions  and  the  said  signed  list,  in  the  parish  or  township. 

To  keep  a  copy  of  the  said  list  and  a  copy  of  the  ownership  portion  of  the  register 
with  the  marginal  additions  thereon  signed  by  the  Overseers,  and  during  the  first 
fourteen  days  after  they  have  published  them  to  keep  them  open  to  public  inspection, 
and  to  deliver  copies  at  a  fixed  charge  on  application. 

To  publish  the  corrupt  and  illegal  practices  list,  if  any,  sent  with  the  precept,  to 
keep  a  copy  of  it,  to  allow  public  inspection  of  it  during  the  first  fourteen  days  after  the 
publication,  and  to  deliver  copies  at  a  fixed  charge  on  application. 

(5)  On  or  before  25th  August.— To  make  out  a  list  of  ownership  electors  objected  to, 
i.e.  a  list  containing  the  name  of  every  person  whose  name  is  entered  in  the  ownership 
portion  of  the  register  or  list  of  ownership  claimants,  against  whom  a  notice  of  objection 
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has  been  given  to  the  Overseers,  or  any  one  .of  them,  on  or  before  20th  August.  To  sign 
and  publish  a  copy  of  the  list  so  made.  To  keep  a  copy  of  such  list  signed  by  the 
Overseers,  and  to  allow  it  and  also  the  original  notices  of  claims  and  objections  to  bd 
open  to  public  inspection  during  fourteen  days  next  after  25th  August,  and  to  deliver 
copies  on  application. 

To  deliver  to  the  Clerk  of  the  County  Council — 

(a)  The  list  of  ownership  claimants  signed  by  the  Overseers  ; 

(b)  The  copy  of  the  ownership  portion  of  the  register  (sent  with  the  precept),  with  the 
marginal  additions,  signed  ;  and 

(c)  A  copy  of  the  list  of  ownership  electors  objected  to,  signed. 

To  make  lists  of  persons  claiming  to  be  omitted  from  the  corrupt  and  illegal  practices 
list,  if  any,  sent  with  the  precept,  and  of  persons  objected  to  on  the  ground  that  they 
are  omitted  from  such  list. 

(6)  8th  September-12th  October. — To  attend  the  Revising  Barrister's  Court,  notice  as  to 
the  time  and  place  of  holding,  which  is  sent  to  the  Overseers,  and  at  such  Court  to  deliver 
to  the  Revising  Barrister  all  original  notices  of  claims  and  objections,  and  all  notices  of 
the  withdrawal  or  revival  of  objections  received  by  the  Overseers. 

The  duties  of  the  Overseers  as  to  the  registration  of  occupation  electors  in 
counties  and  boroughs  are  as  follows : — 

(1)  In  April  and  May. — To  inquire  or  ascertain  with  respect  to  all  property  in  the 
parish  or  township  which  comprises  any  dwelling-house,  including  any  part  of  a  house 
separately  occupied  as  a  dwelling,  whether  any  man  other  than  the  owner  or  other 
person  rated  or  liable  to  be  rated  in  respect  of  such  property  is  entitled  to  be  registered 
as  a  parliamentary  elector  in  respect  of  a  household  qualification,  by  reason  of  his  being 
an  inhabitant  occupier  of  such  dwelling-house,  and  to  enter  in  the  rate  book,  in  a 
separate  column,  the  name  of  every  man  so  entitled,  and  the  situation  or  description  of 
the  dwelling-house  in  respect  of  which  he  is  so  entitled.  If  any  property,  whether  by 
reason  of  belonging  to  the  Crown  or  otherwise,  is  not  rated,  the  Overseers  must  act  for 
this  purpose  as  if  it  were  rated. 

For  the  purpose  of  this  inquiry,  to  serve  any  occupier  or  other  person  rated  or  liable 
to  be  rated  with  a  requisition  if  necessary. 

(2)  On  or  before  20th  June. — To  publish  a  notice  signed  by  the  Overseers  that  no  one 
will  be  entitled  to  have  his  name  inserted  on  any  list  of  electors  in  respect  of  the 
occupation  of  premises  within  the  parish  or  township  otherwise  than  as  lodgings,  unless 
all  sums  due  in  respect  of  those  premises  on  account  of  poor  rate  made  daring  the 
twelve  months  next  preceding  5th  January  last  have  been  paid  by  the  20th  July  next, 
or  to  have  his  name  inserted  in  any  such  list  as  a  county  elector,  or  burgess  under  the 
£10  occupation  burgess  qualification,  unless  also  all  assessed  taxes  due  in  respect  of  the 
premises  previously  to  5th  January  last  have  been  paid  by  20th  July  next. 

Where  any  sum  on  account  of  a  poor  rate  made  during  the  twelve  months  next  before 
5th  January  last  is  on  1st  June  next  due  in  respect  of  any  property  in  the  parish  or 
township  capable  of  conferring  the  parliamentary  franchise  in  respect  of  the  £10 
occupation  or  household  qualification,  or  of  conferring  the  local  government  franchise  in 
respect  of  the  old  burgess  qualification,  or  £10  occupation  burgess  qualification,  the 
Overseers  must  give  to  every  occupier  of  that  property  a  notice  that  they  will  not  be 
entitled  to  be  on  the  list  of  electors  in  respect  of  such  qualification  unless  the  poor  rate 
is  paid  before  20th  July  next.  This  notice  need  not  be  given  if  a  demand  note  for  the 
rate  has  been  previously  duly  served  on  the  occupier. 

The  notices  must  be  in  the  forms  sent  with  the  precept. 

Where  any  sum  on  account  of  county  or  borough  rate  made  during  the  twelve 
months  next  before  5th  January  last  is  on  1st  June  next  due,  in  respect  of  any  property 
in  the  parish  or  township  capable  of  conferring  the  local  government  franchise,  or  in 
boroughs,  the  municipal  franchise  in  respect  of  the  old  burgess  qualification,  the  notice 
must  further  state  that  omission  to  pay  the  rate  will  disqualify  from  registration  as  a 
county  elector  in  respect  of  the  old  burgess  qualification  and  in  boroughs  will  disqualify 
from  enrolment  as  a  burgess  in  respect  of  the  old  burgess  qualification. 

(3)  On  or  before  22?id  July. — To  make  out  a  list  containing  the  name  of  every  person 
disqualified  by  reason  of  non-payment  of  poor  rate  by  20th  July  from  being  in  the 
occupiers  list  of  electors,  and  of  every  person  disqualified  by  reason  of  non-payment  of 
county  rate  or  borough  rate  by  20th  July  from  being  in  the  list  of  county  electors  in 
respect  of  the  old  burgess  qualification,  or  from  being  in  the  list  of  burgesses  in  respect 
of  the  old  burgess  qualification.  The  Overseers  must  keep  this  list,  and  during  fourteen 
days  after  22nd  July  allow  it  to  be  open  to  public  inspection,  and  must  deliver  copies  at 
a  fixed  price  on  application. 
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(4)  On  or  before  31st  July —To  ascertain  from  the  Relieving  Officer  of  the  parish  or 
township  the  names  of  all  persons  disqualified  from  being  inserted  in  the  lists  of 
occupation  electors  for  the  parish  or  township  by  reason  of  the  receipt  of  parochial  relief. 

To  make  out  the  following  lists  of  electors  : — ■ 

(a)  The  occupiers  list,  i.e.  in  counties,  a  list  of  all  persons  entitled  by  reason  of  the 
occupation  of  property  within  the  parish  or  township  to  be  registered  as  parliamentary 
electors  in  respect  of  a  £50  rental,  a  £10  occupation,  or  a  household  qualification,  or  to 
be  registered  as  county  electors ;  and  in  boroughs  a  list  of  all  persons  entitled  to  be 
registered  as  parliamentary  electors  in  respect  of  the  £10  occupation,  or  a  household 
qualification,  or  to  be  enrolled  as  burgesses  of  the  municipal  borough  ; 

(b)  The  old  lodgers  list,  i.e.  a  list  of  all  persons  who,  being  on  the  register  of  electors 
in  force  for  the  division,  or  county,  or  borough,  in  respect  of  residence  in  lodgings 
within  the  parish  or  township,  have,  on  or  before  25th  July,  given  to  the  Overseers,  or 
any  one  of  them,  claims  to  have  their  names  inserted  in  the  lists  of  electors  in  respect  of 
residence  in  the  same  lodgings  ;  and 

(c)  The  non-resident  list,  i.e.  in  counties,  a  list  of  all  persons  who  are  entitled  in 
respect  of  the  occupation  of  property  within  the  parish  or  township  to  be  elected 
aldermen  or  county  councillors,  but  are  not  entitled  to  be  on  the  county  register  ;  and 
in  boroughs,  a  list  of  all  persons  entitled  in  respect  of  occupation  to  be  elected  aldermen 
or  councillors  of  the  municipal  borough,  but  not  entitled  to  be  on  the  burgess  list 
thereof. 

In  counties,  no  one  is  to  be  omitted  from  the  occupiers  list  on  the  ground  that  he  is 
registered  as  a  parliamentary  elector  in  respect  of  the  ownership  of  property,  whether  of 
freehold,  leasehold,  or  copyhold  tenure. 

(5)  On  or  before  1st  August. — To  sign  those  lists  and  to  have  a  sufficient  number  of 
copies  of  them  made,  and  to  publish  the  signed  lists  in  the  parish  or  township. 

To  publish  the  corrupt  and  illegal  practices  list,  if  any,  sent  with  the  precept,  at  the 
same  time  and  in  the  same  manner  as  the  occupiers  and  old  lodgers  lists. 

To  keep  a  copy  of  the  occupiers  list,  the  old  lodgers  list,  the  non-resident  list,  and 
the  corrupt  and  illegal  practices  list,  and  during  the  first  fourteen  days  after  the 
publication  thereof  to  allow  them  to  be  open  to  public  inspection,  and  to  deliver  copies 
at  a  fixed  price  on  application. 

To  keep  the  list  of  defaulters  in  the  payment  of  the  assessed  taxes  sent  to  the 
Overseers  by  the  Collector  of  Taxes,  and  allow  it  to  be  open  for  public  inspection  during 
fourteen  days  after  the  first  publication  of  the  lists  of  voters. 

(6)  On  or  before  25th  August. — In  counties,  to  make  out  occupiers  and  lodgers  objection 
lists,  i.e.  lists  containing  the  name  of  every  person  against  whom  a  notice  of  objection 
has  been  given  to  the  Overseers,  or  any  one  of  them,  on  or  before  20th  August,  as  not 
being  entitled  to  have  his  name  retained  in  the  occupiers  list,  the  old  lodgers  list,  or  the 
non-resident  list,  giving  in  separate  lists  the  objections  made  to  : — 

(a)  Any  person  on  the  occupiers  list,  both  as  a  parliamentary  and  a  county  elector  ; 

(b)  Any  person  on  the  occupiers  list  as  a  parliamentary  elector  only  ; 

(c)  Any  person  on  the  old  lodgers  list  ; 

(d)  Any  person  on  the  occupiers  list  as  a  county  elector  only  ; 

(e)  Any  person  on  the  non-resident  list. 

In  boroughs,  the  objection  lists  must  be  made  out  in  separate  lists  of  the  objections 
made  to  : — 

(a)  Any  persons  on  the  occupiers  list  both  as  a  parliamentary  elector  and  a  burgess  ; 

(b)  Any  person  on  the  occupiers  list  as  a  parliamentary  elector  only  ; 

(c)  Any  person  on  the  old  lodgers  list ; 

(d)  Any  person  on  any  list  as  a  burgess  only  ; 

(e)  Any  person  on  the  non-resident  list ;  and 

(/)  Any  person  on  the  ground  that  he  is  omitted  from  the  corrupt  and  illegal 
practices  list. 

In  counties,  to  make  out  occupiers  and  lodgers  claim  lists,  i.e.  lists  containing  the 
name  of  every  person  who  has  given  to  the  Overseers,  or  any  one  of  them,  on  or  before 
20th  August  notice  of  his  claim  to  be  registered  in  the  occupiers  list,  the  old  lodgers 
list,  or  the  non-resident  list,  or  in  the  parochial  electors  list,  making  separate  lists  of — 

(a)  Persons  claiming  insertion  in  the  occupiers  list  both  as  parliamentary  and 
county  electors  ; 

(b)  Persons  claiming  insertion  in  the  occupiers  list  as  parliamentary  electors  only  ; 

(c)  Persons  claiming  insertion  in  a  list  of  parliamentary  electors  as  lodgers,  but  not 
comprised  in  the  old  lodgers  list ; 

(d)  Persons  claiming  insertion  in  the  occupiers  list  as  county  electors  only  ; 

(e)  Persons  claiming  insertion  in  the  parochial  electors  list  in  respect  of  an  occupation 
qualification ; 
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(/)  Persons  claiming  insertion  in  the  non-resident  list. 

In  boroughs,  the  claim  lists  must  be  made  out  by  the  Overseers  in  separate  lists  of  :— 
(a)  Persons  claiming  insertion  both   among  the  parliamentary   electors    for    the 
parliamentary  borough,  and  the  burgesses  for  the  municipal  borough  ; 

(6)  Persons  claiming  insertion  in  a  list  of  parliamentary  electors  only,  but  otherwise 
than  as  freemen  or  lodgers ; 

(c)  Persons  claiming  insertion  in  a  list  of  parliamentary  electors  as  lodgers,  but  not 
comprised  in  the  old  lodgers  list ; 

(d)  Persons  claiming  insertion  in  the  list  of  burgesses  only  ; 

(e)  Persons  claiming  insertion,  in  the  parochial  electors  list ; 
(/)  Persons  claiming  insertion  in  the  non-resident  list ;  and 

(g)  Persons  claiming  to  have  their  names  omitted  from  the  corrupt  and  illegal 
practices  list. 

To  sign  and  publish  every  list  so  made,  keep  a  copy  of  each  list,  and  during  the 
fourteen  days  next  after  25th  August  to  allow  the  same,  and  also  the  original  notices  of 
claims  and  objections,  to  be  open  to  public  inspection,  and  to  deliver  copies  thereof  at  a 
fixed  price  on  application. 

In  counties,  to  deliver  to  the  Clerk  of  the  County  Council,  or  if  the  precept  is  sent  by 
a  Town  Clerk  to  the  Town  Clerk,  and  also  to  the  Clerk  of  the  County  Council,  two  copies 
of  the  occupiers  and  old  lodger  lists;  a  copy  of  each  of  the  occupiers  and  lodgers 
objection  and  claim  lists,  and  the  parochial  electors  claim  lists  so  made  out  and  signed 
by  the  Overseers ;  and  two  copies  of  the  non-resident  list. 

And  also  to  make  lists  of  persons  claiming  to  be  omitted  from  the  corrupt  and  illegal 
practices  list,  if  any,  sent  with  the  precept,  and  of  persons  objected  to  on  the  ground 
that  they  are  omitted  from  the  corrupt  and  illegal  practices  list. 

In  boroughs,  to  have  a  sufficient  number  of  the  claim  and  objection  lists  made,  to 
keep  copies,  allow  public  inspection,  etc. ;  and  to  deliver  to  the  Town  Clerk,  and,  if  the 
parish  is  not  in  a  municipal  borough,  to  the  Town  Clerk  and  also  to  the  Clerk  of  the 
'County  Council,  two  copies  of  the  lists  of  electors,  and  a  copy  of  each  of  the  claim  and 
•objection  lists. 

(7)  8th  September-12th  October. — To  attend  the  Revising  Barrister's  Court,  and  there 
deliver  to  the  Revising  Barrister  all  the  original  notices  of  claims  and  objections ;  the 
•occupiers  and  old  lodgers  lists,  and  the  non-resident  list ;   the  occupiers  and  lodgers 

objection  and  claim  lists,  and  the  parochial  electors  claim  lists,  and  all  notices  of  the 
withdrawal  or  revival  of  objections ;  and  to  produce  the  rate  books  of  the  parish  or 
township  containing  the  poor  rates  made  and  allowed  between  5th  January  and  15th 
.July. 

Failure  by  the  Overseers  to  comply  with  the  precepts  renders  them 
liable  to  penalties.  For  every  wilful  breach  or  neglect  of  duty  the  Eevising 
Barrister  may  fine  an  Overseer  any  sum  not  exceeding  £5,  and  not  less  than 
twenty  shillings,  and  such  fine  does  not  bar  any  right  of  action  for  damages 
against  the  Overseer  by  any  party  aggrieved.  Moreover,  Overseers  are 
liable  to  penal  actions  for  wilful  breach  or  neglect  of  duty  (see  Bepresenta- 
tion  of  the  People  Act,  1832,  s.  76 ;  Parliamentary  Voters  Eegistration 
Act,  1843,  ss.  51,  52,  97 ;  Eepresentation  of  the  People  Act,  1867,  ss.  28, 
29 ;  Parliamentary  Electors  Eegistration  Act,  1868,  ss.  28,  29 ;  Poor  Eate 
Assessment  and  Collection  Act,  1869,  s.  10 ;  Parliamentary  and  Municipal 
Eegistration  Act,  1878,  ss.  10,  29  ;  Municipal  Corporations  Act,  1882, 
s.  75 ;  Eepresentation  of  the  People  Act,  1884,  s.  9  (3) ;  Eegistration  Act, 
1885,  s.  1 ;  see  also  Tarr  v.  M'Gahey,  1836,  7  Car.  &  P.  380 ;  JR.  v.  Burrell, 
1840,  12  Ad.  &  E.  460 ;  B.  v.  Hall,  [1891]  1  Q.  B.  747). 

The  expenses  of  the  Overseers  are  laid  before  the  Eevising  Barrister  at 
the  revision  Court,  and  he  gives  a  certificate  as  to  the  sum  he  allows,  which 
certificate  is  final  and  conclusive.  The  Overseers  are  entitled  to  recoup 
themselves  to  the  amount  allowed  out  of  the  next  poor  rate  (see 
Parliamentary  Voters  Eegistration  Act,  1843,  ss.  57,  59 ;  Eepresentation  of 
the  People  Aot,  1867,  s.  59 ;  Parliamentary  Electors  Eegistration  Act, 
1868,  s.  31;  Parliamentary  and  Municipal  Eegistration  Act,  1878,  s.  18; 
County  Electors  Act,  1888,  s.  4). 

Publication   of  Lists. — Every  notice,  list,  register,  or  other  document 
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required  by  the  Eegistration  Acts  to  be  published,  must,  except  where  some 
other  mode  or  place  of  publication  is  expressly  provided,  be  published  by 
being  fixed  in  some  public  and  conspicuous  situation  on  the  outside  of  the 
outer  door  or  outer  wall  near  the  door  of  certain  buildings,  that  is,  in  the 
case  of  publication  by  Overseers,  every  church  and  public  chapel  in  their 
parish  or  township,  including  places  of  public  worship  which  do  not  belong 
to  the  Established  Church,  and,  in  the  case  of  publication  by  a  Town  Clerk, 
the  town  hall,  or,  in  either  case,  if  there  be  no  such  building,  then  in  some 
public  and  conspicuous  situation  within  the  parish  or  township,  city, 
borough,  or  place  respectively  (Parliamentary  Voters  Eegistration  Act,  1843, 
s.  23).  And  now  in  every  parliamentary  borough,  and  in  every  municipal 
borough,  the  whole  or  part  of  the  area  of  which  is .  co-extensive  with  or 
included  in  the  area  of  a  parliamentary  borough,  any  notice  or  list,  which 
is  by  the  Eegistration  Acts  directed  to  be  published  by  Overseers,  must  be 
published  by  them  not  only  as  above  mentioned,  but  also  by  being  affixed 
and  kept  in  some  public  and  conspicuous  position  in  or  near  every 
post  office  and  telegraph  office  occupied  by  or  on  behalf  of  the  Postmaster- 
General,  and  in  or  near  every  public  or  municipal  or  parochial  office  within 
the  parish  to  which  the  list  relates  (Parliamentary  and  Municipal 
Eegistration  Act,  1878,  s.  9).  See  also  Eegistration  Act,  1885,  s.  1;  and 
County  Electors  Act,  1888,  s.  4. 

In  the  event  of  no  list  being  made  or  published,  the  register  in  force  is 
to  continue  to  be  the  register  for  the  ensuing  year  (see  Parliamentary 
Voters  Eegistration  Act,  1843,  s.  27). 

Claims. —  When  necessary. — -Eegistration  as  an  elector  is  in  all  cases 
essential  to  the  exercise  of  the  franchise.  In  some  cases  it  is  necessary  to 
make  a  claim  to  be  registered,  in  others  it  is  not. 

As  a  general  rule  it  is  only  necessary  to  make  a  claim  to  be  registered 
when  the  person  who  wishes  to  be  on  the  register  is  not  on  the  register, 
but  is  claiming  for  the  first  time  to  be  on  it,  or  if  he  has  been  omitted  from 
the  register,  or  if  he  has  changed  the  premises  in  respect  of  which  he  is 
qualified  to  be  on  the  register. 

On  the  other  hand,  in  order  to  be  entered  on  the  lodger  list  a  lodger 
must  claim  to  be  registered  as  such  every  year.  The  claim  to  be  registered 
is  an  essential  part  of  the  qualification  for  the  lodger  franchise  (see 
Hersant  v.  Raise,  1886,  18  Q.  B.  D.  412 ;  see  also  Franchise  (Electoral)). 

Ownership  Electors. — All  persons  entitled  to  vote  at  parliamentary 
elections  for  counties  in  respect  of  any  property  qualification  who  are  not 
upon  the  register  of  voters,  and  also  all  persons  so  entitled  who,  being  upon 
the  register,  do  not  retain  the  same  qualification  or  continue  in  the  same 
place  of  abode  as  described  in  the  register,  and  who  are  desirous  to  have 
their  names  inserted  in  the  register  about  to  be  made,  must  give  or  send  to 
the  Overseers,  on  or  before  the  20th  of  July,  a  notice  in  writing  signed  by 
them  of  their  claim  to  vote.  Every  such  person,  and  any  person  who,  being 
upon  the  register,  may  be  desirous  to  make  a  new  claim,  must  send  to  the 
Overseers  a  notice  signed  by  him  of  his  claim,  in  the  form  given  in  the 
Eegistration  Order,  1895  (see  Parliamentary  Eegistration  Act,  1843,  s.  4; 
Eegistration  Order,  1895,  Sched.  I.,  Form  No.  2). 

Occupation  Electors. — Occupation  electors  in  counties  and  boroughs 
whose  names  have  been  omitted  from  any  list  of  voters  for  the  county  or 
borough,  and  who  claim  as  having  been  entitled  on  the  preceding  15th  of 
July  to  have  their  names  inserted  therein,  and  every  person  desirous  of 
being  registered  for  a  different  qualification  than  that  for  which  his  name 
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appears  in  the  list,  must  give  notice  of  their  claims  to  the  overseers  on  or 
before  the  20th  of  August  (Parliamentary  Eegistration  Act,  1843,  s.  15 ; 
Parliamentary  and  Municipal  Eegistration  Act,  1878,  s.  7;  Eegistration 
Act,  1885,  ss.  1  and  3  (1)).  The  notice  of  claim  of  occupation  electors 
must  be  in  the  form  given  in  the  Eegistration  Order,  1895  (Scheds.  II.  and 
III,  Forms  (H),  No.  1). 

Lodgers. — The  claim  of  every  person  desirous  of  being  registered  as  a 
voter  for  the  borough  in  respect  of  the  occupation  of  lodgings  must  be 
delivered  to  the  Overseers  of  the  parish  in  which  the  lodgings  are  situate, 
after  the  31st  July,  and  on  or  before  the  20th  August  (Bepresentation  of 
the  People  Act,  1867,  s.  30  (2) ;  Eegistration  Act,  1885,  s.  3  (1)).  The 
claim  must  be  in  the  form  given  in  the  Eegistration  Order,  1895  (Scheds. 
II.  and  III.,  Forms  (K),  No.  2).  And  it  has  been  held  that  the  claim  of  a 
lodger  to  be  registered  as  an  elector  is  invalid  if  the  attesting  witness  is  not 
present  when  the  claim  is  signed  (see  Body  v.  Hake,  [1892]  1  Q.  B.  203). 

Where  a  person  is  entered  on  the  register  of  voters  for  the  time  being  in 
force  in  respect  of  lodgings,  and  desires  to  be  entered  on  the  next  register 
in  respect  of  the  same  lodgings,  he  may  claim  to  be  so  entered  by  sending 
notice  of  his  claim  to  the  Overseers  of  the  parish  in  which  his  lodgings  are 
situate,  on  or  before  the  25th  July  (Parliamentary  and  Municipal  Eegistra- 
tion Act,  1878,  s.  22).  The  claim  by  lodgers  retaining  the  same  lodgings  in 
successive  years  must  be  in  the  form  given  in  the  Eegistration  Order,  1895 
(Scheds.  II.  and  III.,  Forms  (H),  No.  2). 

Freemen. — A  person  whose  name  has  been  omitted  from  the  list  of 
voters  for  any  city  or  borough,  and  who  claims  as  a  freeman  of  the  city  or 
borough,  must  give  notice  of  his  claim  to  the  Town  Clerk  of  the  city  or 
borough,  on  or  before  20th  August  (Parliamentary  Eegistration  Act,  1843; 
s.  15 ;  Eegistration  Act,  1885,  s.  3  (1)).  The  form  of  notice  of  claim  by 
freemen  is  given  in  the  Parliamentary  Eegistration  Act,  1843  (Sched.  B, 
Form  No.  7). 

A  person  whose  name  has  been  omitted  from  the  list  of  Freemen  and 
Liverymen  of  the  city  of  London  must  give  notice  to  the  Secondaries  of  the 
city  of  London,  and  to  the  Clerk  of  the  Company,  in  the  list  of  which  he 
claims  to  have  his  name  inserted,  of  his  claim  on  or  before  20th  August 
(Parliamentary  Eegistration  Act,  1843,  s.  20 ;  Eegistration  Act,  1885, 
s.  3  (1)). 

Service,  etc. — A  notice  of  claim  may  be  served  either  personally  or  by 
leaving  it  at  the  place  of  abode  of  the  person  for  whom  it  is  intended,  or  by 
post,  under  the  Parliamentary  Eegistration  Act,  1843,  s.  100.  As  to  service 
of  notice  of  claim  on  a  Sunday,  see  Rawlins  v.  The  Overseers  of  West  Derby, 
1846,  2  C.  B.  72. 

The  notice  of  claim  must  be  signed.  As  to  signature  of  notice  of  claim, 
see  Brown  v.  Tombs,  [1891]  1  Q.  B.  253. 

As  to  the  correction  by  the  Eevising  Barrister  of  mistakes  in  any  claim, 
see  Parliamentary  and  Municipal  Eegistration  Act,  1878,  s.  28 ;  Eegistration 
Act,  1885,  s.  1. 

Objections. —  Who  may  object. — Any  person  whose  name  is  inserted 
upon  any  list  of  voters  for  any  county,  city,  or  borough,  may  object  to  any 
other  person  as  not  being  entitled  to  have  his  name  inserted  upon  any  list  of 
voters  for  the  same  county,  city,  or  borough  (Parliamentary  Eegistration 
Act,  1843,  ss.  7  and  17 ;  Eegistration  Act,  1885,  s.  2  (1)). 

This  now  applies  to  burgess  lists  in  parliamentary  municipal  boroughs, 
but  an  objection  in  respect  of  either  the  list  of  parliamentary  voters  or  the 
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burgess  list  can  only  be  made  by  a  person  whose  name  is  on  the  list  to 
which  the  objection  applies  (see  the  Parliamentary  and  Municipal  Registra- 
tion  Act,  1878,  s.  18  (1)). 

These  provisions  now  apply  to  burgess  lists  in  all  municipal  boroughs, 
and  to  the  registration  of  county  electors  (see  the  County  Electors  Act, 
1888,  s.  4  (1)).  And  a  person  whose  name  appears  in  any  list  of  county 
electors  or  burgesses  in  a  county  may  object  to  the  name  of  any  other 
person  on  a  list  of  county  electors  or  burgesses  for  a  parish  in  that  county, 
and  may  oppose  the  claim  of  a  person  to  have  his  name  inscribed  in  any 
such  list  (ibid.  s.  4  (1)  (&)). 

A  person  is  qualified  to  object  if  at  the  time  of  service  of  notice  of  his 
objection  his  name  was  upon  any  of  the  lists  of  voters  prepared  by  the 
Overseers,  even  though  his  name  may  have  been  struck  off  the  list  by  the 
Eevising  Barrister  before  the  objection  is  heard  (see  Pease  v.  Town  Clerk  of 
Middlesbrough,  [1893]  1  Q.  B.  127). 

Notice  of  Objection. — Notice  of  the  objection  must  be  given,  on  or  before 
the  20th  August,  by  the  person  objecting,  to  the  Overseers  who  made  out 
the  list  in  which  the  name  of  the  person  objected  to  is  inserted ;  or  if  the 
person  objected  to  is  on  the  list  of  freemen  of  any  city  or  borough,  except 
the  city  of  London,  then  to  the  Town  Clerk  (Parliamentary  Eegistration 
Act,  1843,  s.  17  ;  Eegistration  Act,  1885,  s.  3  (1)). 

Notice  of  the  objection  must  also  be  given  to  the  person  objected  to,  and 
the  grounds  of  the  objection  must  be  specified  in  such  notice ;  the  objection 
is  confined  to  the  grounds  specified  in  the  notice,  and  each  of  those  grounds 
is  to  be  treated  by  the  Eevising  Barrister  as  a  separate  objection  (County 
Voters  Eegistration  Act,  1865,  ss.  6  and  8 ;  Parliamentary  and  Municipal 
Eegistration  Act,  1878,  s.  26).  For  forms  of  notice  of  objection  to  the 
person  objected  to,  see  the  Eegistration  Order,  1895,  Scheds.  II.  and  III., 
Forms  (I),  No.  2  ;  see  also  Force  v.  Floud,  1863,  15  C.  B.  N  S.  543. 

The  notice  of  objection  must,  if  there  is  more  than  one  list,  specify  the 
list ;  and  if  the  list  referred  to  is  made  out  in  divisions,  must  specify  the 
division  to  which  the  objection  refers ;  and  if  the  list  contains  two  or  more 
persons  of  the  same  name,  must  distinguish  the  person  intended  to  be 
objected  to  (see  Eegistration  Order,  1895,  Scheds.  II.  and  III.,  Forms  (I), 
No.  2,  note  (a);  see  also  Hall  v.  Cropper,  1879,  5  C.  P.  D.  73  ;  Hartley  v. 
Halse,  1888,  22  Q.  B.  D.  200).  The  notice  must  be  signed  by  the  person 
objecting  (as  to  what  is  sufficient  signature,  see  Trotter  v.  Walker,  1862, 
13  C.  B.  N.  S.  30 ;  Bennett  v.  Brumfitt,  1867,  L.  E.  3  C.  P.  28),  and  dated 
(see  Beenlen  v.  Hockin,  1846,  4  C.  B.  19 ;  Freeman  v.  Newman,  1883, 
12  Q.  B.  D.  373  ;  Kenny  v.  Kenealey,  [1895]  2  Ir.  Eep.  544),  and  must  state 
the  true  place  of  abode  of  the  person  objecting  (as  to  the  sufficiency  of  the 
address,  see  Wills  v.  Adey,  1846,  2  C.  B.  246 ;  Melbourne  v.  Greenfield,  1859, 
7  C.  B.  N.  S.  1 ;  Jones  v.  Pritchard,  1868,  L.  E.  4  C.  P.  414 ;  Adams  v. 
Bostock,  1881,  8  Q.  B.  D.  259 ;  Humphrey  v.  Farle,  1887,  20  Q.  B.  D.  294 ; 
Hicks  v.  Stokes,  [1893]  1  Q.  B.  124). 

After  the  statement  of  the  place  of  abode,  the  person  objecting  must 
specify  the  list  on  which  he  is,  and  which  entitles  him  to  object.  Thus  if 
the  objection  is  to  a  parliamentary  elector,  the  person  objecting  must  sign 
himself  as  being  on  the  list  of  parliamentary  electors ;  if  to  a  burgess  or 
county  elector,  the  person  objecting  must  sign  himself  as  being  on  the  list 
of  burgesses  or  county  electors;  and  if  the  objection  is  to  a  person  both  as 
a  parliamentary  elector  and  as  a  burgess  or  county  elector,  the  person 
objecting  must  sign  himself  as  being  on  the  list  as  both  (see  Eegistration 
Order,  1895,  Sched.  II.  and  III,  Forms  (I),  No.  2,  note  (c)). 
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It  is  not  necessary  to  give  a  separate  notice  of  objection  to  the  Overseers 
in  respect  of  each  voter  objected  to  (see  Smith  v.  Holloway,  1865,  L.  B. 
1  C.  P.  145).  '  ' 

The  Eevising  Barrister  has  power  to  correct  any  mistake  which  is  proved 
to  him  to  have  been  made  in  any  notice  of  objection  (see  Parliamentary  and 
Municipal  Eegistration  Act,  1878,  s.  28 ;  Eegistration  Act,  1885,  s.  1). ' 

As  to  withdrawal  of  an  objection  upon  notice,  and  as  to  the  revival  of 
an  objection  by  another  qualified  person  after  the  death  of  the  person 
objecting,  see  Parliamentary  and  Municipal  Eegistration  Act,  1878,  s.  27  ; 
Eegistration  Act,  1885,  s.  1 ;  County  Electors  Act,  1888,  s.  4 ;  see  also 
Registration  Order,  1895,  Scheds.  II.  and  III.,  Forms  (N),  Nos.  1  and  2,  and 
Form  (0). 

A  notice  of  objection  must  be  served  either  personally  on  the  person  for 
whom  it  is  intended  (if  to  the  Overseers,  on  one  of  them),  by  leaving  it  at 
his  place  of  abode,  or  by  posting  it,  as  directed  by  the  Parliamentary 
Eegistration  Act,  1843,  s.  100. 

Eevision  of  the  Lists. — The  judicial  duties  with  regard  to  the  revision  of 
the  lists  of  voters,  and  the  adjudication  of  claims  and  objections,  previous  to 
the  completion  of  the  register,  are  performed  by  Eevising  Barristers,  who 
hold  their  Courts  of  revision  annually,  between  8th  September  and  12th 
October,  for  those  purposes.  It  is  the  function  of  the  Eevising  Barrister 
also  to  correct  any  mistakes  in  the  lists. 

As  to  the  qualifications  for  the  office  of  Eevising  Barrister,  the  mode  of 
appointment  of  Eevising  Barristers,  their  duties  and  powers  with  regard  to 
the  holding  of  their  Courts,  the  appearance  of  parties  and  witnesses  before 
such  Courts  of  revision,  the  decision  of  claims  and  objections  at  such 
Courts,  appeals  therefrom,  and  the  procedure  generally,  see  the  article 
Eevising  Barrister. 

Proceedings  after  the  Eevision. — Custody  of  the  Revised  lists. — The 
Eevising  Barrister,  after  completing  the  revision,  sends  the  revised  lists 
of  voters  for  the  county  to  the  Clerk  of  the  County  Council,  who  is  to  keep 
them  among  the  records  of  the  County  Council,  and  the  revised  lists  of 
voters  for  the  city  or  borough  to  the  Town  Clerk  (see  Parliamentary  Eegistra- 
tion Act,  1843,  ss.  47  and  48 ;  Parliamentary  and  Municipal  Eegistration 
Act,  1878,  s.  31 ;  Eegistration  Act,  1885,  s.  4  (6)). 

The  Eevising  Barrister,  if  practicable,  is  to  complete  the  revision  of  the 
lists  of  voters  for  the  parishes  in  one  polling  district  in  a  parliamentary 
county,  and  to  transmit  them  to  the  Clerk  of  the  County  Council,  before 
proceeding  to  revise  the  lists  of  voters  for  any  parish  in  another  polling 
district  (Registration  Act,  1885,  s.  4  (6)).  In  boroughs  the  Eevising  Barrister 
sends  the  revised  lists  to  the  Town  Clerk,  on  the  completion  of  the  revision 
for  the  whole  borough. 

Printing  Register. — The  Clerk  of  the  County  Council  must  forthwith 
have  the  lists  of  county  voters  copied  and  printed  in  a  book  arranged  with 
the  names  of  each  parish  or  township  in  strict  alphabetical  order  according 
to  the  surnames,  and  with  every  polling  district  in  alphabetical  order,  and 
with  every  parish  or  township  within  the  polling  district  in  the  same  order. 
After  the  last  list  for  each  polling  district,  a  list  is  to  be  inserted  of  all 
persons  in  alphabetical  order  whose  names  do  not  appear  in  any  of  the  lists 
for  such  polling  district,  but  who  have  been  registered  by  the  Eevising 
Barrister  to  vote  at  the  polling  place  of  such  district.  To  every  name  in 
the  book  is  to  be  prefixed  its  proper  number,  beginning  the  numbers  from 
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the  first  name  and  continuing  them  in  a  regular  series  to  the  last  name.  A 
number  is  to  be  prefixed  to  the  name  of  every  person  in  every  list  inserted 
after  the  last  list  for  any  polling  district,  and  no  number  but  an  asterisk 
only  is  to  be  prefixed  to  the  name  of  the  same  person  in  the  list  of  the 
parish  or  township  in  which  his  name  originally  appeared.  The  book  is  to 
be  printed  and  arranged  so  that  the  list  of  voters  of,  and  for,  each  separate 
parish  or  township  contained  in  it  may  be  conveniently  and  completely  cut 
out  or  detached  from  all  the  other  lists  of  voters  in  the  same  book,  so  that 
all  the  lists  for  every  or  any  polling  place  or  the  list  of  every  or  any  single 
parish  or  township  may  be  ready  for  the  purposes  of  the  Eegistration  Acts, 
or  for  sale  (Parliamentary  Eegistration  Act,  1843,  s.  47 ;  as  to  direction  by 
the  county  authority  to  make  out  the  lists  according  to  streets,  see  the 
County  Electors  Act,  1888,  s.  4  (3) ;  and  as  to  a  separate  series  of  numbers 
for  each  polling  district,  see  Eegistration  Act,  1885,  s.  4  (7)  and  (8)). 

In  boroughs,  the  Town  Clerk  is  to  have  the  lists  of  voters  for  each  city 
or  borough  copied  and  printed  in  a  book,  in  which  the  lists  are  to  be 
arranged,  and  every  name  numbered  according  to  the  above  directions  with 
regard  to  the  county  lists,  so  far  as  the  same  are  applicable  (Parliamentary 
Eegistration  Act,  1843,  s.  48 ;  see  also  Eepresentation  of  the  People  Act, 
1867,  s.  34 ;  and  as  to  arrangement  of  the  borough  lists  according  to  streets, 
see  Parliamentary  and  Municipal  Eegistration  Act,  1878,  s.  21 ;  County 
Electors  Act,  1888,  s.  5).  See  also  the  instructions  for  the  formation  of  the 
register  for  parliamentary  elections,  the  county  register,  and  the  parochial 
electors  list,  given  in  the  Eegistration  Order,  1895. 

Custody  of  Register.— The  Clerk  of  the  County  Council  must,  on  or 
before  the  31st  December,  sign  and  deliver  the  book  which  contains  the 
completed  register  of  county  voters,  to  the  Sheriff  of  the  county,  to  be  safely 
kept  by  him  and  his  successors ;  and  the  Town  Clerk  must,  within  the  same 
time,  sign  and  deliver  the  book  containing  the  completed  register  of  borough 
electors  to  the  Eeturning  Officer  of  the  city  or  borough,  to  be  safely  kept  by 
him  and  his  successors  (see  Parliamentary  Eegistration  Act,  1843,  ss.  47  & 
48 ;  Eepresentation  of  the  People  Act,  1867,  s.  38). 

A  printed  copy  of  the  register  of  voters  then  in  force,  for  every  county, 
city,  or  borough,  must  be  sent  to  one  of  the  principal  Secretaries  of  State  by 
the  Clerk  of  the  County  Council  of  every  county,  and  the  Town  Clerk  or 
other  officer  having  charge  of  the  register  of  every  city  or  borough  within 
twenty-one  days  after  1st  February  (Parliamentary  Electors  Eegistration 
Act,  1868,  s.  37). 

County  Register. — The  Clerk  of  the  County  Council  is  required  to  make 
up  a  register  of  all  persons  registered  as  burgesses  or  county  electors  in  the 
county,  both  for  the  county  and  for  each  of  its  electoral  divisions  for  the 
purpose  of  election  of  the  county  authority,  and  the  Town  Clerk  must  deliver 
to  him  such  number  of  copies  of  the  list  of  burgesses  as  revised  as  he  may 
require  for  the  purpose  of  making  up  such  register  (County  Electors  Act, 
1888,  s.  7  (1)).  And  where  a  parish  is  situate  not  within  a  municipal,  but 
within  a  Parliamentary  borough,  the  Overseers  must  send  to  the  Clerk  of  the 
County  Council  two  copies  of  the  lists  of  voters  at  the  same  time  at  which 
they  send  copies  to  the  Town  Clerk,  and  the  Town  Clerk  must  have  printed 
such  number  of  copies  of  the  revised  lists  as  the  Clerk  of  the  County  Council 
may  require,  and  must  transmit  the  same  to  the  Clerk  of  the  County  Council, 
who  is  to  deal  with  them  the  same  as  with  other  lists  of  county  electors  in 
his  county,  but  he  is  not  otherwise  to  act  in  relation  to  the  registration  of 
county  electors  in  the  parish  (ibid.  s.  4  (2)  (f) ;  see  also  Eegistration  Order, 
1895). 
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Register  of  Parochial  Electors. — "With  regard  to  the  register  of  parochial 
electors,  also,  the  Clerk  of  the  County  Council  has  certain  duties  imposed  on 
him  by  the  Local  Government  Act,  1894.  The  parochial  register  is  to  be 
framed  in  parts  for  wards  of  urban  districts  and  parishes  (ibid.  s.  44  (3)),  and 
a  person  duly  qualified  may  be  in  more  than  one  such  register  (ibid.  s.  44  (4)). 
Where  the  name  of  a  person  is  entered  both  in  the  ownership  list  and  in  the 
occupation  list  of  voters  in  the  same  parish,  and  the  Eevising  Barrister  places 
against  that  name  a  mark  or  note  signifying  that  it  should  be  printed  in 
divison  III.  of  the  lists,  an  asterisk  or  other  mark  is  to  be  then  printed  against 
the  name,  and  such  person  is  not  entitled  to  vote  as  a  parochial  elector  in 
respect  of  that  entry  (ibid.  s.  44  (7)).  Such  separate  list  forms  part  of  the 
register  of  parochial  electors  of  the  parish,  and  must  be  printed  at  the  end  of 
the  other  lists  of  electors  for  the  parish,  and  the  names  must  be  numbered 
consecutively  with  the  other  names  on  those  lists,  and  the  law  relating  to 
the  register  of  electors  is,  with  the  necessary  modifications,  to  apply 
accordingly,  and  the  lists  are  for  the  purposes  of  the  Act  to  be  deemed  to 
be  part  of  such  register  (ibid.  s.  44  (8) ;  see  also  the  Eegistration  Order, 
1895,  Sched.  I.  s.  7  (ii.)).  The  Clerk  of  the  County  Council  or  Town  Clerk, 
as  the  case  may  be,  must,  in  printing  the  lists  returned  to  him  by  the 
Eevising  Barrister,  do  everything  that  is  necessary  for  carrying  into  effect 
the  provisions  of  the  section  with  respect  to  the  persons  whose  names  are 
marked  by  the.  Eevising  Barrister  in  pursuance  of  the  section  (ibid.  s.  44 
(10) ;  see  also  Eegistration  Order,  1895). 

Correction  of  the  Register. — If  the  decision  of  the  Eevising  Barrister  as  to 
the  insertion  of  a  name  on  the  register,  or  as  to  the  omission  of  a  name 
from  the  register  be  reversed  on  appeal  (see  Eevising  Barrister),  so  as  to 
require  any  alteration  or  correction  of  the  register,  notice  of  the  judgment 
or  order  must  be  given  by  the  Court  to  the  Sheriff  or  Eeturning  Officer  hav- 
ing the  custody  of  the  register,  or  Town  Clerk-having  custody  of  the  burgess 
roll.  Such  notice  must  specify  exactly  every  alteration  or  correction  to  be 
made  in  pursuance  of  the  judgment  or  order  of  the  Court,  and  the  Sheriff, 
Eeturning  Officer,  or  Town  Clerk  respectively,  must,  upon  the  receipt  of 
such  notice,  alter  or  correct  the  register  or  burgess  roll  accordingly,  and 
sign  his  name  against  every  alteration  and  correction,  and  must  safely  keep 
and  hand  over  to  his  successors  every  such  notice,  together  with  the  register 
or  burgess  roll  (see  Parliamentary  Eegistration  Act,  1843  ;  Parliamentary 
and  Municipal  Eegistration  Act,  1878,  s.  35).  The  alteration  or  correction 
islto  be  made  in  such  a  case  without  any  formal  order  of  the  Court  directing 
it  "(see  Whitmore  v.  Bedford,  1843,  5  Man.  &  G.  9). 

It  has  been  said  that  except  upon  appeal  as  above  the  Court  has  no 
power  to  order  the  register  to  be  altered  or  corrected ;  so  that  where,  for 
example,  a  Eevising  Barrister  in  mistake  struck  out  the  name  of  a  voter 
from  the  borough  list,  thinking  that  he  was  striking  it  out  from  the  county 
list,  it  was  held  that  the  Queen's  Bench  had  no  power  to  order  a  correction 
(see  Ex  parte  Allen,  1859,  6  C.  B.  N.  S.  334).  And  a  mandamus  to  a  Town 
Clerk  to  correct  a  mistake  in  the  burgess  roll  has  been  refused  (see  In  re 
Town  Clerk  of  Eastbourne ;  Ex  parte  Keay,  1891,  66  L.  T.  323).  But  in  The 
Mayor  of  Rochester  v.  R.,  1858,  27  L.  J.  Q.  B.  434,  a  mandamus  was  granted 
to  revise  the  burgess  roll,  and  following  the  principles  laid  down  in  that  case, 
Pay,  J.,  at  Chambers,  on  the  22nd  December  1897  (In  re  Mayor,  etc.,  of 
Wednesbury),  gave  leave  to  amend  the  burgess  roll  on  proof  that  names  had 
been  entered  thereon  by  mistake. 

Dates  on  which  Registers  come  into  force. — The  Parliamentary  Eegister, 
that  is  the  register  of  persons  entitled  to  vote  for  the  county  or  borough  to 
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which  the  register  relates,  comes  into  force  on  the  1st  of  January  following 
the  revision,  and  continues  in  force  for  one  year  (see  the  Eepresentation  of 
the  People  Act,  1867,  s.  38).  The  Municipal  Eegister,  that  is  the  Burgess 
Eoll,  must  be  completed  on  or  before  20th  October  in  each  year,  and 
comes  into  operation  on  1st  November,  and  continues  in  operation 
for  one  year  from  that  date  (see  the  Municipal  Corporations  Act,  1882, 
s.  45  (2)). 

The  County  Council  Eegister  must  be  completed  before  the  20th  of 
December  in  every  year,  and  comes  into  operation  on  the  following  1st  of 
January  (see  the  County  Councils  (Elections)  Act,  1891,  s.  2  (1)).  The 
burgess  lists  forming  the  Burgess  Eoll,  which  comes  into  operation  on  1st 
November  in  every  year,  now  form  part  of  the  County  Council  Eegister, 
in  substitution  for  the  former  burgess  lists  (ibid.  s.  2  (2)). 

Copies  of  Register  for  sale. — Printed  copies  of  the  register  must  be  kept 
for  sale  at  fixed  prices  (see  the  Parliamentary  Eegistration  Act,  1843, 
ss.  49-52  ;  Municipal  Corporations  Act,  1882,  s.  48 ;  County  Electors  Act, 
1888,  ss.  7  (2)  and  8  (&)). 

Registration  Expenses. — An  account  of  all  expenses  incurred  by  the  Clerk 
of  the  County  Council  in  carrying  into  effect  the  provisions  of  the  Eegistra- 
tion Acts  is  to  be  laid  before  the  County  Council,  who  are  to  make  an  order 
for  their  payment  or  for  the  payment  of  such  part  as  they  may  allow  to  the 
Clerk  of  the  County  Council  out  of  the  county  fund  (see  the  Parliamentary 
Eegistration  Act,  1843,  s.  54;  Eegistration  Act,  1885,  s.  8;  Local  Govern- 
ment Act,  1888,  ss.  3  (xii.)  and  68  (2);  County  Electors  Act,  1888, 
s.  8). 

Where  a  parish  is  in  a  parliamentary  but  not  in  a  municipal  borough, 
one-half  of  the  expenses  and  receipts  under  the  Eegistration  Acts  in  respect 
of  such  parish  is  to  be  defrayed  out  of  and  paid  to  the  county  fund,  and 
the  other  half  is  to  be  defrayed  out  of  and  paid  to  the  poor  rate  of  the 
parish  (Eegistration  of  Electors  Act,  1891,  s.  2).  The  Eevising  Barrister 
must,  as  part  of  the  business  of  the  revision,  if  necessary,  determine  what 
expenses  and  receipts  are  incurred  or  arise  under  the  Eegistration  Acts  in 
respect  of  the  parish  {ibid.). 

All  the  expenses  incurred  by  the  Town  Clerk  or  Eeturning  Officer  of  any 
city  or  borough  under  the  Eegistration  Acts,  are  to  be  defrayed  out  of  the 
poor  rates  in  the  parishes  and  townships  within  the  city  or  borough, 
in  proportion  to  the  numbers  of  the  names  on  the  list  of  the  parish  or 
township.  An  account  of  the  expenses  so  incurred,  and  also  an  account  of 
the  sum  contributed  for  defraying  the  same  by  each  parish  or  township 
must  be  laid  before  the  common  council  or  town  council  of  the  city  or 
borough,  or  if  none,  then  before  the  justices  of  the  peace  at  Quarter  Sessions 
for  the  county,  who  give  a  certificate  of  the  amount  allowed,  and  also  a 
certificate  of  the  sum  to  be  contributed  by  each  of  the  parishes  or  townships 
towards  the  same.  The  Overseers  of  each  parish  or  township  must  then 
pay  to  the  Town  Clerk,  out  of  the  poor  rate,  the  sum  mentioned  in  the 
certificate  (see  Parliamentary  Eegistration  Act,  1843,  s.  55). 

When  the  whole  or  part  of  the  area  of  a  municipal  borough  is  co- 
extensive with  that  of  a  parliamentary  borough,  one-half  of  the  expenses  is 
to  be  paid  as  above  and  the  other  half  out  of  the  borough  fund  (Parliament- 
ary and  Municipal  Eegistration  Act,  1878,  s.  30  (1) ;  as  to  the  division  of 
expenses  where  the  areas  of  the  parliamentary  borough  and  of  the  municipal 
borough  are  not  cd-extensive,  see  ibid.  s.  30  (2)). 

As  to  the  recovery  of  registration  expenses,  see  Parliamentary  Electors 
Eegistration  Act,  1868,  s.  23. 
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See  Ballot  ;  Bukgess  Koll  ;  Franchise  ;  Eeturning  Officer  ;  Ee  vising 
Barrister;  Scrutiny. 

[Authorities. — Eogers  on  Elections,  vol.  i. ;  Registration,  16th  ed.,  1897 ; 
Mackenzie  and  Lushington,  The  Parliamentary  and  Local  Government  Regis- 
tration Manual,  2nd  ed.,  1897;  Saint,  Digest  of  Parliamentary  and 
Municipal  Registration  Cases,  3rd  ed.,  1896 ;  The  Eegistration  Order,  1895.] 


Registry  Of  Ships. — The  necessity  for  and  effect  of  registering 
British  ships  has  already  been  dealt  with  under  British  Ship.  It  is  only 
necessary  here  to  call  attention  to  the  machinery  by  which  registration  is 
effected,  namely,  by  registrars  and  a  registrar-general. 

The  following  persons  are  registrars  of  British  ships : — (a)  At  any  port 
in  the  United  Kingdom  or  Isle  of  Man  approved  as  a  registry  for  ships  by 
the  Customs  commissioners,  the  chief  officer  of  Customs ;  (i)  in  Guernsey 
and  Jersey,  the  same  officials  and  the  governor ;  (c)  in  Malta  and  Gibraltar, 
the  governor ;  (d)  at  Calcutta,  Madras,  and  Bombay,  the  port  officer ;  (e)  at 
any  other  port  in  a  British  possession  approved  by  the  governor  for  registry 
of  ships,  the  chief  officer  of  Customs,  or  if  there  be  none  resident  there,  the 
governor  or  some  person  appointed  by  him ;  (/)  at  a  registry  port  established 
by  Order  in  Council,  the  person  declared  so  to  be  by  Order  in  Council ;  the 
description  of  registrars  for  any  British  possession  named  therein,  except 
the  Channel  Islands  and  Isle  of  Man,  may  be  declared  by  Order  in  Council. 
Eegistrars  are  not  liable  to  damages  or  otherwise  for  any  loss  caused  to 
another  person  by  their  default  as  registrars,  not  due  to  their  neglect  or 
wilful  act  (M.  S.  A.  s.  4).  Every  registrar  must  keep  a  register  book,  and 
enter  in  it  the  owners  of  the  ship  (see  vol.  ii.  255),  joint-owners  being 
considered  as  constituting  one  person  only  as  regards  the  persons  entitled 
to  be  registered,  and  being  unable  to  dispose  in  severalty  of  any  interest  in 
a,  ship  or  a  share  therein,  in  respect  of  which  they  are  registered,  and  a 
corporation  being  registered  as  owner  by  its  corporate  name  (s.  5).  Certain 
requirements  preliminary  to  registry  must  then  be  complied  with,  namely, 
a  surveyor's  certificate  of  the  ship,  with  particulars  of  her,  must  be  obtained, 
and  a  declaration  of  ownership  made,  and  at  the  first  registry  of  a  ship 
a  builder's  certificate,  inter  alia,  must  be  given  (see  M.  S.  A.  1894,  ss.  6-10). 
These  requirements  being  complied  with,  the  registrar  enters  in  his 
register  book — (a)  The  name  of  the  ship  and  her  port ;  (&)  the  details  of  the 
surveyor's  certificate ;  (c)  the  particulars  of  origin  stated  in  the  declaration 
of  ownership ;  (d)  the  name  and  description  of  her  registered  owner,  or 
owners,  with  their  proportion  of  interest  (s.  11).  The  registrar  retains  the 
surveyor's  and  builder's  certificates,  the  bill  of  sale,  copy  of  condemnation 
(if  any),  all  declarations  of  ownership  (s.  12).  The  port  at  which  a  British 
ship  is  registered  is  her  port  of  registry  (s.  13).  On  the  registering  of  the 
ship  being  completed  the  registrar  grants  a  certificate  of  registry  (see  vol. 
ii.  254),  which  must  only  be  used  for  the  lawful  navigation  of  the  ship,  and 
is  not  subject  to  detention  by  reason  of  any  title,  lien,  charge,  or  interest 
had  or  claimed  by  any  owner,  mortgagee,  or  other  person  in  the  ship  •  a 
refusal  to  deliver  up  a  certificate  to  the  person  entitled  to  the  Custody 
thereof  for  the  purpose  mentioned  above,  or  to  a  registrar  or  any  officer 
entitled  by  law  to  require  such  delivery,  except  for  reasonable  cause  (The 
Celtic  King,  [1894]  Prob.  175),  is  punishable  by  any  justice  or  Court  with  a. 
maximum  fine  of  £100,  unless  the  person  summoned  shows  that  it  is  lost, 
on  which  a  justice  or  Court  shall  so  certify ;  and  if  the  person  refusing 
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absconds  and  evades  process,  or  persists  in  not  delivering  it  up,  the  same 
proceedings  are  taken  as  in  the  case  of  its  being  mislaid,  lost,  or  destroyed 
(s.  15).  Sec.  16  deals  with  the  use  of  improperly  granted  certificates; 
sees.  17,  18  with  new  certificates;  sec.  22  with  provisional  certificates; 
sec.  23  with  passes  from  one  British  port  to  another  in  lieu  of  certificates. 
As  to  transfers,  see  Beitish  Ship;  Ship  (Mortgage),  and  sees.  24-30;  as 
to  certificates  on  alteration,  see  sees.  48-50;  registering  anew,  sees.  50-54; 
declarations  on  evidence,  sees.  60,  61 ;  returns,  sees.  63-67 ;  rules  for  ascer- 
taining registered  tonnage,  sees.  77-87 ;  and  see  Ship. 

Any  port  in  which  Her  Majesty  exercises  jurisdiction  under  the  Foreign 
Jurisdiction  Act,  1890,  may  be  declared  by  Order  in  Council  a  port  of 
registry,  and  the  same  or  a  subsequent  order  may  fix  the  description  of  the 
persons  who  are  to  be  registrars,  and  regulations  with  regard  to  British 
ships  there  (s.  88). 

Governors  of  British  possessions  have  the  same  powers  as  the  Customs 
Commissioners  have  with  regard  to  the  registry  of  ships,  or  interests  therein 
registered  in  such  possessions,  and  may  approve  a  port  therein  for  the 
registry  of  ships  (s.  89).  They  may  also,  with  the  approval  of  a  Secretary 
of  State,  make  regulations  allowing  the  grant  of  certificates  of  registry  for 
ships  not  exceeding  sixty  tons  (in  lieu  of  the  certificates  required  by  the 
Act),  terminable  at  the  end  of  six  months,  or  any  longer  period  from  their 
grant,  which  are  to  be  in  such  form  and  subject  to  such  conditions  as  such 
regulations  provide ;  and  any  ship  to  which  such  a  certificate  is  granted, 
while  it  is  in  force,  is  a  registered  British  ship  (s.  90).  For  the  registry  of 
fishing  boats,  see  Fishing  Boats. 

With  the  object  of  creating  a  central  office  for  the  purpose  of  recording 
information  respecting  ships  and  seamen,  the  Act  establishes  in  the  port  of 
London,  under  the  control  of  the  Board  of  Trade,  an  office  called  the 
General  Begister  and  Becord  Office  of  Seamen ;  and  an  official  or  registrar- 
general,  called  the  "  Begistrar-General  of  Shipping  and  Seamen,"  with  a 
suitable  establishment,  paid  out  of  moneys  provided  by  Barliament,  is 
appointed,  subject  to  the  control  of  the  Board  of  Trade ;  and  the  Board  may 
direct  that  the  business  of  this  office  at  any  of  the  outports  shall  be 
transacted  at  the  Mercantile  Marine  Office,  or  at  the  Custom  House,  with 
the  consent  of  the  Customs  Commissioners  (s.  251 ;  and  see  ss.  252-254, 
256,  257,  108, 129, 19,  63).  The  Eegistrar-General,  by  means  of  documents 
transmitted  to  him  and  otherwise,  keeps  a  register  of  all  persons  who  serve 
in  ships,  subject  to  the  Act  (e.  252).  The  Begistrar-General  {inter  alia)  has 
power  to  enforce  compliance  with  the  provisions  of  the  Act,  or  any  law  in 
force  relating  to  merchant  seamen  or  navigation  (s.  723).     See  Log-book. 

Regius  Professor. — See  Universities. 

Regrating  was  buying  goods  or  provisions  in  a  market  or  fair, 
whether  in  gross  or  by  retail,  with  the  object  of  reselling  them  at  a  higher 
rate  within  the  same  market  or  fair,  or  within  five  miles  of  it.  The  trans- 
action was  illegal,  as  tending  to  enhance  the  price  of  victuals,  and  to  create 
middle  interests  and  profits  between  merchant  or  producer  and  consumer 
(2  Pike,  Hist.  Gr.  101).  The  punishment  of  the  offence  was  regulated  by 
many  statutes,  the  chief  of  which  are  5  &  6  Edw.  vi.  c.  14,  and  13  Eliz. 
c.  25  (see  3  Co.  Inst.  195).  The  old  penalties  were  abolished  in  1844  (7  &  8 
Vict.  c.  24).    See  Engrossing. 
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Rcgulae  gcnerales — The  rules  issued  by  the  Court  regulating 
practice  and  procedure.  Since  the  Judicature  Acts  these  have  been  called 
Eules  of  the  Supreme  Court.     See  Eules  of  Court. 


Regular  Clergy. — See  Eeligious  Order. 


Regular  Clergyman. — In  construing  a  covenant  in  the  lease 
of  a  chapel  whereby  the  lessee  covenanted  not  to  "  permit  or  suffer  any 
clergyman  or  person  to  officiate  in  the  said  chapel,  or  perform  public 
divine  service  therein,  but  such  as  shall  be  a  regular  clergyman  of  the 
Church  of  England,"  the  Court  of  Appeal  in  Foundling  Hospital  Governors  v 
Garrett,  1882,  47  L.  T.  230,  held  that  a  "regular  clergyman "  must  be  not 
only  a  clergyman  of  the  Church  of  England,  but  one  who  could,  without 
ecclesiastical  irregularity,  perform  duty  in  the  chapel ;  that  is,  he  must  be  a 
person  licensed  by  the  bishop,  and  officiating  with  the  consent  of  the  vicar 
of  the  parish. 


Regular  Minister. — Among  those  disqualified  by  sec.  12  of  the 
Municipal  Corporations  Act,  1882,  for  being  elected  and  for  being  a  town 
councillor,  is  "  the  regular  minister  of  a  dissenting  congregation."  The 
meaning  of  this  designation  was  discussed  in  B.  v.  Oldham,  1869,  L.  E. 
4  Q.  B.  290,  where  it  was  pointed  out  that  "regular"  was  the  emphatic 
word.  Blackburn,  J.,  said :  "  Sec.  28  [of  the  Municipal  Corporations  Act, 
1835,  from  which  the  words  in  sec.  12  of  the  Act  of  1882  are  taken]  speaks 
of  a  '  regular  minister,'  not  merely  a  minister  as  a  clergyman,  but  regular 
minister,  in  an  analogous  position  to  a  beneficed  clergyman."  In  the  same 
case,  Mellor,  J.,  said :  "  It  appears  to  me  that  the  Legislature  had  an  object 
in  view  in  using  the  word  '  regular,'  and  that  the  disqualification  was  not 
intended  to  apply  to  a  person  occasionally  preaching,  but  to  a  person  who 
is  appointed  to  be  the  minister  of  a  particular  congregation,  and  not  merely 
asked  temporarily  to  hold  the  office." 


Regular  turns  of  loading. — See  In  regular  turns  of 

LOADING. 


Regulations  (Collision). — See  Collisions  at  Sea. 


Rehearing. — By  the  rules  of  the  Supreme  Court,  1883,  Order  58, 
r.  1,  all  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  rehearing. 
The  difference  between  an  appeal,  in  the  strict  sense,  and  a  rehearing  'was 
thus  stated  by  Jessel,  M.  E.  On  an  appeal,  strictly  so  called,  such  judg* 
ment  can  only  be  given  as  ought  to  have  been  given  at  the  original  hearing ; 
whilst,  on  a  rehearing,  such  a  judgment  may  be  given  as  ought  to  be  given  if 
the  case  had  come  at  the  time  of  the  judgment  on  appeal  before  the  Court  of 
first  instance  (Quitter  v.  Mapleson,  1882,  9  Q.  B.  D.  at  p.  676  ;  and  see,  per 
Bowen,  L. J.,  in  the  same  case).  In  fact,  the  Court  of  Appeal  will  deal  with 
the  case  as  though  it  were  hearing  it  originally,  subject  only  to  such 
restrictions  as  may  be  necessary  to  protect  the  respondent  from  injustice. 
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One  of  such  restrictions  is  that,  as  a  rule,  a  point  not  taken  in  the  Court 
below  will  not  be  allowed  to  be  argued  in  the  Court  of  Appeal,  though, 
if  the  Court  thinks  fit  to  allow  such  a  point  to  be  taken,  it  has  ample 
jurisdiction  to  do  so.  Order  58,  rule  4,  gives  the  Court  powers  of  amend- 
ment, and  powers  in  fit  cases  to  admit  fresh  evidence,  documentary  or  oral ; 
also  to  draw  inferences  of  fact. 

At  one  time  judges  of  the  Court  of  Chancery  had  power  to  rehear  their 
own  decisions  or  the  decisions  of  other  judges  (see  the  history  of  this  power 
detailed  by  Jessel,  M.  E.,  in  In  re  St.  Nazaire  Co.  Ltd.,  1879,  12  Ch.  D.  at 
pp.  96  et  seq.).  The  common  law  judges  did  not  possess  the  same  power 
(Thesiger,  L.J.,  in  S.  C).  But  now  this  power  is  exceptional.  The  Court 
may,  at  request  of  a  party  against  whom  an  order  has  been  made  on  the 
ex  parte  application  of  his  opponent,  rehear  the  matter  {Boyle  v.  Backer, 
1888,  39  Ch.  D.  249) ;  and  before  an  order  has  been  perfected,  there  is 
jurisdiction  to  rehear  the  case  (see,  per  Fry,  L.J.,  in  In  re  Suffield  v.  Watts, 
1888,  20  Q.  B.  D.  697  ;  Smith,  L.J.,  in  Preston  Banking  Co.  v.  Allsup  &  Sons, 
[1895]  1  Ch.  at  p.  144);  though  query  if  an  order  made  in  chambers  can  be 
discharged  in  chambers  (In  re  Adam  Ayton  Ltd.,  1887,  36  Ch.  D.  301).. 
There  is  also  jurisdiction  in  the  Chancery  Division  to  rehear  in  Court  an 
order  made  in  chambers  with  a  view  to  its  discharge  (Judicature  Act,  1873,. 
s.  50 ;  and  Boake  v.  Stevenson,  [1895]  1  Ch.  358 ;  and  that  notwithstanding- 
the  Judicature  Act,  1894).  There  is  also  power  to  rehear  a  matter,  though 
the  order  has  been  drawn  up  and  entered,  when  it  is  shown  that  by 
mistake  this  order  does  not  express  the  intention  of  the  Court  (Preston- 
Banking  Co.  v.  Allsup  &  Sons,  [1895]  1  Ch.  at  pp.  143,  144) ;  moreover, 
a  supplemental  order  may  be  made  (In  re  Scowby,  [1897]  1  Ch.  741, 
an  extraordinary  case).  There  is  something  like  a  rehearing  when 
a  consent  order  is  set  aside  on  the  ground  of  mistake  (as  to  which  see 
Huddersfield  Banking  Co.  Ltd.  v.  Henry  Lister  &  Co.  Ltd.,  [1895]  2  Ch. 
273,  and  contrast  it  with  Ainsworth  v.  Wilding,  [1896]  1  Ch.  673) ;  but 
this  is  not  a  real  exception  to  the  rule ;  it  is  the  agreement  which  is  set 
aside. 

With  these  exceptions  since  the  Judicature  Act,  a  judge  of  the  High 
Court  cannot  rehear  a  case  already  decided  by  himself  or  by  another  judge, 
and,  a  fortiori,  cannot  rehear  a  case  decided  by  the  Court  of  Appeal ;  and 
the  Court  of  Appeal  cannot  rehear  its  own  decisions  (see  In  re  St.  Nazaire 
Co.  Ltd.,  1879,  12  Ch.  D.  at  p.  96 ;  Flower  v.  Lloyd,  1877,  6  Ch.  D.  297). 
See  also  under  Appeals  ;  Mistake. 


Re- insurance. — See  Marine  Insurance. 


Reissuable  Notes.— By  see.  30  of  the  Stamp  Act,  1891,  bank 
notes  issued  duly  stamped,  or  issued  unstamped  by  bankers  duly  licensed 
or  otherwise  authorised  to  issue  unstamped  bank  notes,  may  be  reissued 
from  time  to  time  without  being  liable  to  any  stamp  duty  by  reason  of 
the  reissuing.  As  to  the  reissue  of  bills  of  exchange,  see  sees.  37  and  59  of 
the  Bills  of  Exchange  Act,  1882,  and  Bills  of  Exchange,  vol.  ii.  pp. 
101,  105. 


Rejoinder. — See  Pleading,  Before  the  Judicature  Act,  vol.  x.  at 
p.  110  ;  and  Under  the  Judicature  Act,  ibid,  at  p.  115. 

VOL.  xi.  14 


310  EELATION  BACK 

Relation  Back. — This  term  is  used  to  describe  those  cases  in 
which  a  right  is  held  at  law  to  vest  at  an  earlier  date  than  the  proceeding 
by  which  its  existence  is  declared,  i.e.  where  the  adjudication  or  event  has 
a  retrospective  effect. 

1.  It  is  used  in  sec.  43  of  the  Bankruptcy  Act,  1883,  with  reference  to 
the  date  at  which  the  title  of  a  trustee  in  bankruptcy  accrues  to  the 
property  of  the  debtor.  The  bankruptcy  for  this  purpose  is  deemed  to 
relate  back  to  the  first  of  the  acts  of  bankruptcy  committed  within  three 
months  of  the  presentation  of  the  petition  on  which  the  receiving  order  or 
adjudication  is  made.  The  legal  doctrine  expressed  in  the  section  was 
originally  established  under  13  Eliz.  c.  7,  but  has  never  applied  as  against 
claims  by  the  Crown  (In  re  Bonham,  1879,  10  Ch.  D.  595).  A  distinction 
is  drawn  for  the  purpose  of  relation  between  voluntary  and  involuntary 
acts' of  bankruptcy  (Bx  parte  Helder,  1883,  24  Ch.  D.  339). 

The  subject  is  treated  in  detail  under  Bankruptcy,  vol.  i.  p.  509. 

2.  It  is  also  used  with  reference  to  joint-stock  companies  in  the  case  of 
their  winding-up  ;  it  means  there  much  what  it  does  in  bankruptcy  (In  re 
Taurine  Co.,  1883,  25  Ch.  D.  118 ;  In  re  West  Cumberland  Iron  and  Steel 
Co.,  [1893]  1  Ch.  713). 

3.  In  the  case  of  amendments  of  specification  of  patents,  the  amende 
ment  relates  back  (46  &  47  Vict.  c.  52,  s.  18  (9) ;  Peck  v.  Hindes  Ltd., 
1898,  14  T.  L.  E.  164 ;  Andrew  v.  Crossley,  [1892]  1  Ch.  492). 

4.  Judgments  declaring  rights  or  liabilities  are  occasionally  ordered 
to  be  entered  nunc  pro  tunc,  so  that  their  effect  may  relate  back,  e.g. 
where  in  a  personal  action  a  party  dies  between  the  date  of  argument 
and  that  of  judgment,  or  where  it  is  necessary  to  make  the  judgment 
relate  back  to  have  its  full  effect  (see  B.  S.  C,  Order  41,  r.  3 ;  Order  52, 
r.  15). 


Relations  ;  Relatives. — A  testamentary  gift  to  "relations" 
or  "  relatives  "  means  primd  facie  Next-of-Kin  according  to  Statutes  of  Dis- 
tribution, but,  semble,  per  capita  (2  Jarm.  120,  121,  122),  the  objects 'of  a 
gift  to  "  relations  "  are  not  varied  by  the  use  of  "  near  " ;  the  use  of  "  nearest " 
excludes  those  who  under  the  statute  would  have  been  entitled  by  repre- 
sentation (2  Jarm.  124). 


Relator  is  a  person  on  whose  application  or  complaint  proceedings 
were  taken  in  the  name  of  the  Attorney-General,  by  information  in  lieu  of 
petition  in  the  Court  of  Chancery,  to  obtain  some  equitable  remedy  for  a 
wrong  affecting  the  public  at  large,  e.g.  an  injunction  to  restrain  a  public 
nuisance  (A.-G.  v.  Logan,  [1891]  2  Q.  B.  100).  The  proceeding  is  now  by 
action  in  the  High  Court  in  the  name  of  the  Attorney-General  (see  Informa- 
tions), which,  even  when  the  assent  of  the  Attorney-General  is  obtained, 
•cannot  be  brought  without  the  written  consent  of  the  relator  (B.  S.  G, 
Order  16,  r.  20). 


Release. — Definition  and  Operation  of. — A  release  is  the  discharge 
or  renunciation  of  some  right  or  claim  which  one  person  (called  the  releasor) 
has  against  another  person  (called  the  releasee),  whereby  such  right  or  claim 
is  extinguished;  or  is  the  conveyance  of  an  estate  or  interest  in  lands, 
tenements,   or  hereditaments,  or   in  goods   or  chattels,  to  a  person  who 
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already  has  some  vested  estate  or  interest  therein  (see  2  Shep.  Touch.  32Q 
and  seq. ;  3  Bl.  Com.  358, 359  ;  Bac.  Abr.  "  Eelease  "). 

If  one  of  two  joint-tenants  or  coparceners  releases  his  right  to  the  other, 
the  release  is  said  to  enure  "  by  way  of  passing  an  estate " ;  and  such  a 
release  will  operate  to  pass  the  fee-simple  without  words  of  limitation,  if 
the  parties  were  seised  in  fee-simple.  Tenants  in  common  cannot,  however, 
convey  to  one  another  by  release,  because  they  have  distinct  estates  or 
interests. 

A  release  is  said  to  enure  "  by  way  of  transferring  the  right "  when  a 
person  who  has  been  disseised  releases  his  right  to  the  disseisor,  thereby 
making  the  wrongful  seisin  of  the  releasee  lawful ;  and  this  kind  of  release  is 
also  effectual  without  any  words  of  limitation.  When  a  release  operates  to 
discharge  a  right  of  the  releasor,  but  not  to  vest  such  right  in  the  releasee, 
as  where  a  lord  releases  his  seignorial  rights  to  his  tenant,  it  is  said  to  enure 
"  by  way  of  extinguishment." 

A  release  may  also  enure  "  by  way  of  enlarging  an  estate."  If  a  person 
entitled  to  a  remainder  or  reversion  in  fee  releases  all  his  right  and  interest 
to  the  person  entitled  to  the  estate  immediately  preceding  such  remainder 
or  reversion,  the  estate  of  the  releasee  is  thereupon  enlarged  into  an  estate 
in  fee.  In  order  that  a  release  may  operate  by  way  of  enlargement,  it  is 
necessary  that  the  releasee  should  have  a  vested  estate  in  the  land,  and  also 
that  the  releasor  should  be  entitled  to  the  immediate  reversion  or  remainder, 
so  that  the  estate  to  be  enlarged  may  merge  in  such  reversion  or  remainder. 
But  it  is  not  necessary  that  the  estate  of  the  releasee  should  be  a  freehold 
estate.  It  is  sufficient  if  he  is  a  lessee  for  years,  or  even  a  tenant  at  will, 
provided  he  has  entered  on  the  land.  A  mere  interesse  termini — i.e.  the 
interest  of  a  tenant  under  a  common  law  demise,  before  entry— is  not, 
however,  capable  of  enlargement  by  a  release.  In  the  case  of  a  release  by 
way  of  enlargement  to  a  lessee  for  years,  proper  words  of  limitation  must 
be  used  in  order  to  pass  more  than  a  life  estate  to  the  releasee.  See  also 
Lease  and  Eelease. 

Form  of. — A  release  may  be  effected  either  by  express  words  or  by 
operation  of  law. 

A  release  by  express  words  must,  generally  speaking,  be  under  seal,  in 
order  to  be  effectual  (Co.  Litt.  264  6 ;  Bac.  Abr. "  Eelease  "  (A)) ;  and  if  under 
seal,  it  is  not  necessary  that  there  should  be  any  consideration  for  it 
{Preston  v.  Christmas,  1759,  2  Wils.  K.  B.  86).  A  verbal  or  written  con- 
tract not  under  seal  may,  however,  before  breach  be  discharged  by  parol 
<Bac.  Abr.  "  Eelease  "  (A) ;  Goss  v.  Nugent,  1833, 5  Barn.  &  Adol,  58,  65 ;  King 
v.  Gillett,  1840,  7  Mee.  &  W.  55),  even,  apparently,  in  the  case  of  a  written 
contract  which  would  be  unenforceable  in  the  absence  of  writing  by  reason 
of  the  provisions  of  the  Statute  of  Frauds  (Goman  v.  Salisbury,  1684, 
1  Vern.  240 ;  Goss  v.  Nugent,  supra).  And  the  liability  of  any  party  to  a 
bill  of  exchange  or  promissory  note  may  be  discharged  by  the  holder,  either 
before  or  after  maturity,  by  a  renunciation  in  writing,  or  by  delivery  up  of 
the  bill  or  note  to  the  party  liable,  with  the  intention  of  discharging  his 
liability  (45  &  46  Vict.  c.  61,  s.  62  ;  Foster  v.  Dawber,  1851,  6  Ex.  Eep.  839). 

A  contract  under  seal  cannot,  even  before  breach,  be  discharged  by 
parol ;  and  a  breach  of  covenant  is  not  excused,  at  all  events  at  law,  by  a 
parol  licence  to  break  it,  or  by  the  covenantee  requesting  the  covenantor  not 
to  perform  it  (Doe  d.  Huston  v.  Gladwin,  1845,  6  Ad.  &  E.  K  S.  953,  962  ; 
Littler  v.  Holland,  1790, 3  T.  E.  590  ;  Thompsons.  Brown,  1817, 7  Taun.  656  ; 
Cordwent  v.  Hunt,  1818,  8  Taun.  596  ;  20  E.  E.  578 ;  Kaye  v.  Waghorn,  1809, 
1  Taun.  428;  20  E.  E.  558).     And  a  cause  of  action  which  has  already 
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accrued  by  reason  of  a  breach  of  contract,  whether  such  contract  is  or  is 
not  under  seal,  can  only  be  expressly  released  by  deed,  except  in  the  case 
of  bills  of  exchange  and  promissory  notes  {Foster  v.  Dawber,  1851,  6  Ex. 
Eep.  839).  A  debt  of  record  may  be  effectively  discharged  by  a  release 
under  seal  (Baker  v.  St.  Quintin,  1844,  12  Mee.  &  W.  441). 

A  parol  declaration  by  the  obligee  of  a  bond  that  he  does  not  intend  to 
sue  on  the  bond,  or  a  declaration  by  a  creditor  indicating  that  it  is  his 
intention  to  release  the  debt,  does  not  constitute  a  release  in  equity  any 
more  than  at  law,  in  the  absence  of  a  contract  for  valuable  consideration ; 
and  the  same  rule  applies  to  a  promise  in  writing,  if  not  under  seal  (Jorden. 
v.  Money,  1854,  5  01.  H.  L.  185  ;  Cross  v.  Sprigg,  1849,  6  Hare,  552;  In  re 
Holme's  Estate,  1861,  5  L.  T.  382;  Lodges.  Dicas,  1820,  3  Barn.  &  Aid.  611, 
614;  In  re  Hancock,  1888,  57  L.  J.  Ch.  793  ;  see  also  Payment).  So,  it  was. 
held  that  a  declaration  by  a  testator  to  his  executor,  that  he.  never  meant  to 
call  for  payment  of  a  promissory  note  of  which  he  was  the  holder,  did  not 
constitute  a  release  of  the  promissory  note  even  in  equity  (Byrn  v.  Godfrey, 
1798, 4  Ves.  Jun.  6  ;  4  K.  E.  155) ;  and  that  a  parol  refusal  on  the  part  of  the. 
grantee  of  a  charge  upon  land  to  accept  payment,  was  not  sufficient  to> 
support  a  defence  in  equity  against  the  legal  personal  representative  of  the 
grantee,  who  sought  to  enforce  the  charge  (Cupit  v.  Jackson,  1824,  13  Price, 
721).  So  where  the  obligee  of  a  bond  made  an  indorsement  thereon  express- 
ing that  he  forgave  the  obligor  a  portion  of  the  sum  due,  the  Court  refused 
to  grant  an  injunction  restraining  the  executors  of  the  obligee  from  suing  for 
the  full  amount,  because  there  was  no  consideration  for  the  indorsement 
(Tuffnell  v.  Constable,  1836,  8  Sim.  69).  But  a  debt  may  be  effectually 
released  in  equity  by  a  contract  for  valuable  consideration.  Where  a  debt 
was  secured  by  a  policy  of  assurance  on  the  life  of  the  debtor,  and  the 
residuary  legatees  of  the  creditor  gave  up  the  policy,  and  signified  their 
intention  of  releasing  the  debt  on  condition  that  the  debtor  paid  the 
probate  and  legacy  duties  thereon,  it  was  held  that  the  payment  by  the 
debtor  of  such  duties  was  sufficient  consideration  for  the  release,  and  that 
the  debt  was  released,  at  all  events  in  equity  (Taylor  v.  Manners,  1865, 
L.  E.  1  Ch.  48). 

By  Cancellation. — The  intentional  cancellation  of  a  bond  by  the  obligee, 
or  of  a  bill  of  exchange  or  promissory  note  by  the  holder,  has  the  effect  of 
releasing  the  debt  (45  &  46  Vict.  c.  61,  s.  63  ;  Bolton  v.  Bishop  of  Carlisle, 
1793,  2  Black.  H.  260) ;  and  the  same  rule  applies  to  the  intentional 
cancellation  by  a  mortgagee  of  the  mortgage  deed  (Harrison  v.  Owen,  1738, 

1  Atk.  520).  Tearing  the  seal  from  a  deed  amounts  to  a  cancellation 
thereof ;  and  the  production  by  the  obligor,  of  a  bond  in  a  cancelled  state 
is  primd  facie  evidence  of  a  cancellation  thereof  with  the  consent  of  the 
obligee  (Alsager  v.  Close,  1842,  10  Mee.  &  W.  576).  Where  a  father,  on  his 
deathbed,  caused  a  promissory  note  which  he  held  of  his  son  to  be 
destroyed,  and  died  intestate,  it  was  held  that  the  destruction  of  the  note 
constituted  in   equity   a   release  of  the  debt  (Gilbert  v.    Wetherell,  1825, 

2  Sim.  &  St.  254).  But  where  an  instrument  is  cancelled  or  destroyed 
unintentionally,  or  under  a  mistake,  such  cancellation  or  destruction  is 
inoperative,  and  does  not  affect  the  liability  of  any  party  on  the  instrument 
(45  &  46  Vict.  c.  61,  s.  63 ;  Baper  v.  Birkbeck,  1812, 15  East,  17 ;  13  E.  E.  354 ; 
Wilkinson  v.  Johnson,  1824,  3  Barn.  &  Cress.  428 ;  27  E.  E.  398 ;  Novelli  v. 
Bossi,  1831,  2  Barn.  &  Adol.  757  ;  Boltonv.  Carlisle,  1793,  2  Black.  H.  260). 

By  Covenant  not  to  sue. — A  covenant  not  to  sue,  if  absolute  and  un- 
conditional, and  without  any  limitation  as  to  time,  operates  as  a  release  of 
the  covenantee ;  and  if  an  action  is  brought  against  him  by  the  covenantor, 
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may  be  pleaded  in  bar  thereof  (Hodges  v.  Smith,  1599,  Cro.  (1)  623). 
Such  a  covenant,  however,  is  only  permitted  to  be  pleaded  in  bar,  in 
order  to  avoid  circuity  of  action,  and  it  does  not  operate  as  a  release 
of  the  obligation  so  as  to  discharge  any  other  person  who  may  be  jointly 
liable  with  the  covenantee  (Hutton  v.  Eyre,  1815,  6  Taun.  289  ;  16  E.  E.  619 ; 
and  see  infra).  And  a  covenant  not  to  sue  for  a  limited  time  for  a  debt,  is 
not  pleadable  in  bar  of  an  action  for  such  debt,  though  the  action  be  brought 
before  the  expiration  of  the  time  limited,  unless  the  covenant  is  contained 
in  the  same  instrument  upon  which  the  action  is  brought,  and  it  appears 
upon  the  construction  of  the  instrument  that  the  covenant  on  which  the 
action  is  brought  was  intended  to  be  qualified  by  the  covenant  not  to 
sue  (Thimbleby  v.  Barron,  1838,  3  Mee.  &  W.  210;  Ford  v.  Beech,  1848, 
11  Ad.  &  E.  N.  S.  852 ;  Well  v.  Spicer,  1849,  13  Ad.  &  E.  N.  S.  886 ; 
Foley  v.  Fletcher,  1858,  3  H.  &  K  769  ;  see,  however,  Gibbons  v.  Vouillon, 
1849,  8  C.  B.  483).  Where  the  obligee  of  a  bond  covenanted  not  to  sue  on 
the  bond  during  the  life  of  the  obligor,  and  that,  if  any  person  to  whom 
the  obligee  should  assign  the  bond  should  sue  for  and  recover  the  principal 
debt,  the  obligee  would  pay  the  obligor  during  his  life  interest  on  the 
amount  recovered,  it  was  held  that  the  covenant  did  not  amount  to  a 
release  of  the  bond,  and  did  not  constitute  any  bar  to  an  action  brought  by 
an  assignee  in  the  name  of  the  obligee  (Morley  v.  Frear,  1830,  6  Bing.  547; 
31  E.  E.  489). 

By  Assenting  to  Composition  Arrangement. — Where  a  debtor  enters  into 
an  arrangement  with  his  creditors,  by  which  the  creditors  agree  to  accept 
a  composition  upon  the  amount  of  their  respective  debts  in  full  discharge 
thereof,  and  such  composition  is  duly  paid,  the  claims  of  the  creditors 
in  respect  of  the  residue  of  their  debts  are  extinguished  without  any 
release  under  seal,  the  agreement  by  the  other  creditors  to  accept  the 
composition  being  considered  sufficient  consideration  for  the  release  by 
each  of  them  of  his  claim  for  the  residue  (Norman  v.  Thompson,  1850,  4 
Ex.  Eep.  755);  and  such  an  agreement,  although  not  assented  to  by  all  the 
creditors,  is  binding  on  those  who  do  assent  to  it  (ibid.).  So  if  a  creditor 
agrees  to  accept  part  of  his  debt  in  discharge  of  the  whole,  upon  having 
a  collateral  security  from  a  third  person,  who  gives  such  security  upon  the 
faith  that  the  debtor  will  not  be  called  upon  to  pay  the  residue,  the  right 
of  the  creditor  in  respect  of  such  residue  is  discharged  without  a  release 
under  seal  (Lewis  v.  Jones,  1825,  4  Barn.  &  Cress.  506  ;  28  E.  E.  360).  But 
where  some  of  the  creditors  agree  together  to  discharge  the  debtor,  upon 
payment  of  a  certain  composition,  in  order  to  induce  other  creditors  to 
accept  a  like  composition  in  discharge  of  their  debts,  such  agreement  will 
not  preclude  the  creditors  who  have  entered  into  such  agreement  from  suing 
the  debtor  for  the  whole  amount  of  their  debts,  unless  it  be  shown  that 
all,  or  at  least  a  majority,  of  the  creditors  assented  to  the  proposed  terms 
{Beay  v.  Richardson,  1835,  2  C.  M.  &  E.  422 ;  Boyd  v.  Hind,  1857, 1H.&N. 
938). 

By  taking  higher  Security. — A  simple  contract  debt  or  obligation  may  be 
extinguished  by  being  merged  in  a  specialty.  If  a  creditor  takes  a  bond  or 
covenant  from  his  debtor  to  secure  the  payment  of  a  simple  contract  debt, 
the  simple  contract  debt  is  thereby  extinguished,  provided  the  remedy  on 
the  bond  or  covenant  is  co-extensive  with  that  for  the  original  debt; 
because  a  specialty  is  deemed  to  be  of  a  higher  nature  than  a  debt  by 
simple  contract  (Ansell  v.  Baker,  1850,  15  Ad.  &  E.  N.  S.  20 ;  Sharpe  v. 
Gibbs,  1864,  16  C.  B.  K  S.  527).  But  this  rule  does  not  apply  where  the 
remedy  on  the  specialty  is  not  co-extensive  with  that  on  the  simple  contract 
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debt.  Thus,  where  two  out  of  three  debtors  by  simple  contract  gave  a 
mortgage  to  the  creditor  as  security  for  the  debt,  it  was  held  that  such 
debt  was  not  merged  in  the  specialty,  because  the  other  debtor  had  not 
executed  the  mortgage  deed,  and  was  not  liable  to  be  sued  thereon  (Sharpe 
v.  Gills,  1864,  16  C.  B.  N.  S.  527).  And  where  the  specialty  is  taken 
only  by  way  of  additional  or  collateral  security,  it  will  not  operate  as  a 
merger  of  the  debt  secured  thereby  (Holmes  v.  Bell,  1841,  3  Man.  &  G.  213 ; 
Twopenny  v.  Young,  1824,  3  Barn.  &  Cress.  208). 

By  making  Debtor  or  Creditor  Executor. — If  a  creditor  makes  his  debtor, 
or  one  of  two  or  more  joint  or  joint  and  several  debtors,  his  executor,  the 
debt  is  thereby  released  by  operation  of  law,  because  a  person  cannot  have 
an  action  against  himself  (Co.  Litt.  264  I ;  Cheetham  v.  Ward,  1797,  1  Bos. 
&  Pul.  630 ;  4  E.  E.  741).  In  Freakley  v.  Fox,  1829,  9  Barn.  &  Cress.  130, 
the  holder  of  a  promissory  note  appointed  the  maker  thereof  his  executor, 
and  it  was  held  that  the  debt  was  thereby  discharged,  and  that  an  action 
could  not  be  maintained  on  the  note  by  a  person  to  whom  the  executor 
had  indorsed  it.  But,  in  the  absence  of  special  circumstances,  although  the 
appointment  of  a  debtor  as  the  creditor's  executor  operates  to  release  the 
debt  at  law,  it  does  not  do  so  in  equity,  and  the  executor,  is  accountable  as 
a  trustee  for  the  amount  of  the  debt  as  part  of  the  assets  of  the  testator 
(Carey  v.  Goodinge,  1790,  3  Bro.  C.  C.  110).  Where,  however,  the  circum- 
stances are  such  as  to  indicate  that  it  was  the  intention  of  the  testator, 
down  to  the  time  of  his  death,  to  forgive  the  debt,  the  appointment  of  the 
debtor  as  his  executor  operates  as  a  release  in  equity  as  well  as  at  law 
(Strong  v.  Bird,  1874,  L.  E.  18  Eq.  315). 

The  appointment  by  a  debtor  of  his  creditor  as  his  executor  does  not 
discharge  the  debt,  even  at  law,  unless  the  creditor  acts  as  executor ;  and 
if  he  acts  as  executor,  he  is  in  equity  entitled  to  retain  the  amount  of 
debt  out  of  the  assets  (Bawlinson  v.  Shaw,  1790,  3  T.  E.  557 ;  1  E.  E.  768 ; 
see  Executors  and  Administeatoes). 

Construction  of. — It  is  not  necessary  that  any  particular  form  of  words 
should  be  used  in  order  to  effect  a  release ;  any  words  which  clearly  in- 
dicate such  an  intention  will  suffice  (Bac.  Abr.  "  Eelease  "  (A)).  Where  a 
deed  contained  an  acknowledgment  by  a  vendor  that  the  purchase-money 
had  been  paid,  and  that  he  was  "  therewith  fully  satisfied,"  it  was  held  that 
the  words  amounted  to  a  release  of  any  portion  of  the  purchase-money 
which  had  not  in  fact  been  paid  (Fawcus  v.  Porter,  1853,  3  Car.  &  Kir.  309 ; 
and  see  Baker  v.  Heard,  1850,  5  Ex.  Eep.  959). 

A  release  will  be  construed  according  to  the  intention  of  the  parties 
and  the  surrounding  circumstances ;  and  general  words  will  be  restricted  to 
those  matters  which  were  specially  in  contemplation  of  the  parties  at  the- 
time  when  the  release  was  executed  (Ex  parte  Good,  In  re  Armifage,  1877, 
5  Ch.  D.  46 ;  L.  &  S.-W.  Bivy.  Co.  v.  Blackmore,  1870,  L.  E  4  H.  L.  610 ; 
Upton  v.  Upton,  1832,  1  Dowl.  P.  C.  400 ;  Lyall  v.  Edwards,  1861,  6  H.  &NV 
337 ;  Fazakerley  v.  M'Knight,  1856,  6  El.  &  BL  795 ;  Cole  v.  Gibson,  1750, 
1  Ves.  507).  In  Lindo  v.  Lindo,  1839,  1  Beav.  496,  a  release  in  unlimited 
terms  was  held  from  the  recitals  and  context  to  operate  only  with  respect 
to  a  particular  sum  mentioned  in  the  recitals.  So  where,  in  consideration 
of  certain  payments  made  by  an  executrix,  persons  interested  in  the  estate 
gave  a  release  to  the  executrix  of  all  claims  on  the  estate;  and  it  was 
subsequently  discovered  that  certain  property,  of  which  the  testator  wa» 
entitled  to  a  share,  had  during  his  life  been  sold  at  an  undervalue,  and  the 
executrix  succeeded  in  a  suit  to  set  aside  the  sale,  and  recovered  a  large 
sum  as  part  of  the  testator's  estate,  it  was  held  that  the  sum  so  recovered' 
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was  not  included  in  the  release,  and  that  the  persons  who  gave  the  release 
were  entitled  to  share  therein  as  part  of  the  estate  {Turner  v.  Turner, 
1880,  14  Ch.  D.  829 ;  see  also  Ernes  v.  Hichson,  1860, 30  Beav.  142). 

It  is  also  a  general  rule  of  construction,  that  the  operative  part  of  a 
deed  of  release  is  controlled  by  the  recitals,  and  that  general  words  in 
the  operative  part  will  be  restricted  to  the  particular  matters  mentioned 
in  the  recitals  (Hylton  v.  Biscoe,  1751,  2  Ves.  305 ;  Major  v.  Salisbury, 
1845,  2  Dow.  &  L.  763  ;  Lampm  v.  Corke,  1822,  5  Barn.  &  Aid.  606 ; 
24  E.  E.  488 ;  Boyes  v.  Bluck,  1853,  13  C.  B.  652).  Thus,  where  it  was 
recited  in  a  composition  deed  that  the  debtor  was  indebted  to  his  creditors 
in  the  several  sums  set  to  their  respective  names,  and  that  they  had  agreed 
to  accept  a  composition  of  fifteen  shillings  in  the  £  thereon ;  and  in  the- 
operative  part,  the  creditors,  in  consideration  of  the  payment  of  the  said 
composition,  released  the  debtor  from  "  all  manner  of  actions,  debts,  claims,, 
and  demands  in  law  and  equity,  which  they  or  either  of  them  had  against 
him,  or  thereafter  could,  should,  or  might  have,  by  reason  of  anything  from 
the  beginning  of  the  world  to  the  date  of  the  release,"  it  was  held  that  the 
release  extended  only  to  the  debts  specified  in  the  recitals  (Payler  v.  Homer- 
sham,  1815,  4  M.  &  S.  423 ;  16  E.  E.  516).  So,  where  it  was  recited  that, 
various  disputes  were  subsisting,  and  actions  had  been  brought  which  were 
still  depending,  between  A.  &  B.,  and  that  it  had  been  agreed  that,  in  order 
to  put  an  end  thereto,  A.  should  pay  B.  £150,  and  each  should  execute 
a  release  of  all  actions,  causes  of  action,  and  claims  brought  by  him,  or 
which  he  had,  against  the  other ;  and  the  deed  then  proceeded  to  release 
all  actions  whatsoever,  in  the  usual  general  words:  it  was  held  that 
such  general  words  were  confined  by  the  recitals  to  actions  then, 
commenced,  in  which  A.  was  on  the  one  side  and  B.  on  the  other,  and  that, 
the  deed  was  not  pleadable  in  bar  of  an  action  by  B.  against  A.  and  others 
jointly ;  it  being  proved  by  parol  evidence  that  there  were  actions  pending 
between  A.  and  B.  to  which  the  release  was  intended  to  apply  (Simons  v. 
Johnson,  1832,  3  Barn.  &  Adol.  175). 

On  the  other  hand,  where  the  estate  of  an  intestate  was  divided  between 
persons  claiming  to  be  creditors,  who  released  the  administratrix  from  all 
claims  on  the  estate ;  and  one  of  such  creditors  executed  such  release  in 
respect  of  a  particular  specified  debt,  and  subsequently  made  a  further 
claim  on  the  estate,  it  was  held  that  such  claim  was  barred  by  the  release, 
on  the  ground  that  it  was  intended  to  release  the  administratrix  from 
all  claims  by  the  creditors  on  the  estate  (Bisset  v.  Burgess,  1856,  23  Beav. 
278). 

A  release  which  is  general  in  terms  may  be  construed  as  a  covenant  not 
to  sue,  in  order  to  give  effect  to  what  clearly  appears  from  the  context  and 
from  the  surrounding  circumstances  to  have  been  the  intention  of  the 
parties  (see  Willis  v.  Be  Castro,  1858,  4  C.  B.  N.  S.  216 ;  Price  v.  Barker, 
1855,  4  El.  &  Bl.  760 ;  Kearsley  v.  Cole,  1846,  16  Mee.  &  W.  128).  But 
a  party  to  a  release  under  seal  will  not  be  permitted  to  set  up  a  parol 
exception  thereto.  Thus,  if  a  joint-debt  is  released  by  deed  in  favour  of  one 
of  the  joint-debtors,  the  releasor  cannot  give  parol  evidence  of  a  promise 
by  the  other  joint-debtor  to  remain  liable  notwithstanding  the  release 
(Brooks  v.  Stuart,  1839,  9  Ad.  &  E.  854;  Cocks  v.  Nash,  1832,  9  Bing.  341; 
Harding  v.  Ambler,  1838,  3  Mee.  &  W.  279). 

"Where  a  composition  deed  purported  to  be  made  between  the  debtor 
and  his  trustees,  "and  the  creditors  whose  names  were  subscribed,  and 
debts  set  against  their  names,"  and  one  of  the  creditors  executed  the  deed 
without  setting  the  amount  of  his  claim  against  his  signature,  it  was  held 
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that  the  deed  operated  in  respect  of  the  amount  then  actually  due  to  him 
{Harrhy  v.  Wall,  1817, 1  Barn.  &  Aid.  103 ;  and  see  Fazakerley  v.  M Knight, 
1856,  6  El.  &  Bl.  795).  As  to  the  effect  of  a  refusal  by  some  of  the 
trustees  to  execute  a  composition  deed,  where  the  deed  is  subject  to  a  proviso 
that  it  shall  be  executed  by  the  creditors  and  trustees  within  a  specified 
time,  see  Small  v.  Marwood,  1829,  9  Barn.  &  Cress.  300. 

Where  a  release  is  executed  by  a  partner,  and  there  is  a  debt  due  to 
him  individually,  and  also  a  debt  due  to  his  firm,  the  release  prima  facie 
applies  only  to  the  debt  due  to  him  in  his  individual  capacity  {Bain  v. 
Cooper,  1842,  9  Mee.  &  W.  701).     So,  where  there  was  a  release  to  a  firm, 

,  releasing  them  and  every  or  any  of  them  from  all  claims  or  demands  by 
the  releasor,  it  was  held  that  the  release  did  not  extend  to  debts  due  to  the 
releasor  from  one  of  the  partners  individually  {Noel  v.  Bochfort,  1836,  4 
CI.  &  Fin.  159). 

May  be  Qualified  or  Conditional. — The  release  of  a  debt  or  obligation  may 
be  qualified,  or  subject  to  a  condition,  either  precedent  or  subsequent. 
Thus,  where  a  release  by  deed  to  A.,  who  was  in  partnership  with  B., 
contained  a  proviso  that  it  should  not  prejudice  any  claim  against  B.,  and 
that  in  order  to  enforce  the  claims  of  the  releasor  against  B.  it  should  be 
lawful  for  him  to  sue  A.,  either  jointly  with  B.  or  separately,  it  was  held 
that  the  release  was  no  answer  to  an  action  by  the  releasor  against  A.  and 
B.  jointly,  brought  for  the  purpose  of  recovering  the  debt  from  A.  and  B. 
jointly,  or  from  B.'s  separate  estate,  the  release  being  intended  to  discharge 
only  the  separate  estate  of  A.  {Solly  v.  Forbes,  1820,  2  Brod.  &  B.  38 ;  22 
B.  E.  641 ;  see  also  North  v.  Wakefield,  1849,  13  Ad.  &  E.  N.  S.  536 ; 
Thompson  v.  Lack,  1846,  3  C.  B.  540).     So,  it  is  competent  to  parties  to 

.  contract  by  deed,  that  if  a  given  event  shall  happen,  the  deed  shall  operate 
as  a  release  of  a  debt  {Gibbons  v.  Vouillon,  1849,  8  C.  B.  483) ;  and  a 
composition  deed  may  contain  a  release  of  the  debts,  subject  to  a  proviso 
that  if  the  instalments  of  the  composition  be  not  duly  paid,  the  deed  shall 
become  void  {Newington  v.  Levy,  1870,  L.  B  6  C.  P.  180 ;  Hall  v.  Levy, 
1875,  L.  K.  10  C.  P.  154;  Leake  v.  Young,  1856,  5  El.  &  Bl.  955). 

Who  may  Belease. — A  partner  may,  without  the  consent  of  his  co- 
partners, release  a  debt  or  obligation  due  to  the  firm  {Hawkshaw  v.  Farkins 
1818,  2  Swans.  539 ;  19  B.  B.  125 ;  Perry  v.  Jackson,  1792,  4  T.  B.  516 
2  E.  E.  452 ;  Fumival  v.  Weston,  1822,  7  Moo.  K.  B.  356  ;  24  E.  E.  687) 
and  one  of  two  or  more  executors  or  administrators  may,  without  the 
consent  of  the  other  or  others,  release  debts  owing  to  the  estate  {Jacomb 
v.  Harwood,  1751,  2  Ves.  265 ;  Herbert  v.  Pigott,  1834,  2  Cr.  &  M.  384). 
So,  a  release  by  one  of  several  joint-creditors,  although  not  partners,  or 
by  one  of  several  co-plaintiffs,  operates  as  a  discharge  of  the  debt  or  demand 
( Wilkinson  v.  Lindo,  1840,  7  Mee.  &  W.  81 ;  Wild  v.  Williams,  1840,  6 
Mee.  &  W.  490 ;  Jones  v.  Herbert,  1817,  7  Taun.  421 ;  18  E.  E.  520).  But 
a  covenant  by  one  of  two  joint-creditors  not  to  sue  the  debtor  is  not  plead- 
able in  bar  of  an  action  brought  by  such  creditors  jointly,  because  such  a 
covenant  is  only  permitted  to  be  pleaded  as  a  release  where  the  plaintiff 
and  the  covenantor  are  one  and  the  same  person,  in  order  to  avoid  circuity 
of  action  (  Walmcsley  v.  Cooper,  1839,  11  Ad.  &  E.  216). 

Where  a  merely  nominal  plaintiff  releases  an  action,  without  the  consent 
of  the  person  beneficially  entitled,  the  Court  will,  as  a  general  rule,  set  aside 
such  release  and  allow  the  action  to  proceed  {Hickey  v.  Burt,  1816,  7  Taun. 
48  ;  17  E.  E.  440;  Lnnell  v.  Newman,  1821,  4  Barn.  &  Aid.  419  ;  Payne  v. 
Bogers,  1780, 1  Doug.  407) ;  and  so  if  a  trustee  gives  a  release,  in  fraud  of  his 
trust,  and  to  the  prejudice  of  the  cestui-que  trust  {Manning  v.  Cox,  1823,  7 
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Moo.  K.  B.  617 ;  Pascoe  v.  Pascoe,  1788,  2  Cox,  109).  So  where  one  of 
several  co-plaintiffs  or  co-creditors  gives  a  release  in  fraud  of  the  others, 
such  release  will  be  set  aside  and  ordered  to  be  delivered  up  to  be  cancelled 
(Barker  v.  Richardson,  1827,  1  Y.  &  J.  362).  But  if  the  party  releasing 
has  any  beneficial  interest  in  the  debt  or  claim  released,  the  Court  will  not 
interfere  unless  a  case  of  fraud  be  clearly  made  out  ( Wild  v.  Williams, 
1840,  6  Mee.  &  W.  490  ;  Jones  v.  Herbert,  1817,  7  Taun.  421 ;  18  E.  E.  520  ; 
Arton  v.  Booth,  1820,  4  Moo.  K.  B.  192  ;  21  E.  E.  740  ;  Crook  v.  Stephen, 
1839,  5  Bing.  N.  C.  688;  Herbert  v.  Pigott,  1834,  2  C.  &  M.  384;  Furnival 
v.  Weston,  1822,  7  Moo.  K.  B.  356 ;  19  E,  E.  125).  Where  an  action  was 
brought  by  several  plaintiffs,  as  trustees  for  the  creditors  of  an  insolvent 
person,  and  the  action  was  released  by  one  of  the  plaintiffs  without  the 
consent  of  the  others,  and  without  consideration,  such  release  was  set  aside, 
on  the  terms  that  the  releasor  should  be  indemnified  against  the  costs  of 
the  action  (Mountstephen  v.  Brooke,  1819,  1  Chit.  390 ;  22  E.  E.  805). 

A  release  given  by  an  infant  is  void  (Co.  Litt.  264  b). 

Effect  of,  with  respect  to  Sureties,  Co-debtors,  etc. — The  release  of  a  princi- 
pal debtor,  if  it  be  an  absolute  release,  necessarily  operates  to  discharge  any 
sureties,  because  the  debt  is  thereby  extinguished ;  and  when  an  absolute 
release  is  given,  no  right  can  be  reserved  against  a  surety  (Commercial  Bank 
of  Tasmania  v.  Jones,  [1893]  App.  Cas.  313).  On  the  other  hand,  a  cove- 
nant not  to  sue  the  principal  debtor,  with  a  proviso  reserving  the  remedies 
of  the  creditor  against  a  surety,  does  not  affect  the  liability  of  the  surety, 
nor  the  rights  of  the  surety  against  the  principal  debtor,  but  only  operates  to 
discharge  the  principal  debtor  so  far  as  the  rights  of  the  surety  against  him 
are  not  affected  by  such  discharge ;  and  language  importing  an  absolute 
release  may  be  construed  as  a  covenant  not  to  sue,  in  order  to  give  effect  to 
the  intention  of  the  parties,  as  appearing  from  the  context  and  the  surround- 
ing circumstances  (Price  v.  Barker,  1855,  4  El.  &  Bl.  760 ;  Kearsley  v.  Cole, 
1846,  16  Mee.  &  W.  128;  Willis  v.  Be  Castro,  1858,  4  C.  B.  N.  S.  216). 
Thus,  where  a  creditors'  trust-deed  releasing  the  debtor  contained  a  proviso 
that  the  release  should  not  affect  any  right  or  remedy  against  any  other 
person,  which  any  creditor  might  have  in  respect  of  any  debt  due  by  the 
debtor,  the  words  were  construed  as  a  covenant  not  to  sue ;  and  it  was  held 
that  they  did  not  release  a  surety  for  one  of  the  debts,  and  that  the  surety 
was  entitled,  upon  paying  off  the  debt,  to  recover  the  amount  from  the 
principal  (Green  v.  Wynn,  1869,  L.  E.  4  Ch.  204;  see  also  Bateson  v.  Gos- 
ling, 1871,  L.  E.  7  C.  P.  9 ;  Hall  v.  Hutchons,  1833,  3  Myl.  &  K.  426).  So, 
if  the  contract  of  suretyship  expressly  provides  that  the  surety  shall  remain 
liable,  notwithstanding  that  the  creditor  may  compound  with  the  principal 
debtor,  the  surety  will  not  be-  discharged  by  the  execution  by  the  creditor 
of  a  composition  deed  discharging  the  principal  (Cowper  v.  Smith,  1838, 
4  Mee.  &  W.  519;  Union  Bank  of  Manchester  v.  Beech,  1865,  34  L.  J.,  Ex. 
133).  Where,  however,  a  principal  and  surety  were  liable  on  a  joint  and 
several  bond,  and  the  obligee  executed  a  composition  deed  without  the  con- 
sent of  the  surety,  releasing  the  principal  "  in  like  manner  as  if  he  had 
obtained  a  discharge  in  bankruptcy,"  without  any  proviso  reserving  the 
right  against  the  surety,  it  was  held  that  the  debt  was  extinguished  and  the 
surety  discharged  (Cragoe  v.  Jones,  1873,  L.  E.  8  Ex.  81).  And  if  the 
creditor  accepts  a  third  person  as  his  debtor. in  lieu  of  the  principal,  so  as  to 
effect  a  novation,  that  operates  as  a,  complete  release,  and  cannot  be  construed 
as  a  mere  covenant  not-  to  sue  (Commercial  Bank  of  Tasmania  v.  Jones, 
[1893]  App.  Cas.  313). 

Where  one  of  several  sureties  who  have  contracted  jointly,  or  jointly 
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and  severally,  is  released,  the  others  are  discharged,  because  the  joint- 
suretyship  of  the  others  is  part  of  the  consideration  for  the  contract  of 
each.  But  this  rule  does  not  apply  to  a  release  which  is  qualified  by  a 
proviso  that  the  rights  of  the  creditor  as  against  the  other  sureties  shall  not 
be  affected,  such  a  qualification  rendering  the  release,  in  effect,  a  mere  cove- 
nant not  to  sue.  And  where  a  surety  contracts  severally,  and  not  on  the 
faith  of  any  other  person  being  surety  also,  so  that  the  release  of  one  of  the 
sureties  does  not  take  away  or  injuriously  affect  any  rights  of  the  other  with 
respect  to  contribution  or  otherwise,  such  release  will  not  operate  to  dis- 
charge the  other  surety  (  Ward  v.  National  Bank  of  Nevj  Zealand,  1883,  8 
App.  Cas.  755 ;  Thompson  v.  Lack,  1846,  3  C.  B.  540). 

Similar  principles  apply  with  respect  to  the  release  of  joint  or  joint  and 
several  debts  or  obligations.  Quite  apart  from  the  law  of  principal  and 
surety,  an  absolute  release  of  one  of  several  persons  who  are  jointly  liable, 
or  jointly  and  severally  liable,  operates  as  a  release  of  them  all,  in  equity  as 
well  as  at  law  (North  v.  Wakefield,  1849,  13  Ad.  &  E.  N.  S.  536 ;  Bower  v. 
Swadlin,  1738,  1  Atk.  294 ;  B.  v.  Bayley,  1824,  1  Car.  &  P.  435 ;  In  re 
Wolmershausen,  1890,  62  L.  T.  541) ;  and  this  rule  applies,  although  the 
release,  being  under  seal,  is  given  upon  a  parol  undertaking  by  the  person 
not  expressly  released,  that  he  will  remain  liable:  because  a  parol 
exception  cannot  be  set  up  to  a  release  by  deed  (Brooks  v.  Stuart,  1839, 
9  Ad.  &  E.  854;  Cocksy.  Nash,  1832,  9  Bing.  341).  A  covenant  not  to  sue 
one  of  two  joint-debtors  does  not,  however,  operate  to  release  the  other ; 
and  where  the  instrument  of  release  contains  an  express  proviso  that  it 
shall  not  operate  to  discharge  any  other  person  jointly  liable  with  the  party 
in  whose  favour  it  is  executed,  it  will  be  construed  as  a  covenant  not  to  sue, 
in  order  to  give  effect  to  the  intention  (lacy  v.  Kynaston,  1702, 2  Salk.  575; 
Mutton  v.  Eyre,  1815,  6  Taun.  289 ;  Bean  v.  Newhall,  1799,  8  T.  B.  168 ; 
Willis  v.  Be  Castro,  1858, 4  C.  B.  N.  S.  216 ;  North  v.  Wakefield,  1849,  13 
Ad.  &  E.  1ST.  S.  536 ;  and  see  Ex  parte  Good,  In  re  Armitage,  1877,  5  Ch.  D. 
46).  So,  an  agreement  to  accept  a  sum  of  money  from  one  of  two  joint- 
tortfeasors  in  full  discharge  of  his  liability,  but  without  prejudice  to  any 
claim  against  the  other,  operates  as  a  covenant  not  to  sue,  and  does  not 
affect  the  liability  of  tbe  other  tortfeasor  (Buck  v.  Mayeu,  [1892]  2  Q.  B. 
511). 

A  release  given  to  the  executor  of  a  deceased  joint-debtor  does  not  dis- 
charge the  other  joint-debtors,  because  the  liability  of  the  executor  is 
several,  and  not  joint  (Aslibee  v.  Pidduck,  1836,  1  Mee.  &  W.  564).  So  if 
one  of  several  persons,  who  are  jointly  liable,  becomes  bankrupt,  a  release 
given  to  the  trustee  in  bankruptcy  will  not  operate  as  a  release  of  the 
others,  because  the  effect  of  the  bankruptcy  is  to  convert  the  joint  liability 
of  the  bankrupt  into  a  several  liability  (In  re  Wolmershausen,  1890,  62 
L.  T.  541). 

The  release  of  the  drawer  of  a  bill  of  exchange  does  not  operate  to  dis- 
charge the  acceptor,  even  if  the  acceptor  be  an  accommodation  party 
(Fentum  v.  Pocock,  1813,  5  Taun.  192 ;  Carstairs  v.  Bolleston,  1814,  5  Taun. 
551). 

A  deed  inter  partes  cannot  operate  as  a  release  to  a  stranger.  Where 
A.  and  B.  had  entered  into  a  contract  by  deed,  and  in  a  similar  contract 
subsequently  made  between  A.  and  C,  the  first-mentioned  contract  was 
declared  null  and  void,  and  A.  agreed  to  cancel  it,  and  acquitted  B.  of  all 
claims,  etc.,  under  it,  it  was  held  that  the  second  contract  did  not  release  B. 
from  bis  obligations  under  the  first  (Storer  v.  Gordon,  1814,  3  M.  &  S.  308 ; 
15  E.  E.  499). 
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The  release  of  a  debt  generally  operates  as  a  release  of  all  securities  for 
such  debt ;  but  this  rule  does  not  apply  where  the  parties  liable  on  the 
securities  are  not  identical  with  the  parties  released  (Cowper  v.  Green,  1841, 
7  Mee.  &  W.  633  ;  Lanyon  v.  Davey,  1843,  11  Mee.  &  W.  218). 

Fraud  and  Mistake. — A  release  may  be  set  aside  on  the  ground  that  it 
was  obtained  by  fraud,  or  executed  under  a  mistake  or  misapprehension- 
It  is  a  general  rule  in  equity  that  a  release  is  voidable  if  there  was  any 
misrepresentation  or  concealment  on  the  part  of  the  releasee  (see  Jarvis  v. 
Duke,  1681,  1  Vern.  19 ;  Broderick  v.  Broderick,  1713,  1  P.  Wms.  239). 
And  where  a  passenger,  who  was  injured  in  a  railway  accident,  accepted  a 
sum  of  money  by  way  of  compensation  for  his  injuries,  and  executed  a 
release,  it  was  held  to  be  a  good  answer  to  a  plea  by  the  railway  company 
setting  up  such  release,  that  the  passenger  had  been  induced  to  execute 
it  by  the  fraudulent  representations  of  the  company's  officer  to  the  effect 
that  the  injuries  were  of  a  trivial  and  temporary  nature,  and  that  if  they 
should  afterwards  turn  out  more  serious  than  he  anticipated,  he  would,  not- 
withstanding the  execution  of  the  release,  be  in  a  position  to  obtain  further 
compensation  (Hirschfeld  v.  L.  B.  &  S.  C.  Bwy  Co.,  1876,  2Q.B.D.1; 
and  see  Sargent  v.  Wedlake,  1851,  11  C.  B.  732).  Where,  however,  a  release 
was  contained  in  a  deed  of  dissolution,  and  such  deed  had  been  acted  on, 
it  was  held  that  the  fact  of  the  deed  having  been  obtained  by  fraud  was  no 
answer  to  a  plea  of  release,  because  the  plaintiff  was  not  in  a  position  to- 
disaffirm  the  entire  contract,  and  the  release  was  therefore  binding  on  him, 
his  only  remedy  being  to  bring  an  action  for  the  fraud  ( Urquliart  v.  Mac- 
pherson,  1878,  3  App.  Cas.  831;  see  also  Skilbcck  v.  Hilton,  1866,  L.  E.  2 
Eq.  587). 

In  equity  a  release  may  be  set  aside  on  the  ground  of  the  misapprehen- 
sion of  the  releasor  as  to  the  nature  or  extent  of  his  rights  (Gee  v.  Spencer, 
1681,  1  Vern.  32;  In  re  Gamett,1885,  31  Ch.  D.  1 ;  Phelps  v.  Arncott,  1869, 
21  L.  T.  167).  In  Pritt  v.  Clay,  1843,  6  Beav.  503,  a  general  release,  which 
was  executed  in  pursuance  of  a  compromise,  was  wholly  set  aside  on  the 
ground  that  a  large  item  had,  by  mistake,  been  omitted  from  the  account 
(see  also  Millar  v.  Craig,  1843,  6  Beav.  433). 


Relevancy. — See  Evidence. 
Relics. — See  Bitual. 


Relief  (Electoral). — Parliamentary  Elections. — General. — - 
The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  46  &  47  Vict. 
c.  51,  which  is  the  basis  of  the  present  law  with  regard  to  election 
offences,  created  many  new  offences,  and  contains  provisions  of  a  very 
stringent  nature  with  regard  to  the  commission  of  corrupt  and  illegal 
practices  at  parliamentary  elections  (see  the  articles  Corrupt  Practices  ; 
Election  Commissioners  ;  Election  Expenses  ;  Election  Petition  ; 
Illegal  Practices). 

The  Act  lays  down  rules  of  the  utmost  stringency  as  to  the  conduct, 
duties,  and  liabilities  of  candidates.  It  is,  indeed,  frequently  asserted 
that  the  requirements  of  the  Act  are  so  minute  in  detail,  and  the  duties- 
and  liabilities  imposed  so  wide,  that  even  with  the  best  intentions  it  is  a 
matter  of    considerable  difficulty  for  a  candidate  to  avoid  infringing  its 
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provisions.  At  the  same  time,  however,  it  makes  careful  provision  for 
cases  in  which  illegal  acts  have  been  committed  unintentionally  or 
through  inadvertence,  and  in  such  cases  the  Court  is  expressly  enabled 
to  excuse  and  exempt  a  candidate  from  the  penal  consequences  which 
would  otherwise  ensue  (see  Stepney,  1892,  4  O'M.  &  H.  at  p.  183).  The 
intention  of  the  Act,  it  has  been  said,  was  to  draw  the  strings  of  the  law 
as  tightly  around  corrupt  and  illegal  practices  at  elections  as  possible,  but 
at  the  same  time  the  law  intends  (by  ss.  22  and  23)  to  enable  judges  to 
relieve  candidates  from  all  responsibility  for  corrupt  and  illegal  practices 
where  they  satisfy  the  judges  that  they  have  done  everything  on  their 
part  to  render  the  election  pure  and  free  from  corruption  (see,  per 
Vaughan-Williams,  J.,  Rochester,  1892,  4  O'M.  &  H.  at  p.  160). 

On  the  other  hand,  where  illegal  acts  have  been  done,  the  candidate 
will  be  refused  relief  from  their  consequences  if  he  did  not  take  all 
reasonable  means  in  his  power  to  prevent  their  commission.  In  such  a 
case,  for  example,  the  election  of  a  candidate  has  been  set  aside  on  account 
of  an  act  of  a  trivial  character,  the  illegal  payment  by  an  agent  of  two 
shillings  for  the  railway  fare  of  a  voter  (see  Southampton,  1895, 
5  O'M.  &  H.  17).  For  the  Court  are  bound  by  the  words  of  the  Legislature, 
and  have  no  power  to  relieve  against  an  illegal  act  which  is  of  a  trivial, 
unimportant,  and  limited  character,  unless  they  can  affirmatively  find  that 
"  all  reasonable  means  for  preventing  the  commission  of  corrupt  and 
illegal  practices  were  taken  "  (see  ibid,  at  p.  24). 

On  the  trial  of  recriminatory  charges  at  a  recent  election  petition  the 
Court  found  the  petitioner  guilty  of  illegal  practices  and  refused  to  grant 
relief,  but  granted  a  certificate  of  indemnity  (see  Tower  Hamlets,  1896, 
5  O'M.  &  H.  at  pp.  115,  116). 

The  desirability  of  giving  the  Court  a  wider  power,  of  granting 
relief  from  the  consequences  of  technical  offences  under  the  Act,  has  at 
times  been  urged  by  the  judges,  and  it  has  been  pointed  out  that  under 
the  existing  law  their  judgment  is  not  a  question  of  discretion,  but  that 
the  Act  itself  produces  the  result  if  they  find  certain  facts  (see,  per 
Wright,  J.,  Southampton,  1895,  5  O'M.  &  H.  at  p.  26). 

Relief  from  Consequences  of  Illegal  Acts  of  Agents. — Under  sec.  22  of 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  relief  may,  under 
certain  circumstances,  be  obtained  by  a  candidate  from  the  consequences 
■of  illegal  practices,  or  of  the  corrupt  practices  of  treating  and  undue 
influence  committed  by  his  agents  (as  to  the  nature  of  these  offences,  see 
Corrupt  Practices  ;  Illegal  Practices  ;  see  also  Agency  (Election)  and 
Election  Agent). 

Where,  upon  the  trial  of  an  election  petition  (see  Election  Petition), 
the  Election  Court  report  that  a  candidate  at  the  election  has  been 
guilty,  by  his  agents,  of  the  offences  of  treating,  and  undue  influence  and 
illegal  practice,  or  of  any  of  such  offences,  in  reference  to  the  election,  the 
election  of  the  candidate  will  not  by  reason  of  such  offences  be  void,  nor 
will  the  candidate  be  subject  to  any  incapacity  under  the  Corrupt  and 
Illegal  Practices  Act,  1883  (see  Corrupt  Practices  ;  Illegal  Practices), 
if  the  Court  further  report  that  the  candidate  has  proved  certain  facts. 
These  facts,  all  of  which  it  is  absolutely  essential  for  the  candidate 
to  prove  in  order  to  obtain  relief,  are :  (1)  That  no  corrupt  or  illegal 
practice  was  committed  at  the  election  by  him  or  by  his  Election  Agent 
(see  Election  Agent),  and  that  the  offences  mentioned  in  the  report  were 
committed  contrary  to  his  and  his  Election  Agent's  orders,  and  without  the 
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sanction  or  connivance  of  either  of  them ;  (2)  that  he  and  his  Election 
Agent  took  all  reasonable  means  for  preventing  the  commission  of  corrupt 
and  illegal  practices  at  the  election;  (3)  that  the  offences  mentioned  in 
the  report  were  of  a  trivial,  unimportant,  and  limited  character;  and 
(4)  that  in  all  other  respects  the  election  was  free  from  any  corrupt  or 
illegal  practice  on  the  part  of  the  candidate  and  of  his  agents. 

Eelief,  it  is  to  be  observed,  will  not  be  granted  under  the  provisions  of 
sec.  22  in  any  case  where  the  candidate  himself  committed  the  offence, 
nor  if  it  was  committed  by  his  Election  Agent,  but  only  where  it  was 
committed  by  an  agent  other  than  the  Election  Agent  (see  Agency 
(Election)  ;  Election  Agent),  and  in  that  case  only  if  all  reasonable 
means  for  preventing  the  commission  of  corrupt  and  illegal  practices 
were  taken  by  the  candidate  and  his  Election  Agent,  and  if  the  offence 
actually  committed  was  of  a  trivial  nature.  The  section  applies  to  all 
illegal  practices  ;  but  with  regard  to  corrupt  practices,  it  is  applicable  only 
to  the  two  specified,  viz.  treating  and  undue  influence,  and  not  to  any 
other  corrupt  practice.  "Where,  therefore,  an  •  agent  is  guilty  of  bribery 
or  personation,  the  election  will  be  void,  and  the  candidate  cannot 
under  any  circumstances  obtain  relief  from  the  consequences  of  the- 
offence. 

Belief  on  Ground  of  Inadvertence. — Of  even  greater  importance  and  of 
more  practical  utility  are  the  provisions  of  sec.  23  of  the  Act,  which 
enable  the  Court  on  application  to  except  an  innocent  or  inadvertent  act  or 
omission  of  the  candidate,  or  of  his  Election  Agent,  or  of  anyone  else, 
from  being  an  illegal  practice. 

Where,  on  application  to  the  High  Coxirt,  or  to  an  Election  Court,  it  is- 
shown,  by  such  evidence  as  seems  to  the  Court  sufficient — (1)  that  any  act 
or  omission  of  a  candidate,  or  of  his  Election  Agent,  or  of  any  other  agent 
or  person,  would,  by  reason  of  being  a  payment,  engagement,  employment, 
or  contract  in  contravention  of  the  Act  (see  Illegal  Practices),  or  being 
the  payment  of  a  sum  or  the  incurring  of  expense  in  excess  of  any 
maximum  amount  allowed  by  the  Act  (see  Election  Expenses),  or  of 
.  otherwise  being  in  contravention  of  any  of  the  provisions  of  the  Act,  be,  but 
for  sec.  23,  an  illegal  practice,  payment,  employment,  or  hiring ;  and  (2)  that 
the  act  or  omission  arose  from  inadvertence  or  from  accidental  miscalculation,. 
or  from  some  other  reasonable  cause  of  a  like  nature,  and  in  any  case  did 
not  arise  from  any  want  of  good  faith ;  and  (3)  that  proper  notice  of  the 
application  has  been  given  in  the  county  or  borough  for  which  the 
election  was  held;  the  Court,  if  under  the  circumstances  it  seems  to  be 
just  that  the  candidate  and  the  Election  Agent,  and  other  agent  and 
person,  or  any  of  them,  should  not  be  subject  to  any  of  the  consequences 
under  the  Act  of  the  act  or  omission,  may  make  an  order  allowing  the  act. 
or  omission  to  be  an  exception  from  the  provisions  of  the  Act  which  would 
otherwise  make  the  same  an  illegal  practice,  payment,  employment,  or  hiring. 
Upon  such  an  order  being  made,  the  candidate,  agent,  or  other  person  is 
not  subject  to  any  of  the  consequences  which  the  act  or  omission  would 
otherwise  entail.  In  other  words,  the  act  or  omission  ceases  to  be  an 
illegal  practice,  and,  consequently,  no  one  can  be  reported  as  guilty  of  an 
illegal  practice  in  respect  of  it  (see,  per  Cave,  J.,  Hexham,  1892, 4  O'M.  &  H. 
at  pp.  144,  145). 

Inadvertence  has  been  defined  judicially  as  meaning  negligence,  or 
carelessness,  where  the  circumstances  show  an  absence  of  bad  faith  (see,, 
per  Huddleston,  B.,  Ex  parte  Lenanton,  1889,  53  J.  P.  262 ;  see,  further,, 
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as   to   what  amounts  to  inadvertence  within   the  section,    Walsall,  1892, 

4  O'M.  &  H.  at  p.  128  ;   Stepney,  1892,  ibid,  at  p.  182 ;  Lichfield,  1895, 

5  O'M.  &  H.  at  pp.  37,  38).  Sec.  23,  it  has  been  pointed  out,  is 
intentionally  very  carefully  guarded,  and  has  always  been  limited  by  the 
Courts  to  small  and  accidental  mistakes  (see,  per  Wright,  J.,  Southampton, 
1895,  5  O'M.  &  H.  at  p.  24). 

Belief  in  respect  of  Non-return  of  Election  Expenses,  etc. — The  only  other 
section  of  the  Act  as  to  relief  is  sec.  34,  which  enables  the  Court  on 
application  to  allow  an  authorised  excuse  for  non-compliance  with  the 
provisions  of  the  Act  as  to  the  making  of  a  return  and  declaration 
respecting  election  expenses  (see  Election  Expenses).  , 

In  the  case  of  a  failure 'to  transmit  the  return  or  declaration  as  to 
election  expenses,  or  in  the  case  of  any  error  or  false  statement  therein, 
the  Court  are  empowered  to  grant  relief  on  the  application  of  the 
candidate,  if  it  has  arisen  through  his  illness  or  through  the  absence, 
death,  illness,  or  misconduct  of  his  Election  Agent,  or  of  any  sub-agent, 
or  by  reason  of  inadvertence  or  of  any  reasonable  cause  of  a  like  nature, 
and  not  by  reason  of  any  want  of  good  faith  on  the  part  of  the  applicant 
{see  s.  34  (1)  (a)) ;  and  on  the  application  of  the  Election  Agent,  if  it  has 
arisen  through  his  illness,  or  the  death  or  illness  of  any  prior  Election 
Agent,  or  the  absence,  death,  illness,  or  misconduct  of  any  sub-agent,  or 
by  reason  of  inadvertence,  or  of  any  reasonable  cause  of  a  like  nature,  and 
not  by  reason  of  any  want  of  good  faith  on  the  part  of  the  applicant  (see 
s.  34  (1)  (&)).  The  order  may  make  the  allowance  conditional  upon  the 
making  of  the  return  and  declaration  in  a  modified  form,  or  within  an 
extended  time,  or  upon  other  terms.  An  order  allowing  an  authorised 
excuse  relieves  the  applicant  from  any  liability  or  consequences  under  the 
Act  in  respect  of  the  matter  excused  by  the  order,  and  if  the  candidate 
proves  that  the  act  or  omission  of  his  Election  Agent  in  relation  to  the 
return  and  declaration  respecting  election  expenses  was  without  his,  the 
candidate's,  sanction  or  connivance,  and  that  he  took  all  reasonable  means 
for  preventing  it,  the  Court  are  to  relieve  him  from  the  consequences  of  the 
act  or  omission  of  his  Election  Agent  (see  s.  34  (3)). 

For  an  instance  of  an  application  for  relief  under  this  section,  see  Buck- 
rose,  1886,  4  O'M.  &  H.  at  pp.  117, 118 ;  see  also  Stepney,  1886,  ibid,  at 
pp.  52-54;  Norwich,  1886,  ibid,  at  p.  89.  In  Lichfield,  1895  (5  O'M.  &  H. 
pp.  35-38),  the  Court  refused  to  relieve  the  Election  Agent  from  the 
consequences  of  his  not  including  certain  payments  in  the  return  of 
election  expenses,  and  the  election  was  declared  void  on  that  ground. 

Application  for  Relief. — An  application  for  relief  may  be  made  either 
at  the  trial  of  an  election  petition  or,  when  there  is  no  petition  on  the 
record,  to  the  High  Court.  In  the  latter  case  the  application  is  usually 
made  to  a  Divisional  Court  composed  of  judges  on  the  election  rota. 
One  of  the  judges  for  the  time  being  on  the  rota  for  the  trial  of  election 
petitions,  sitting  either  in  Court  or  at  chambers,  has  jurisdiction  to  hear 
such  an  application ;  but  a  Master  of  the  Supreme  Court,  although  he  has 
jurisdiction  in  other  matters  under  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883,  is  expressly  excluded  from  exercising  jurisdiction 
in  the  case  either  of  an  order  declaring  any  act  or  omission  to  be  an 
exception  from  the  provisions  of  the  Act  with  respect  to  illegal  practices, 
payments,  employments,  or  hirings,  or  of  an  order  allowing  an  excuse  in 
relation  to  a  return  or  declaration  respecting  election  expenses  (see  ibid. 
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s.  56  (1);  see  also,  as  to  jurisdiction  in  election  matters,  Shaw  v.  Reckitt, 
[1893]  1  Q.  B.  779). 

When  an  election  petition  has  been  presented  and  is  pending,  the 
Court  will  not  entertain  an  application  for  relief  before  the  trial  (see 
Ex  parte  Wilks,  1885,  16  Q.  B.  D.  114;  see  also  Ex  parte  Evans,  1889, 
5  T.  L.  E.  at  p.  207). 

When  there  is  no  petition  on  the  record,  notice  of  an  intended 
application  for  relief  should  be  given  to  the  opposing  candidates  and  to  the 
Beturning  Officer,  and  should  be  posted  about  the  borough  or  district,  and 
advertisements  should  be  inserted  in  the  local  newspapers  (see  Ex  parte 
Zenanton,  1889,  53  J.  P.  263). 

Municipal  and  other  Elections. — The  Municipal  Elections  (Corrupt 
and  Illegal  Practices)  Act,  1884,  47  &  48  Vict.  c.  70,  contains  provisions 
with  regard  to  relief  in  respect  of  offences  at  municipal  elections  similar 
to  those  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  with 
regard  to  parliamentary  elections  (see  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act,  1884,  ss.  19,  20,  and  21  (7)).  These  provisions  are 
also  applicable  to  elections  of  members  of  School  Boards  and  of  Im- 
provement Commissioners  (see  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884,  s.  36),  County  Council  elections  (see  Local  Govern- 
ment Act,  1888,  51  &  52  Vict.  c.  41,  s.  75),  and  elections  of  Parish  and 
District  Councils  and  of  Boards  of  Guardians  (see  Local  Government  Act, 
1894,  56  &  57  Vict.  c.  73,  s.  48  (3)).  For  instances  of  applications  for 
relief  under  these  provisions,  see  Ex  parte  Robson,  1886,  18  Q.  B.  D.  336  ; 
Ex  parte  Ives,  1888,  5  T.  L.  B.  136 ;  Ex  parte  Hutchinson,  1888,  ibid.; 
Ex  parte  Zenanton,  1889,  53  J.  P.  262;  Ex  parte  Darlington,  1889, 
5  T.  L  B.  184;  Ex  parte  Stephens,  1889,  ibid.  203:  Ex  parte  Earl  Manvers, 
1889,^.220;  Ex  parte  Hobbs,  1889,  ■ifod  212;' Ex  parte  Walker,  1889, 
22  Q.  B.  D.  384. 


Reliefs. — Belief  as  a  feudal  incident  between  lord  and  vassal  was  a 
sum  payable  from  the  latter  to  the  former  for  taking  up  the  land  on  the  death 
of  the  last  tenant.  Feuds  not  being  hereditary,  it  was  as  an  act  of  grace 
that  the  lord  allowed  the  heir  of  the  deceased  tenant  to  take  possession  of 
the  land,  and  it  was  in  respect  of  this  concession  that  the  relief  was  paid. 
These  payments  were  called  reliefs  because,  to  quote  the  older  writers, 
"  incertam  et  caducam  hereditatem  relevant "  (2  Black.  Com.  43). 

Later  on,  when  the  capacity  of  the  ancestor's  estate  of  devolving  on  the 
heir  became  well  recognised  in  English  law,  and  the  heir  was  entitled  as  of 
right  to  take  possession  of  his  ancestor's  land  on  the  latter's  death,  these 
reliefs  none  the  less  continued  to  be  payable,  although  the  reason  for  the 
payment  had  ceased  to  exist.  The  relief  payable  by  a  freeholder  holding  at 
a  quit  rent  from  a  mesne  lord  is  an  amount  equal  to  one  year's  rent.  The 
Statute  of  Charles  n.  (12  Cha.  n.  c.  24),  which  turned  all  tenures  other  than 
copyholds  into  free  socage,  and  discharged  them  also  from  homage,  wardships, 
and  other  incidents,  did  not  abolish  relief.  Accordingly,  on  lands  so  held  at 
a  quit  rent  a  relief  is  still  due  on  the  ancestor's  death.  Beliefs  are  also,  in 
the  case  of  copyholders,  payable  to  the  lord  of  the  manor  by  virtue  of 
special  customs.  In  these  cases  they  are  payable  not  only  on  death,  but 
also  on  alienation  inter  vivos  ;  these  latter  are  in  the  nature  of  and  more 
properly  called  fines  (see  Copyhold).  It  will  be  noticed  that  the  radical 
distinction    between    relief    payable     by    freeholders     and    copyholders 
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respectively,  is  that  the  former  is  an  incident  of  service ;  the  latter  owes  its 
origin  to  the  custom  only.  This  difference  in  origin  leads  also  to,  and  is  the 
reason  of,  the  difference  in  the  respective  remedies  for  recovery  of  relief.  In 
the  former  case  it  is  recoverable  from  the  freeholder  by  distress  in  the  same 
way  as  rent ;  in  the  latter,  where  the  relief  is  claimed  from  a  copyholder 
by  custom,  there  must  be  a  prescription  to  warrant  the  distress  (cp. 
Go.  Litt.  s.  112).  Eeliefs  of  the  former  class  cannot  be  recovered  by  an 
action  for  debt,  except  by  the  executors  or  administrators ;  they,  on  the 
other  hand,  cannot  distrain  for  it.  And  an  action  for  debt  is  the  only 
remedy  for  the  recovery  of  customary  relief  in  default  of  express  custom 
warranting  a  distress  (Co.  Litt.  476,  836 ;  Scriven  on  Copyholds,  243,  244). 

Eeliefs  of  any  kind  are  not  apportionable,  and  cannot  be  claimed  on  the 
death  of  one  of  several  coparceners,  or  semble,  joint-tenants  (3  Leon.  13 ; 
Scriven,  he.  eit). 

The  custom  as  to  relief  to  be  upheld  must  be  reasonable ;  and  a  custom 
whereby  the  lord  claims  a  relief,  on  alienation  of  any  part  of  the  land, 
equal  in  amount  to  one  and  a  half  year's  annual  value  of  the  whole  of  the 
land,  is  void  (Holland  v.  Lancaster,  2  Vent.  134). 

Customary  reliefs  are  extinguished  by  the  enfranchisement  of  the  land 
under  the  Copyhold  Acts,  and  may  be  extinguished  compulsorily,  and  the 
land  released  therefrom  either  by  the  lord  or  the  copyholder.  The  Act  for 
consolidating  the  Copyhold  Acts  (The  Copyhold  Act,  1894,  57  &  58  Vict. 
c.  46)  gives  power  to  the  lord  or  tenant  of  any  land  liable  to  any  manorial 
incident  to  require  and  compel  the  extinguishment  of  such  rights  affecting 
the  land,  and  the  release  and  enfranchisement  of  the  land  subject  thereto,  in 
like  manner  as  nearly  as  possible  as  is  provided  by  the  Act,  with  respect  to 
the  right  to  compel  the  enfranchisement  of  copyhold  land  and  the  proceed- 
ings thereupon. 

In  valuing  for  the  purpose  of  ascertaining  the  compensation  for  com-  ■ 
pulsory  enfranchisement,  the  valuers  must  take  into  account  and  make  due 
allowance  for  reliefs  as  well  as  the  other  incidents  whatsoever  of  copyhold 
or  customary  tenure,    but    not    escheats.      See   Copyhold;    Customary 
Freeholds. 


Religious  Order — The  rules  and  laws  of  a  monastic  institution; 
also  the  body  of  persons  living  under  such  rules.  In  England  most  of  the 
old  religious  houses  were  dissolved  during  the  reign  of  Henry  viii.,  and  their 
revenues  diverted  to  other  purposes;  and  there  is  still  a  statutory  pro- 
hibition against  the  establishment  in  this  country  of  religious  orders  or 
societies  of  persons,  bound  by  monastic  or  religious  vows,  professing  the 
Eoman  Catholic  religion  (31  Geo.  in.  c.  32,  s.  17) ;  while  by  the  Eoman 
Catholic  Emancipation  Act,  1829,  Jesuits  and  male  members  of  other  religious 
orders,  communities,  or  societies  of  the  Church  of  Eome,  bound  by  monastic 
or  religious  vows,  within  the  United  Kingdom,  are  placed  under  various 
disabilities ;  and  by  the  same  statute  it  was  declared  expedient  that  they 
should  be  gradually  suppressed  and  finally  prohibited  within  the  United 
Kingdom  (see  ss.  28-38).  In  two  subsequent  statutes,  the  Eoman 
Catholic  Charities  Acts  of  1832  and  1860,  it  is  expressly  provided  that 
nothing  therein  contained  should  affect  the  provisions  of  the  Act  of  1829, 
"respecting  the  suppression  or  prohibition  of  the  religious  orders  or 
societies  of  the  Church  of  Eome,  bound  by  monastic  or  religious  vows." 
Nothing,  however,  has  ever  been  done  to  put  in  force  the  penal  clauses  in 
the  Act  of  1829  (Lilly  and  Wallis,  Manual  of  the  Law  Affecting  Catholies, 
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p/  46),  but  as  the  religious  orders  there  mentioned  are  illegal,  trusts  and 
bequests  for  their  benefit  are  also  illegal  (ibid.  p.  145).  Those  above 
mentioned  are  the  only  religious  orders  prohibited  by  our  law,  and  at  the 
present  time  there  are  several  orders  in  connection  with  the  Church  of 
England.  Among  these  are  the  Community  of  the  Eesurrection,  a  body  of 
celibate  clergy  living  under  a  rule  and  having  a  common  purse ;  and  the 
society  of  St.  John  the  Evangelist,  a  community  of  priests  commonly 
known  as  the  Cowley  Fathers,  who  observe  the  old  monastic  principles  of 
poverty,  chastity,  and  obedience.  (For  details  as  to  these  and  various  sister- 
hoods, see  the  Official  Year  Booh  of  the  Church  of  England.)  See  Abbey  : 
Jesuit;  Eoman  Catholic. 


Religious  Worship. — Places  of  religious  worship  belonging  to 
the  Church  of  England  may  be  classified  under — (1)  Cathedrals,  for  which 
see  Dean  and  Chapter  ;  (2)  collegiate  churches ;  (3)  parish  churches ; 
(4)  district  churches;  (5)  chapels  of  ease;  (6)  parochial  chapels  (see 
Parish  Chukch)  ;  (7)  free  chapels  (see  Parish  Church)  ;  (8)  chapels  of 
university  colleges  (see  Universities)  ;  (9)  proprietary  chapels;  (10)  private 
chapels.  Chapels  of  ease  are  simply  chapels  erected  with  the  consent  of 
the  bishop,  patron,  and  incumbent,  to  serve  the  spiritual  needs  of  parishioners 
in  parts  of  large  parishes  far  from  the  parish  church.  A  chapel  of  ease  is 
in  theory  used  only  for  prayer  and  preaching,  sacraments  and  burials  being 
performed  at  the  parish  church ;  but  it  may  be  given  the  rights  of  christening 
and  burying,  though  even  then  there  is  usually  a  reservation  of  repairing  to 
the  mother-church  on  certain  days.  The  procuration  and  visitation  fee  of  a 
chapel  of  ease  is  included  in  that  of  the  mother-church  (see  (Archdeacon), 
and  they  are  also  visitable  by  the  Ordinary.  Sometimes  they  are  endowed, 
sometimes  the  minister  is  paid  by  stipend  from  the  parish  priest;  they 
usually  have  wardens,  known  as  chapelwardens  and  sidesmen. 

Places  of  worship  other  than  those  of  the  Church  of  England  may,  by  the 
Places  of  Worship  Eegistration  Act,  1855,  18  &  19  Vict.  c.  81,  be  certified  to 
the  Eegistrar-General,  through  the  district  registrar  of  births,  marriages,  and 
deaths  (to  whom  a  fee  of  2s.  6d.  is  payable),  in  the  form  given  in  Schedule  A. 
to  the  Act,  Schedule  B.  providing  a  form  of  certificate  for  use  when  a  place 
of  worship  has  ceased  to  be  used  as  such.  The  Eegistrar-General  is  to  keep  a 
book  of  certified  places  of  worship,  and  the  list  is  to  be  printed,  and  may  be 
inspected  for  Is. ;  while  a  certificate  of  the  registration  of  any  place  of 
worship  may  be  obtained  for  2s.  6d.  Such  registered  places  are  (s.  9) 
exempt  from  the  Charitable  Trusts  Act,  1853  (see  Charity  Commission,  and 
57  &  58  Vict.  c.  35,  s.  4  (1894)) ;  and  by  the  Brawling  Act,  1860,  23  &  24 
Vict.  c.  32,  persons  guilty  of  riotous,  violent,  or  indecent  behaviour,  whether 
during  divine  service  or  at  any  other  time,  or  of  molesting  a  preacher,  in  a 
certified  place  of  religious  worship,  are  liable  to  a  penalty  of  £5,  or  two  months' 
imprisonment  (see  Brawling  ;  see  also  Nonconformist  ;  Eoman  Catholic). 


Remain. — See  Will,  Judicial  Glossary. 


Remainder;  Remainderman. — A  remainder  is  an  estate 
in  expectancy,  and  is  to  the  same  extent  as  a  reversion  an  incorporeal 
hereditament,  though  not  a  "  purely  incorporeal  hereditament."  Ses  Incor- 
poreal Hereditaments;  Eeversion. 
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It  is  defined  by  Coke  as  "  a  residue  of  an  estate  in  land,  and  created 
together  with  the  same  "  {Co.  IAtt.  49  a).  The  definition  may  be  amplified 
by  saying  that  it  is  an  estate  limited  in  such  a  way  that  it  is  immediately 
expectant  on  the  determination  of  a  particular  estate  of  freehold  limited  by 
the  same  instrument.  (Compare  the  definitions  in  Jarman  on  Wills, 
4th  ed.,  i.  864 ;  and  in  Blackman  v.  Fysh,  [1892]  3  Ch.  209.)  See  Particular 
Estate. 

A  remainder  may  be  vested  {executed)  or  contingent  {executory).  It  is 
vested  when  granted  unconditionally,  and  to  a  certain  and  living  person 
(2  Bl.  164),  contingent,  if  granted  conditionally  or  to  a  person  unborn  or 
unascertained  (see  Contingent  Eemaindeks;  Vested  Eemainders,  under 
which  titles  the  subject  is  pursued  at  length).  A  few  principles,  however, 
which  apply  to  the  nature  and  creation  of  remainders  generally,  may 
be  here  noticed. 

A  remainder  differs  from  a  reversion  in  that  the  former  arises  by  act  of 
party,  and  is  created  by  express  grant;  that  there  exists  between  the 
particular  tenant  and  the  remainderman  none  of  the  relationship  of  tenure 
and  its  incidents ;  and  lastly,  that  it  is  created  by  the  same  instrument,  and 
at  the  same  time  as  the  particular  estate. 

For  the  differences  between  remainders  and  the  other  class  of  expectant 
interests  known  as  executory  interests,  see,  besides  the  titles  already 
referred  to,  Executory  Interests.  Suffice  it  to  say  here  that  any  number 
of  successive  legal  estates  in  remainder  may  be  granted,  so  long  as  the 
following  requisites  are  complied  with : — 

1.  There  must  be  no  remainder  after  an  estate  in  fee-simple. 

2.  Every  remainder  must  be  capable  of  taking  effect  eo  instanti  that  the 
preceding  particular  estate  determines. 

3.  A  remainder  cannot  be  granted  so  as  to  take  effect  in  future  without 
having  a  particular  estate  of  freehold  to  support  it. 

4.  A  remainder  may  not  be  granted  so  as  to  operate  in  defeasance 
of  the  particular  estate  on  which  it  depends. 

5.  The  particular  estate  must  be  an  estate  of  freehold. 

6.  The  grantor  must  be  the  owner  of  an  estate  of  freehold,  i.e.  the 
owner  of  a  term  of  years,  no  matter  how  long,  cannot  grant  the  term 
for  a  legal  estate  to  A.  for  life,  and  after  A.'s  death  to  B.  by  way  of 
remainder.  The  gift  will,  however,  when  by  will,  take  effect  as  an 
"  executory  bequest "  (see  Executory  Interests). 


Remand. — This  term  is  properly  used  to  denote  an  order  of  a  Court 
of  justice  directing  that  a  person  in  custody  before  it  should  be  returned  to 
proper  custody  on  the  adjournment  or  conclusion  of  the  hearing.  (1)  It  is 
now  most  frequently  employed  with  reference  to  the  acts  of  justices  in  hold- 
ing a  preliminary  inquiry  as  to  an  indictable  offence.  In  this  context  it  has 
acquired  a  sense  (diverging  from  its  original  meaning)  of  mere  adjournment, 
instead  of  restoration  to  executive  as  distinct  from  judicial  custody.  If  the 
inquiry  cannot  conveniently  be  completed,  the  Court  adjourns  it  for  not 
more  than  eight  days,  and  remands  the  accused  to  the  proper  prison  during 
the  period  of  adjournment,  unless  he  is  admitted  to  Bail  (11  &  12  Vict.  c.  42, 
s.  21).  Where  the  adjournment  is  for  the  purpose  of  considering  whether 
the  offence  should  be  summarily  dealt  with,  the  remand  may  be  until  the 
next  practicable  sitting  of  a  petty  sessional  Court  (42  &  43  Vict.  c.  49,  s.  24). 
Where  a  child  is  remanded  on  a  charge  of  an  indictable  offence,  it  is  usual  to 
notify  the  parents  (42  &  43  Vict.  c.  49,  s.  10).     Where  one  justice  only  is 
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holding  the  preliminary  inquiry,  and  is  in  doubt  whether  to  commit  for  trial 
or  discovery,  he  can  adjourn  until  a  petty  sessional  Court  can  sit  (7  Geo.  it. 
c.  64,  ss.  1,  2).  Somewhat  similar  powers  exist  as  to  offences  summarily 
punishable  (see  Summary  Jubisdiction).  (2)  It  is  also  used  with  reference 
to  persons'  brought  before  a  Court  on  habeas  corpus.  If  the  Court  decides  that 
they  are  not  entitled  to  release,  it  remands  them  to  the  custody  from  which 
they  came. 


Remanent  pro  defectu  emptorum-A  return  made 

by  a  sheriff  that  goods  taken  by  him  under  &fi.fa.  remain  in  his  hands  for 
want  of  buyers.  Tor  form  of  such  a  return,  see  Mather,  Sheriff  Law, 
p.  97. 

Re  ma  net — An   action   the   trial   of  which   is   deferred   from   one 
sittings  to  another. 


Remedial  Statute. — "Eemedial  statutes  are  those  which  are 
made  to  supply  such  defects,  and  abridge  such  superfluities,  in  the  common 
law,  as  arise  either  from  the  general  imperfection  of  all  human  laws  from 
change  of  time  and  circumstances,  from  the  mistakes  and  unadvised 
determinations  of  learned  judges,  or  from  any  other  cause  whatever." 

This  is  done  by  enlarging  or  by  restraining  the  common  law.  Hence 
the  division  of  remedial  statutes  into  enlarging  and  restraining  statutes 
(see  Blackstone's  Commentaries,  vol.  i.  p.  86). 

Eemedial  statutes  supply  some  defect  in  the  existing  law,  be  it  common 
law  or  some  prior  enactment. 

The  same  statute  may  be  enlarging  as  to  some  persons  and  restraining 
as  to  others.  Almost  every  statute  may  be  said  to  be  remedial,  as  its  object 
is  to  remedy  some  defect  or  insufficiency  in  the  law. 

[Authorities. — Hardcastle  on  Statutes,  2nd  ed. ;  Stephen's  Commentaries, 
11th  ed. ;  Maxwell,  Interpretation  of  Statutes,  3rd  ed.] 


Remedy. — Sec.  42  of  the  Coal  Mines  Eegulation  Act,  1887,  enables 
an  inspector  of  mines  who  finds  any  mine  or  any  part  thereof,  or  anything 
connected  therewith  defective  so  as  to  be  a  cause  of  danger,  to  give  notice 
thereof,  with  particulars,  to  the  owner,  agent,  or  manager  of  the  mine,  and 
require  the  same  to  be  remedied.  On  the  corresponding  section  of  the  Act 
of  1872  (s.  46)  it  was  decided  in  B.  v.  Spon  Lane  Colliery  Co.,  1878, 3  Q.  B.  D. 
673,  that  the  section  only  empowered  an  inspector  to  give  notice  in  cases 
where  the  danger  notified  was  one  which  could  actually  be  remedied  by  the 
occupier  of  the  mine,  and  not  in  cases  where  the  danger  arose  from  circum- 
stances beyond  his  control. 


Rem,   In. — See  In  kem. 


Rem,  Information  in,  was  an  information  by  the  Crown, filed 
in  the  Court  of  Exchequer,  for  the  condemnation  to  the  use  of  the  Crown  of 
realty  seized  by  an  escheator  for  the  Crown,  or  of  wreck  or  waif,  or  property 
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derelict  after  proclamation.     The  procedure  on  these  seizures  as  it  stood  in 
1827  is  detailed  in  Manning,  Exchequer  Practice,  142-196.  • 

Under  the  Acts  affecting  the  revenues  of  Customs  and  Excise,  and  mer- 
chant shipping  and  foreign  enlistment  forfeitures  of  ships  or  goods  used 
or  imported  in  breach  of  the  law  are  subject  to  seizure  and  condem- 
nation, which  is  effected  by  information  in  rem  in  the  High  Court  (see 
Bell  and  Dwelly,  Excise  Laws,  1873,  p.  52),  or  now  more  usually  before  a 
Court  of  Summary  Jurisdiction  according  to  the  terms  of  the  Act  creating 
the  forfeiture  or  empowering  the  condemnation  (see  Excise).  Judgments  on 
such  information,  if  properly  obtained,  are  conclusive  against  all  the  world. 


Remise — One  of  the  three  proper  words  used  in  old  releases;  the 
phrase  being  to — "remise,  release,  and  quit  (or  quiet)  claim."  The  three 
words,  according  to  Coke  (Litt.  264  b),  were  practically  synonymous. 


Remission. — See  Kemise;  Pakdon. 

Remitted  Action. — See  County  Courts,  vol.  iii.  at  p.  531. 


Remitter — An  act  or  operation  of  law  by  which  a  person  out  of 
possession  of  lands,  but  having  a  right  of  entry  or  a  right  of  action  in  respect 
thereof,  is,  by  the  fact  of  regaining  possession  by  means  of  some  subsequent 
and  defective  title,  remitted  or  sent  back  to  his  ancient  and  more  certain 
title.  Eemitter  thus  gave  the  person  the  estate  under  his  rightful  title,  as 
he  might  have  gained  it  by  entry  or  by  bringing  a  real  action.  The  law  of 
remitter  is  now  obsolete  in  practice  (3  Black.  Com.  pp.  19,  189 ;  Challis, 
.Real  Property,  2nd  ed.,  pp.  80-82). 


Remitting-  Cases  Abroad.— See  Foreign  Law. 


Remoteness. — The  law  has,  on  the  ground  of  public  policy, 
placed  certain  restrictions  as  to  the  limits  of  time  within  which  gifts  must 
take  effect.  Of  these  the  rule  against  perpetuities  and  the  rule  against  a 
possibility  on  a  possibility  are  the  most  important  instances.  A  gift  which 
is  void  by  reason  of  transgressing  the  rule  against  perpetuities  is  said  to  be 
void  for  remoteness.  Eor  a  statement  and  discussion  of  the  rule,  see  Per- 
petuity ;  Contingent  Eemainders. 


Remoteness  Of  Damage.— Where  the  damage  sustained  by 
a  plaintiff  is  neither  the  necessary  nor  the  probable  result  of  the  defendant's 
conduct,  nor  such  as  can  be  shown  to  have  been  in  his  contemplation  at  the 
time,  it  will  be  excluded  as  too  remote.  See  article  Damages,  vol.  iv.  at 
p.  106. 


Removal  Of   Goods. — As  to  the  removal  of  goods  to  prevent 
distress,  see  Distress,  vol.  iv.  at  p.  299. 
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Removal  of  Pauper.— See  Asylums;  Poor  Law. 

Remuneration  Order. — See  Solicitor. 


Render. — Certain  things  were  said  to  lie  "in  render,"  that  is,  they 
had  to  be  delivered  by  one  person  to  another :  such  as  rents,  reliefs,  and 
other  services  which  had  to  be  rendered  by  a  tenant  to  his  lord  (Cowell, 
Law  Bid.). 


Renewal  Of  Lease. — See  Landlord  and  Tenant. 


Renewal  Of  Writ. — Statutory  Provisions. — Order  8,  r.  1  of  the 
Eules  of  the  Supreme  Court  is  a  reproduction  with  modifications  of  sec.  11  of 
the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76).  Under  the  last- 
named  section  a  writ  of  summons  remained  in  force  for  six  months  only, 
but  could  be  renewed  as  a  matter  of  course  without  order  before  the 
expiration  of  that  period,  and  so  on  from  time  to  time  during  the  currency 
of  the  renewed  writ.  The  modifications  introduced  in  Order  8,  r.  1  were 
directed  towards  checking  the  practice  which  had  grown  up  of  issuing  writs 
to  prevent  the  operation  of  the  statute,  and  keeping  them  alive  from  year 
to  year  without  making  any  efforts  to  serve.  The  rule  provides  that  no 
original  writ  shall  be  in  force  for  more  than  twelve  months  from  the  date 
thereof,  including  the  day  of  such  date,  but  gives  power  to  the  Court  on  the 
application  of  the  plaintiff,  before  the  expiration  of  the  twelve  months, 
to  order  the  renewal  of  the  writ  for  a  further  six  months.  The  judge  must 
be  satisfied  that  reasonable  efforts  to  serve  the  writ  have  been  made, 
or  that  there  is  some  good  reason  for  granting  the  renewal.  A  further 
clause  of  the  rule,  following  closely  the  section  of  the  Common  Law 
Procedure  Act,  provides  that  "  a  writ  of  summons  so  renewed  shall  remain 
in  force  and  be  available  to  prevent  the  operation  of  any  statute  whereby 
the  time  for  the  commencement  of  the  action  may  be  limited,  and  for 
all  other  purposes,  from  the  date  of  the  issuing  of  the  original  writ 
of  summons." 

Time  for  Renewal. — It  is  important  to  notice  that  the  time  limited  by 
this  rule  differs  from  nearly  all  ordinary  time  fixtures.  The  general  rule 
for  computing  any  period  of  time  is  that  the  day  from  which  it  is  counted 
is  excluded  and  the  last  day  included  (see  Time,  Computation  of).  In  the 
case  of  renewal  of  a  writ,  the  day  of  issue  counts  as  well  as  the  day  on 
which  the  renewal  has  to  be  effected.  A  writ,  therefore,  dated  the  1st  of 
March  must  be  actually  renewed  on  or  before  the  last  day  of  February  in 
the  following  year.  Indeed,  the  practice  is  even  more  stringent  than  that, 
because  if  the  last  day  of  February  falls  on  a  Sunday,  or  any  other  day 
on  which  the  offices  are  closed,  the  writ  must  be  renewed  prior  to  the 
closing  of  the  offices  {Evans  v.  Jones,  1862,  2  B.  &  S.  45),  in  which  case  it 
was  held  that  a  writ  which  expired  on  the  28th  of  December,  when  the 
offices  were  closed  for  the  Christmas  holidays,  could  not  be  renewed  on  the 
first  day  on  which  the  offices  were  next  open. 

Extension  of  the  Time. — It  appears  that  there  is  no  power  under  Order  64, 
r.  7  to  enlarge  the  time  for  renewal  where  the  Limitation  Act,  1623  (21 
Jas.  I.  c.  16),  has  intervened.     The  decisions  on  this  important  point,  how- 
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ever,  are  not  absolutely  conclusive.  In  Boyle  v.  Kaufman  (1877,  3  Q.  B.  D. 
7, 340),  Cockburn,  C.J.,  said :  "  The  power  to  enlarge  the  time  given  by  Order 
57,  r.  6  (now  Order  64,  r.  7)  cannot  apply  to  the  renewal  of  the  writ, 
when  by  virtue  of  a  statute  the  cause  of  action  is  gone."  In  this  judg- 
ment Lush,  J.,  concurred.  On  appeal,  it  transpired  that  the  omission  of 
the  solicitor's  clerk  to  renew  the  writ  was  known  to  the  plaintiff  before  the 
expiration  of  the  twelve  months,  but  the  writ  was  not  renewed.  The  Court 
of  Appeal  (Bramwell,  Brett,  and  Cotton,  L.JJ.)  intimated  their  opinion  that 
the  judgment  of  the  Court  below  was  right  in  principle,  but  they  dismissed 
the  appeal,  on  the  ground  that  the  negligence  of  the  plaintiff  disentitled  him 
to  a  renewal  of  the  writ.  In  Hewett  v.  Barr,  [1891]  1  Q.  B.  98,  the  last  day 
of  the  year  during  which  the  writ  was  in  force  was  allowed  to  expire 
without  the  application  being  made,  owing  to  the  detention  of  the  solicitor's 
clerk  in  Court  till  four  o'clock.  He  applied  for  the  order  to  renew  at  the 
earliest  possible  time  next  morning,  but  was  refused.  The  Court  of  Appeal 
upheld  the  refusal  of  the  Divisional  Court  to  renew  the  writ,  on  the  ground 
that  on  the  expiration  of  the  writ  on  the  previous  day  the  Statute  of 
Limitations  had  intervened,  and  that  if  the  time  for  renewal  were  extended, 
such  extension  would  involve  an  alteration  of  the  existing  rights  of  the 
parties  by  depriving  the  defendant  of  the  benefit  which  had  accrued  to  him 
of  the  Statute  of  Limitations.  See  the  judgments  of  Lord  Esher,  M.  B.,  and 
Lopes,  L.J.  A  reservation,  however,  was  made  by  Kay,  L.J.,  who  declined 
to  hold  that  under  no  exceptional  circumstances  could  the  Court  extend  the 
time  because  the  period  of  limitation  had  expired. 

Renewal  of  Concurrent  Writ. — Sec.  11-  of  the  Common  Law  Procedure 
Act,  1852,  provided  that  either  "  the  original  or  concurrent  writ  of  summons  " 
could  be  renewed.  Order  8,  r.  1  does  not  contain  any  reference  to  the  con- 
current writ,  but  it  is  the  practice  to  allow  any  concurrent  writ  to  be 
renewed,  either  together  with  or  in  lieu  of  the  original,  if  the  latter  has 
either  been  sent  abroad  for  service  or  been  lost,  or  cannot  for  any  other 
sufficient  reason  be  produced  for  renewal.  And,  although  there  is  no  actual 
decision  on  the  point,  it  is  the  practice  also  to  consider  the  renewal  of  the 
original  writ  as  ipso  facto  renewing  any  concurrent  writs  existing,  wherever 
they  may  be,  and  the  renewal  of  a  concurrent  writ  as  renewing  the  original. 
Thus,  if  a  concurrent  writ  is  abroad  for  service,  and  the  original  is  renewed 
(or  vice  versa),  and  the  defendant  abroad  is  served  after  such  renewal  of  the 
original  or  concurrent,  as  the  case  may  be,  the  service  is  good. 

Application. — The  application  is  made  both  in  the  Chancery  and  Queen's 
Bench  Divisions  ex  parte  to  a  Master  in  Chambers. 


Renounce. — See  Executoks  and  Administrators ;  Probate. 


Rent ;  Rent-Charge. — Bent  may  be  defined  as  a  certain  and 
periodical  payment  or  service  made  by  the  tenant  of  corporeal  hereditaments 
and  issuing  out  of  the  profits  of  such  hereditaments.  Its  distinctive  features 
are  therefore — 

1.  Certainty  in  amount,  and  for  this  purpose  ''  cerium  est  quod,  certum 
reddi  potest "  and  a  "  certain  "  payment  includes  one  that  is  ascertainable. 

2.  Payment  periodically,  i.e.  yearly,  quarterly,  etc. 

3.  It  is  rendered,  or,  as  the  old  lawyers  called  it,  "  lies  in  render."  Hence 
the  expression  "  yielding  and  paying,"  the  tenant  having  an  active  duty  to 
perform. 
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4.  It  must  issue  out  of  the  profits  of  a  corporeal  hereditament. 
For  rent  must  be  reserved  out  of  the  lands  or  tenements,  "  whereunto 
the  lessor  may  have  resort  or  recourse  to  distrain,"  and  therefore  a  rent 
cannot  be  reserved  out  of  incorporeal  hereditaments,  e.g.  advowsons,  etc.  (Co. 
IAtt.  47  a ;  Hid.  142  a).  But  it  is  only  hereditaments  purely  incorporeal  that 
are  excluded ;  and  rent  may  be  reserved  out  of  an  estate  in  reversion  or 
remainder. 

The  payment  may  be  either  in  return  (redditus)  for  the  land,  or  simply 
a  charge  on  it.  In  every  case  rent  must  be  something  "  issuing  out "  of,  not 
part  of,  the  land,  but  it  need  not  necessarily  be,  though  it  usually  is,  money. 
Eents  are  of  three  kinds — rent-service ;  rent-seek ;  rent-charge :  a  rent- 
seek  is  a  rent-service  that  has  been  severed  from  the  seigniory  or  reversion 
io  which  it  was  originally  annexed,  and  which  by  the  common  law  was  no 
longer  recoverable  by  distress ;  but  the  distinction  has  been  abolished  by 
statute  (4  Geo.  n.  c.  28),  which  gave  the  like  remedies  by  distress  in  the 
case  of  rent-seek  as  that  of  rent-service.  Accordingly,  the  subject  need  only 
be  treated  under  the  two  heads,  rent-service  and  rent-charge. 

Bent-service. — Eent  -  service,  commonly  called  rent,  is  an  incident  of 
tenure,  and  by  virtue  of  the  common  law,  and  quite  independently  of  any 
express  provision,  is  recoverable  by  distress.  "  Eent-service  is  where  the 
tenant  holdeth  his  land  of  the  lord  by  fealty  and  certain  rent,  or  by  homage, 
fealty,  and  certain  rent,  or  by  other  services  and  certain  rent "  (Litt.  s.  213). 
The  tenant  in  such  a  case  may  be  holding  from  either  a  chief  lord  of  the 
fee  (e.g.  the  Crown),  being  himself  a  tenant  in  fee-simple  of  freeholds,  or  of  a 
lord  of  the  manor  as  a  copyholder,  or,  lastly,  of  a  reversioner  entitled  to  the 
estate  of  which  he  is  the  "  particular  tenant."    See  Paeticulae  Tenant. 

As  to  the  creation  and  alienation  of  rent,  the  payment  of  rent,  the 
cesser  of  rent,  and  the  remedies  to  recover  it,  see  article  Landlord  and 
Tenant.     "  Chief  rent "  is  Quit-bent. 

The  redemption  of  quit-rents  and  other  perpetual  charges  is  regulated  by 
the  Conveyancing  Act,  1881,  which  provides  that  where  there  is  a  quit-rent, 
chief  rent,  rent-charge,  or  other  annual  sum  issuing  out  of  land,  the  Copy- 
.  hold  Commissioners  shall  at  any  time,  on  the  requisition  of  the  owner  of  the 
land,  or  of  any  person  interested  therein,  certify  the  amount  of  money  in 
consideration  whereof  the  rent  may  be  redeemed.  The  duties  and  powers 
of  the  Copyhold  Commissioners  have  now  devolved  on  the  Board  of  Agri- 
culture by  virtue  of  45  &  46  Vict.  c.  38,  s.  48  ;  and  52  &  53  Vict.  c.  30.  The 
section  of  the  Act  does  not  apply  to  tithe  rent-charges  or  to  rents  reserved 
on  sales  or  leases,  or  payable  under  grants  or  licences  for  building  purposes, 
or  to  any  sum  or  payment  issuing  out  of  land  not  being  perpetual ;  but 
applies  to  rents  (used  in  this  restricted  sense)  payable  at,  or  created  after, 
the  commencement  of  the  Act.  Where  the  person  entitled  to  the  rent  is 
absolutely  entitled  thereto  in  fee-simple  in  possession,  or  has  power  to  dis- 
pose of  it  absolutely,  or  may  give  a  discharge  for  its  capital  value,  the  owner 
of  the  land,  or  any  person  interested  therein,  may,  after  serving  one  month's 
notice  on  the  person  entitled  to  the  rent,  pay  or  tender  to  him  the  amount 
certified  by  the  Board ;  and  on  proof  that  payment  or  tender  has  been  made, 
the  Board  must  certify  that  the  rent  is  redeemed. 

These  certificates  of  redemption  under  the  seal  of  the  Board  of  Agri- 
culture are  final  and  conclusive  evidence,  and  the  land  is  thereby  absolutely 
freed  and  discharged  from  the  rent.  Eequisitions  under  the  section  must 
be  in  writing ;  so  must  certificates ;  the  latter  must  also  be  sealed  with  the 
Board's  seal. 

Bent-charge.— A  rent-charge  has  not,  like  rent-service,  any  connection 
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with  the  fealty  due  from  tenant  to  lord ;  but  by  express  contract  it  is  pro- 
tected with  the  remedy  of  distress.  In  a  rent-charge  "  the  owner  of  the  rent 
has  neither  seigniory  nor  reversion,  but  is  entitled  nevertheless  by  force  of 
express  contract  to  distrain  .  .  .  the  land  is  liable  to  the  distress,  not  of 
common  right,  but  by  virtue  of  the  clause  in  the  deed,  and  therefore  it  is 
called  a  rent-charge,  because  in  this  manner  the  land  is  charged  with  a 
distress  for  the  payment  of  it"  (Lifct.  ss.  217,  218). 

A  rent-charge  may  be  created  by  grant,  either  inter  vivos  or  by  will,  and 
may  be  limited  for  any  estate ;  if  inter  vivos,  it  must  be  created  by  deed. 
An  express  power  of  distress  was  necessary  at  common  law,  otherwise  it 
was  a  rent-seek  merely.  But  the  Act  of  George  II.,  already  noticed,  gave  a 
power  of  distress  for  the  enforcement  of  rents-seek,  and  now  the  Convey- 
ancing Act,  1881,  expressly  provides  (s.  44)  certain  remedies  for  the  recovery 
of  rent-charges  and  other  annual  sums  charged  on  land  or  its  income,  and 
not  being  rent  incident  to  a  reversion.  The  section  applies  only  if  and  so 
far  as  a  contrary  intention  is  not  expressed  in  the  instrument  under  which 
the  annual  sum  arises  and  subject  to  the  terms  of  the  instrument ;  and  the 
remedies  given  are  without  prejudice  to  all  estates,  interests,  and  rights 
having  priority  to  the  rent-charge  or  other  annual  sum.  The  remedies 
are — 

(1)  If  payment  is  in  arrears  for  twenty-one  days  after  the  day  of  pay- 
ment— distress,  with  power  to  dispose  of  any  distress  found  so  as  to  pay 
the  annual  sum,  arrears,  and  costs  and  expenses  occasioned  by  non- 
payment. 

(2)  If  payment  is  in  arrear  for  forty  days — re-entry,  though  no  formal 
legal  demand  shall  have  been  made,  with  power  to  take  and  remain  in 
possession  of  the  land  without  impeachment  of  waste,  and  take  the  income 
till  payment  thereby  or  otherwise  of  the  annual  sum,  arrears,  and  costs  and 
expenses  occasioned  by  non-payment. 

(3)  In  the  like  case,  and  whether  taking  possession  or  not — a  demise  by 
deed  of  the  land  charged,  or  any  part  thereof,  to  a  trustee  for  a  term  of 
years  for  the  purpose  of  raising  by  sale,  mortgage,  or  otherwise  money 
to  pay  the  annual  sum,  arrears  due,  and  to  become  due,  incidental  costs, 
and  costs  in  executing  the  trusts  of  the  deed ;  and  the  surplus  (if  any)  of 
the  money  raised,  or  income  received  under  the  trusts  of  the  deed,  shall 
be  paid  to  the  person  for  the  time  being  entitled  to  the  land  in  reversion 
expectant  on  the  term. 

These  provisions  apply  only  where  the  instrument  comes  into  operation 
after  the  commencement  of  the  Act ;  they  have  been  extended  to  rent- 
charges  created  under  the  Copyhold  Acts  (50  &  51  Vict.  c.  73,  s.  16);  but 
an  owner  of  such  a  charge  is  not  thereby  precluded  from  enforcing  his  other 
remedies,  such  as  an  action  (Searle  v.  Cook,  1890  (C.  A.),  43  Ch.  D.  519,  533), 
for  the  remedies  given  by  the  Conveyancing  Act  are  cumulative,  and  not 
substitutional ;  and  the  Court  will,  if  the  circumstances  render  it  equitable, 
direct  a  sale  or  mortgage  of  the  land. 

And  there  is  equitable  jurisdiction,  the  exercise  of  it  being  discretionary, 
to  order  a  sale  or  mortgage  of  land  to  raise  arrears  of  a  rent- charge  issuing 
out  of  the  rents  and  profit  of  the  land,  though  there  be  no  express  charge 
on  the  land  (In  re  Hamhro,  [1895]  2  Ch.  564;  and  see  cases  there  cited  for 
instances  of  sale  where  there  is  an  express  charge).  In  reliance  on  the 
provisions  of  the  Conveyancing  Act,  it  is  now  the  practice  to  omit  the  old 
powers  of  distress  and  re-entry  in  grants  of  rent-charges.  As  to  the  right 
to  recover  arrears  of  a  rent-charge  by  action  as  for  a  debt,  the  right  may  be 
exercised  against  the  grantor  and  every  freeholder  of  the  land.     But  the 
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action  does  not  lie  against  a  lessee  for  a  term  of  years,  or  anyone  who  is 
not  a  freeholder.  See  In  re  Herbage  Rents,  Greenwich  Charity  Commis- 
sioners v.  Green,  [1896]  2  Ch.  811,  where  the  history  and  old  law  on  the 
subject  will  be  found  discussed;  and  Pertwee  v.  Townsend,  [1896]  2  Q.  B.  129. 

Eent-charges  are  in  settlements  frequently  created  under  the  Statute  of 
Uses  (27  Hen.  Tin.  c.  10).  The  statute  enacts  that  where  a  person  is 
seised  of  lands  to  the  intent  that  some  other  person  shall  have  yearly  to 
him  and  his  heirs,  for  years  or  any  other  special  time,  any  annual  rent, 
then  the  persons  who  have  such  use  shall  be  deemed  in  possession  of  such 
rent.  Accordingly  if  land  be  conveyed  to  the  use  that  the  grantee  shall 
receive  a  rent-charge,  the  grantee  is  in  possession  by  virtue  of  the  statute. 
On  the  other  hand,  the  land  may  be  granted  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs  to  receive  a  rent-charge  in  trust  for  C.  and  his  heirs,  and 
in  this  case  the  statute  vests  the  legal  estate  in  B.,  and  G.  takes  an  equitable 
rent-charge  in  fee,  under  the  doctrine  that  there  cannot  be  a  "  use  upon  a 
use."     See  Uses. 

A  rent-charge  may  not  be  limited  for  an  estate  greater  than  that  which 
the  grantor  has  in  the  land  whereon  it  is  charged.  Eent-charges  in  tail 
are  not  found :  rent-charges  for  life  are  the  most  common,  and  rent-charges 
in  fee  are  not  infrequent.  As  to  rent-charges  pur  autre  vie,  the  history  of 
the  law  thereon  is  treated  of  under  Incorporeal  Hereditaments,  ad  fin. 

Besides  the  charge  on  the  lands,  the  conveyance  creating  the  rent-charge 
frequently  contains  a  covenant  for  payment  of  the  annual  sum.  Executors 
and  administrators  liable  as  such  on  the  covenant  of  testator  or  intestate 
have  been  exonerated  from  liability  under  such  a  covenant  by  virtue  of  the 
provisions  of  22  &  23  Vict.  c.  35  (Lord  St.  Leonards'  Act),  to  the  effect  that 
when  such  executor  or  administrator  shall  have  satisfied  all  liabilities  then 
accrued,  due,  or  claimed,  and  set  apart  a  sufficient  fund  to  answer  any 
future  claim  that  may  be  made  in  respect  of  any  fixed  and  ascertained  sum 
covenanted  to  be  paid  out  of  the  property  conveyed,  he  shall  be  at  liberty  to 
distribute  the  residuary  personal  estate  without  appropriating  any  part,  or 
further  part,  to  meet  any  further  claim,  and  shall  no  longer  be  personally 
liable.  But  the  provision  in  no  way  prejudices  the  right  of  the  person 
entitled  to  the  payment  to  follow  the  assets  of  the  deceased  into  the  hands 
of  the  beneficiaries. 

Registration. — By  virtue  of  the  provisions  of  18  &  19  Vict.  c.  15,  rent- 
charges  granted  after  the  passing  of  the  Act  (26th  April  1855),  otherwise 
than  by  marriage  settlement  or  will  for  a  life  or  lives,  or  any  estate  deter- 
minable on  a  life  or  lives,  do  not  affect  lands,  tenements,  or  hereditaments, 
either  as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until  particulars 
of  the  charge  are  registered  in  the  Court  of  Common  Pleas.  The  registra- 
tion is  now  in  the  Central  Office  of  the  Supreme  Court.  But  the  provisions 
of  the  Act  have  been  held  not  to  protect  an  incumbrancer  with  notice  of 
an  unregistered  rent-charge  {Greaves  v.  Tofield,  1880,  14  Cb.  D.  563). 

The  only  other  points  whereon  a  rent-charge  requires  special  notice  aic 
apportionment  and  the  mode  of  its  determination.  As  between  the  persons 
entitled  to  receive  payment,  the  law  as  to  apportionment  of  rent-service 
and  of  rent-charge  is  identical.  As  between  the  person  to  pay  and  the 
owner  of  the  rent-charge,  there  being  no  tenure,  the  case  is  somewhat 
different.  At  common  law,  the  rent-charge,  not  being  apportionable,  ceased 
to  exist  so  soon  as  any  part  of  the  land  became  free  from  it.  This  might  take 
place  by  express  release,  or  by  extinguishment  of  the  rent-charge  in  part 
of  the  land,  if  the  land  were  purchased  by  the  party  who  was  entitled 
to  the  rent-charge  secured  on  it.     The  Inclosure  Acts  (q.v.)  provided,  how- 
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ever,  for  the  apportionment  of  rent-charges,  etc.,  by  the  Commissioners 
(whose  successors  are  the  Board  of  Agriculture),  on  the  application  of 
parties  interested ;  and  as  to  releases,  it  is  provided  by  the  Act  22  &  23 
Vict.  c.  35  that  the  release  from  a  rent-charge  of  part  of  the  hereditaments 
charged  therewith  shall  not  extinguish  the  whole  rent-charge,  but  shall 
operate  only  to  bar  the  right  to  recover  any  part  of  it  out  of  the  heredita- 
ments released,  without  prejudice,  however,  to  the  rights  of  all  persons 
interested  in  the  hereditaments  remaining  unreleased,  and  not  concurring 
in  or  confirming  the  release.  If  the  person  entitled  to  the  rent-charge 
acquires  the  whole  of  the  land,  the  rent-charge  is  merged,  or,  more  strictly, 
extinguished,  and  is  thus  determined;  likewise  if _  the  whole  of  the  rent- 
charge  is  released  by  the  party  entitled  thereto.  Eent-charges  are  liable  to 
be  determined  by  redemption  under  the  provisions  contained  in  that  behalf 
in  the  Conveyancing  Act  of  1881.  These  have  been  already  noticed  in  deal- 
ing with  rent.  Lastly,  if  limited  for  an  estate  less  than  an  estate  in  fee,  rent- 
charges  determine,  like  ordinary  estates  in  land,  when  the  period  for  which 
they  are  limited  is  complete.  See  Estates  ;  Incokpokeal  Hereditaments. 
Eent-charges  generally,  as  incorporeal  hereditaments,  are  liable  to  escheat, 
the  Intestates  Estates  Act,  1884,  making  the  law  of  escheat  apply  to  "  any 
estate  or  interest,  whether  legal  or  equitable,  in  any  incorporeal  heredita- 
ments, in  the  same  manner  as  if  the  estate  were  a  legal  estate  in  corporeal 
hereditaments."  An  eminent  writer  on  real  property  has  said  of  this 
enactment  that  it  is  founded  on  a  superficial  view  of  the .  law  of  escheat, 
and  a  misapprehension  of  its  relation  to  tenure ;  and  he  points  out  (Challis, 
Meal  Property,  2nd  ed.,  39,  40)  that  these  incorporeal  hereditaments,  not 
being  like  corporeal,  held  of  any  lord,  the  law  of  escheat  cannot  apply  "  in 
the  same  manner,  and  therefore  the  manner,  if  any,  in  which  it  is  to  apply 
is  still  open  to  question ;  and  if,  e.g.,  the  question  arose  as  regards  a  rent- 
charge  issuing  out  of  lands  held  of  a  mesne  lord,  the  latter's  claim  would 
conflict  with  that  of  the  Crown." 

Of  the  Statutes  of  Limitations  as  they  affect  Rents  and  Rent-cjtarges. — The 
provisions  of  the  Statutes  of  Limitations  (3  &  4  Will.  iv.  c.  27,  and  37  &  38 
Vict.  c.  57)  as  regards  land  apply  to  all  rents  other  than  rent  reserved 
upon  a  lease,  as  well  as  to  rent-charges.  The  question  whether  a  quit-rent 
payable  in  respect  of  copyholds  came  within  the  provisions  of  the  statutes, 
or  was  to  be  treated  as  analogous  to  rent  reserved  on  a  lease,  was  not 
decided  till  quite  recently.  It  has  now  been  decided  that  if  such  a  rent  is 
unpaid  for  twelve  years,  and  no  acknowledgment  given,  it  is  barred  by  the 
statutes  {Howitt  v.  Earl  Harrington,  [1893]  2  Ch.  497).  The  period  of  limita- 
tion of  arrears  of  rent  is  six  years ;  the  subject  will  be  found  dealt  with 
under  Landlord  and  Tenant;  Limitations  (Statutes  of).  It  is  only 
necessary  to  notice  here  the  provisions  of  the  Agricultural  Holdings  Act, 
1883,  which  limit  the  landlord's  right  of  distress,  in  the  case  of  holdings 
to  which  the  Act  applies,  to  rents  due  one  year  before  the  making  of  such 
distress  (46  &  47  Vict.  c.  61,  s.  44). 

An  action  to  recover  arrears  of  a  rent-charge  of  a  yearly  value  of  not 
more  than  £50  may  be  brought  in  the  County  Court.  The  words  in  sec 
60  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  give  the  Court 
jurisdiction  "  where  neither  the  value  of  the  lands,  tenements,  or  heredita- 
ments in  dispute,  nor  the  rent  payable  in  respect  thereof,"  shall  exceed  £50 
a  year ;  and  in  such  an  action  it  is  the  title  to  the  rent-charge  (included  in 
the  word  "  hereditaments  "),  not  the  title  to  the  land,  that  is  in  dispute 
(Bassano  v.  Bradley,  [1896]  1  Q.  B.  645). 

Tithe  rent-charges  and  the  statutory  rent-charges  to  defray  expenses  of 
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improvements  have  not  been  dealt  with  here,  as  they  will  be  found  treated 
of  under  Tithes  ;  Impbovement  of  Land  ;  Settled  Land  Acts. 

Rent  {Forehand). — Where  rent  is  by  an  express  reservation  to  that  effect 
made  payable  in  advance  either  yearly  or  quarterly  or  with  regard  to  any 
other  period  of  time,  it  is  called  forehand  rent.  And  fines  or  sums  paid  by 
way  of  premium  are  considered  as  in  the  nature  of  forehand  rent.  A 
reservation  of  this  sort  must  be  clear  and  unambiguous,  and  will  be  con- 
strued more  strongly  against  the  lessor,  both  as  to  the  amount  payable  and 
as  to  time.  The  landlord  has  the  same  rights  of  distraining  and  of  an  action 
for  rent,  as  with  ordinary  rent,  as  soon  as  the  forehand  rent  is  payable  under 
the  terms  of  the  lease  ;  but  of  course  the  rent  being  in  respect  of  future  use 
and  occupation,  the  lessor  cannot  recover  it  in  advance  by  an  action  for  use 
and  occupation  of  the  premises  demised.  See  Woodfall,  Landlord  and 
Tenant,  404 ;  and  Landlord  and  Tenant. 

Ground-rent. — The  term  "  ground-rent "  is  one  of  those  terms  which  are 
well  understood,  though  sometimes  misused ;  it  is,  however,  somewhat 
difficult  to  give  a  definition  which  is  at  once  comprehensive  and  accurate. 
Lord  Eldon  felt  this  difficulty  in  1815,  when  he  said  that  the  context  in  which 
the  term  occurs  may  materially  affect  its  meaning  {Stewart  v.  Alliston, 
1815,  1  Mer.  26;  15  E.  E.  81).  "Ground-rent"  and  "rack-rent"  are 
different  one  to  another ;  the  latter  is  generally  higher  than  the  former,  but 
the  former  generally  carries  with  it  the  reversionary  interest  in  buildings 
erected  after  the  date  on  which  the  ground-rent  was  fixed,  or  the  land  out  of 
which  the  rent  arises ;  thus  a  ground-rent  of  £40  will  in  the  long  ran 
generally  be  more  valuable  than  a  rack-rent  of  the  same  amount.  In 
Bartlett  v,  Salmon,  1855,  6  De  G,  M.  &  G.  33,  Lord  Cranworth  defined 
"  ground-rent "  as  the  sum  paid  by  the  owner  or  builder  of  houses  for  the 
use  of  the  land  built  on ;  and  he  pointed  out  that  it  is  much  under  the  rent 
for  which  the  house  and  land  is  let  by  the  builder  when  the  buildings 
are  completed.  Not  dissimilar  is  the  definition  of  Sir  Samuel  Eomilly 
{arguendo)  —  rent  reserved  upon  land  subsequently  converted  to  some 
valuable  present  use,  such  as  building  (in  Stewart  v.  Alliston,  supra).  In 
this  case  last  quoted  Lord  Eldon  refused  to  assist  a  vendor  who  had  de- 
scribed in  the  conditions  of  sale  as  ground-rents  that  which  was  in  reality 
but  a  rack-rent.  In  Dart  on  Vendors  and  Purchasers,  6th  ed.,  p.  138,  it  is 
stated  that  "by  the  expression  'ground -rent,'  if  unexplained,  is  to  be  understood 
a  rent  less  than  the  rack-rent  of  the  premises ;  its  proper  meaning  is  the 
rent  at  which  land  is  let  for  the  purpose  of  improvement  by  building ;  but 
the  expression  is  very  carelessly  used."  The  learned  author  then  points  to 
the  case  of  Evans  v.  Robins,  1862,  1  H.  &  C.  302,  in  which  the  Court  of 
Exchequer  decided  that  a  sum  paid  for  the  use  of  a  garden  attached  to  a 
house  was  not  a  ground-rent,  and  that  a  description  of  it  as  such  was  a 
misdescription  entitling  the  purchaser  to  rescind  the  contract. 

The  following  points  may  be  specially  referred  to  here : — 

Freehold  ground-rents  secured  upon  newly  erected  houses  are  invest- 
ments in  which  trustees  may  invest  trust  moneys  in  the  absence  of  directions 
to  the  contrary  in  the  will  or  deed  under  which  they  act ;  and  in  estimating 
the  amount  which  may  be  invested  on  the  security,  the  value  of  the  build- 
ings may  be  taken  into  consideration  (see  Vickery  v.  Evans,  1863,  33  Beav. 
376);  as  to  the  purchase  of  ground-rents  by  trustees,  see  Godefroi  on 
Trusts,  2nd  ed.,  p.  466.  Where  a  settlement  authorised  the  trustees  to 
purchase  lands  or  hereditament  in  fee-simple  in  possession,  a  purchase  of 
freehold  ground-rents  was  held  to  be  proper  {In  re  Peyton's  Settlement,  1869, 
L.  E.  7  Eq.  463). 
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A  devise  or  bequest  of  ground-rent  by  a  testator  seised  or  possessed  of  a 
reversion  in  fee  or  for  years  passes  the  reversion  out  of  which  the  ground- 
rent  arises  as  well  as  the  ground-rent  itself  (see  Jarman  on  Wills,  5th 
ed.,  741,  and  the  cases  cited  there ;  also  1  White  and  Tudor,  Leading  Cases, 
7th  ed.,  p.  801). 

Sometimes  a  tenant  holding  subject  to  the  payment  of  ground-rent  parts 
with  his  interest  in  part  of  the  premises  to  one  and  in  part  to  another ;  the 
purchaser  of  each  part  needs  to  be  on  his  guard  lest  he  find  himself  liable  to 
the  ground-rent  for  the  whole ;  for  though  he  cannot  be  sued  for  the  entire 
rent  (Curtis  v.  Spitty,  1835,  1  Bing.  N.  C.  756),  the  ground  landlord  may 
distrain  on  him,  though  it  be  the  assignee  of  the  other  part  who  is  in  default 
(S.  C;  and  see  Barnwell  v.  Harris,  1809,  1  Taun.  430;  10  E.  E.  560); 
further,  the  landlord  may  enforce  any  rights  of  forfeiture  he  may  have. 
Sometimes  it  is  attempted  to  surmount  this  difficulty  by  cross-covenants  of 
indemnity  between  the  assignees  of  the  part.  Whether  it  is  safe  to  secure 
these  cross-covenants  by  cross-rights  of  distress,  query;  if  the  lease  be  a 
running  lease,  or  if  the  right  of  distress  be  given  only  to  secure  the  pay- 
ment of  rent,  the  Bills  of  Sale  Acts  may  not  apply ;  otherwise  they 
probably  will  (on  this  see  Pulbrook  v.  Ashhy,  1887,  56  L.  J.  Q.  B.  376 ; 
Stevens  v.  Marston,  1890,  60  L.  J.  Q.  B.  192 ;  and  In  re  Roundwood  Colliery 
Co.,  [1897]  1  Ch.  373). 

Waiver  of  forfeiture  is  dealt  with  under  Landlord  and  Tenant,  vol.  vii. 
at  p.  262,  but  the  Conveyancing  Act,  1881,  s.  3  (4)  and  (5),  specially  affects 
waiver  by  accepting  ground-rent,  and  should  be  noted  in  this  place.  It 
provides  by  subsec.  (3)  that  where  land  is  sold  or  held  by  lease  (not  under- 
lease) the  purchaser  shall  assume,  unless  the  contrary  appears  on  the 
production  of  the  receipt  for  the  last  payment  due  for  rent  under  the  lease 
before  the  date  of  actual  completion  of  the  purchase,  that  all  covenants  and 
provisions  of  the  lease  have  been  duly  performed  and  observed  up  to  the 
date  of  actual  completion  of  the  purchase;  but  the  subsection  does  not 
apply  when  the  ground-rent  is  a  peppercorn  (In  re  Moody  and  Yates' 
Contract,  1885,  30  Ch.  D.  344),  nor,  semble,  when  the  rent  reserved  is 
anything  else  other  than  money  (S.  C).  Subsec.  (4)  applies  to  under- 
leases, and  entitles  the  purchaser  to  assume,  under  circumstances  similar  to 
those  just  set  forth  in  regard  to  leases,  that  the  covenants  and  provisions  of 
the  underlease  have  been  observed ;  but  'the  production  of  the  superior 
landlord's  receipt  will  not  bring  the  case  within  this  subsection  (In  re 
Higgins  and  Pereival,  1888,  57  L.  J.  Ch.  807). 

Rents ;     Rents    and    Profits.  —  See     Will,     Judicial 

Glossary. 


Repairing  Lease. — See  Landlord  and  Tenant. 


Repairs. — Nearly  all  leases  and  agreements  contain  a  covenant  as 
to  repairs.  The  subject  is  discussed  in  the  article  Landlord  and  Tenant, 
vol.  vii.  at  p.  220. 


Repeal. — Subject  to  the  provisions  of  the  Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63),  ss.  11  and  38,  "the  effect  of  repealing  a  statute  is  to 
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obliterate  it  as  completely  from  the  records  of  Parliament  as  if  it  had  never 
been  passed  "  (per  Tindal,  C.J.,  in  Kay  v.  Goodwin,  1830,  6  Bing.  576,  582 ; 

31  E.  E.  500).  Except  for  the  purpose  of  transactions  or  proceedings  already 
concluded,  a  repealed  statute  must  be  considered  as  if  it  had  never  existed 
(ibid. ;  Surtees  v.  Ellison,  1829,  9  Barn.  &  Cress.  750  ;  Dean  v.  Mallard,  1863, 

32  L.  J.  C.  P.  282  ;  Tontill  v.  Douglas,  1863,  33  L.  J.  Q.  B.  66 ;  Linton  v. 
Blakeney,  etc.,  Society,  1865,  3  H.  &  C.  853).  -Thus,  where  an  Act  creating  an 
offence  is  repealed,  an  offender  cannot  be  afterwards  proceeded  against  for  an 
offence  committed  against  the  Act  while  it  was  in  operation ;  and  even  if  the 
repealing  Act  re-enacts  the  penal  clauses,  or  substitutes  some  other  punish- 
ment for  the  same  offence,  the  offender  cannot  be  punished  under  either 
statute  for  an  offence  committed  before  the  repealing  statute  came  into 
operation,  but  not  tried  until  afterwards  (B.  v.  Swan,  1849,  4  Cox  C.  C.  108  ; 
B.  v.  MKenzie,  1820,  Euss.  &  E.  429).  In  B.  v.  Denton,  1852,  18  Ad.  &  E. 
N.  S.  761,  where  an  indictment  was  pending  under  an  Act  which  was 
repealed  before  the  trial,  and  which  made  no  reference  to  pending  pro- 
secutions, it  was  held  that  the  prisoner  could  not  be  punished,  and  judgment 
was  arrested  (see  also  Butcher  v.  Henderson,  1868,  L.  E.  3  Q.  B.  335). 

It  followed  from  this  rule,  that  where  any  repealing  enactment  was 
itself  repealed  by  an  Act  which  did  not  contain  any  words  indicating  an 
intention  that  the  original  statute  should  continue  repealed,  such  statute 
was  by  implication  revived  by  the  repeal  of  the  repealing  enactment 
(Bhillips  v.  Hopwoocl,  1829,  10  Barn.  &  Cress.  39 ;  Tattle  v.  Q-rimwood,  1826, 
3  Bing.  493,  496 ;  Fuller  v.  Bedman,  1859,  26  Beav.  600) ;  and  this  was  the 
law  until  the  passing  of  Lord  Brougham's  Act  (13  &  14  Vict.  c.  21)  in  1850. 
The  Interpretation  Act,  1889,  repealed  but  substantially  re-enacted  the 
provisions  of  Lord  Brougham's  Act,  and  provides  by  sec.  10  that  where  an 
Act  passed  after  1850  repeals  a  repealing  enactment,  it  shall  not  be  con- 
strued as  reviving  any  enactment  previously  repealed,  unless  words  are 
added  reviving  that  enactment,  and  that  where  an  Act  passed  after  1850 
repeals  wholly  or  partially  any  former  enactment  and  substitutes  provisions 
for  the  enactment  repealed,  the  repealed  enactment  shall  remain  in  force 
until  the  substituted  provisions  come  into  operation. 

The  Interpretation  Act,  1889,  also  provides  that  where  such  Act  or  any 
Act  passed  after  the  commencement  of  such  Act  (i.e.  after  1st  January  1890) 
repeals  and  re-enacts,  with  or  without  modification,  any  provisions  of  a 
former  Act,  references  in  any  other  Act  to  the  provisions  so  repealed  shall, 
unless  the  contrary  intention  appears,  be  construed  as  references  to  the 
provisions  so  re-enacted ;  and  that,  where  such  Act  or  any  Act  passed  after 
its  commencement  repeals  any  other  enactment,  then,  unless  the  contrary 
intention  appears,  the  repeal  shall  not  (a)  revive  anything  not  in  force  or 
existing  at  the  time  at  which  the  repeal  takes  effect;  or  (b)  affect  the 
previous  operation  of  any  enactment  so  repealed  or  anything  duly  done  or 
suffered  under  any  enactment  so  repealed ;  or  (c)  affect  any  right,  privilege, 
obligation,  or  liability  acquired,  accrued,  or  incurred  under  any  enactment 
so  repealed ;  or  (d)  affect  any  penalty,  forfeiture,  or  punishment  incurred  in 
respect  of  any  offence  committed  against  any  enactment  so  repealed ;  or 
(e)  affect  any  investigation,  legal  proceeding,  or  remedy  in  respect  of  any 
such  right,  privilege,  obligation,  liability,  penalty,  forfeiture,  or  punishment ; 
and  any  such  investigation,  legal  proceeding,  or  remedy  may  be  instituted, 
continued,  or  enforced,  and  any  such  penalty,  forfeiture,  or  punishment  may 
be  imposed,  as  if  the  repealing  Act  had  not  been  passed  (s.  38). 

Any  Act  may  be  altered,  amended,  or  repealed  in  the  same  session  of 
Parliament  (ibid.  s.  10 ;  re-enacting  s.  1  of  13  &  14  Vict.  c.  21) 
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Where  any  provisions  of  an  enactment  are  incorporated  in  a  subsequent 
Act,  the  effect  is  the  same  as  if  those  provisions  had  been  repeated  in  such 
subsequent  Act;  and  the  repeal  of  the  first  Act  will  not  affect  the  pro- 
visions which  are  so  repeated  in  the  second  Act  by  incorporation  {B.  v. 
Stepney  Union,  1874,  L.  E.  9  Q.  B.  383;  B.  v.  Smith,  1873,  L.  E.  8  Q.  B. 
146,  149  ;  B.  v.  Merionethshire  Inhabitants,  1844,  6  Ad.  &  E.  K  S.  343). 

An  enactment  may  be  repealed  either  expressly  or  by  implication. 
Where  an  Act  contains  clauses  which  are  inconsistent  with  or  repugnant  to 
the  provisions  of  an  earlier  enactment,  such  provisions  are  repealed  by 
implication,  according  to  the  maxim  "  leges  posteriores  contrarias  abrogant," 
especially  if  the  clauses  of  the  later  Act  are  negative  ones.  Thus,  where  a 
railway  company  was  by  its  original  Act  authorised  to  charge  reasonable 
rates  for  the  conveyance  of  passengers,  and  by  a  subsequent  Act  to  extend 
its  line,  and  to  charge  a  lump  sum  for  carrying  passengers  over  the 
extension ;  and  a  third  and  later  Act  authorised  the  company  to  amalgamate 
with  another  company,  provided  its  charges  were  reduced  to  the  same  scale 
as  that  of  such  other  company,  such  scale  being  one  penny  a  mile,  it  was 
held  that  the  company  was  not  entitled  to  charge  more  than  one  penny  a 
mile,  even  over  the  extension,  the  provisions  of  the  earlier  Acts,  so  far  as 
they  authorised  a  .higher  charge,  being  repealed  by  implication  {Brown  v. 
G.  W.  Bwy.  Co.,  1882,  9  Q.  B.  D.  744;  see  also  B.  v.  Whiteley,  1858, 
5H.&K  143). 

So,  where  an  enactment  describes  the  quality  of  an  offence,  or  prescribes 
a  particular  punishment  for  it,  and  a  subsequent  Act  alters  the  quality  of 
the  offence,  as  by  making  it  a  felony  instead  of  a  misdemeanour,  or  a 
misdemeanour  instead  of  a  felony,  or  prescribes  a  different  punishment  for 
the  same  offence,  the  earlier  enactment  is  impliedly  repealed,  the  later 
enactment  operating  by  way  of  substitution  and  not  cumulatively  (Fortescue 
v.  Bethnal  Green  Vestry,  [1891]  2  Q.  B.  170,  177 ;  Michell  v.  Brown,  1858, 
1  El.  &  El.  267 ;  Youle  v.  Mappin,  1861,  30  L.  J.  M.  C.  234;  Whitehead  v. 
Smithers,  1877,  2  C.  P.  D.  553 ;  Summers  v.  Holborn  Board  of  Works,  [1893] 
1  Q.  B.  612;  cp.  Bolinson  v.  Emerson,  1866,  4  H.  &  C.  352;  and  see 
sec.  33  of  the  Interpretation  Act,  1889). 

But  "  a  repeal  by  implication  is  only  effected  where  the  provisions  of  a 
later  enactment  are  so  inconsistent  with  or  repugnant  to  the  provisions  of 
an  earlier  one,  that  the  two  cannot  stand  together.  .  .  .  Unless  two  Acts 
are  so  plainly  repugnant  to  each  other,  that  effect  cannot  be  given  to  both 
at  the  same  time,  a  repeal  will  not  be  implied "  (per  A.  L.  Smith,  J.,  in 
Kutner  v.  Phillips,  [1891]  2  Q.  B.  267;  Mount  v.  Taylor,  1868,  L.  B. 
3  C.  P.  645). 

Where  a  general  intention  is  expressed  by  the  Legislature,  and  also  a 
particular  intention  which  is  incompatible  therewith,  the  particular  in- 
tention must,  as  a  general  rule,  be  considered  in  the  nature  of  an  exception 
{Churchill  v.  Crease,  1828,  5  Bing.  177,  180  ;  Be  Wintonv.  Mayor  of  Brecon, 
1859,  28  L.  J.  Ch.  600);  and  therefore  Acts  dealing  specially  with  particular 
subjects  are  not  deemed  to  be  impliedly  repealed  by  subsequent  enactments 
of  a  general  nature,  unless  there  is  some  express  reference  to  the  previous 
special  legislation,  or  some  necessary  inconsistency  in  the  two  Acts  standing 
together  {Thorpe  v.  Adams,  1871,  L.  B.  6  C.  P.  125 ;  B.  v.  Champneys,  1871, 
L.  E.  6  C.  P.  384;  Seward  v.  Vera  Cruz,  1884,  10  App.  Cas.  59,  68;  Thames 
Conservators  v.  Hall,  1868,  L.  E.  3  C.  P.  415 ;  Bodds  v.  Shepherd,  1876, 
1  Ex.  D.  75).  The  Eules  of  the  Supreme  Court  as  to  costs  do  not  operate 
to  repeal  the  provisions  of  special  Acts  giving  special  costs  in  particular 
cases   {Beeve  v.  Gibson,  [1891]  1  Q.  B.  652;  Hasher  v.    Wood,  1885,   54 
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L.  J.  Q.  B.  419  ;  cp.  Gannett  v.  Bradley,  1878,  3  App.  Cas.  944).  So, 
where  the  provisions  of  a  general  Act  are  inconsistent  with  those  of  a  sub- 
sequent special  Act,  the  provisions  of  the  special  Act  prevail,  and  operate  as 
exceptions  to  the  previous  general  legislation  (L.  C.  C.  v.  London  School 
Board,  [1892]  2  Q.  B.  606 ;  City  and  South  London  Rwy.  Co.  v.  L.  C.  C, 
[1891]  2  Q.  B.  513 ;  Yarmouth  v.  Simmons,  1878,  10  Ch  D.  518). 

[Authorities. — Hardcastle's  Statute  Law,  pp.  331-363,  392-400,  522- 
525 ;  Maxwell's  Lnterpretation  of  Statutes,  pp.  214-263,  585-591,  to  which 
works  the  writer  is  indebted  for  references  to  cases.] 


Replevin. — Where  the  goods  of  a  person  are  wrongfully  taken  out 
of  his  possession,  the  ordinary  remedy  resorted  to  is  an  action  of  detinue. 
At  common  law,  however,  there  was  no  certain  means  by  which  the  plaintiff 
in  this  action  could  obtain  redelivery  of  the  goods  themselves,  as  even  if  he 
recovered  judgment  against  the  defendant,  the  latter  had  the  option  of 
paying  as  damages  the  sum  assessed  by  the  jury  as  their  value.  And  though 
the  Common  Law  Procedure  Act,  1854  (s.  78),  took  away  this  option  from 
the  defendant,  by  giving  to  the  Court  power  to  order  restoration  of  the 
goods  themselves  to  the  plaintiff,  such  power  can  of  course  only  be  exer- 
cised after  all  the  steps  in  the  action  have  been  taken,  and  taken  success- 
fully, on  behalf  of  the  plaintiff.  It  may,  however,  well  happen  that  a 
person  who  has  been  unjustly  deprived  of  certain  goods  may  desire  to 
resume  immediate  possession  of  them  upon  giving  security  for  the  validity 
of  his  claim.     His  proper  remedy  in  this  case  is  by  replevin. 

The  proceeding  is  a  very  ancient  one,  and  provisions  for  its  regulation 
are  contained  in  the  Statute  of  Marlebridge,  an  enactment  of  the  reign  of 
Henry  III.     (See  3  Black.  Com.  146-151,  where  most  of  the  old  learning  on 
the  subject  will  be  found  collected,  including  the  curious  proceedings  known 
as  namium  vetitum,  where  a  distress  had  been  concealed  or  carried  out  of 
the  country.)    It  has  been  said  by  Sir  William  Blackstone  (3  Com.  146)  that 
replevin  only  applies  in  one  instance  of  unlawful  taking,  that  of  wrongful 
distress.     It  is,  however,  now  settled  that  this  statement  is  incorrect,  and  that 
replevin  lies  in  respect  of  all  goods  and  chattels  which  are  unlawfully  taken 
(Com.  Big.  "Beplevin"  (A);  Shannons. Shannon,  1804,  1  Sch.  &  Lef.  324;  9 
E.  E.  36 ;  Gay  v.  Matthews,  1862,  4  B.  &  S.  425).    The  point,  too,  may  now  be 
said  (as  will  presently  be  shown)  to  be  officially  established  by  the  County 
Courts  Act,  1888.     Thus  replevin  lies  for  goods  seized  as  a  distress  due  to 
the  Crown  (Allen  v.  Sharp,  1848,  2  Ex.  Eep.  352),  or  where  goods  are 
improperly  taken  under  the  warrant  of  a  justice  acting  without  jurisdiction 
(George  v.  Chambers,  1843,  11  Mee.  &  W.  149).     But  there  must  have  been 
an  initial  taking  which  was  wrongful ;   so  that  goods  which  have  been 
delivered  to  carriers  under  a  contract,  and  which  are  afterwards  wrongfully 
detained  from  the  consignees,  cannot  be  made  the  subject  of  such  proceed- 
ings (Galloway  v.  Bird,  1827,  4  Bing.  299).     Things,  moreover,  which  have 
been  taken  in  execution  under  the  judgment  of  a  superior  Court  cannot  be 
replevied,  as  they  are  in  the  custody  of  the  law,  and  such  proceedings  would 
amount  to  a  contempt  (G-ilb.  on  Distress  and  Beplevin,  138;  George  v.  Chambers, 
supra,  per  Parke,  B.).    And  there  must  be  a  wrongful  taking  of  the  goods  out 
of  the  possession  of  their  owner.     Consequently  where  a  person  who  was  in 
possession  of  the  plaintiff's  goods,  not  as  a  servant,  but  as  a  bailee  with  a 
special  property  in  them,  delivered  them  to  the  defendant  to  whom  he  was 
indebted,  with  the  intention  of  giving  him  a  lien  upon  them  as  against 
the  plaintiff,  and  the  defendant  took  possession  of  them  peaceably  and  in 
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good  faith  with  the  same  ■  intention  (though  the  goods  being  the  'plaintiff's 
he  of  course  obtained  no  lien  upon  them  as  against  him),  it  was  held  that 
there  had  been  no  taking  changing  the  possession,  and  that,  though  trover 
or  detinue  could  have  been  maintained,  replevin  did  not  lie  {Mennie  v.  Blake, 
1856,  6  El.  &  Bl.  842).  And  though,  as  has  just  been  said,  proceedings  in 
replevin  can  be  brought  in  respect  of  any  wrongful  taking  apart  from 
distress,  such  proceedings  have  been  said  to  be  "  an  unusual  form  of  action 
in  such  cases"  {Mellor  v.  Leather,  1853,  1  El.  &  Bl.  619,  per  Lord  Campbell, 
C.J.).  Indeed,  replevin  is  now  so  seldom  resorted  to  in  these  cases  that  the 
subject  of  this  article  will  be  dealt  with  almost  exclusively  as  a  remedy 
for  wrongful  distress. 

Inasmuch  as  the  taking,  as  has  already  been  seen,  must  have  been 
wrongful,  it  follows  that  the  remedy  of  replevin  is  confined  to  the  case  of 
illegal,  as  distinguished  from  excessive  or  irregular,  distress  (see  Distress)  ; 
and  further,  that  it  cannot  be  resorted  to  if  any  portion  of  the  rent  which 
is  made  the  subject  of  distress  was  due  at  the  time  the  distress  was  levied. 
Nothing,  moreover,  can  be  the  subject  of  replevin  other  than  goods  and 
cattle  {Co.  Litt.  145 5).  Fixtures,  for  example,  though  now  "goods"  for 
certain  purposes  within  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
if  seized  as  a  distress — a  seizure  which  is  unlawful  where  fixtures  are 
attached  to  and  form  part  of  the  land — cannot  be  replevied  (see  per  Keating, 
J.,  in  Gibbs  v.  Cruikshank,  1873,  L.  E.  8  C.  P.  454). 

The  Statute  2  Will.  &  Mary  (sess.  1,  c.  5,  s.  2),  which  first  introduced 
the  right  of  sale  of  distrained  goods — distress  being  at  common  law  only 
a  pledge  in  the  hands  of  the  distrainor — enacted  that  such  sale  might 
take  place  five  days  after  the  distress,  unless  the  tenant  or  owner  of  the 
goods  replevied  them  according  to  law.  The  above  period  of  five  days  is 
now,  by  51  &  52  Vict.  c.  21  (s.  6),  extended  to  a  period  of  not  more  than 
fifteen  days,  if  the  tenant  or  owner  make  a  request  in  writing  to  that  effect 
to  the  distrainor  or  his  bailiff,  giving  at  the  same  time  security  for  any 
additional  cost  that  may  be  occasioned  by  such  extension  of  time ;  though 
power  is  also  given  for  the  sale  to  take  place  during  such  extension  of 
time,  if  the  tenant  or  owner  change  his  mind  and  proffer  a  written  request 
or  give  a  written  consent  to  such  sale  to  the  distrainor  or  his  bailiff.  But 
until  the  sale  takes  place  the  property  in  the  goods  remains  in  their  owner, 
and  the  right  to  replevy  them  lasts  accordingly  until  that  moment,  whether 
the  goods  have  been  removed  from  the  premises  or  not  {Jacob  v.  King,  1814, 
5  Taun.  451;  15  E.  E.  550).  Moreover,  once  the  goods  are  replevied,  the 
distrainor  loses  all  lien  upon  them,  and  consequently  if  their  owner  should 
become  bankrupt  before  the  question  of  the  right  to  possession  is  decided, 
the  claim  of  the  trustee  will  prevail  over  his  own  {Bradyll  v.  Ball,  1785,  1 
Bro.  C.  G.  427). 

The  proceedings  are  usually  brought  both  against  the  landlord  and  his 
bailiff,  but  where  the  former  has  not  authorised  the  distress,  it  would  seem 
that  they  should  not  be  brought  against  him  (see  Bullen  on  Distress,  245). 
As  has  been  seen  from  the  statutes  just  cited,  the  owner  of  the  goods  seized, 
although  not  the  tenant  from  whom  the  rent  is  due,  may  maintain  such 
proceedings,  so  long  as  the  property  in  the  goods  (either  a  general  property, 
or  a  special  property,  as  in  the  case  of  a  pledge)  was  in  him  at  the  time  of 
the  taking  {Co.  Litt.  145  b).  If  the  goods  of  several  persons  be  taken,  they 
cannot  join  in  a  single  replevin,  but  every  one  must  have  a  several  replevin 
{ibid.) ;  though  where  persons  have  a  joint  interest  in  the  goods  which  have  - 
been  taken,  they  may  maintain  the  proceedings  jointly  (Bullen,  244). 

Proceedings  in  replevin  are  now  almost  entirely  regulated  by  the  County 
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Courts  Act,  1888  (51  &  52  Vict.  c.  43),  and  the  rules  made  under  that 
Act.  These  proceedings  fall  easily  and  naturally  into  two  independent 
parts  or  divisions.  First,  the  steps  which  it  is  incumbent  on  the  owner  of 
the  goods  to  take  in  order  to  resume  the  physical  possession  of  them  ;  and 
secondly,  the  steps  which  have  to  be  taken  by  him  in  order  to  prove  that 
his  deprivation  of  the  goods  was  unlawful.  These  two  sets  of  proceedings 
may  be  referred  to  respectively  as  (1)  the  replevy,  and  (2)  the  action  of 
replevin.  As  regards  the  former,  exclusive  jurisdiction  is  vested  in  the 
County  Court  of  the  district  in  which  the  goods  have  been  taken  or  seized. 
As  regards  the  latter,  the  High  Court,  as  will  be  seen,  has  in  certain  cases 
jurisdiction  as  well  as  the  County  Court. 

1.  The  Replevy. — The  first  step  to  be  taken  is  to  apply  to  the  registrar  of 
the  County  Court  of  the  district  to  approve  of  the  security  which  it  is 
necessary  for  the  plaintiff  to  give,  such  registrar  being  now  empowered  to 
issue  all  necessary  process  (to  be  executed  by  the  bailiff  of  the  Court)  in 
relation  to  replevin,  and  to  cause  the  goods  to  be  replevied  to  the  plaintiff 
on  his  giving  security  as  hereinafter  mentioned  (51  &  52  Vict.  c.  43,  s.  134). 
The  plaintiff,  called  the  replevisor,  has  an  option  as  to  the  form  in  which  he 
will  give  the  necessary  security.  He  may,  if  he  please,  give  it  in  the  form 
of  a  deposit  with  the  registrar  of  a  sum  equal  in  amount  to  the  sum  for  which 
he  would  be  required  to  give  security,  together  with  a  memorandum  to  be 
approved  by  the  registrar  and  to  be  signed  by  the  plaintiff,  his  solicitor  or 
agent,  setting  forth  the  conditions  upon  which  such  money  is  deposited 
(s.  109).  In  that  case  the  plaintiff,  when  he  makes  the  deposit,  must 
forthwith  give  notice  to  the  opposite  party,  by  post  or  otherwise,  of  such 
deposit  having  been  made  (C.  C.  Eules,  1889,  Order  29,  r.  4).  Or  he  may, 
at  his  own  cost,  give  security  to  the  other  party,  in  the  form  of  a 
bond  with  sureties  (s.  108).  In  that  case  he  has  to  serve,  by  post 
or  otherwise,  on  the  opposite  party,  and  upon  the  registrar  at  his 
office,  notice  of  the  proposed  sureties,  the  registrar  thereupon  giving 
notice  to  both  parties  of  the  day  and  hour  on  which  he  proposes  that  the 
bond  shall  be  executed,  and  stating  in  the  notice  to  the  obligee  that  any 
valid  objection  which  he  may  have  to  make  to  the  sureties,  or  either  of  them, 
must  be  made  on  such  day  (C.  C.  Eules,  1889,  Order  29,  r.  1).  The  sureties 
have  then  to  make  an  affidavit  of  their  sufficiency,  unless  the  opposite 
party  choose  to  dispense  with  such  affidavit  (Order  29,  r.  2).  The  bond  is 
to  be  executed  in  the  presence  of  the  judge  or  registrar,  or  of  a  commissioner 
to  administer  oaths,  or  of  the  clerk  of  the  registrar  authorised  to  take  affi- 
davits (ibid.  r.  3),  and  is  to  be  given  to  the  party  or  persons  requiring  the- 
security,  the  security  being  deposited,  however,  with  the  registrar  until  the 
action  is  finally  disposed  of  (r.  5).  Once  the  security  has  been  given  and 
approved  of,  the  practice  is  for  the  registrar  to  issue  his  warrant  to  the  high 
bailiff  to  replevy  and  deliver  the  goods  to  the  plaintiff,  the  high  bailiff  in 
obedience  making  a  return  to  the  Court  after  its  execution  (see  form  of" 
warrant  and  return  in  App.  to  C.  C.  E.  1889,  Forms,  No.  246). 

In  former  times  the  officer  charged  with  the  duty  of  replevying  was  the- 
sheriff  of  the  county  in  which  the  goods  were  seized,  and  an  action  was 
always  maintainable  against  him  for  want  of  reasonable  care  in  the  selection 
of  sureties  where  damage  was  in  consequence  caused  to  the  defendant  (see 
Jeffery  v.  Bastard,  1836,  4  Ad.  &  E.  823,  where  the  earlier  cases  will  be 
found  cited).  The  substitution  of  the  registrar  for  the  sheriff  was  first 
made  in  the  County  Courts  Act  of  1856  (19  &  20  Vict.  c.  108),  now  repealed, 
and  with  that  substitution  was  introduced  the  provision,  already  referred  to, 
under  which  the  obligee  of  the  bond  Jias  the  opportunity  of  being  heard  and 
VOL.  xi.  16 


242  EEPLEVIN 

of  objecting  to  the  sureties  whose  names  are  submitted  to  him.  It  is 
therefore  believed  that  no  action  would  now  lie  against  the  registrar  if  the 
sureties  proved  insufficient,  unless  perhaps  it  could  be  shown  that  such 
insufficiency  was  known  to  him  at  the  time  he  approved  the  security.  It  is 
thought,  consequently,  that  the  statement  in  the  Annual  County  Courts 
Practice,  pt.  viii.  ch.  iv.,  that  though  the  registrar  cannot  be  held  to 
warrant  the  sufficiency  of  the  sureties,  he  must  exercise  proper  and  vigilant 
discretion  in  their  selection,  and  that  he  will  be  liable  for  any  negligence 
causing  damage  to  the  defendant,  goes  somewhat  too  far. 

As  regards  the  sureties  themselves,  it  is  specially  provided  (s.  108)  that 
the  Court  in  which  any  action  on  the  bond  snail  be  brought  may  by  order 
give  such  relief  to  them  as  may  be  just,  such  order  having  the  effect  of  a 
defeasance  of  the  bond.  The  penalty  provided  by  the  bond  is  the  maximum 
for  which  they  may  be  made  liable  {Heffordv.  Alger,  1808,  1  Taun.  218; 
Branscombe  v.  Scarbrough,  1844,  6  Q.  B.  13).  If,  however,  the  damages 
really  sustained  be  less  than  the  amount  of  the  bond,  the  proper  course  for 
the  sureties  to  pursue,  upon  liability  being  sought  to  be  enforced  against 
them,  is  to  apply  to  the  Court  for  a  stay  of  proceedings  on  payment  of  the 
amount  really  due  and  costs,  it  being  referred  to  a  Master  to  ascertain  in 
the  case  of  dispute  what  that  amount  is  (Dix  v.  Groom,  1880,  5  Ex.  D.  91). 
In  ascertaining  it  only  the  amount  of  rent  in  arrear  when  the  distress  is 
levied  (in  addition  to  the  costs  of  the  action  of  replevin),  as  distinguished  from 
rent  subsequently  accruing,  can  be  taken  into  consideration  (  Ward  v.  Henley, 
1827,  1  Y.  &  J.  285 ;  30  E.  E.  781).  But  it  is  no  defence  to  an  action 
on  the  bond  that  the  plaintiff  has  already  obtained  judgment  for  the  amount 
of  rent  due  in  the  replevin  action  brought  against  him,  where  such  judgment 
has  remained  unsatisfied  {Tumor  v.  Tumor,  1820,  2  B.  &  B.  107). 

The  nature  and  amount  of  the  security  in  question  depend  upon  whether 
the  replevisor  intends  to  prosecute  the  action  of  replevin  (which,  as  already 
pointed  out,  forms  the  second  stage  in  the  proceedings)  in  the  County  Court 
itself,  or  in  the  High  Court.  In  both  cases  the  security  is  conditioned  to 
prosecute  the  action  with  effect  and  without  delay,  and  to  make  return  of 
the  goods,  if  return  thereof  should  be  adjudged.  In  the  former  case  the 
security  must  be  of  an  amount  sufficient  to  cover  the  alleged  rent  or 
damage  in  respect  of  which  the  distress  has  been  made,  or,  if  the  goods 
have  been  seized  otherwise  than  under  colour  of  distress,  their  value, 
together  with  the  probable  costs  of  the  action,  and  conditioned  to  commence 
an  action  of  replevin  in  the  Court  of  the  district  where  the  goods  have  been 
seized  within  one  month  from  the  date  of  the  security  (s.  136).  In  the 
latter  case,  the  conditions  are  the  same,  except  that  the  replevisor  must 
commence  the  action  of  replevin  within  a  week,  and  he  must  further  prove 
before  the  High  Court,  unless  he  obtain  judgment*  by  default,  that  he  had 
good  ground  for  believing  either  that  the  title  to  some  corporeal  or  in- 
corporeal hereditament  the  rent  or  value  of  which  exceeded  £20  a  year,  or 
to  some  toll,  market,  fair,  or  franchise,  was  in  question,  or  that  such  rent  or 
damage  or  the  value  of  the  goods  seized  exceeded  £20  (s.  135).  The  word 
"  damage  "  in  the  above  provisions  refers,  it  is  thought,  to  the  case  of  distress 
for  damage  feasant. 

The  condition  to  prosecute  the  action  "  with  effect "  will  not  be  fulfilled 
unless  it  terminate  in  success  (Perreau  v.  Bevan,  1826,  5  Barn.  &  Cress. 
284 ;  Jackson  v.  Hanson,  1841,  8  Mee.  &  W.  477).  Interruption,  however, 
of  the  proceedings  by  the  act  of  God,  e.g.  by  the  death  of  the  replevisor,  has 
been  held  to  be  no  breach  (Morris  v.  Matthews,  1841,  2  Q.  B.  293).  The 
meaning  of  the  second  part  of  the  condition,  to  prosecute  the  action  "  without 
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delay,"  is  that  it  must  be  carried  on  with  due  diligence  {Harrison  v.  Wardle, 
1833,  5  Barn.  &  Adol.  146) ;  nor  is  it  any  answer  to  say  that  delay,  if  it  has 
caused  prejudice  to  the  other  party,  has  been  no  more  than  ordinarily  arises 
in  the  practice  of  the  Court  {Gent  v.  Cutis,  1847,  11  Q.  B.  288).  A  delay,  for 
example,  of  two  years  will  be  clearly  a  breach  of  the  condition  in  question 
(Axford  v.  Perrett,  1828,  4  Bing.  586). 

2.  The  Action  of  Replevin. — This,  as  already  seen,  may  be  brought  either 
in  the  County  Court,  where  the  replevy  itself  has  taken  place,  or  in  the 
High  Court.  If  brought  in  the  High  Court,  the  plaintiff,  as  before  mentioned, 
must  be  able  to  prove  that  he  had  good  ground  to  believe  the  title  to  some 
hereditament  the  rent  or  value  of  which  is  over  £20  a  year  or  to  some 
franchise,  etc.,  came  in  question,  or  that  the  rent  or  damage  or  value  of  the 
goods  seized  exceed  £20 ;  for  this  forms  one  of  the  conditions  of  the  security 
which  has  then  to  be  given.  It  has  also  been  seen  that  a  further  condition 
of  the  security  is  that  the  action  should  then  be  commenced  within  a  week. 
There  is  no  special  feature  distinguishing  the  action  of  replevin  when 
brought  in  the  High  Court  from  other  actions  as  to  the  procedure  which 
has  to  be  followed.  The  form  of  the  indorsement  of  writ  is  given  in  the 
Appendix  to  the  B.  S.  C.  1883 :  "  The  plaintiffs  claim  is  in  replevin  for 
goods  wrongfully  distrained  "  ( App.  A.  pt.  iii.  s.  4).  Where  a  statement  of 
claim  is  delivered,  it  should  include  any  special  damage  which  the  plaintiff 
may  have  sustained  {Gibbs  v.  Cruikshank,  1873,  L.  B.  8  C.  P.  454).  Should 
the  defendant  succeed  in  the  action,  he  will  of  course  be  entitled  to  have 
the  replevied  goods  returned  to  him,  a  judgment  which  will,  if  necessary,  be 
enforced  by  a  writ  of  execution,  called  in  former  times  the  writ  de  retorno 
hdbendo.  Under  Stat.  11  Geo.  n.  c.  19,  s.  22,  he  also  became  entitled  to 
double  costs ;  but  these  are  now  replaced  by  a  full  and  reasonable  indemnity 
as  to  all  costs  and  charges  in  and  about  the  action  (5  &  6  Vict.  c.  97,  s.  2). 
If,  on  the  other  hand,  the  plaintiff  should  be  successful,  the  Court  will  be 
very  reluctant  to  grant  a  new  trial,  even  on  the  condition  of  costs  being 
paid  by  the  defendant:  an  observation  which  applies  with  special  force 
when  security  has  been  given  in  the  form  of  a  bond,  as  the  liability  of  the 
sureties  ought  not  to  be  renewed  unless  a  strong  case  is  made  out,  the  land- 
lord being  left  to  his  other  remedies  for  the  recovery  of  the  rent  due  to  him 
{Parry  v.  Duncan,  1831,  7  Bing.  243 ;  33  B.  B.  459).  It  must  not,  however, 
be  lost  sight  of  that  the  real  object  of  the  replevin  proceedings  is  to  try  a 
right  and  not  to  recover  damages;  so  that  the  defendant  is  not  to  be 
debarred  from  the  right  in  a  proper  case  to  a  new  trial  by  the  mere  fact 
that  the  damages  which  have  been  recovered  against  him  are  small 
{Edgson  v.  Gardwell,  1873,  L.  B.  8  C.  P.  647). 

As  a  result  of  what  has  already  been  said,  the  second  stage  in  the 
replevin  proceedings  more  usually  follows  the  first  by  being  brought  in  the 
County  Court.  The  plaintiff  has  then  a  month  instead  of  a  week  from  the 
time  of  giving  the  security  in  which  to  initiate  them,  and  they  are  brought 
in  the  usual  manner  by  plaint,  the  Court  of  the  district  in  which  the  goods 
have  been  seized  alone  having  jurisdiction  (51  &  52  Vict.  c.  43,  s.  133). 
"Where  the  County  Court  is  chosen  as  the  forum  of  the  proceedings,  no 
other  cause  of  action  may  be  joined  in  the  plaint  (C.  C.  B.  1889,  Order  34, 
r.  1).  The  limitations  as  to  the  jurisdiction  of  these  Courts,  now  contained 
in  the  County  Courts  Act  (ss.  56  et  seq.),  do  not  apply  in  the  case  of 
replevin  {R.  v.  Raines,  1853,  1  El.  &  Bl.  855;  Fordham  v.  Akers,  1863, 
4  B.  &  S.  578) ;  so  that  the  proceedings  may  be  brought  in  the  County  Court 
whatever  the  amount  in  issue  may  be.  This,  however,  is  subject,  as  will  be 
presently,  mentioned,  to  the  right  on  the  part  of  the  defendant  alone  to 
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remove  the  proceedings  by  certiorari  into  the  High  Court  (51  &  52  Vict, 
c.  43,  s.  137).  On  entering  his  plaint,  the  plaintiff  must  specify  and 
describe  in  a  statement  of  particulars  the  cattle  or  the  several  goods  and 
chattels  taken  in  the  distress  or  other  taking  of  which  he  complains 
(Order  34,  r.  2).  He  should  also  include  in  his  plaint  a  claim' for  any 
special  damage  which  may  have  resulted  to  him  from  the  seizure  (Gibbs 
v.  Cruikshank,  supra).  The  proceedings  follow  the  same  course  as  other 
actions  in  the  County  Court  (Order  34,  r.  3),  and  it  is  specially  provided 
that  at  the  instance  of  either  party  they  may  be  had  before  a  jury 
(Order  22,  r.  3).  The  forms  of  judgment  where  the  defendant  succeeds 
differ  according  as  the  seizure  is  (a)  in  respect  of  a  distress  for  rent ;  (b)  in 
respect  of  a  distress  for  damage  feasant ;  (c)  in  other  cases. 

(a)  Where  the  distress  is  for  rent  or  for  any  other  claim  for  which  a 
distress  may  be  lawfully  taken,  the  defendant  may  require  the  Court,  or 
where  the  action  is  tried  before  a  jury,  the  jury,  to  find  the  value  of  the 
goods  distrained ;  if  that  value  is  less  than  the  amount  of  rent  or  otherwise 
of  money  in  arrear,  judgment  is  given  for  the  amount  of  such  value,  but  if 
such  rent  is  less  than  the  value  so  found,  judgment  is  given  for  the  amount 
of  such  rent  or  other  sum,  such  judgment  being  enforced  in  the  same 
manner  as  any  other  judgment  of  the  Court  (Order  34,  r.  4). 

(b)  Where  the  distress  is  for  damage  feasant,  the  plaintiff  may  require 
the  Court,  or,  if  the  action  is  tried  with  a  jury,  the  jury,  to  find  the  amount 
of  the  damage  sustained  by  the  defendant,  and  judgment  is  then  given 
in  favour  of  the  defendant  in  the  alternative,  for  a  return  or  for  the  amount 
of  the  damage  so  found  (Order  34,  r.  5). 

(c)  In  cases  of  replevin  other  than  those  arising  out  of  a  seizure  by  way 
of  distress,  where  the  defendant  justifies  the  taking  and  proves  his  case,  the 
judgment  for  the  defendant  is  for  a  return  of  the  goods  with  or  without 
costs  (Order  34,  r.  6). 

Where,  on  the  other  hand,  the  plaintiff  succeeds,  he  will  be  entitled  to 
keep  the  goods  which  have  been  replevied  to  him,  and  to  recover  the 
expenses  to  which  he  has  been  put  in  replevying  them  (Gibbs  v.  Cruikshank, 
supra),  together  with  any  ulterior  damage  which  he  may  have  sustained  from 
their  seizure  (ibid. ).  Where,  for  example,  proof  was  given  of  loss  of  business  and 
injury  to  credit  and  trade  reputation,  he  was  held  entitled  to  recover  damages 
for  this  as  well  as  in  respect  of  the  illegal  seizure  itself  (Smith  v.  Enright, 
1893,  63  L.  J.  Q.  B.  220).  He  cannot,  however,  recover  in  replevin 
damages  for  trespass  to  land  committed ,  during  the  seizure  (Gibbs  v. 
Cruikshank,  supra). 

It  is  now  specifically  provided  (C.  C.  E.  Order  50^4,  r.  9)  that  the  judge 
in  replevin  proceedings  may  order  costs  to  be  taxed  under  columns 
(A),  (B),  or  (C),  and  that  in  default  of  any  such  order  they  shall  be  taxed 
under  column  (B). 

The  general  right  to  appeal  to  the  High  Court  which  is  given  by  sec.  120 
of  the  County  Courts  Act,  1888,  on  a  point  of  law,  or  on  the  admission  or 
rejection  of  evidence,  is  cut  down  as  regards  the  present  matter  by  the 
provision  contained  in  the  same  section,  that  there  shall  be  no  appeal 
without  leave  of  the  judge  in  any  action  of  replevin  "where  the  amount  of 
rent  or  the  damage  or  value  of  the  goods  seized  does  not  exceed  £20."  It 
is  thought  that  on  the  true  construction  of  this  provision  it  is  severable, 
that  the  £20  limitation  as  to  the  amount  of  rent  applies  to  cases  of  landlord 
and  tenant,  that  as  to  damage  to  distress  damage  feasant,  and  that  as  to 
the  value  of  the  goods  seized  to  the  case  where  there  has  been  a  seizure 
otherwise  than  under  colour  of  distress  (cp.  ss.  135,  136).     If  so,  it  would, 


EEPLY,  EIGHT  OF  245 

follow  that  no  appeal  can  lie  without  leave  of -the  County  Court  in  cases 
of  a  distress  for  rent  where  the  amount  of  rent  does  not  exceed  £20,  even 
though  the  value  of  the  goods  seized  may  exceed  that  limit.  In  Smith  v. 
Enright  {supra),  however,  where  the  point  does  not  appear  to  have  been 
raised,  it  seems  to  have  been  held  otherwise. 

As  already  stated,  where  the  action  of  replevin  is  brought  in  the  County 
Court,  the  defendant  may  remove  it  into  the  High  Court  by  the  writ  of 
certiorari.  By  51  &  52  Vict.  c.  43  (s.  137)  the  defendant,  if  desirous  of 
obtaining  such  writ,  must  apply  for  the  same  to  the  High  Court  or  to  a 
judge  thereof,  giving  security  to  be  approved  by  a  Master  for  such  amount, 
not  exceeding  £150,  as  the  Master  may  think  fit.  The  condition  of  such 
security  is  to  defend  the  action  with  effect,  and  unless  the  replevisor  dis- 
continues or  fails  to  prosecute  or  becomes  nonsuit  therein,  to  prove  before 
the  High  Court  that  he,  the  defendant,  had  good  ground  for  believing  either 
that  the  title  to  some  corporeal  or  incorporeal  hereditament,  the  rent  or 
value  whereof  exceeded  £20  a  year,  or  to  some  toll,  market,  fair,  or  franchise, 
was  in  question,  or  that  the  rent  or  damage  in  respect  of  which  the  distress 
has  been  taken  or  the  value  of  the  goods  seized  exceeded  £20.  The  mean- 
ing of  defending  the  action  "  with  effect "  is  the  same  here  as  its  meaning 
in  the  case  of  the  plaintiff  before  discussed ;  and  the  condition  will  accord- 
ingly not  be  fulfilled  unless  the  defendant  succeeds  in  the  action  (Tummons 
v.  Ogle,  1856,  6  El.  &  Bl.  571).  The  County  Courts  Act  in  three  different 
sections  (129,  130,  and  132)  contains  special  provisions  as  to  the  procedure 
to  be  followed  in  obtaining  the  writ  of  certiorari.  For  these  provisions  the 
above  sections  themselves  should  be  consulted  (see  also  article  Certiorari). 

[Authorities. — Gilbert  on  Distress  and  Replevin,  4th  ed.,  1823 ;  Wilkin- 
son on  Replevin,  1825 ;  Bullen,  Distress,  1842.] 


Replication — The  name  given  in  the  old  practice  to  what  is  now 
called  the  Reply  {q_.v.).     See  Pleading,  Before  the  Judicture  Act. 


Reply — The   answer  in   Pleading  (see  ante,  vol.  x.  at  p.  128)  to 
the  Statement  of  Defence. 


Reply,  Right  Of. — In  civil  proceedings,  the  right  of  the  party 
who  begins,  or  of  his  counsel,  to  reply,  depends  upon  whether  the  opponent 
has  adduced  any  evidence.  If,  when  the  case  of  the  party  beginning  has 
concluded,  the  opponent  calls  any  witnesses  or  puts  in  any  documentary 
evidence,  or  if  he  has  previously  in  the  course  of  the  trial  put  in  any 
document,  the  party  beginning  or  his  counsel  has  a  right  of  reply  on  the 
whole  case.  Where  the  opposing  counsel  opens  facts,  and  calls  no  witnesses 
to  prove  them,  the  party  beginning  has  not  an  absolute  right  of  reply ;  but, 
in  such  a  case,  in  order  to  prevent  injustice  being  done  by  counsel  having 
improperly  opened  facts  which  he  did  not  intend  to  prove,  the  Court  has 
discretion  to  permit  the  party  beginning  to  reply  {Crerer  v.  Sodo,  1827, 
Moo.  &  M.  85  ;  Naish  v.  Brown,  1846,  2  Car.  &  Kir.  219).  If  the  opponent 
in  his  address  cites  cases,  and  does  not  adduce  any  evidence,  the  party 
beginning  is  entitled  to  make  observations  on  the  cases  cited,  though  he  has 
no  right  of  general  reply  {Power  v.  Barham,  1835,  7  Car,  &  P.  356). 

In  criminal  cases,  if  any  evidence  is  produced  on  the  part  of  the 
prisoner,  the  counsel  for  the  prosecution  is  entitled  to  reply.      This  rule 
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applies  although  the  only  witnesses  called  on  behalf  of  the  prisoner  are 
witnesses  to  character ;  and  the  right  of  reply  is  a  right  to  reply  on  the 
whole  case,  and  not  merely  on  the  evidence  as  to  character.  It  is  entirely 
in  the  discretion  of  the  counsel  for  the  prosecution  whether  he  exercises 
such  right  or  not,  but  in  practice,  where  the  only  evidence  adduced  by  the 
prisoner  is  evidence  as  to  character,  the  right  ought  not  to  be  exercised 
except  under  very  special  circumstances  (B.  v.  Stannard,  1837,  7  Car.  &  P. 
673 ;  JR.  v.  Whiting,  1837,  7  Car.  &  P.  771 ;  and  see  7  Car.  &  P.  677). 

When  two  or  more  persons  are  tried  together  on  one  indictment,  and 
some  of  the  prisoners  elect  to  call  witnesses  and  the  others  do  not,  then,  if 
the  evidence  which  is  given  is  applicable  to  the  cases  of  all  the  prisoners, 
the  counsel  for  the  prosecution  has  a  general'  right  of  reply  on  the  whole 
case ;  but  if,  on  the  other  hand,  the  prisoners  set  up  distinct  and  separate 
defences,  and  the  evidence  does  not  affect  the  cases  of  those  who  have  not 
called  any  witnesses,  the  reply  ought  to  be  confined  to  the  cases  of  those 
who  called  the  witnesses,  or  whose  cases  are  affected  by  the  evidence  given 
(B.  v.  Trevelli,  1882,  15  Cox  C.  C.  289 ;  B.  v.  Briggs,  1858,  1  F.  &  F.  106 ; 
B.  v.  Burton,  1861,  2  F.  &  F.  788 ;  B.  v.  BlacTcburne,  1853,  6  Cox  C.  C.  333 ; 
B.  v.  Jordan,  1839,  9  Car.  &  P.  118). 

In  the  case  of  a  public  prosecution,  whether  for  treason,  felony,  or  mis- 
demeanour, the  Attorney-General,  appearing  in  his  official  capacity  on  behalf 
of  the  Crown,  has  a  general  right  of  reply  although  no  evidence  is  produced 
on  the  part  of  the  prisoner  (B.  v.  Marsden,  1829,  Moo.  &  M.  439 ;  and  see 
7  Car.  &  P.  677).  This  rule  also  applies  in  the  case  of  the  Solicitor-General, 
appearing  in  his  official  capacity  as  representing  the  Attorney-General 
(B.  v.  Toakley,  1866,  10  Cox  C.  C.  406;  B.  v.  Barrow,  1866,  10  Cox  C.  C. 
407) ;  and  in  B.  v.  Gardner,  1845,  1  Car.  &  Kir.  628,  which  was  a  prosecu-; 
tion  by  the  Post  Office  for  felony,  the  counsel  for  the  prosecution,  although 
not  one  of  the  law  officers  of  the  Crown,  was  permitted  to  exercise  a  similar 
right,  upon  his  declaring  that  he  represented  the  Attorney-General.  The 
latter  ease  has,  however,  been  disapproved ;  and  it  must  probably  now  be1 
considered  that  the  right  to  reply  when  no  evidence  is  given  on  behalf  of 
the  prisoner  is  confined  to  cases  where  the  Attorney-General  or  Solicitor- 
General  appears  in  person  (see  B.  v.  Taylor,  1859,  1  F.  &  F.  535  ;  B.  v. 
Beckwith,  1858,  7  Cox  C.  C.  505).  In  B.  v.  Christie,  1858,  7  Cox  C.  C.  506; 
Martin,  B.,  considered  the  right  a  very  objectionable  one,  and  refused  to 
permit  the  Attorney-General  of  the  County  Palatine  to  exercise  it  on  a 
trial  for  murder. 

Reporter;    Reports. — See  Law  Eepoeting  ;  Law  Eeports. 

Report  Office.— See  Pay  Office. 

Reports. — See  Privilege, 

Representation — The  act  of  representing,  or  standing  in  the1 
place  of,  another.  Thus  an  executor  represents  his  testator ;  an  ad- 
ministrator his  intestate.  See  Executoks  and  Administeatoes  ;  Eeal 
Eepeesentative. 

As  to  representation  in  contract,  see  Conteact.  '-. 
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Representation  of  the  People  Acts.— See  Franchise 
(Electokal)  ;  Redistribution  of  Seats. 


Reprieve  (reprendre)  is  the  suspension  of  the  execution  of  a  capital 
sentence  for  crime.  Such  suspension  may  take  place  in  one  of  four  ways : 
— (1)  Ex  mandato  regis,  i.e.  in  exercise  of  the  royal  prerogative  of  mercy, 
where  time  is  needed  to  consider  the  character  of  the  offence,  usually  in  the 
case  of  a  capital  sentence,  with  a  view  to  pardon  or  commutation. 

(2)  Ex  arbitrio  judicis,  i.e.  at  the  discretion  'of  the  Court,  to  enable  the 
offender  to  apply  for  an  absolute  or  conditional  pardon,  or  commutation  or 
mitigation  of  sentence.  No  reprieve  can  now  be  granted  by  the  Court  on 
conviction  for  murder  (24  &  25  Vict.  c.  100,  s.  2) ;  but  in  the  case  of  other 
capital  felonies  the  sentence  of  death  may  be  recorded  without  being  pro- 
nounced, which  has  the  effect  of  a  reprieve  by  the  Court  (4  Geo.  IV.  c.  48 ; 
7  Will.  iv.  and  1  Vict.  c.  77,  ss.  2-4). 

(3)  Ex  necessitate  legis,  where  some  fact  is  disclosed  which  entitles  the 
offender  to  delay  in  execution,  e.g.  where  a  woman  convicted  of  a  capital 
offence  is  found  to  be  pregnant.     See  Matrons,  Jury  of. 

(4)  Where  the  convict  becomes  insane  between  judgment  and  execution 
(see  4  Steph.  Com.  444). 


Reprisals  in  international  law  is  the  name  given  to  measures  of 
violence  taken  by  one  State  against  another  in  order  to  obtain  reparation 
for  wrongs  committed.  The  commonest  form  of  reprisals  is  by  way  of 
embargo  (q.v.),  which  is  the  detention  by  a  State  of  all  the  vessels  in  its 
ports  belonging  to  the  State  against  which  reprisals  are  to  be  effected. 

Other  forms  of  reprisals  are  the  interruption  of  commercial  or  postal 
and  telegraphic  relations,  and  the  expulsion  of  all  citizens  of  the  offending 
State. 

"  Such,  measures  as  those  mentioned,"  says  Mr.  Hall,  "  are  prima  facie  acts  of  war ;  and 
that  they  can  be  done  consistently  with  the  maintenance  of  peace  must  be  accounted  for, 
as  in  the  case  of  like  acts  done  in  pursuance  of  the  right  of  self-preservation,  by 
exceptional  reasons.  .  .  .  They  are  supposed  to  be  used  when  an  injury  has  been  done 
in  the  commission  of  which  a  State  cannot  be  expected  to  acquiesce,  for  which  it  cannot 
get  redress  by  purely  amicable  means,  and  which  is  scarcely  of  sufficient  magnitude  to 
be  a  motive  of  immediate  war.  A  means  of  putting  stress,  by  something  short  of  war, 
upon  a  wrong-doing  State  is  required ;  and  reprisals  are  not  only  milder  than  war  .... 
but  are  capable  of  being  limited  to  such  acts  only  as  are  the  best  for  enforcing  redress 
under  the  circumstances  of  the  particular  case  " 

(International  Law,  p.  382).     See  Eetorsion. 


Reprises — Deductions  and  duties  paid  yearly  out  of  a  manor  or 
lands  as  rent-charges,  etc.  (Cowell,  Law  Diet.). 


Republic— See  State. 

Republication  of  Will.— See  Will. 
Repudiation. — See  Contract;  Sale  of  Goods. 
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Repugnant. — That  is  repugnant  which  is  contrary  to  anything 
said  before;  and  repugnancy  in  deeds,  grants,  indictments,  verdicts,  etc., 
will  make  them  void.  The  common  law  abhors  repugnancies  and  in- 
congruities; but  the  former  part  of  a  deed,  etc.,  shall  stand,  where  the 
latter  part  is  repugnant  to  it  (Jacob,  Laio  Diet.,  s.v.). 

See  Interpretation,  vol.  vii.  p.  30,  Eules  17,  20 ;  and  as  to  repugnant 
Conditions,  vol.  hi.  p.  251. 


Reputation — As  to  injuries  to,  see  Damages;  Defamation.  As 
to  evidence  of,  see  Chaeactek,  Evidence  as  to;  Evidence,  vol.  v.  at 
pp.  87,  91. 


Reputed  Manor.— See  Manor. 


Reputed  Ownership. — The  doctrine  of  reputed  ownership  is 
but  a  part  of  the  doctrine  of  estoppel,  the  principle  whereon  it  is  based 
being  that  if  a  man  is  allowed  by  the  true  owner  of  property  to  retain  it  in 
his  possession  and  thereby  obtain  credit  on  the  faith  of  his  "  reputed  owner- 
ship "  of  the  property,  the  true  owner  may  not  as  against  creditors  of  the 
reputed  owner  assert  his  own  right  to  the  property,  and  consequently  such 
property  is  liable  to  satisfy  the  reputed  owner's  debts. 

The  doctrine  was  introduced  into  English  bankruptcy  law  as  early  as 
21  Jac.  I.  c.  19,  and  the  provisions  in  this  respect  of  the  enactment  were 
reproduced  by  the  Bankruptcy  Acts  of  1849  and  1869.  By  the  modern 
law  of  bankruptcy  (Act  of  1883, 46  &  47  Vict.  c.  52,  s.  44  (iii.)),  the  doctrine 
is  restricted  to  trade  chattels,  viz. :  goods  being  at  the  commencement  of 
the  bankruptcy  in  the  possession  order  or  disposition  of  the  bankrupt  in  his 
trade  or  business,  by  the  consent  and  permission  of  the  true  owner,  under 
such  circumstances  that  he  is  the  reputed  owner  thereof.  Things  in  action 
other  than  debts  due  or  growing  due  to  the  bankrupt  in  the  course  of  his 
trade  or  business  are  not  goods  within  the  definition. 

For  a  discussion  of  the  law  on  the  subject,  and  the  effect  of  the  provisions 
of  the  Bankruptcy  Act,  see  Bankruptcy  ;  Order  and  Disposition. 


Request,    Letter   of.' — See  Commission,  Evidence  on;  Com- 
missions, Bogatory;  Arches,  Court  of. 


Request- note — A  document  containing  particulars  of  dutiable 
goods  which  the  importer  requests  to  be  removed  from  one  warehouse  to 
another,  the  name  of  the  warehouse  to  which  it  is  desired  to  remove  the. 
goods,  and  such  other  information  as  the  commissioners  of  customs  or  the 
proper  officer  may  direct  or  require  (Customs  Consolidation  Act,  1876,  s.  88). 


Requests,  Courts  Of. — See  Court  of  Bequests. 


Required. — As  to  the  meaning  in  a  contract  of  the  words 
required,"  see  Wilson  v.  Eynock,  1877,  W.  N.  164. 
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Requisitions.— See  Wae. 


Requisitions  on  Title  are  usually  made  on  behalf  of  a  pur- 
chaser or  proposed  mortgagee  of  land,  after  the  delivery  of  the  abstract  of 
title,  for  the  purpose  of — (1)  obtaining  information  as  to  facts  and  explanation 
of  doubtful  transactions  disclosed  by  the  abstract ;  (2)  specifying  evidence 
of  title  required  to  be  furnished ;  (3)  raising  objections  to  defects  in  title  or 
evidence ;  and  (4)  pointing  out  what  is  required  to  complete  the  abstract 
and  perfect  the  title. 

In  the  case  of  a  sale,  both  the  right  to  make  requisitions,  and  the  time 
within  which  they  may  be  made,  are  frequently  limited  by  special  conditions; 
but  it  should  not  be  too  readily  assumed  that  every  condition  which  pur- 
ports to  preclude  the  purchaser  from  taking  an  objection  is  effectual  for 
that  purpose,  especially  if  the  objection  is  one  which  goes  to  the  root  of  the 
title  (see  In  re  Tanqueray-  Willaume  and  Landau,  1882,  20  Ch.  D.  465).  It  is 
seldom  necessary  or  desirable  to  confine  the  requisitions,  in  the  first  instance, 
strictly  within  the  limits  allowed  by  the  conditions;  but  the  danger  of 
insisting  on  untenable  requisitions  must  not  be  lost  sight  of,  nor  must  it  be 
forgotten  that  a  good  bargain  may  be  lost  by  merely  making  such  a  requisi- 
tion where  the  contract  empowers  the  vendor  to  rescind  if  any  requisition 
is  made  which  he  is  unable  or  unwilling  to  comply  with  (In  re  Starr-Bowketl 
Building  Society  and  Sibun,  1889,  42  Ch.  D.  375). 

Each  requisition  should  be  framed  so  as  to  explain  its  materiality,  as  this 
conduces  to  a  saving  of  time  and  expense;  for  unless  the  vendor's  solicitor 
understands  the  point  of  a  requisition,  he  is  not  likely  to  deal  with  it  in  his 
first  answers. 

Information  should  be  required  as  to  every  transaction  which  is  not  free 
from  doubt,  even  where  a  satisfactory  explanation  appears  probable,  as  the 
disclosure  of  further  facts  may  put  a  different  complexion  upon  it,  when  it 
may  be  too  late  to  make  a  fresh  requisition ;  and  although  a  purchaser  cannot 
insist  on  an  answer  to  an  inquiry  whether  there  is  any  settlement  or  other 
encumbrance  not  disclosed  by  the  abstract  (In  re  Ford  and  Sill,  1879, 10  Ch. 
D.  365),  it  may  still  be  prudent  to  ask  the  question. 

The  special  points  calling  for  requisitions  in  the  various  kinds  of  instru- 
ments and  titles  have  been  dealt  with  under  Abstract  of  Title.  In  every 
case  a  requisition  should  be  made  for  production  of  the  original  deeds, 
probates  of  wills,  and  office  copies  of  instruments  of  record ;  while  in  most 
cases  it  is  necessary  to  require  evidence  of  the  identity  of  the  property 
purchased  with  that  to  which  title  is  shown.  Evidence  should  also  be 
required  of  the  happening  of  contingencies  and  performance  of  conditions 
on  which  the  title  depends ;  and  where  any  instrument  appears  to  be  unexe- 
cuted or  insufficiently  stamped,  or  to  require  registration  or  enrolment,  a 
requisition  should  be  made  for  the  defect  to  be  cured.  The  cesser  of  prior 
estates,  the  discharge  of  encumbrances,  the  payment  of  succession  duty  and 
estate  duty,  the  release  of  restrictions  and  overriding  powers,  and  the  getting 
in  of  outstanding  estates  and  interests,  should  also  be  required  to  be  shown ; 
while  requisitions  as  to  the  parties  to  join  in  the  conveyance,  and  as  to  the 
custody  of  the  title-deeds,  will  generally  save  trouble  when  the  time  comes 
for  completion. 

The  alteration  in  the  devolution  of  real  estate  effected  by  the  establish- 
ment of  a  real  representative  in  cases  of  death  after  the  commencement  of 
the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  removes  a  fruitful  source 
of  requisitions,  but  renders  it  necessary  to  require  the  title  to  freeholds  to 
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be  traced  through  the  personal  representatives  of  every  sole  beneficial  owner 
dying  after  the  commencement  of  the  Act,  including  the  donee  of  a  general 
power  of  appointment,  if  he  has  executed  it  by  his  will  (see  s.  1).  Where 
the  title  is  so  traced,  all  the  personal  representatives  (if  more  than  one) 
must  be  required  to  convey  (see  s.  2),  and  the  concurrence  of  the  devisee 
should  be  required  or  a  written  acknowledgment  obtained  from  him  that  the 
devise  has  not  beeq  assented  to  (see  s.  3).  Moreover,  as  the  Act  enables 
probate  to  be  obtained,  although  there  be  no  personal  estate  (s.  1),  probate 
should  always  be  required  in  cases  of  death  after  the  Act,  though  the  will 
deal  only  with  real  estate.  It  will  be  observed  that  the  Act  does  not  alter 
the  devolution  of  copyholds  or  customary  freeholds  where  admission  is 
necessary  to  perfect  a  purchaser's  title  (see  s.  1). 

In  the  case  of  leaseholds  the  production  of  the  receipt  for  the  last 
payment  of  rent  should  always  be  required,  and  also,  where  there  is  a 
covenant  to  insure,  tbe  receipt  for  the  current  fire  insurance  premium. 

A  speedy  decision  as  to  the  right  to  insist  on  any  requisition  may  be 
obtained  by  summons  under  the  Vendor  and  Purchaser  Act,  1874  (37  & 
38  Vict.  c.  78,  s.  9),  provided  the  question  does  not  affect  the  existence  or 
validity  of  the  contract  (see  In  re  Davis  and  Cavey,  1888,  40  Ch.  D.  601). 

[Authorities. — See  list  at  end  of  Abstract  of  Title.] 


Re  red  OS. — See  Images  in  Churches. 

As  to  the  law  and  cases  on  this  subject,  see,  in  addition  to  cases 
cited  in  article  Images  in  Churches,  Vicar  of  St.  John,  Pendlebury,  [1895] 
Prob.  178. 

[Authorities. — Phillimore,  JSccl.  Law,  2nd  ed. ;  Talbot  on  Ritual] 


Rescission. — See  Contract;  Damages;  Specific  Performance. 


Rescue. — 1.  This  term  is  usually  applied  to  an  interference  with 
criminal  justice,  consisting  in  forcibly  freeing  a  person  from  lawful  custody 
against  the  will  of  the  custodian  (1  Co.  Inst.  160 ;  Steph.  Dig.  Gr.  Law,  5th 
ed.,  p.  117).  It  differs  from  assisting  a  prisoner  to  escape,  which  does  not 
necessarily  imply  force,  and  from  prison-breaking  (see  Escape  ;  Prison 
Breaking).  And  as  it  usually  involves  Assault  and  battery,  prosecutions 
for  the  common  law  offence  are  rare. 

At  common  law  a  rescue  is  treason,  felony,  or  misdemeanour,  according 
as  the  person  rescued  was  guilty  of  treason,  felony,  or  misdemeanour 
(1  Hale,  P.  C.  116 ;  Hawk.  P.  C.  bk.  ii.  c.  21 ;  Russell,  Crimes,  6th  ed., 
p.  904) ;  but  rescue  when  felonious  was  chargeable  (see  1  &  2  Geo.  rv.  c.  88, 
s.  1 ;  1  Hale,  P.  C.  599-607),  as  traitor  or  felon.  The  rescuer  could  not  be 
convicted  as  a  traitor  or  felon  unless  the  person  rescued  had  been  convicted 
of  his  offence,  but  could  be  tried  for  a  misdemeanour  for  interfering  with 
justice  (1  Hale,  P.  C.  116  ;  Hawk.  P.  C.  bk.  ii.  c.  21).  In  the  case  of  rescue 
of  traitors  or  misdemeanants,  the  rescuer  can  be  treated  as  a  principal.  In 
the  case  of  rescue  from  private  custody,  the  rescuer  to  be  liable  must  know 
that  the  custody  is  for  crime  (1  Hale,  P.  C.  606).  Rescue  of  a  prisoner  from 
the  High  Court  or  a  Court  of  Assize,  oyer  and  terminer,  or  gaol  delivery,  was 
punishable — (1)  if  blows  were  struck,  by  perpetual  imprisonment,  amputation 
of  the  right  hand,  and  loss  of  lands  for  life,  and  forfeiture  of  goods ;  (2)  if 
blows  were  not  struck,  by  the  same  penalties,  except  amputation  (1  Russt 
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Cr.,  6th  ed.,  pp.  322,  323).  It  would  now  be  treated  as  contempt  of 
Court. 

There  has  been  a  great  deal  of  legislation  with  respect  to  particular 
cases  of  rescue,  which  is  mixed  up  with  escape  and  prison-breaking.  The 
more  important  enactments  are  the  following : — 

(a)  It  is  a  felony  by  force  to  set  at  liberty  or  rescue  or  attempt  to  rescue 
out  of  prison  a  person  committed  or  convicted  of  murder,  or  to  rescue  or 
attempt  to  rescue  a  convicted  murderer  going  to  execution  (25  Geo.n.c.  37,s.  9). 

The  offence  seems  to  be  now  punishable  by  penal  servitude  for  life,  or 
not  less  than  three  years,  or  imprisonment  with  or  without  hard  labour  for 
not  over  two  years  (7  Will.  IV.  and  1  Vict.  c.  91,  s.  1 ;  14  &  15  Vict. 
c.  100,  s.  29 ;  54  &  55  Vict.  c.  69,  s.  1 ;  55  &  56  Vict.  c.  19). 

(&)  It  is  felony  to  rescue  or  aid  or  assist  in  rescuing  from  the  lawful 
custody  of  any  constable  or  other  person  whomsoever,  any  person  charged 
with  or  suspected  of  or  committed  for  any  felony,  who  is  afterwards  con- 
victed of  felony  (1  &  2  Geo.  iv.  c.  88,  s.  1). 

The  offence  is  now  punishable  by  penal  servitude  from  three  to  seven 
years,  or  imprisonment  with  or  without  hard  labour  for  not  over  two 
years  (1  &  2  Geo.  iv.  c.  88,  s.  1 ;  14  &  15  Vict.  c.  100,  s.  29 ;  54  &  55  Vict. 
c.  69,  s.  1). 

There  are  also  specific  provisions  for  preventing  the  rescue  of  prisoners 
under  sentence  of  penal  servitude  (5  Geo.  iv.  c.  84,  s.  22),  of  criminal 
lunatics  (23  &  24  Vict.  c.  75,  s.  12),  of  prisoners  at  war  (52  Geo.  in.  c.  156). 

2.  Obstruction  of  the  execution  of  legal  civil  process  by  rescue  of  a 
person  arrested,  rescue  of  a  distress  for  rent,  or  of  cattle  taken  damage 
feasant  and  impounded,  is  indictable.  See  Archbold,  Cr.  PL,  21st  ed.,  921 ; 
Distress  ;  Pound  Breach  ;  1  Russ.  Cr.,  6th  ed.,  880). 

The  criminal  remedy  does  not  exclude  a  civil  remedy  for  the  trespass 
to  goods  or  the  person. 

[Authority. — Eussell  on  Crimes,  6th  ed.,  pp.  904-913.] 


Rescue  of  Distress. — See  Distress. 


Reseiser  was  a  retaking  by  the  king  of  lands  where  an  ouster  el 
main  or  proceedings  thereon  had  been  used  unduly  and  contrary  to  law 
(Chitty,  Prerogatives  of  the  Crown,  350). 


Reservation. — See  Landlord  and  Tenant;  Rent. 
Reserved  Bidding.— See  Auction. 
Reserved  Price. — See  Auction. 


Reserve  Forces. — The  establishment  of  Eeserve  Forces,  consist- 
ing of  men  who  have  already  served  in  the  other  military  forces  of  the 
Crown,  was  begun  in  1859  by  the  Eeserve  Forces  Act  of  that  year  (22  &  23 
Vict.  c.  42).  Many  other  Acts  dealing  with  this  subject  were  afterwards 
passed  down  to  1882,  when  the  Eeserve  Forces  Act,  1882  (45  &  46  Vict. 
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c.  48),  repealed  and  consolidated  them.  This  Act,  together  with  the  Army 
Act,  1881  (44  &  45  Vict.  c.  58),  and  several  others  down  to  1890,  under  the 
collective  title  of  the  Eeserve  Forces  Acts,  1882  and  1890,  now  govern  both 
the  Army  Eeserve  and  the  Militia  Eeserve,  which  together  constitute  the 
Eeserve  Forces. 

Army  Reserve. — It  has  been  pointed  out  in  the  article  Enlistment  (Aemy), 
that  enlistment  in  the  Army  may  be  for  a  term,  partly  to  be  served  in  the 
Army,  and  partly  in  the  Army  Eeserve,  under  the  Eeserve  Forces  Act,  1882; 
and  also  that  a  soldier  may  be  permitted  to  go  into  the  Army  Eeserve  at  once, 
as  provided  in  the  regulations.  There  are  two  classes  of  the  Army  Eeserve. 
The  first  consists  of  men  liable  to  be  called  out  on  permanent  service  to 
serve  either  in  the  United  Kingdom  or  elsewhere,  and  who,  having  served 
in  any  of  the  regular  forces,  are  either  transferred  under  the  Army  Act  or 
are  enlisted  under  the  Eeserve  Forces  Act. 

There  are  two  divisions  in  this  class — the  men  in  the  second  division, 
called  the  Supplemental  Eeserve,  not  being  liable  to  be  called  out  on 
permanent  service  until  directions  have  been  given  for  calling  out  the 
iirst  division.  The  regulations  for  drafting  the  men  into  one  or>  other  of 
these  divisions  may  be  seen  in  the  Army  Eeserve  Eegulations,  Eoyal 
Warrant,  1893.  Men  who  enter  otherwise  are  enlisted,  or,  if  re-engaged, 
upon  such  terms  as  are  fixed  by  the  regulations. 

The  second  class  under  the  Act  is  no  longer  raised,  and  it  is  therefore 
unnecessary  to  specify  the  provisions  relating  to  it.  The  Eeserve  may  be 
called  out  in  aid  of  the  civil  power  for  the  preservation  of  the  peace.  Also 
any  commanding  officer,  in  any  town  or  district,  on  the  requisition  in 
writing  of  any  justice  of  the  peace,  may  call  out  such  of  the  men  as  are 
resident  there  for  that  object.  Under  the  Eoyal  Warrant  for  the  regulation 
of  pay  (1897),  the  pay  of  a  man  of  the  Eeserves  is  4d.  per  day  ;  when  called 
for  drill,  4d.  per  drill;  and  when  called  in  aid  of  the  civil  power,  6d.  a 
day,  in  addition  $o  his  ordinary  Eeserve  pay.  For  other  provisions,  see  the 
Warrant. 

Offences  against  the  regulations  contained  in  the  Army  Eeserve 
Eegulations,  to  which  the  men  are  subject,  whether  they  are  under 
military  law  or  not,  are  triable  (s.  6)  by  court-martial  under  the  Army 
Act  (see  Courts-Maetial)  ;  or  by  a  Court  of  summary  jurisdiction,  which 
may  sentence  to  a  fine  of  not  less  than  40s.  and  not  more  than  £25,  and  in 
default,  to  imprisonment  for  not  less  than  seven  days  and  not  more 
than  the  maximum  for  non-payment  of  the  fine  imposed  (see  Summary 
Jueisdiction).  In  either  case  offenders  may  be  taken  into  military  custody 
(q.v.).  As  to  the  evidence  of  the  committal  of  such  offences,  see  sec.  6. 
Men  in  the  Army  Eeserve  are  exempted  from  holding  parish  or  other 
offices  (s.  7). 

Militia  Reserve. — Enlistments  are  made  from  militiamen  into  the  Militia 
Eeserve,  either  for  six  years  or  for  the  residue  of  the  term  of  the  Militia 
engagement,  if  not  less  than  twelve  months  (see  the  Militia  Eegulations). 
A  man  in  the  Militia  Eeserve  continues  for  all  purposes  a  militiaman, 
unless  he  is  called  out  (see  infra)  by  proclamation  for  permanent  service, 
when  he  becomes  a  soldier  of  the  regular  forces ;  and  if  his  engagement  in 
the  Eeserve  continues  after  the  Militia  engagement,  he  is  deemed  to  have 
enlisted  in  the  Militia  for  such  longer  period  (s.  10). 

Provisions  relating  to  both  Branches  in  Common. — They  may  be  called  out 
for  annual  training  at  prescribed  times  and  places  within  the  United 
Kingdom  not  exceeding  in  any  one  year,  in  the  case  of  the  Army  Eeserve, 
twelve  days  or  twenty  drills ;  and  of  the  Militia  Eeserve,  fifty-six  days ; 
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and  this  may  be  with  the  regular  or  auxiliary  forces.     If  a  Militia  Eeserve 
man  does  this  training  he  is  exempt  from  Militia  training. 

In  case  of  imminent  national  danger,  or  of  great  emergency,  both  or  either 
may  be  called  out  by  proclamation  on  permanent  service.  The  occasion 
must  first  be  communicated  to  Parliament  if  it  is  sitting,  or  notified  in  the 
Proclamation  if  it  is  not  sitting  (s.  12).  By  sec.  13,  if  Parliament  be  then 
separated  by  such  adjournment  or  prorogation  as  will  not  expire  within  ten 
days,  Parliament  must  be  summoned  by  proclamation  to  meet  within  ten  days. 
The  men  called  out  are  liable  to.  serve  for  their -unexpired  term  of 
service,  and  the  succeeding  twelve  months,  during  which,  as  soldiers  of  the 
regular  forces,  they  could,  under  sec.  87  of  the  Army  Act,  1881,  be  detained 
in  service  after  the  time  at  which  otherwise  they  would  be  entitled  to  be 
discharged  (s.  14 ;  and  see  Enlistment). 

When  called  out  for  annual  training  or  on  permanent  service,  or  if  the 
Army  Eeserve  is  called  out  in  aid  of  the  civil  power,  abstention  without 
leave  lawfully  granted,  or  such  sickness  or  other  reasonable  excuse  as  may 
be  allowed  in  the  prescribed  manner,  is  punishable  as  desertion  or  absten- 
tion under  the  Army  Act,  1881  (see  Desertion).  If  the  abstention  be  from 
annual  training,  it  is  treated  as  absence  without  leave  (s.  15). 

The  offence  is  triable  by  court-martial,  or  by  a  Court  of  summary  juris- 
diction ;  and  the  fine  or  imprisonment  is  the  same  as  provided  under  sec.  6 
(supra). 

By  sec.  17,  if  any  person,  by  any  means,  procures  or  persuades  an 
Army  or  Militia  Eeserve  man  to  commit  an  offence  of  "  absence  without 
leave,"  or  attempts  to  procure  or  persuade  to  such  an  offence ;  or  knowing 
a  man  is  about  to  commit  that  offence,  aids  and  assists  him  in  doing  so ;  or 
conceals,  or  aids,  or  assists  him  in  concealing  himself,  or  employs  or 
continues  to  employ  him,  or  aids  or  assists  in  his  rescue,  such  person  is 
liable,  on  summary  conviction,  to  a  fine  not  exceeding  £20.  The  provisions 
of  the  Army  Act,  1881,  as  to  procuring,  persuading,  concealing,  etc., 
desertion,  are  applied  to  desertion  from  the  Eeserves. 

The  method  of  attestation  of  recruits  for  the  Eeserves  is  the  same,  unless 
otherwise  prescribed,  as  for  the  Army  (see  Enlistment).  But  a  Militia 
officer  may  act  in  attesting  recruits  in  the  Eeserves  under  the  same  con- 
ditions as  an  officer  in  the  Army  may  attest  recruits  for  the  Army  (see 
Enlistment). 

•  Pensions  may  become  payable  under  the  regulations  prescribed  in  the 
Eoyal  Warrant  on  pay  (1897)  to  Army  Eeserve  men,  and  they  are  under  the 
control  and  direction  of  commissioners  of  Chelsea  Hospital,  as  Army  pensions 
are  (s.  22). 

The  officers  and  men  of  the  Eeserve  forces  are  exempted  from  tolls  and 
other  duties  on  conveyance,  when  going  to  or  from  any  place  at  which  they 
are  required  to  attend,  and  for  non-attendance  at  which  they  are  liable  to  be 
punished,  as  officers  and  men  of  the  regular  forces  are,  under  sec.  143  of  the 
Army  Act,  1881  (see  Army).  And  all  enactments  in  force  concerning  the 
conveyance  by  railway  or  otherwise  of  any  part  of  the  regular  forces,  and 
their  baggage,  stores,  arms,  ammunition,  and  other  necessaries  and  things, 
apply  as  if  the  Army  and  Militia  Eeserve  were  such  part  of  the  regular- 
forces. 

Sec.  24  sets  out  the  provisions  as  to  the  service  of  notices  required  to  be 
served  on  men  belonging  to  the  Army  or  Militia  Eeserve  ;  and  it  is  provided 
that  every' constable,  overseer  of  the  poor,  and  inspector  of  the  poor,  shall, 
when  so  required  by,  or  on  behalf  of,  a  Secretary  of  State,  conform  with  the 
orders  and  regulations  with  respect  to  the  publication  and  service  of  notices ; 
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and  in  default  they  are  liable,  on  conviction  by  a  Court  of  summary  juris- 
diction, to  a  fine  not  exceeding  £20. 

Offences  triable  either  by  court-martial  or  by  a  Court  of  summary  juris- 
diction may  be  tried  by  either,  according  as  may  be  prescribed  by  orders  or 
regulations  under  the  Act.  They  may  be  tried  in  either  case,  whether  the 
term  of  Eeserve  service  has  expired  or  not,  and  at  any  time  within  two 
months  after  the  offence  becomes  known  to  the  officer,  who,  under  the 
orders  or  regulations,  has  power  to  direct  the  offender  to  be  tried  by  either 
court-martial  or  a  Court  of  summary  jurisdiction,  if  the  offender  is  appre- 
hended at  the  time,  and  if  not  then,  within  two  months  after  his  appre- 
hension by  a  civil  or  military  authority.  Court-martial  includes  summary 
trial  by  a  commanding  officer  (see  Coukts-Maktial). 

The  Cheap  Trains  Act,  1883  (46  &  47  Vict.  c.  34),  s.  6,  provides  for  the 
conveyance  by  railway  of  (inter  alia)  the  Eeserve  forces  at  reduced  rates. 

By  the  Eeserve  Forces  Act,  1890  (53  &  54  Vict.  c.  42),  certain  men 
with  special  qualifications,  owing  to  their  employment  in  the  railway,  post 
office,  or  telegraph  services,  may  be  enlisted  under  regulations  by  the 
Secretary  of  State,  made  under  the  Army  Act,  1881,  authorising  any  such 
men  to  be  enlisted  in  the  regular  forces,  and  immediately  upon  such  enlist- 
ment to  be  entered  in  the  Eeserve. 

By  the  Army  (Annual)  Act,  1891  (54  Vict.  c.  5),  s.  5,  a  soldier  on  his 
transfer  to  the  Beserves  is  entitled  to  be  conveyed  free  of  cost  from  the 
place  in  the  United  Kingdom  where  he  is  transferred,  to  the  place  in 
which  he  appears  from  his  attestation-paper  to  have  been  attested,  or  to  any 
place  where  he  may  decide  to  take  up  his  residence,  and  to  which  he  can 
be  conveyed  without  greater  cost. 

By  the  Eeserve  Forces  and  Militia  Act,  1898  (61  &  62  Vict.  c.  9),  men 
of  the  first  class  Army  Eeserve  of  good  character  on  transfer  shall,  if  they 
agree  in  writing,  be  liable  during  the  first  twelve  months  of  service  in  the 
Eeserve  to  be  called  out  on  permanent  service,  without  the  proclamation  or 
communication  to  Parliament  mentioned  in  sec.  12  of  the  Act  of  1882; 
and  their  calling  out  is  not  to  involve  the  meeting  of  Parliament.  But  not 
more  than  5000  must  be  called  out  at  any  one  time,  and  the  service  must 
only  be  when  they  are  required  out  of  the  United  Kingdom  when  warlike 
movements  are  in  preparation  or  in  progress,  and  for  not  more  than  twelve 
months.  An  agreement  may  be  revoked  by  three  months'  notice  in  writing. 
Any  exercise  of  this  power  must  be  reported  to  Parliament  as  soon  as 
may  be. 

See  Fraudulent  Enlistment  in  Aemy  ;  Militia. 


Reserving-  Points  of  Law See  Crown  Cases  Eeserved; 

County  Courts:  Judge's  Notes. 


Reservoirs. — See  Limited  Owners;  Water  Supply. 
Res  gestae. — See  Evidence. 


Resiant  Rolls — Eolls  containing  the  names  of  the  "resiants," 
i.e.  the  residents  in  a  tithing,  etc.,  which  were  called  over  by  the  steward 
on  holding  Courts  leet  (Tomlin,  Law  Diet.). 
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Residence. — The  ordinary  meaning  of  this  word  is  the  place  where 
a  person  resides,  that  is,  where  he  usually  eats,  drinks,  and  sleeps,  or  where 
his  family  or  his  servants  eat,  drink,  and  sleep  (per  Bayley,  J.,  in  B.  v.  North 
Gurry,  1825,  4  Barn.  &  Cress.  959);  but  "residence  "  is  an  elastic  word, and 
its  meaning  may  be  modified  by  the  context  (Ex  parte  Breull,  In  re  Bowie, 
1880, 16  Ch.  D.  484 ;  Lewis  v.  Graham,  1888, 20  Q.  B.  D.  780).  As  to  devises, 
etc.,  see  Will,  Judicial  Glossary. 

The  residence  of  the  grantor  and  attesting  witness  required  to  be 
inserted  in  the  affidavit,  which  must  be  filed  on  the  registration  of  a  bill  of 
sale,  may  be  either  the  place  where  such  persons  sleep  or  where  they  are 
chiefly  to  be  found.  "  The  object  of  the  Act  of  Parliament  is  more  effectu- 
ally gained  by  such  a  description  as  is  given  here  [the  address  where  the 
person  was  employed]  than  by  stating  the  place  of  his  pernoctation  "  (per 
Lord  Campbell,  C.J.,  in  Blackwell  v.  England,  1857,  27  L.  J.  Q.  B.  125) 
(see  the  whole  of  the  cases  collected  in  Weir,  Bills  of  Sale,  pp.  200 
et  seq.). 

Under  the  Bastardy  Act,  1872,  s.  3,  the  mother  of  a  bastard  child  may 
make  application  for  a  bastardy  summons  to  a  justice  acting  for  the  place 
"  in  which  she  may  reside."  If  a  woman  goes  to  and  lodges  at  a  place  for 
the  purpose  of  applying  to  the  magistrates  there,  intending  to  leave  as  soon 
as  she  has  obtained  the  order,  she  is  "  resident "  at  that  place  if  she  has  gone 
with  no  fraudulent  or  improper  purpose,  and  if  she  has  at  the  time  no  fixed 
residence  elsewhere  (B.  v.  Hughes,  1857,  26  L.  J.  M.  C.  133).  Where,  how- 
ever, it  appeared  that  a  woman  had  gone  to  a  place  for  the  purpose  of 
obtaining  a  new  tribunal,  it  was  held  that  she  did  not  "  reside  "  there  (B.  v. 
Myott,  1863,  32  L.  J.  M.  C.  138 ;  see  also  Fevers  v.  Mains,  1888,  4  T.  L.  B. 
724).  A  woman  who  has  no  settled  place  of  residence  may  make  an  appli- 
cation to  the  justices  of  the  division  where  she  may  happen  to  be  for  the 
time  (Lawrence  v.  Ingmire,  1869,  20  L.  T.  391). 

The  "  residence"  which  is  requisite  to  render  a  pauper  irremoveable,  and  to 
confer  on  him  a  settlement  under  39  &  40  Vict.  c.  61,  s.  34,  must  be  at  a 
place  which  is  the  home  and  fixed  abode  of  such  pauper  (Holborn  Union  v. 
Chertsey  Union,  1884,  54  L.  J.  M.  C.  53).  "Besidence"  is  not  broken  by 
temporary  absence  if  there  is  an  animus  revertendi  on  the  part  of  the  pauper 
{ibid.).  In  the  case  of  children  not  living  with  their  father,  but  whose 
abode  is  subject  to  his  control,  their  "  residence,"  so  long  as  they  are  too 
young  to  be  capable  of  forming  any  intention  with  regard  to  it  themselves, 
must  be  determined  by  the  intention  of  their  father  as  to  the  permanency 
or  otherwise  of  such  place  of  their  abode  (ibid.). 

A  person  has  not  "  resided "  in  an  election  district  "  for  six  calendar 
months  next  previous  to  the  last  day  of  July,"  when  he  has  for  a  portion  of 
that  time  been  in  prison  under  a  sentence  of  imprisonment  for  a  criminal 
offence  (Powell  v.  Guest,  1864, 18  C.  B.  JST.  S.  72 ;  Donnelly  v.  Graham,  1888, 
24  L.  B.  Ir.  127) ;  but  a  person  in  prison  awaiting  trial  is  not  deprived  of  the 
franchise,  as  his  innocence  is  to  be  presumed  until  his  guilt  has  been  proved 
(Charlton  v.  Morris,  [1895]  2  Ir.  R.  541) ;  nor  in  this  connection  will  the 
Court  take  notice  of  a  person's  imprisonment  for  a  portion  of  a  day  (Holland 
v.  Hogan,  ibid.  551).  See  Abode  ;  Domicile  ;  and  as  to  residence  of  beneficed 
clergymen,  see  Pluralities. 


Resident — The  chief  representative  of  the  Indian  Government  at 
certain  native  States  and  in  several  other  places  outside  India,  e.g.  Aden,  is 
so  called.     In  the  native  States,  except  in  the  case  of  those  which  are  con- 
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sidered  as  independent,  like  Nepal,  the  Eesident  advises  the  native  Govern- 
ment ;  he  also,  in  general,  exercises  consular  and  magisterial  functions. 


Residentiary  Canons. — See  Dean  and  Chapter,  vol.  iv.  at 
p.  117. 


Residuary  Devise  ;  Gift ;   Legatee.— See  Will. 


Residue.  —  See     Executors     and     Administrators;     Legacy; 
Will. 


Resignation  ;  Resignation  Bonds. — A  resignation  may 

be  made  either  personally  or  by  deed ;  if  by  the  latter,  it  is  not  essential 
that  the  deed  should  be  executed  in  presence  of  a  notary  (Beichel  v.  Bishop 
of  Oxford,  1889,  59  L.  J.  Ch.  66).  It  appears  not  to  be  quite  clear  whether 
a  bishop  is  entitled  to  refuse  to  accept  a  resignation  ;  but  if  a  valid  bond  of 
resignation  has  been  given,  or  if  the  incumbent  desires  to  relinquish  his 
orders,  the  bishop  would  seem  to  have  no  option  but  to  accept  the  resig- 
nation.    See  Incumbent  ;  and  Lunacy,  vol.  viii.  at  p.  67. 

Resignation  Bonds — Bonds  given  by  clergymen  covenanting  to  resign  their 
livings  in  certain  events.  A  bond  given  whereby  the  clergyman  covenants 
with  the  patron  to  resign  the  living  in  favour  of  a  particular  person  was 
called  a  special  bond,  and  when  given  under  a  covenant  to  resign  generally 
upon  the  request  of  the  patron  was  called  a  general  bond.  Both  forms 
were  declared  illegal  by  the  House'  of  Lords  in  the  early  part  of  the  present 
century,  but  by  9  Geo.  IV.  c.  94,  special  bonds,  under  certain  conditions, 
were  expressly  legalised.  By  this  statute  a  bond  may  be-  given  for  the 
resignation  of  a  benefice  in  favour  of  one  person,  or  of  one  of  two  persons, 
specially  named  therein,  provided  that  such  bond  or  other  engagement  is 
entered  into  bond  fide  and  before  the  presentation  of  the  person  so  entering 
into  the  same ;  and  where  two  persons  are  specially  named,  each  of  them 
must  be,  either  by  blood  or  marriage,  an  uncle,  son,  grandson,  brother, 
nephew,  or  grandnephew  of  the  patron  or  of  one  of  the  patrons.  The  pro- 
visions of  the  Act  do  not  extend  to  presentations  made  by  the  king,  or  by 
any  person  or  corporation  not  entitled  to  the  patronage  as  private  property. 
One  part  of  a  resignation  bond  must  be  deposited  with  the  registrar  of  the 
diocese  in  which  the  benefice  is  situated  within  two  months  of  its  date. 

[Authorities. — Phillimore,  Bed.  Law,  2nd  ed.,  vol.  i.  pp.  385  et  seq. ; 
Cripps,  Church  and  Clergy,  6th  ed.,  pp.  542  et  seq. ;  Whitehead,  Church 
Zaiv.] 


Res  integra — A  matter  untouched  by  dictum  or  decision,  which, 
therefore,  a  judge  has  to  decide  upon  principle  alone. 


Res  inter  alios  acta. — The  maxim  res  inter  alios  acta  alteri 
nocere  non  debet,  as  freely  rendered  by  Mr.-  Best, — "  persons  are  not  to  be 
affected  by  the  acts  or  words  of  others  to  which  they  were  neither  party 
nor  privy,  and  consequently  had  no   power  to  prevent  or. control"  (on 
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Evidence,  8th  ed.,  p.  93), — is  a  self-evident  principle.  It  was  fully 
recognised  in  the  Eoman  law,  and  was  adopted  at  an  early  period  by  the 
common  law  (ibid.  pp.  93,  459).  Put  in  more  popular  form,  it  means  that 
no  one  ought  to  be  embarrassed  by  anything  done  behind  his  back  (ibid. 
p.  459).  And  a  transaction  between  a  party  to  litigation  and  a  stranger  is, 
in  general  (but  subject  to  many  exceptions,  of  which  the  more  important 
are  noted  below),  inadmissible  to  affect  the  position  of  the  party  in  relation 
to  the  opposite  party  to  the  litigation  equally  with  a  transaction  between 
two  strangers. 

1.  Evidence  of  Collateral  Matters  is  not  admissible. — The  maxim  is  most 
frequently  cited  to  support  an  objection  to  the  admission  in  evidence  of 
matters  commonly  described  as  "  collateral "  to  the  issue  in  question  (see 
Evidence),  as  in  the  passage  following : — "  The  acts  and  declarations  of 
strangers,  or  of  one  of  the  parties  to  the  action  in  his  dealings  with 
strangers,  are  res  inter  alios"  (Taylor  on  Evidence,  s.  317).  The  nature  of 
this  objection  is  best  shown  by  examples.  Thus  if  the  issue  is  whether  the 
defendant  did  a  particular  act,  or  whether  a  particular  event  has  occurred, 
the  evidence  that  he  has  done  similar  acts,  or  that  similar  events  have 
occurred  on  other  occasions  is  not  as  a  rule  admissible.  In  order  to  make 
the  evidence  relevant  in  the  legal  sense,  there  must  be  something  to 
connect  the  similar  acts  or  events  with  the  act  or  event  in  issue,  so  as  to 
lead  to  an  inference  from  their  doing  or  occurrence  affecting  the  probability 
of  the  doing  or  occurrence  of  the  act  or  event  in  issue.  If  there  is  such  an 
inference  the  evidence  may  be  admitted,  provided  that  the  inference  is  not 
too  remote. 

It  will  be  enough  to  add  generally  that  all  proof  of  facts  -which  merely  tends  to 
create  an  unjust  prejudice,  or  unduly  to  influence  the  jury,  or  occupy  the  time  of  the 
Court  in  irrelevant  inquiries  is  inadmissible  ;  but  if  the  proof  be  directly  or  inf  erentially 
pertinent  to  the  issue  it  will  be  admitted  (Eoscoe's  N.  P.,  16th  ed.,  p.  84). 

Thus  evidence  that  the  plaintiff's  other  tenants  pay  their  rents  quarterly 
is  not  admissible  to  show  that  the  defendant  has  agreed  to  pay  his  rent  so 
(Garter  v.  Pryke,  1791,  Pea.  95) ;  nor  evidence  that  the  plaintiff  has  served 
others  with  good  beer  to  show  that  he  has  so  served  the  defendant  (Holcombe 
v.  Hewson,  1810, 2  Camp.  391 ;  11  E.  E  746,  where  Lord  Ellenborough  said : 
"  I  cannot  admit  witnesses  to  his  general  character  and  habits  as  a  brewer) ; 
nor  evidence  of  the  terms  of  sales  to  others  to  show  those  of  a  sale  to  the 
defendant  (Hollingham  v.  Read,  1858,  4  C.  B.  N.  S.  388). 

2.  Unless  the  Matter  is  sufficiently  Connected  with  the  Issue.  — "  Facts 
connected  by  some  general  link  with  the  matter  in  issue  are  admissible " 
(Taylor,  s.  320).  This  limitation  on  the  general  rule  has  already  been 
stated ;  the  scope  of  it  will  appear  from  the  following  examples : — The 
question  is  whether  a  heap  of  stones  is  such  as  to  frighten  horses  passing 
along  a  road ;  evidence  that  it  has  actually  done  so  is  admissible  (Brown  v. 
Eastern  and  Midlands  Bwy.  Co.,  1889,  22  Q.  B.  D.  391).  Evidence  that  a 
custom  obtains  in  a  neighbouring  manor  is  not  admissible  to  show  that  it 
•obtains  in  the  manor  in  question,  unless  circumstances  are  proved  showing 
that  the  two  manors  have  similar  customs,  for  example,  because  they 
formed  originally  a  single  manor,  and  were  separated  within  the  period  of 
legal  memory  (Marquis  of  Anglesey  v.  Ratherton,  1842,  10  Mee.  &  W.  218  ; 
see  Custom).  Acts  of  ownership  on  different  parts  of  a  continuous  or 
connected  property  may  be  proved  to  show  ownership  of  a  particular  part 
of  it  (Jones  v.  Williams,  1837,  2  Mee.  &  W.  326  ;  see  also  Lord  Advocate  v. 
Lord  Blantyre,  1879,  4  App.   Cas.  770,  per  Lord  Blackburn,  at  p.  791; 
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Eoscoe,  N.  P.,  16th  ed.,  p.  85;  Taylor,  s.  320).  Evidence  that  a  prisoner 
has  been  concerned  in  crimes  other  than  that  with  which  he  is  charged 
may  be  given,  if  the  crimes  form  a  series  (R.  v.  Geering,  1849,  18  L.  J.  M.  C. 
215 ;  R.  v.  Gray,  1866,  4  F.  &  F.  1102).  Sir  James  Stephen  (art.  12)  cites 
the  last  case,  and  Blake  v.  Albion  Life  Assurance  Society;  infra,  5.,  in 
support  of  a  general  exception  which  he  states  as  follows : — "  When  there 
is  a  question  whether  an  act  was  accidental  or  intentional,  the  fact  that 
such  an  act  formed  part  of  a  series  of  similar  occurrences,  in  each  of  which 
the  person  doing  the  act  was  concerned,  is  relevant." 

3.  Expert  witnesses  may  give  evidence  of  particular  instances  to  support 
their  opinions  (Taylor,  s.  335). 

4.  As  corroboration,  evidence  may  be  given  of  collateral  acts  of  the 
defendant.  Thus  where  the  issue  was  whether  his  alleged  agent  had 
authority,  and  evidence  of  general  authority  had  been  given,  evidence  that 
the  defendant  had  recognised  acts  other  than  the  act  in  question,  done  by 
the  agent  in  his  name,  was  admitted  (Llewellyn  v.  Winckworth,  1845,  13 
Mee.  &  W.  598) ;  but  apart  from  the  evidence  of  general  authority,  it  should 
have  been  rejected  (Morris  v.  Bethell,  1869,  L.  E.  4  C.  P.  765).  The  case 
last  cited  clearly  demonstrates  the  dangerous  character  of  this  anomalous 
exception. 

5.  Where  knowledge,  intent,  good  faith,  or  fraud  is  in  issue,  all  collateral 
facts  tending  to  show  the  state  of  the  party's  mind  are  admissible.  For 
instance,  evidence  of  similar  frauds  to  show  a  fraudulent  intent  (Blake  v. 
Albion  Life  Assurance  Co.,  1878,  4  C.  P.  D.  94),  or  of  similar  libels  to 
prove  malice  (Barrett  v.  Long,  1851,  3  H.  L.  Cas.  395). 

6.  Receiving  or  having  Possession  of  Stolen  Property. — Evidence  of 
possession  by  the  prisoner  of  other  property  than  that  the  subject  of 
the  charge,  stolen  within  the  preceding  twelve  months,  and  (upon  notice 
to  the  prisoner)  evidence  of  a  previous  conviction  of  the  prisoner  within 
five  years  immediately  preceding  of  an  offence  involving  fraud  or  dishonesty, 
may  be  given  to  show  that  he  knew  the  property  to  be  stolen  property 
(Prevention  of  Crimes  Act,  1871,  34  &  35  Vict.  c.  112,  s.  19). 

7.  As  to  judgments  inter  alios,  see  Estoppel,  6  and  8,  vol.  v.  p.  74. 
[Authorities. — Taylor  on  Evidence,  ss.  316  et  seg. ;  Eoscoe,  iV.  P.,  16th  ed.', 

p.  84;  Stephen  on  Evidence,  arts.  10,  11,  12,  and  note  6;  Broom's  Legal 
Maxims,  6th  ed.,  p.  908.] 


RCS  ipsa  loquitur. — In  an  action  for  damages  in  respect  of 
loss  or  injury  alleged  to  have  been  suffered  in  consequence  of  the  negligence 
of  the  defendant,  it  is  necessary  for  the  plaintiff  to  adduce  evidence  from 
which  it  may  reasonably  be  inferred  that  the  injury  was  caused  by  some 
want  of  due  care  or  skill  on  the  part  of  the  defendant ;  and  the  maxim  res 
ipsa  loquitur  applies  in  those  cases  where  the  circumstances  under  which 
the  loss  or  injury  is  suffered,  themselves  afford  sufficient  primd  facie 
evidence  that  the  defendant  did  not  exercise  proper  care  and  skill,  so  as  to 
shift  the  burden  of  proof  on  to  his  shoulders.  Where  a  barrel  of  flour  fell 
from  a  window  above  a  shop  belonging  to  the  defendant,  and  injured  the 
plaintiff,  who  was  walking  in  the  street  below,  it  was  held  that,  in  the 
absence  of  any  explanation  by  the  defendant  as  to  how  the  accident  had 
happened,  the  circumstances  were  sufficient  evidence  of  negligence  on  the 
part  of  him  or  his  servants  to  go  to  the  jury  (Byrne  v.  Boadle,  1863,  2  H. 
&  C.  722).  So  where  a  brick  fell  from  a  railway  bridge  and  injured  a 
person  passing  along  the  highway  underneath,  it  was  held  that  the  maxim 
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was  applicable,  it  being  the  duty  of  the  railway  company  to  keep  the  bridge 
in  proper  repair,  and  the  fact  of  the  brick  falling  out  being  prima  facie 
evidence  of  neglect  in  the  performance  of  that  duty  (Kearney  v.  L.  B.  &  S. 
C.  Bwy.  Co.,  1870,  L.  E.  5  Q.  B.  411).  "Where  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or  his  servants,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident  arose  from  want 
of  care"  (Scott  v.  London  Dock  Co.,  1865,  3  H.  &  C.  596).  There  is,  how- 
ever, in  the  application  of  this  principle,  a  distinction  between  animate  and 
inanimate  things.  The  mere  fact  of  a  horse  bolting,  while  being  ridden  or 
driven,  is  not  of  itself  evidence  of  want  of  due  care  and  skill  on  the  part  of 
the  person  riding  or  driving  it  (Hammack  v.  White,  1862,  11  C.  B.  N.  S. 
588 ;  Manzoni  v.  Douglas,  1880,  6  Q.  B.  D.  145).  But  where  one  of  the 
horses  in  an  omnibus  kicked  through  a  panel  of  the  bus  and  injured  a 
passenger,  and  it  was  proved  that  the  panel  bore  marks  of  other  kicks, 
and  that  no  precaution  was  taken,  by  kicking  straps  or  otherwise,  for  the 
protection  of  the  passengers,  it  was  held  that  there  was  sufficient  evidence 
of  negligence  for  the  jury ;  no  explanation  being  offered  by  the  defendant 
company  (Simpson  v.  L.  G.  0.  Co.,  1873,  L.  B.  8  C.  P.  390). 


Res  judicata  (chose  jugie). — When  questions  of  fact  or  law  have 
been  directly  and  finally  determined  between  parties,  either  by  consent  or 
upon  the  merits  in  a  proper  and  regular  proceeding  in  personam  in  a  com- 
petent Court  (whether  having  concurrent  or  exclusive  jurisdiction  over  the 
matter),  such  questions  may  not  be  reopened,  as  between  these  parties  and 
their  privies  in  blood,  in  law,  or  by  estate,  in  any  subsequent  proceeding 
(A.-G.for  Trinidad  v.  EricM,  [1893]  App.  Cas.  518 ;  Ex  parte  Bank  of  Eng- 
land, [1895]  1  Ch.  37).  This  does  not  preclude  any  right  to  appeal  to  a 
higher  Court,  or,  where  the  decision  has  been  fraudulently  obtained,  to  bring 
an  action  to  set  it  aside  on  that  ground  (Cole  v.  Langford,  [1898]  2  Q.  B. 
36).    Where  the  proceeding  is  in  rem,  the  judgment  binds  all  the  world. 

By  the  effect  of  the  decision  the  claim  or  defence  transit  in  rem  judi- 
catam,  and  the  record  of  the  decision  operates  to  estop  either  party,  or 
persons  claiming  under  them,  from  impugning  the  accuracy  of  the  decision 
in  any  subsequent  proceeding  against  the  other,  and  also  to  estop  persons 
who  were  cognisant  of  the  proceedings,  and  took  the  benefit  of  them  (In 
re  Lart,  [1896]  2  Ch.  789  ;  and  see  Mercantile  Investment  Co.  v.  River  Plate 
Trust  Co.,  [1894]  1  Ch.  578). 

This  proposition  is  quite  distinct  from  that  attaching  to  the  authority 
of  the  judgment  as  a  guide  to  the  determination  of  similar  controversies 
between  other  parties,  which  rests  on  the  comity  of  Courts  or  particular 
legislation,  and  not  on  the  common  law  doctrine  of  Estoppel. 

The  doctrine  applies  both  to  criminal  and  civil  proceedings.  When  a 
criminal  prosecution  has  ended  in  acquittal  or  conviction,  the  accused 
cannot  be  again  indicted  pn  the  same  facts.  But  a  conviction  or  acquittal 
in  a  criminal  proceeding  is  not  res  judicata  as  to  civil  proceedings  arising 
out  of  the  same  facts,  for  the  parties  in  the  two  proceedings  are  distinct  (see 
Coffey  v.  Coffey,  [1898]  Prob.  169). 

It  also  applies  whether  the  first  judgment  is  that  of  a  municipal  or 
foreign  Court,  provided  that  the  Court  was  competent  to  entertain  the  pro- 
ceeding, and  in  dealing  with  it  did  not  violate  natural  justice.  See  Foreign 
Judgments. 


260  EESOLUTOEY  CONDITION 

The  nature  of  the  judgment  necessary  to  create  res  judicata  has  been 
considered  under  Judgment;  and  the  effect  of  different  kinds  of  judgments 
as  bar  to  subsequent  proceedings  is  treated  under  Estoppel. 

The  mode  of  raising  the  question  whether  the  proceeding  is  barred  by 
res  judicata  is  raised  in  criminal  proceedings  by  the  pleas  of  Autrefois 
Acquit  or  Autrefois  Convict,  and  in  civil  proceedings  by  a  plea  in  bar, 
setting  out  the  nature  of  the  prior  proceedings  and  judgment,  and  that  they 
were  between  the  same  parties  and  in  respect  of  the  same  causes  of  action 
as  the  subsequent  proceedings.  And  the  plea,  to  be  effectual,  must  show 
that  the  prior  proceeding  was  one  on  which  the  plaintiff  might  have 
recovered  what  he  seeks  in  the  second  (Midland  Bwy.  Co.  v.  Martin,  [1893] 
2  Q.  B.  172). 

The  English  authorities  on  res  judicata  are  collected  in  Smith's  Leading 
Cases,  10th  ed.,  vol.  ii.  in  the  Notes  to  the  Duchess  of  Kingston's  case;  and 
the  American  decisions  in  Herman  on  Estoppel  and  Res  Judicata,  1886. 


Resolutory  Condition. — A  resolutory  (or  resolutive)  con- 
dition is  one  which  has  for  its  object,  when  accomplished,  the  revocation 
of  the  principal  obligation  (Bouv.  Law  Diet.).  This  term,  which  is  used 
in  Scotch  law  and  in  Continental  codes,  but  rarely  in  England,  corresponds 
practically  with  our  term  condition  subsequent.     See  Conditions.- 


Resort. — To  satisfy  the  meaning  of  the  word  "resort"  in  sec.  1  of 
the  Betting  Houses  Act,  1853,  persons  must  resort  physically ;  the  mere 
sending  of  letters  or  telegrams  to  a  place  does  not  constitute  a  "  resorting  " 
.thereto  by  the  senders  (B.  v.  Brown,  [1895]  1  Q.  B.  119). 


Resort,  Court  Of  Last. — A  Court  from  whose  decision  in  a 
-particular  case  no  appeal  lies,  is,  in  reference  to  that  case,  the  Court  of 
last  resort.  The  House  of  Lords  is,  however,  in  an  especial  sense,  a  Court 
-of  last  resort  for  cases  arising  in  the  United  Kingdom,  as  the  Judicial 
•  Committee  of  the  Privy  Council  is  as  to  cases  arising  in  other  parts  of  the 
J3ritish  Empire. 


Respectum,  Challenge  propter.— See  Jury. 

Res  perit  domino. — See  Sale  of  Goods. 


Respite. — This  term  in  its  widest  sense  means  a  relaxation  of  the 
•strict  and  immediate  course  of  law,  usually  by  postponement  of  trial  or 
judgment,  or  of  execution  in  non-capital  cases.  It  is  now  generally  used 
only  with  reference  to  Courts  of  Quarter  Sessions.  When  it  is  desired  to 
adjourn  the  hearing  of  an  appeal  from  one  sessions  to  another,  it  is  done  by 
a  motion,  after  the  appeal  has  been  entered,  to  respite  it  to  the  next  sessions, 
and  to  enlarge  any  recognisances  entered  into.  The  motion  is  not .  granted 
as  of  course.  The  practice  varies  with  different  Courts,  and  is  collected  in 
Archbold,  Quarter'  Sessions,  5th  ed.,  333.  Judgments  may  also  be  respited 
from  one  sessions  to  another  (Keen  v.  B.,  1847,  10  Q.  B.  928). 
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Respondeat  (or  Respondeas)  ouster  (Let  him  answer 

over). — Where  judgment  was  given  for  the  plaintiff  on  a  demurrer  to  a 
dilatory  plea,  it  was  called  in  the  old  practice  a  judgment  of  respondeat 
ouster.  The  pleading  was  accordingly  resumed  by  the  defendant  pleading 
to  the  merits  (see  Stephen,  Pleading,  7th  ed.,  pp.  102,  103). 


Respondeat  Superior. — See  Principal  and  Agent. 
Respondentia.— See  Bottomry. 


Responsive  Allegation.— In  the  old  practice  of  the  ecclesi- 
astical Courts,  a  responsive  allegation  was  the  answer  of  the  defendant  to 
the  primary  allegations  of  the  plaintiff. 


Rest. — When  the  words  "rest,"  "residue,"  "remainder,"  occur  in 
wills,  they  frequently  enlarge  the  scope  of  other  words  in  association  with 
them. 

A  residuary  bequest  always  carries  not  only  everything  not  in  terms 
disposed  of,  but  "  sweeps  in  everything  which  turns  out  to  be  undisposed 
of "  (Cambridge  v.  Bous,  1802,  8  Ves.  25  ;  6  B.  E  199 ;  Leake  v.  Robinson,  1817, 
2  Mer.  392 ;  16  E  E  168 ;  Reynolds  v.  KortrigH,  1854,  18  Bea.  427).  The 
same  construction  also  applies  to  a  residuary  devise  since  1st  January  1838 
(1  Vict.  c.  26,  s.  25 ;  see  also  Bernard  v.  Menshull,  1859,  28  L.  J.  Ch.  657). 

With  respect  to  a  share  of  the  residue,  see  In  re  Rhoades,  1885,  54  L.  J. 
Ch.  573 ;  Craivshaw  v.  Grawshaw,  1880,  49  L.  J.  Ch.  662 ;  In  re  Ballance, 
1889,  58  L.  J.  Ch.  534. 

As  to  the  words  "  all  the  rest "  and  "  the  rest  and  residue,"  see  Attree  v. 
Attree,  1871,  40  L.  J.  Ch.  193 ;  Bobson  v.  Bowness,  1868,  L.  E  5  Eq.  404 ; 
Smyth  v.  Smyth,  1878,  8  Ch.  D.  561 ;  In  re  Bringle,  1881,  50  L.  J.  Ch.  689. 

See  also  Wms.  Exors. ;  Jarm. ;  Will,  Judicial  Glossary. 


Restaurant. — (1)  As  to  licences  for  intoxicants,  see  Licensing; 
(2)  as  to  licences  for  refreshments,  see  Public  Entertainment. 

Eestaurants  are  not  common  inns  (R.  v.  Rymer,  1876,  2  Q.  B.  D.  136) ; 
and  when  they  have  not  liquor  licences  the  keepers  are  under  no  obligation 
to  serve  all  comers ;  nor  are  they  subject  to  the  common  law  liabilities  of 
innkeepers,  apart  from  negligence  in  the  custody  of  their  customers'  coats 
and  goods  (TJltzen  v.  Nicolls,  [1894]  1  Q.  B.  92). 


Restitutio  in  integrum — In  the  Civil  Law,  the  complete 
rescission  of  a  contract  or  transaction  under  the  jus  honorarium.  The  effect 
of  a  restitutio  in  integrum  was  to  put  the  parties  in  the  same  situation  as  if 
the  contract  or  transaction  had  never  been  entered  into. 


Restitution  of  Conjugal  Rights.— The  ground  for  this 

form  of  suit  is  that  one  of  the  parties  to  a  marriage  has  withdrawn  from 
the  other  without  lawful  excuse.    The  suit  must  now,  since  the  first  Divorce 
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Act  (20  &  21  Vict.  c.  85),  and  the  rules  made  thereunder,  be  commenced 
by  citation  and  petition ;  and  sec.  22  of  that  Act  prescribes  that  the  Court 
is  to  "  proceed  and  act  and  give  relief  on  principles  and  rules  which,  in  the 
opinion  of  the  Court,  shall  be,  as  nearly  as  may  be,  conformable  to  the 
principles  and  rules  on  which  the  Ecclesiastical  Courts"  theretofore,  i.e.  prior 
to  the  year  1858,  acted  and  gave  relief.  One  important  modification  has, 
however,  been  introduced  recently  in  regard  to  the  defences  open  to  a 
respondent  in  such  a  suit.  It  was  formerly  accepted  as  law  that  nothing 
short  of  a  recognised  matrimonial  offence — an  offence,  that  is,  which  would 
of  itself  afford  ground  for  substantive  relief  if  asked  for — could  be  properly 
pleaded  as  a  defence  to  a  claim  for  restitution  of  conjugal  rights.  But  the 
second  part  of  the  decision  of  the  Court  of  Appeal,  in  Russell  v.  Russell, 
[1895]  Prob.  315,  as  to  which  the  House  of  Lords  were  not  called  upon  to 
■express  an  opinion,  distinctly  laid  down  the  proposition  that  conduct  on 
the  part  of  a  party  petitioning  for  restitution  of  conjugal  rights  might, 
although  falling  short  of  a  substantive  matrimonial  offence,  yet  be 
^sufficient,  as  a  defence,  to  warrant  the  Court  in  refusing  a  decree  for 
restitution.  In  the  Scotch  case  of  Mackenzie  v.  Mackenzie,  [1895]  App. 
■Cas.  at  p.  389,  there  is  a  very  strong  and  clearly  worded  dictum  of  Lord 
Herschell  to  the  same  effect. 

While  the  decision  of  the  Court  of  Appeal  in  Russell  v.  Russell  was 
under  consideration  in  the  House  of  Lords,  the  view  above  expressed 
was  adopted  and  followed  by  Barnes,  J.,  in  Oldroyd  v.  Oldroyd,  [1896] 
Prob.  176 ;  but  the  learned  judge  found  against  the  respondent  on  the  facts* 
'The  respondent,  who  was  incontestably  in  bad  health,  loyally  obeyed  the 
decree.     He  died  not  long  afterwards. 

Down  to  the  time  when  the  Matrimonial  Causes  Act,  1884  (47  &  48 
Vict.  c.  68),  which  does  not  apply  to  Scotland  or  Ireland,  came  into 
-operation,  disobedience  to  a  decree  for  restitution  of  conjugal  rights 
rendered  the  contumacious  spouse  liable  to  be  attached  and  imprisoned. 
But  that  Act  abolished  imprisonment  as  a  means  of  enforcing  decrees  for 
restitution,  aand,  as  a  measure  of  compensation,  provided  that  wilful  dis- 
obedience to  such  a  decree  might  be  pleaded  as  desertion,  although  the 
.statutory  period  of  two  years  prescribed  by  the  Divorce  Act,  1857,  had  not 
expired ;  and,  further,  it  provided  that  such  plea  of  desertion  was  to  be  a 
ground  entitling  the  aggrieved  party  to  a  decree  of  judicial  separation,  or, 
when  coupled  with  adultery,  to  a  dissolution  of  marriage,  with  all  the  in- 
cidental remedies  respectively  attaching  in  each  case.  R.  v.  Jackson,  [1891] 
1  Q.  B.  671 ;  64  L.  T.  679,  decided  that  where  a  wife  had  refused  to 
live  with  her  husband,  he  was  not  entitled  to  keep  her  in  confinement  in 
order  to  enforce  restitution  of  his  conjugal  rights.  Prior  to  the  institution 
of  proceedings  for  restitution  of  conjugal  rights,  the  proposed  petitioner 
is  required  "  to  satisfy  one  of  the  divorce  registrars  that  a  written  demand 
for  cohabitation  and  restitution  of  conjugal  rights  has  been  made  by  the 
petitioner  upon  the  party  to  be  cited,  and  that,  after  a  reasonable 
opportunity  for  compliance  therewith,  such  cohabitation  and  restitution  of 
conjugal  rights  have  been  withheld"  (r.  175);  and  the  next  rule  (176) 
provides  that,  "  at  any  time  after  the  commencement  of  proceedings  for 
restitution  of  conjugal  rights,  the  respondent  may  apply  by  summons 
...  for  an  order  to  stay  the  proceedings  in  the  cause  by  reason  that 
he  or  she  is  willing  to  resume  or  to  return  to  cohabitation  with  the 
petitioner." 

The  Court  has  no  power  to  order  service  out  of  the  jurisdiction  of  a 
petition  for  restitution  of  conjugal  rights  (Chichester  v.  Chichester,  1885, 
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10  P.  D.  186) ;  but  substituted  service  of  the  written  demand  prior  to 
suit,  required  by  rule  175,  may  be  obtained  (In  re  the  Petition  of  M' Arthur, 
1889,  51  L.  T.  308 ;  In  re  the  Petition  of  Tucker,  [1897]  Prob.  83). 


Restitution  of  Stolen  Goods.— See  Stolen  Goods. 


Restitution,  Writ  Of — A  writ  which  lies  on  the  reversal  of 
a  judgment,  to  restore  to  a  party  that  which  he  has  lost  by  the  judgment ; 
it  lies  only  where  there  is  no  other  readily  available  remedy.  It  is  also 
granted  on  the  conviction  of  a  person  for  a  forcible  entry  into  and  detainer 
of  hereditaments,  or  where,  as  in  Pitcher  v.  Roe,  1841,  9  Dowl.  P.  C.  971, 
the  defendant  wrongfully  resumed  possession  of  premises  into  which  the 
plaintiff  had  been  put  by  the  sheriff  under  a  writ  of  possession.  For  its 
use  in  connection  with  the  restitution  of  stolen  goods,  see  Stolen  Goods. 


Restraining  Order — An  order  made  by  the  Court  under 
5  Vict.  c.  5,  s.  4,  upon  the  application  of  any  person  interested,  restraining 
the  Bank  of  England,  or  any  other  public  company,  from  permitting  the 
transfer  of  stock  or  shares  standing  in  its  books,  or  from  paying  any 
dividends  thereon.  As  the  effect  of  a  notice  in  lieu  of  distringas  (see 
Distringas,  Notice  in  Lieu  of)  is  merely  temporary,  the  person  issuing 
it  must,  in  order  to  prevent  a  transfer  of  the  stock  or  shares,  after 
an  application  has  been  made  for  a  transfer  by  the  person  in  whose  name 
such  stock  or  shares  stand,  proceed  to  obtain  a  restraining  order  under  this 
section,  or  an  injunction  against  the  person  interested,  under  39  &  40 
Geo.  in.  c.  36.  The  order  must  specify  the  amount  of  the  stock  or  the 
particular  shares  to  be  affected,  and  the  name  or  names  of  the  person 
or  persons  in  which  the  same  are  standing  (s.  4).  The  Court  has  power 
to  vary  or  discharge  such  order,  and  to  award  costs  (ibid;  see  In  re 
Blaksley's  Trusts,  1883,  23  Ch.  D.  549;  Sociiti  Ghiirale  cle  Paris  v. 
Trdmtuays  Union,  1884,  14  Q.  B.  D.  453). 


Restraining  Statute. — A  restraining  statute  is  a  statute 
which  remedies  a  defect  in  the  common  law  by  restricting  rights.  The 
Statute  13  Eliz.  c.  10  restricted  the  common  law  right  of  a  spiritual 
corporation  to  grant  leases  for  any  term  of  years,  to  a  grant  for  twenty-one 
years  or  three  lives.  It  was  therefore  a  restraining  statute  (see  Black- 
stone,  Commentaries,  vol.  i.  p.  87).  The  terms  enlarging  and  restraining 
applied  to  statutes  are  relative.  Provisions  of  a  statute  may  enlarge  the 
rights  of  one  person  and  restrict  those  of  another.  For  instance  the  Irish 
Land  Acts,  which  benefited  the  tenant  at  the  expense  of  the  landlord. 

[Authorities.  —  Hardcastle  on  Statutes,  2nd  ed. ;  Blackstone,  Com- 
mentaries.] 

Restraint  Of  Marriage. — Conditions  in  restraint  of  marriage 
may  be  either  in  general  or  only  in  partial  restraint,  and  the  two  classes 
are  differently  treated  by  the  law.  Conditions  in  general  restraint  of 
marriage,  inasmuch  as  they  tend  to  promote  celibacy,  were  disfavoured  by 
the  ecclesiastical  or  civil  law,  and  the  rule  that  such  conditions  were  invalid 
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as  being  contrary  to  public  policy  was  adopted  by  equity,  the  test  in 
each  case  is  whether  the  donor's  intention  is  to  provide  for  the  devisee/or 
legatee  during  spinsterhood,  thinking  that  the  husband  will  after  that  be 
able  to  maintain  her,  or  whether  the  intention  is  to  restrain  marriage.  And 
if  the  gift  or  limitation  is  "  until  marriage,"  it  is  clearly  good,  and  ceases  on 
marriage,  in  such  a  case  the  intention  of  providing  for  the  beneficiary  until 
marriage  being  clear  from  the  words  (Webb  v.  Grace,  1853,  2  Ph.  Ch.  701 ; 
Heath  v.  Lewis,  1853,  3  De  G.,  M.  &  G.  954 ;  22  L.  J.  Ch.  721). 

In  gifts  of  personalty  a  condition  in  general  restraint  of  marriage  is 
void  (see  Morley  v.  Bennoldson,  1843,  2  Hare,  570,  and  cases  there  cited; 
and  same  case  in  1895, 1  Ch.  449).  And  the  condition  is  none  the  less  void 
because  the  restraint  on  marriage  is  for  what  the  testator  may  consider  a 
good  reason,  e.g.  ill-health.  By  the  decision  in  Morley  v.  Bennoldson  the  Court 
of  Appeal  has  applied  the  doctrine  in  favour  of  third  parties.  In  that  case 
the  testator  having,  by  his  will,  given  personal  estate  to  his  daughter  for 
life,  with  remainder  to  her  children,  and  in  default  of  issue  over,  by  his 
codicil  declared  that  his  wish  was  that  his  daughter  should  not  marry,  and 
in  case  of  her  marriage  or  death  there  was  a  gift  over.  And  it  was  held 
that  not  only  was  the  daughter  entitled  to  her  life  interest,  but  that  the 
will  and  codicil  must  be  construed  together,  and  that  the  true  construction 
being  that  the  property  was  to  go  over  upon  her  death  or  marriage,  which- 
ever should  first  happen,  her  children  were  entitled  at  her  death,  the  con- 
dition against  their  mother's  marriage  being  void. 

The  rule  as  regards  personalty  is  followed  in  cases  of  mixed  funds 
arising  from  realty  and  personalty  (Lloyd  v.  Lloyd,  1852,  2  Sim.  N.  S.  255  ; 
Bellairs  v.  Bellairs,  1874,  L.  E.  18  Eq.  510).  And  a  condition  subsequent  is 
void,  not  only  if  annexed  to  a  gift  of  the  income  arising  from  a  mixed  fund, 
consisting  of  the  proceeds  of  sale  of  real  and  personal  estate,  but  semble,  also 
if  the  gift  be  of  income  arising  from  the  proceeds  of  sale  of  realty  only 
(Bellairs  v.  Bellairs,  ubi  supra).  On  the  other  hand,  a  distinction  has  been 
made  in  devises  of  realty,  and  the  condition  held  good  in  Jones  v.  Jones, 
1876,  1  Q.  B.  D.  279,  where  the  object  of  the  testator  appeared  to  be  not 
to  restrain  marriage,  but  to  provide  for  the  beneficiary  while  unmarried. 

A  condition  in  restraint  of  a  second  marriage,  whether  of  a  man  or  a 
woman,  is  not  void  (Allen  v.  Jackson,  1875,  L.  E.  19  Eq.  561 ;  1  Ch.  D.  399). 

As  to  conditions  in  partial  restraint  of  marriage,  these  are  valid  in  the 
case  both  of  realty  and  personalty,  but  in  the  case  of  personalty  they  may 
be  inoperative  if,  from  the  circumstances  of  the  case,  it  appears  that  the 
condition  is  in  terrorem. 

A  condition  in  partial  restraint  may  take  the  form  of  restraining 
marriage  with  a  particular  person  or  class  of  persons,  or  making  the  con- 
sent of  certain  parties  necessary  to  the  marriage  of  the  beneficiary.  As 
instances  of  conditions  of  the  former  type  that  have  been  held  to  be  valid, 
we  may  take  a  condition  not  to  marry'a  Papist  (Duggan  v.  Kelly,  1847,  10 
Ir.  Eq.  Eep.  295) ;  a  Scotchman  (Berrin  v.  Lyon,  1807,  9  East,  170  ;  9  E.  E. 
520) ;  any  person  who  was  or  had  been  a  domestic  servant  (Jenner  v.  Turner, 
1875,  L.  E.  10  Ch.  188);  or  against  marriage  out  of  a  particular  faith 
(Hodgson  v.  Halford,  1879,  11  Ch.  D.  959). 

If,  however,  there  is  no  gift  over,  it  is  well  settled  that  though  the  con- 
dition is  allowable  by  law,  the  Court  treats  the  restriction  as  in  terrorem 
merely  and  inoperative.  Cp.  Berens  v.  Berens,  1888,  32  Sol.  J.  401,  where 
the  condition  was  the  same  as  in  Hodgson  v.  Halford  (supra),  but  there  was 
no  gift  over. 

Similar  rules  apply  to  conditions  restraining  marriage  without  consent : 
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they  are  good  if  accompanied  by  a  gift  over ;  but  in  the  case  of  personalty, 
if  there  is  no  gift  over  they  will  be  treated  as  in  terrorem,  and  consequently 
inoperative.  The  consent  to  a  marriage  in  the  testator's  lifetime,  given  by 
the  testator,  is  equivalent  to  the  consent  to  a  marriage  after  the  testator's 
death  to  be  given  by  the  trustees  of  his  will,  and  satisfies  the  condition 
(Wheeler  v.  Warner,  1823,  1  Sim.  &  St.  304;  Tweedcde  v.  Tweedale,  1878, 
7  Ch.  D.  633). 

Whether  the  doctrine  of  in  terrorem  applies  to  conditions  precedent  to 
ask  consent  is  a  vexata  questio,  and  the  cases  on  the  subject  are  old  and  not 
reconcileable  (Stackpole  v.  Beaumont,  1796,  3  Ves.  89,  95) ;  the  cases  will  be 
found  collected  and  the  rules  deduced  therefrom  in  Jarman  on  Wills,  5th 
ed.,  vol.  ii.  pp.  888  et  seq. ;  Theobald  on  Wills,  p.  500. 

It  is  stated  in  Meynish  Y.Martin,  1746,  3  Atk. 330,  that  neither  the  civil 
nor  the  ecclesiastical  law  made  any  distinction  between  conditions  pre- 
cedent and  subsequent  in  this  respect,  and  that  in  either  case  if  there  is 
no  gift  over,  the  condition  is  nugatory ;  and  in  that  case,  where  a  legacy  of 
personalty  was  given  to  a  child  on  condition  of  marrying  with  consent,  it 
was  held  that  there  was  no  condition  annexed  to  the  legacy,  but  only  a 
declaration  of  the  testator  in  terrorem.  But  in  later  cases  the  condition 
has  been  held  good,  although  there  was  no  gift  over,  in  reliance  on  slight 
circumstances  to  prove  that  the  condition  is  not  in  terrorem,  and  the  follow- 
ing are  instances  of  cases  where  the  condition  has  been  upheld : — Condition 
not  to  marry  without  consent  under  twenty-one  (Stackpole  v.  Beaumont, 
loc.  cit.),  and  even  under  twenty-eight  (  Younge  v.  Furse,  1856, 8  De  G-.,  M.  &  G. 
756),  where  in  the  event  of  marriage  without  consent  the  beneficiary  is  to 
receive  an  alternative  provision  (Creagh  v.  Wilson,  1706,  2  Vern.  572). 

An  express  direction  that  the  gift  in  question  shall,  on  breach  of  the 
condition,  sink  into  the  residue,  is  a  sufficient  gift  over  to  exclude  the 
application  of  the  doctrine  of  in  terrorem ;  but  a  residuary  bequest  con- 
tained in  the  will  is  not,  without  such  express  direction,  sufficient. 

Unless  the  testator  specifies  any  particular  mode  in  which  the  consent 
is  to  be  given,  a  virtual  consent  is  sufficient,  and  no  formal  consent  need  be 
shown  (Daley  v.  Desbouverie,  1738,  2  Atk.  261 ;  Clarke  v.  Parker,  1812,  19 
Ves.  1 ;  In  re  Smith,  Feeling  v.  Smith,  1890,  44  Ch.  D.  654 ;  and  cases  there 
cited).  On  the  other  hand,  where  the  consent  of  guardians  is  required,  the 
condition  is  not  made  inoperative  by  there  being  no  guardians  of  the 
minor,  but  the  Court  must  appoint  them ;  and  the  consent  of  a  guardian 
appointed  by  the  infant  does  not  satisfy  the  condition  (In  re  Brown,  1881, 
18  Ch.  D.  61).     See  Legacy;  Will. 

Restraint  of  Princes. — See  Princes,  Bulees,  and  Peoples. 


Restraint  Of  Trade. — 1.  General  and  Partial  Restraints. — 
Covenants  and  agreements  by  a  trader  restricting  his  right  to  exercise  his 
trade  are  looked  upon  by  the  law  with  much  suspicion.  They  are  only 
enforced  when  made  for  valuable  consideration,  and  when  the  restraint  is 
reasonable  under  the  circumstances  of  the  case. 

It  was  formerly  held  that  the  restriction  must  be  not  only  reasonable 
in  character,  but  must  be  limited  to  a  particular  part  of  the  kingdom 
(Mitchel  v.  Reynolds,  1711,  1  P.  Wms.  181 ;  1  Smith,  L.  C).  The  tradi- 
tional view  is  well  stated  in  the  judgment  of  Bowen,  L.J.,  in  the  great  case 
of  the  Maxim  Nordenfelt,  etc.,  'Co.   v.   Nordenfelt,  [1893]    1    Ch.   630,   as 
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follows  : — Contracts  in  general  restraint  of  trade  are  void,  as  being  contrary 
to  public  policy.  Such  contracts  may  be  defined  as  those  by  which  a  person 
restrains  himself  from  all  exercise  of  his  trade  in  any  part  of  England, 
whether  altogether  or  for  a  limited  time.  An  agreement  in  "  particular  " 
or  "  partial "  restraint  of  trade  may  be  defined  as  one  in  which  the  area  of 
restriction  is  not  absolute,  but  in  which  the  covenantor  retains  for  himself 
the  right  still  to  carry  on  his  trade,  either  in  some  place,  or  for  the  benefit 
of  some  persons,  or  in  some  limited  or  prescribed  manner.  A  partial 
restraint  will  be  binding  in  law  if  made  on  good  consideration,  and  if  it  is 
reasonable. 

It  was  determined  upon  the  appeal  of  the  same  case  to  the  House  of 
Lords  that,  having  regard  to  the  changes  introduced  by  modern  extensions 
of  business,  and  modern  facilities  of  communication,  a  restriction  unlimited 
as  to.  space  may  now  be  binding,  provided  that  it  is  not  more  stringent  than 
is  reasonably  necessary  for  the  protection  of  the  covenantee,  and  that  it  is 
not  injurious  to  the  interests  of  the  public  ([1894]  App.  Cas.  534). 

The  reason  of  the  rule  avoiding  unlimited  restraints  in  general  is,  that 
it  is  contrary  to  public  policy  to  allow  a  man  to  deprive  himself  of  his 
means  of  livelihood,  or  to  allow  him  to  deprive  the  public  of  the  services 
of  a  useful  member  (l.c.c).  Covenants  must  always  be  tested  by  reference 
to  these  reasons  for  the  rule. 

2.  Exceptions  to  Rule. — Agreements  for  the  sale  of  ,a  secret  process  are 
not  within  the  rule  at  all  {Bryson  v.  Whitehead,  1822,  1  Sim.  &  St.  74; 
Hagg  v.  Barley,  1878,  47  L.  J.  Ch.  566 ;  Maxim  v.  Noralenfelt,  supra,  in 
the  C.  A.) ;  nor  are  covenants'  in  assignments  of  letters  patent,  or  in  licences 
under  letters  patent,  to  work  only  according  to  the  specification  {Jones  v. 
Lees,  1856,  1H.&I  189 ;  Printing,  etc.,  Co.  v.  Sampson,  1875,  L.  E.  19  Eq. 
462) ;  or  agreements  for  exclusive  service  ( Wallis  v.  Bay,  1837,  2  Mee.  &  W. 
273),  provided  that  a  correlative  agreement  to  employ  the  covenantor  has 
been  made  or  can  be  inferred  (Pilkington  v.  Scott,  1846,  15  Mee.  &  W.  657; 
Hartley  v.  Cummings,  1847,  5  C.  B.  247;  Gravely  v.  Barnard,  1874,  L.  E. 
18  Eq.  518)  from  the  agreement  for  service ;  or  contracts  to  deal  exclusively 
with  one  trader  (Catt  v.  Tourle,  1869,  L.  E.  4  Ch.  654 ;  cp.  Taff  Vale  Bwy. 
v.  Macnabb,  1873,  L.  E.  6  H.  L.  169). 

3.  There  must  be  valuable  consideration,  even  in  the  case  of  a  deed 
(Mitchel  v.  Reynolds,  supra ;  Smith,  L.  C,  9th  ed!,  p.  450).  The  Court  will 
not  inquire  as  to  the  adequacy  of  the  consideration  {Hitclicock  v.  Coher, 
1837,  6  Ad.  &  E.  438;  Pilkington  v.  Scott,  supra;  Gravely  v.  Barnard, 
supra). 

4.  The  Restriction  must  be  reasonable. — The  question  is,  whether  the 
restraint  is  such  only  as  to  afford  a  fair  protection  to  the  interests  of  the 
party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  public  (per  Tindal,  C.J.,  in  Horner  v.  Graves,  1831, 
7  Bing.  at  p.  743 ;  33  E.  E  635).  The  reasonableness  must  be  judged  of 
as  at  the  time  when  the  covenant  was  made  {Elves  v.  Crofts,  1850,  10  C.  B. 
241 ;  per  Pollock,  C.B.,  Jones  v.  Lees,  1856,  1H.&I  at  p.  193). 

In  judging  whether  a  covenant  is  reasonable  in  accordance  with  the 
rule,  it  is  necessary  to  consider  carefully  what  form  of  competition  is  likely 
to  be  injurious  to  the  covenantee.  A  shopkeeper  will  generally  be  in  no 
way  hurt  by  the  presence  of  a  rival  at  the  other  end  of  the  town ;  but  a 
manufacturer  of  machine  guns,  whose  customers  are  limited  to  the  Govern- 
ments of  civilised  States,  may  be  injured  by  a  competitor  at  the  other  end 
of  the  world  {Maxim  v.  Nordenfelt,  supra). 

As  already  stated,  a  restriction  as  to  space  is  not  now  in  all  cases 
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essential.  Where  the  covenant  is  not  to  trade  within  a  specified  distance 
from  a  given  point,  the  distance  is  to  be  measured  "as  the  crow  flies," 
and  not  by  the  nearest  practicable  mode  of  access,  unless  there  issomething 
to  show  a  contrary  intention  of  the  parties  {Moufiete  v.  Cole,  1872,  L.  E. 
7  Ex.  70 ;  8  Ex.  42). 

Covenants  restricted  as  to  space  may  be  severable  so  as  to  be  good  for 
a  smaller,  but  bad  for  a  larger  area  (see  below,  under  Dentist,  Perfumer, 
Milkman  ;  cp.  Rogers  v.  Haddocks  cited  under  Traveller).  A  covenant  "  so 
far  as  the  law  allows  "  to  retire  from  business,  and  not  to  trade  so  as  to 
affect  the  continuing  partners,  is  not  severable.  It  cannot  be  treated 
as  one  in  which  the  parties  have  themselves  fixed  any  limit  which  can 
be  supported.  It  is  either  without  limit  as  to  space,  or  else  it  is  void  for 
uncertainty  (Bavies  v.  Davies,  1887,  36  Ch.  D.  359). 

A  limitation  as  to  time  only  will  not  of  itself  justify  a  restriction  which 
is  otherwise  unreasonable  as  to  space  (per  Bowen,  L.J.,  Maxim  v.  Norden- 
felt,  [1893]  1  Ch.  at  p.  666).  Many  covenants  extending  to  the  whole  life 
of  the  covenantor  have  been  upheld. 

In  the  following  list  references  to  the  principal  reported  cases  are  given. 
The  name  of  the  case  is  followed  by  an  indication  of  restrictions,  first  as  to 
space  or  otherwise,  and  secondly  as  to  time.  Where  the  contrary  is  not 
stated,  the  covenant  was  upheld. 

Solicitor:  Bendy  v.  Henderson  (1855,  11  Ex.  194,  21  miles,  21  years); 
Nicholls  v.  Stretton  (1843,  7  Beav.  42,  the  then  clients  of  covenantee,  life) ; 
Whittaher  v.  Howe  (1841,  3  Beav.  383,  any  part  of  Great  Britain,  20  years ; 
as  to  this  case  see  Lord  Macnaghten's  judgment,  [1894]  App.  Cas.  at  p. 
573);  May  v.  O'Neill  (1875,  44  L.  J.  Ch.  660,  London,  Middlesex,  Essex, 
any  client  during  articles,  life). 

Doctor :  Davis  v.  Mason  (1793,  5  T.  E.  118,  10  miles,  14  years ;  2  E.  E. 
562);  Sainter  v.  Ferguson  (1849,  7  C.  B.  716,  7  miles  of  Macclesfield,  life); 
Gravely  v.  Barnard  (1874,  L.  E.  18  Eq.  518,  10  miles,  except  Lewes,  while 
plaintiff  or  his  assigns  continued  business). 

Schoolmaster:  Smith  v.  Hawthorn  (1897,  76  L.  T.  716,  9  miles,  12 
years). 

Dentist :  Malan  v.  May  (1843, 11  Mee.  &  W.  653,  London,  life) ;  Horner 
v.  Graves  (1831,  7  Bing.  735 ;  33  E.  E  635,  100  miles  of  York,  life,  held  to 
be  too  wide) ;  Malan  v.  May  {supra,  any  town  where  the  covenantee  might 
have  been  practising,  life,  held  to  be  too  wide). 

Publisher:  Tallis  v.  Tallis  (1853,  1  El.  &  Bl.  391,  150  miles,  life). 

Manufacturer :  Filhington  v.  Scott  (1846,  15  Mee.  &  W.  657,  not  to  serve 
anyone  except  the  plaintiff,  7  years);  Harms  v.  Parsons  (1861,  32  Beav. 
328,  200  miles,  life);  Clarkson  v.  Edge  (1863,  33  Beav.  227,  20  miles,  10 
years) ;  Leather  Cloth  Co.  v.  Lorsont  (1869,  L  E.  9  Eq.  345,  Europe,  life) ; 
Maxim  v.  Nordenfelt  ([1893]  1  Cb.  630 ;  [1894]  App.  Cas.  535,  unlimited, 
25  years). 

Brewer  or  Beerseller  :  Hinde  v.  Gray  (1840, 1  Man.  &  G.  195,  unlimited, 
10  years,  held  to  be  too  wide);  Allsopp  v.  Wheatcroft  (1872,  L.  E.  15  Eq. 
59,  unlimited,  2  years,  held  to  be  too  wide). 

General  Trader  in  country  town:  Avery  v.  Langford  (1854,  Kay,  663, 
Cornwall,  life). 

Tailor:   Bolfe  v.  Rolfe  (1846,  15  Sim.  88,  20  miles  of  Cornhill,  life); 
Bavey  v.  Shannon  (1879,  4  Ex.  D.,  81,  5  miles,  life). 
„      Butcher :  Elves  v.  Crofts  (1850,  10  C.  B.  241,  5  miles,  life). 

Baker:  Mitchel  v.  Reynolds  (1711,  1  P.  Wms.  181,  parish,  5  years); 
Rannie  v.  Irvine  (1844,  7  Man.  &  G.  969,  1  mile,  14  years). 


268  EESTEAINT  OF  TEADE 

Perfumer  and  Toyshop-keeper:  Price  v.  Green  (1847,  16  Mee.  &  W.  346, 
London  or  Westminster  or  600  miles  thereof,  held  to  be  too  wide  as  to  the 
600  miles). 

Milkman:  Benwell  v.  Inns  (1857,  24  Beav.  307,  3  miles  of  shop  in 
London,  2  years);  Baines  v.  Green  (1887,  35  Ch.  D.  154,  any  customer  at 
any  time  of  employer  or  his  assigns,  life,  held  to  be  good  as  to  customers 
during  service) ;  Dubowski  v.  Goldstein  ([1896]  1  Q.  B.  478,  customers  of 
master,  held  as  above,  and,  semble,  good  also  as  to  all  customers). 

Traveller:  Ward  v.  Byrne  (1839,  5  Mee.  &  W.  548, unlimited,  9  months, 
held  to  be  too  wide);  Mumford  v.  Gething  (1857,  7  C.  B.  N.  S.  305,  the 
traveller's  district,  life);  Middleton  v.  Brown  (1878,  47  L.  J.  Ch.  411,  8 
miles  of  General  Post  Office,  1  year) ;  Bousillon  v.  Bousillon  (1880,  14 
Ch.  D.  351,  unlimited,  2  years);  Mills  v.  Dunham  ([1891]  1  Ch.  576,  persons 
who  were  customers  during  defendant's  service,  life) ;  Sogers  v.  Maddocks 
([1892]  3  Ch.  346, 100  miles,  2  years ;  in  this  case  the  covenant  extended  to 
dealing  in  malt  liquors,  and  also  to  aerated  waters,  in  which  latter  the 
plaintiff  did  not  deal ;  it  was  held  to  be  good  as  to  the  malt  liquors) ; 
Cussen  v.  O'Connor  (1893,  L.  E.  32  Jr.  330,  traveller's  district,  12  years); 
Ehrman  v.  Bartholomew  ([1898]  1  Ch.  671,  not  to  transact  any  business 
except  with  plaintiff,  10  years,  held  to  be  bad). 

Clerk  of  Commission  Agent:  Moenich  v.  Fenestre  (1893,  61  L.  J.  Ch. 
737,  any  competing  business  in  kingdom,  5  years). 

Clerk  of  a  bank:  National  Provincial  Bank  v.  Marshall  (1888,  40  Ch. D. 
112,  2  miles,  2  years). 

Sale  of  patent  or  licence  under  patent :  Printing,  etc.,  Co.  v.  Sampson 
(1875,  L.  E.  19  Eq.  462,  unlimited,  life  of  vendor);  Jones  v.  Zees  (1856, 
1  H.  &  M.  189,  unlimited,  term  of  licence). 

5.  Construction  and  Breach. — A  covenant  not  to  carry  on  "  any  trading 
establishment"  has  been  held  to  be  limited  to  "any  competing  trade" 
(Avery  v.  Zangford,  1854,  Kay,  663 ;  cp.  Moenich  v.  Fenestre,  1892.  61 
L.  J.  Ch.  737).  But  a  covenant  by  a  traveller  for  a  firm  of  wine  merchants 
during  the  term  of  employment,  which  was  ten  years,  not  to  transact 
business  with  any  other  person,  was  held  not  to  be  so  limited,  and  after  he 
had  left  the  firm  an  injunction  was  refused,  the  covenant  being  too  wide 
(Fhrman  v.  Bartholomew,  [1898]  1  Ch.  671). 

Acting  as  the  servant  of  another  who  carries  on  the  trade  is  not  carrying 
on  the  trade  (Allen  v.  Taylor,  1870,  39  L.  J.  Ch.  627 ;  aff.  19  W.  E.  35 ; 
Clark  v.  Watkins,  1863,  9  Jur.  N.  S.  142),  and  is  not  carrying  it  on  for  the 
benefit  of  any  person  other  than  the  covenantor  (I.e.),  unless  the  covenantor 
is  lending  his  name  to  alpretended  master  (Newling  v.  Dobell,  1868,  19  L.  T. 
N.  S.  408).  But  it  is  "  being  interested  or  concerned  "  in  the  trade  (Jones  v. 
Heavens,  1877,  4  Ch.  D.  636).  Lending  money  as  capital  to  enable  another 
to  carry  on  the  trade  is  not  a  breach  of  a  covenant  by  the  lender  not  to 
trade  (Bird  v.  Zake,  1863,  1  H.  &  N.  338).  Supplying  goods  from  without 
the  specified  district  to  customers  within  it  is  trading  within  it  (Brampton 
v.  Beddoes,  1863,  13  C.  B.  1ST.  S.  538;  Clark  v.  Watkins,  supra),  even  though 
the  order  comes  without  solicitation  by  the  trader  (l.c.c). 

See  also  above,  4. 

6.  Assignment. — The  benefit  of  a  covenant  by  the  vendor  of  a  business, 
or  by  a  servant  who  has  been  engaged  in  the  business,  not  to  trade  in  com- 
petition with  the  purchaser  or  employer  is  part  of  the  goodwill,  and  is 
assignable  with  the  goodwill  (Jacoby  v.  Whitmore,  1883,  49  L.  T.  335 ; 
Benwell  v.  Inns,  1857,  24  Beav.  307),  whether  assigns  are  expressly 
mentioned  in  the  covenant  or  not  (Jacoby  v.  Whitmore).     A  covenant  by  a 
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retiring  partner  not  to  compete. with  the  continuing  partners  was  held  to  be 
personal  to  the  latter  in  Dairies  v.  Davies  (1887,  36  Ch.  D.  359),  so  that 
their  assignees  could  not  sue  upon  it. 

7.  Injunction. — A  covenant  not  to  trade  (which  is  not  "  in  restraint  of 
trade")  will  be  enforced  by  injunction,  notwithstanding  that  a  sum  is 
stipulated  for  as  liquidated  damages  or  as  a  penalty,  and  that  the  defendant 
is  willing  to  pay  the  sum  (National  Provincial  Bank  v.  Marshall  1888 
40  Ch.  D.  112). 

8.  Employers  and  Workmen. — As  to  contracts  between  employers  and 
workmen  in  restraint  of  trade,  see  Combination  and  Conspiracy,  vol.  hi.  at 
p.  297.  A  contract  for  a  strike  or  lock-out  is  unenforceable  (Hilton  v. 
JEckersley,  1855,  6  El.  &  Bl.  47  at  p.  66) ;  so  also,  it  appears,  is  a  contract 
between  the  members  of  a  ring  not  to  deal  with  persons  who  break  the 
rules  of  the  ring  (Mogul  Steamship  Co.  v.  M'Gregor,  [1892]  App.  Cas.  25 ; 
Collins  v.  Locke,  1879,  4  App.  Cas.  674;  see  Mineral  Water,  etc.,  Society  v. 
Booth,  1887,  36  Ch.  D.  465).  But  an  agreement  to  divide  the  business  at 
a  particular  place  in  a  specified  way  is  not  void  (Collins  v.  Locke,  supra). 

[Authorities. — The  notes  to  Mitchel  v.  Reynolds  in  1  Smith's  Leading 
Cases ;  Pollock  on  Contracts,  6th  ed.,  p.  337 ;  and  the  judgments  in  Maxim 
v.  Nordenfelt,  supra.  Lists  of  the  covenants  upheld  or  rejected  in  reported 
cases  are  given  in  Kay's  Eeports,  p.  667,  up  to  1854,  and  in  Pollock  on 
Contracts,  pp.  345-347.] 


Restraint  on  Anticipation.— To  secure  a  wife  more  effectu- 
ally than  was  done  by  the  "  separate  use  "  in  the  enjoyment  of  her  property 
from  her  husband's  influence,  conveyancers  added  to  the  words  creating  the 
separate  use,  further  words  restraining  the  power  of  disposing  of  the  property. 
These  words  are  the  "  restraint  on  anticipation." — See  Husband  and  Wife, 
vol.  vi.  at  p.  270. 


Restraint  on  Ship.— See  Ship. 

Restrictive  Covenant. — See  Covenants  in  Leases. 


Restrictive  Indorsement. — See  Bills  of  Exchange,  vol.  ii. 
at  p.  100. 


Rests. — When  in  taking  accounts  between  a  mortgagee  in  possession 
and  the  mortgagor,  the  Court  directs  that  the  surplus  rents  and  profits, 
after  paying  the  interest,  shall  go  towards  reduction  of  the  principal 
money,  this  is  called  taking  the  accounts  with  "  rests,"  because  a  rest  or 
pause  is  made  by  .striking  a  balance. 


Result.— Where  an  order  for  a  new  trial  provides  that  the  costs  of 
the  first  trial  shall  "  abide  the  result "  of  the  second,  this  means  that  the 
costs  of  the  first  trial  are  to  follow  the  result  as  to  costs  of  the  second 
trial  (Brotherton  v.  Metropolitan  District  Joint-Committee,  [1894]  1  Q. 
B.  666).  .- 
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Resulting  Trust.— See  Trusts, 

Resulting  Use.— See  Uses. 


Resumption — A  word  used  in  31  Hen.  vi.  c.  7  to  denote  the 
taking  again  into  the  king's  hands  of  such  lands  or  tenements  as  upon  false 
suggestion  or  other  error  he  had  made  livery  of  to  an  heir,  or  granted  by 
patent  to  any  one  (Termes  de  la  Ley). 


Ret  able. — See  Eitual. 


Retail,  Sale  by.— The  sale  by  retail  of  intoxicating  liquors  is 
defined  in  several  statutes  according  to  the  liquor  in  question.  There  was 
no  definition  at  all  of  selling  by  retail  in  the  Alehouse  Act,  1828  (9  Geo.  iv. 
c.  61),  although  the  Act  empowered  justices  to  grant  licences  to  persons, 
authorising  them  "to  sell  excisable  liquors  by  retail."  The  Licensing 
Act,  1872,  s.  74,  enacts  that  the  expression  "  sale  by  retail  in  respect  of 
any  intoxicating  liquor,  means  the  sale  of  that  liquor  in  such  quantities 
as  is  declared  to  be  sale  by  retail  by  any  Act  relating  to  the  sale  of 
intoxicating  liquors " ;  which  in  effect  means  that  the  expression  shall 
have  the  meaning  which  any  of  the  Licensing  Acts  has  assigned  to  it  in 
reference  to  the  particular  kind  of  liquor. 

The  section  seems  to  extend  to  alehouses  the  definition  contained  in  the 
Beerhouse  Act,  1834  (4  &  5  Will.  IV.  c.  85),  s.  19,  and  confined  formerly  to 
beerhouses ;  and  therefore  wherever  beer,  cider  or  perry,  is  sold  in  a  less 
quantity  than  four  and  a  half  gallons  it  will  be  selling  by  retail.  Sec.  19 
provides  "every  sale  of  any  beer,  or  of  any  cider  or  perry,  in  any  less 
quantity  than  four  gallons  and  a  half  shall  be  deemed  and  taken  to  be  a 
selling  by  retail."  The  test  of  a  sale  by  retail  is  the  quantity  sold  at  any 
one  time,  and  not  the  manner  in  which  the  liquor  is  sold.  Thus  in 
Fairclough  v.  Roberts,  1890,  24  Q.  B.  D.  350;  59  L.  J.  M.  C.  54;  62  L.  T. 
700 ;  38  W.  B.  330 ;  54  J.  B.  421,  where  the  appellant  held  an  excise 
licence  under  the  Excise  Act,  1825  (6  Geo.  iv.  c.  81),  s.  1,  for  the  sale  of 
beer  in  casks  containing  not  less  than  four  and  a  half  gallons  or  in  not  less 
than  two  dozen  reputed  quart  bottles  at  one  time,  and  he  sold  beer  in  pint 
and  half  pint  bottles,  but  the  quantity  thus  sold  at  one  time  was  not  less 
than  the  amount  which  a  cask  of  four  and  a  half  gallons  or  two  dozen 
reputed  quart  bottles  would  contain,  it  was  held  that  this  was  not  a  sale  by 
retail.  Smith,  J.,  in  B.  v.  Jenkins,  1891,  55  J.  B.  825,  distinguishes 
between  wholesale  and  retail  selling  of  beer  thus :  "  I  read  the  statutes  to 
mean  this — that  a  wholesale  dealer  can  sell  to  a  minimum  of  four  and  a 
half  gallon  casks,  and  that  anything  under  that  a  man  under  a  wholesale 
licence  cannot  sell,  but  he  must  have  a  retail  licence  to  do  it.  In  other 
words,  anything  less  than  four  and  a  half  gallons  is  a  retail  sale,  and  any- 
thing down  to  and  above  four  and  a  half  gallons  is  a  wholesale  sale."  Lord 
Coleridge,  C.J.,  in  the  same  case,  put  the  distinction  thus:  "under  four 
and  a  half  gallons  should  be  retail,  and  over  four  and  a  half  gallons  and 
four  and  a  half  gallons  itself  should  be  wholesale."  See  further  the 
distinction  drawn  in  sec.  1  of  the  Bevenue  Act,  1863  (26  &  27  Vict.  c.  33). 
As  to  spirits,  the  Spirits  Act,  1880,  s.  104,  provides  that  "the  sale  of 
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spirits  in  any  quantity  less  than  two  gallons  or  less  than  one  dozen  reputed 
quart  bottles  shall  be  deemed  sale  by  retail."  There  are  restrictions  on 
sale  by  dealers  and  retailers.  By  sec.  102  a  dealer  must  not,  unless  he  has 
an  additional  licence  authorising  him  so  to  do,  or  is  also  licensed  as  a 
retailer,  sell,  send  out,  or  deliver  spirits  in  any  less  quantity  than  two 
gallons  of  the  same  denomination  at  a  time  for  the  same  person.  On  the 
other  hand,  a  retailer  must  not,  unless  he  is  also  licensed  as  a  dealer,  sell, 
send  out,  or  deliver  spirits  to  a  rectifier,  dealer,  or  retailer,  or  buy  or  receive 
spirits  from  another  retailer  not  being  also  licensed  as  a  dealer. 

As  to  foreign  wine,  the  Kefreshment  Houses  Act,  1860  (23  Vict.  c.  27), 
s.  28,  provides  that  every  sale  of  foreign  wine  in  any  less  quantity  than  two 
gallons,  or  in  less  than  one  dozen  reputed  quart  bottles,  at  one  time  shall 
be  deemed  to  be  selling  by  retail. 

Sweets  and  made  wines  are  put  in  the  same  category  as  foreign  wines. 
By  sec.  18  of  the  Bevenue  Act,  1863  (26  &  27  Vict.  c.  33),  every  licence 
taken  out  under  the  provisions  contained  in  the  two  several  Acts,  23  Vict. 
c.  27  and  c.  107  respectively,  by  a  licensed  keeper  of  a  refreshment-house, 
to  sell  therein  by  retail  foreign  wine  to  be  consumed  in  such  house,  or  on 
the  premises  belonging  thereto,  shall  authorise  and  include  the  sale  of  sweets, 
made  wines,  mead,  and  metheglin  by  retail,  to  be  consumed  in  the  said 
house  or  on  the  said  premises.  A  licence  to  sell  foreign  wine,  whether  held 
by  a  refreshment-house  keeper  or  not,  and  whether  by  wholesale  or  retail, 
now  includes  sweets  (38  &  39  Vict.  c.  23,  s.  9).  These  quantities  will  apply 
to  public-house  keepers  when  selling  the  same  liquors.  Sweets  are  also 
said  to  be  sold  wholesale  if  sold  above  two  gallons  or  one  dozen  quarts 
(11  &  12  Vict.  c.  121,  s.  9 ;  23  &  24  Vict.  c.  113,  s.  7).  Sweets  or  made 
wines  mean  any  liquor  made  by  fermentation  from  fruit  and  sugar,  or  from 
fruit  or  sugar  mixed  with  any  other  material,  and  which  has  undergone  a 
process  of  fermentation  in  the  manufacture  thereof  (52  &  53  Vict.  c.  42, 
s.  28).  And  sweets  include  made  wines,  mead,  and  metheglin  (33  &  34  Vict. 
c.  29,  s.  3 ;  43  &  44  Vict.  c.  20,  s.  40). 

Finally,  by  35  Geo.  ill.  c.  113,  s.  9,  "  any  person  who  shall  make  any 
entry  at  any  office  of  excise  of  any  house,  outhouse,  cellar,  vault,  store- 
house, or  other  place  for  laying  or  keeping  of  any  beer  or  ale,  or  for  selling 
the  same  therein,  as  an  alehouse-keeper,  victualler,  or  retailer,  shall  be 
deemed  a  seller  by  retail  of  such  liquors  to  all  intents  and  purposes." 

For  the  sale  of  tobacco  and  other  commodities  by  retail,  the  statutes 
dealing  with  them  should  be  referred  to. 


Retainer. — See    Advocate;    Executoes    and    Administbatoes  ; 
Solicitoe. 


Retaliation. — The  lex  talionis  or  law  of  retaliation  is  a  rule  of 
punishment  which  readily  suggests  itself  to  a  human  being  who  feels  him- 
self unrestrained  by  his  position  as  a  social  factor.  In  the  case  of  one  who 
appreciates  the  benefits  of  society,  however,  a  very  short  experience  is 
sufficient  to  show  how  deficient  it  is.  Thus,  if  a  one-eyed  man  loses  his 
only  visual  organ  at  the  hands  of  a  person  who  has  the  use  of  both  eyes,  it 
is  obvious  that  the  infliction  of  the  loss  of  one  of  the  latter 's  eyes  would  not 
be  an  adequate  punishment,— a  fact  which  was  recognised  in  Solon's  laws, 
which  decreed  that  in  such  a  case  the  offender  should  lose  both  his  eyes 
(Pott.  Ant.  bk.  i.  c.  26).     So  theft  cannot  be  punished  by  theft,  adultery  by 
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adultery,  and  so  on.  The  circumstances  surrounding  the  case  must  be 
looked  to,  such  as,  the  age  and  social  position  and  character  of  the  offender ; 
previous  convictions  or  misbehaviour ;  the  time,  place,  etc.,  of  committal ; 
the  motive ;  and  a  multitude  of  other  conceivable  incidents  that  may  be 
material.  And  in  society,  the  great  object  of  punishment  is  not  merely  to 
satisfy  the  injured  feelings  of  the  person  injured,  but  to  secure  the  peace  of 
the  community  and  prevent  future  crimes. 

In  England,  if  we  leave  out  of  account  the  crime  of  murder,  which  is 
punished  by  death,  the  only  real  practical  application  of  the  principle 
occurred  in  the  reign  of  Edward  HI.  An  attempt  was  made  at  that  period 
to  introduce  the  law  of  retaliation  by  the  37  Edw.  ill.  (1363),  c.  18,  which 
enacted  that  those  who  preferred  malicious  and  untrue  accusations  against 
others  should  put  in  sureties  of  taliation,  that  is,  incur  the  same  pain  that 
the  others  should  have  had.  This  mode  of  punishment,  however,  only 
survived  for  the  space  of  one  year,  imprisonment  being  adopted  in  its  stead 
(38  Edw.  in.  (1364),  c.  9). 


Retiring'. — See  Bills  of  Exchange. 
Retorno  habendo.— See  Replevin. 


Retorsion  in  international  law  is  the  name  given  to  the  retalia- 
tory measures  taken  by  a  State  in  answer  to  the  refusal  of  another  State 
to  recognise  its  ordinary  rights.  Reprisals  (q.v.)  are  made  in  answer  to 
actual  wrongs  done,  and  therefore  may  be  carried  out  in  various  ways,  but 
retorsion  being  the  consequence  of  rights  refused,  can  only  be  made  by  a 
strict  retaliation  in  kind.  Thus,  to  quote  the  illustration  of  Twiss  {Law 
of  Nations  in  Time  of  War,  s.  10),  when  a  sovereign  is  not  satisfied  with 
the  way  in  which  his  subjects  are  treated  according  to  the  laws  of  another 
country,  he  is  at  liberty  to  declare  that  he  will  treat  the  members  of  that 
nation  in  the  same  manner  in  which  his  own  subjects'  are  treated. 

A  better  distinction,  perhaps,  is  that  retorsion  takes  place  upon  a 
violation  of  private  right  or  comity,  whereas  reprisals  are  resorted  to  upon 
an  infraction  of  the  public  law  of  nations. 


Retorts. — See  Stills. 


Retour  sans  protet — A  request  or  direction  by  the  drawer  of 
a  bill  of  exchange,  that  in  the  event  of  the  bill  not  being  honoured  by  the 
drawee,  it  shall  be  returned  without  protest  (Byles,  Bills,  15th  ed.,  p.  216). 


Retraxit — In  the  old  practice,  a  withdrawal  of  his  action  by  a 
plaintiff,  the  effect  being  that  any  future  action  by  him  for  the  same  cause 
was  barred. 


Retrospective  Act. — A  retrospective  Act  of  Parliament  may 
be  described  as  an  Act  which  applies  to  a  state  of  facts  which  came  into 
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existence  before  the  Act.  In  the  case  of  B.  v.  Ipswich  Union  (1877,  2 
Q.  B.  D.  at  p.  270),  Cockburn,  C.J.,  said :  "  It  is  a  general  rule  that  where 
a  statute  is  passed  altering  the  law,  unless  the  language  is  expressly  to  the 
contrary,  it  is  to  be  taken  as  intended  to  apply  to  a  state  of  facts  coming 
into  existence  after  the  Act."  Unless  there  is  some  declared  intention  of 
the  Legislature,  or  unless  there  are  circumstances  rendering  it  inevitable 
that  another  view  should  be  taken,  the  presumption  is  that  an  Act  is 
prospective  and  not  retrospective  (Gardner  v.  Lucas,  1878,  3  App.  Cas.  at 
p.  601). 

[Authority. — Hardcastle  on  Statutes,  2nd  ed.] 


Return  Day — Certain  days  in  each  term  under  the  old  practice 
on  which  writs  were  made  returnable.  There  were  four  return  days  in 
each  term,  except  Easter,  which  had  five. 


Returning  Officer. — Parliamentary  Elections. — Nature  of 
the  Office. — A  Returning  Officer,  as  the  name  indicates,  is  an  officer  charged 
with  duties  in  relation  to  the  return  of  members  at  parliamentary 
elections. 

Each  constituency  has  its  Returning  Officer,  on  whom  the  law  has 
imposed  duties  of  an  extremely  varied  and  important  character,  relating  to 
matters  preceding  and  preparatory  to  the  election,  the  nomination  of 
candidates,  the  election  itself,  the  return  of  the  elected  candidates,  and 
other  matters  subsequent  to  the  election. 

Who  is  Returning  Officer. — It  may  be  stated  generally  that  in  counties  r 
divisions  of  counties,  and  counties  of  cities  and  towns,  the  sheriff  of  the 
county,  or  of  the  county  of  a  city  and  town,  is  the  Returning  Officer  (see 
Representation  of  the  People  Act,  1832,  s.  66),  and  in  boroughs  the  mayor 
is  the  Returning  Officer  (see  Municipal  Corporations  Act,  1882,  s.  24-4  (1),. 
and  Redistribution  of  Seats  Act,  1885,  ss.  12,  13). 

As  to  who  is  the  Returning  Officer  at  University  elections,  see 
Elections,  under  the  head  Returning  Officer. 

As  to  the  appointment  of  a  Returning  Officer  by  the  sheriff  of  the 
county,  in  boroughs  where  no  Returning  Officer  was  specially  appointed 
under  the  Representation  of  the  People  Act,  1832,  in  parliamentary 
boroughs  created  by  the  Representation  •  of  the  People  Act,  1832,  where, 
such  borough  is  not  and  does  include  a  parliamentary  borough,  and  in 
parliamentary  boroughs  constituted  under  the  Redistribution  of  Seats 
Act,  1885,  in  which  there  is  no  mayor,  see  Representation  of  the  People 
Act,  1832,  s.  11 ;  Representation  of  the  People  Act,  1867,  s.  47 ;  Redis- 
tribution of  Seats  Act,  1885,  s.  12  (1)  and  (3) ;  see,  further,  the  article 
Elections,  under  the  head  Returning  Officer.  Persons  in  holy  orders, 
churchwardens,  or  overseers,  are  incapable  of  being  so  appointed,  and  persons 
having  served  once,  or  who  are  qualified  to  be  elected  as  members  of 
Parliament,  are  exempt ;  but  persons  claiming  exemption  must,  within  a 
week  of  receiving  notice  of  nomination,  notify  the  sheriff  (see  Repre- 
sentation of  the  People  Act,  1832,  s.  11). 

As  to  the  appointment  of  Deputy  Returning  Officers  in  divisions  of 
counties,  see  Ballot  Act,  1872,  s.  8  ;  and  in  boroughs  divided  into  divisions, 
see  Redistribution  of  Seats  Act,  1885,  s.  13  (1)  and  (2).  As  to  the 
performance  of  the  duties  of  sheriff,  by  the  under-sheriff,  where  the  sheriff; 
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is  embodied  for  the  militia,  see  Militia  Act,  1882  (45  &  46  Vict.  c.  49), 
s.  40 ;  and  as  to  the  execution  of  the  office  by  the  under-sheriff  in  the 
event  of  the  death  or  suspension  of  the  sheriff,  see  Sheriffs  Act,  1887 
(50  &  51  Vict.  c.  55),  s.  25. 

Security  for  Expenses. — The  Returning  Officer  is  entitled,  if  he  thinks 
fit,  to  require  security  to  be  given  by  the  candidates  for  his  expenses  (as  to 
this,  and  as  to  the  expenses  of  Eeturning  Officers  generally,  see  Parlia- 
mentary Elections  (Eeturning  Officers)  Acts,  1875  and  1885  (38  &  39  Vict, 
c.  84,  and  48  &  49  Vict.  c.  62)). 

Duties  of  Returning  Officer. — The  various  duties  of  the  Eeturning 
Officer,  before,  during,  and  after  the  election,  will  be  gathered  from  the 
articles  Ballot  ;  Nomination  (Electoral)  ;  Elections  ;  and  Eegistkation. 
It  is  sufficient  here  to  mention  generally  some  of  the  chief  functions  of  the 
Eeturning  Officer. 

The  writs  for  parliamentary  elections  are  transmitted  to  the  Eeturning 
Officer  of  each  constituency,  or  his  deputy.  The  Eeturning  Officer  must, 
when  necessary,  have  the  boundary  of  the  borough  or  division  of  a  borough 
marked  out  (see  the  Boundary  Act,  1868,  s.  12 ;  Eedistribution  of  Seats 
Act,  1885,  s.  20).  Under  the  Ballot  Act,  1872,  and  the  rules  thereunder, 
certain  specific  duties  with  regard  to  the  nomination  and  election  of 
candidates  are  imposed  on  the  Eeturning  Officer.  He  must  give  notice  of 
the  election  (see  Elections).  He  is  to  provide  such  nomination  papers, 
polling  stations,  ballot  boxes,  ballot  papers,  stamping  instruments,  copies  of 
registers  of  voters,  etc.,  and  to  appoint  and  pay  such  officers  as  may  be 
necessary  to  carry  out  the  provisions  of  the  Ballot  Act  (see  Ballot  ; 
Nomination  (Electoral)).  He  must  keep  order  at  the  nomination  of 
candidates,  supply  nomination  papers,  and  receive  nominations ;  he  must 
remain  at  the  place  of  election  for  the  purpose  of  receiving  and  hearing 
objections  as  to  nomination  papers,  and  he  is  to  decide  objections  to 
nomination  papers  (see  Nomination  (Electoral)).  He  is  to  give  public 
notice  of  the  withdrawal  of  any  candidate,  and  if  no  more  candidates  are 
nominated  than  there  are  vacancies  to  be  filled  up,  he  must  declare  the 
nominated  candidates  to  be  elected,  and  return  them,  and  give  public 
notice  of  their  election.  If  there  are  more  nominations  than  there  are 
vacancies,  he  must  adjourn  the  election  and  take  the  poll.  He  must  give 
notice  of  the  date  of  the  poll,  of  the  situation  of  the  polling  stations,  and 
of  the  description  of  voters  entitled  to  vote  at  each  station,  and  of  the 
mode  in  which  the  electors  are  to  vote.  Before  the  opening  of  the  poll 
he '  is  obliged  to  take  the  declaration  of  secrecy.  He  must  appoint  a 
presiding  officer  to  preside  at  each  polling  station ;  but  he  may  preside  at 
any  polling  station  himself,  and  he  may  appoint  poll-clerks  to  attend  the 
polling  stations.  He  must  also  secure  the  attendance  of  constables  at  the 
polling  stations.  If  he  acts  as  presiding  officer  at  the  poll,  he  has,  of 
course,  the  ordinary  duties  of  a  presiding  officer  (as  to  these,  see  Ballot  ; 
see  also  Elections,  Presiding  Officers). 

The  duties  of  the  Eeturning  Officer  after  the  poll  are  to  receive  the 
various  packets  of  ballot  papers  and  counterfoils  from  the  presiding  officers, 
to  give  notice  of  the  time  and  place  appointed  for  counting  the  votes  to 
the  agents  appointed  by  the  candidates  to  attend  the  count.  He  must  at 
the  time  and  place  appointed  open  the  ballot  boxes  and  ascertain  the 
result  of  the  poll  by  counting  the  votes  (as  to  the  procedure,  see  Elections, 
under  the  head  Counting  the  Votes).    He  may  reject  votes  only  on  certain 
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specified  grounds  (see  Ballot  ;  Elections  ;  Eegistration  of  Voteks  ; 
Scrutiny).  After  completing  the  counting  he  must  verify  the  ballot 
paper  accounts  sent  by  the  presiding  officers,  seal  up  in  separate  packets 
the  counted  and  rejected  ballot  papers,  report  to  the  Clerk  of  the  Crown  in 
Chancery  the  result  of  the  verification,  and  immediately  the  result  of  the 
poll  is  ascertained  he  must  make  a  return  of  the  names  of  the  candidates 
elected  to  the  Clerk  of  the  Crown,  and  make  a  declaration  of  the  election, 
and  give  public  notice  of  the  names  of  the  elected  candidates,  and  of  the  votes 
recorded  (as  to  the  mode  of  making  the  return,  see  Elections,  under  the 
head  Return).  Having  made  the  return,  he  must  forward  all  the  packets 
of  ballot  papers,  and  all  other  documents  relating  to  the  election,  to  the 
Clerk  of  the  Crown  (see  Elections)  ;  and,  within  twenty-one  days  after  the 
return,  he  must  transmit  an  account  of  his  charges  in  connection  with  the 
election  to  the  Election  Agents.  The  Election  Agent  of  every  candidate 
must,  within  thirty-one  days  after  the  election,  transmit  a  return  and 
declaration  of  election  expenses  to  the  Eeturning  Officer,  who  must,  within 
ten  days  of  its  receipt,  publish  in  the  local  papers  a  summary  of  the 
return,  and  for  two  years  keep  the  return,  etc.,  open  to  inspection  (see 
Election  Agent  ;  Election  Expenses  ;  Elections). 

As  to  the  casting  vote  of  a  Eeturning  Officer,  see  Casting  Vote. 

As  to  the  institution  by  the  Eeturning  Officer  of  prosecutions  for  persona- 
tion at  the  election,  see  Corrupt  Practices,  Prosecution  for  Personation. 

As  to  the  duties  and  liabilities  of  a  Eeturning  Officer  in  connection 
with  an  election  petition,  see  Election  Petition. 

Remedies  in  case  of  Breach  of  Duty  by  Returning  Officer. — In  the 
discharge  of  most  of  these  duties  under  the  Ballot  Act  it  is  clear  that  the 
Eeturning  Officer  acts  merely  in  a  ministerial  capacity.  He  is,  therefore, 
liable  for  the  improper  exercise  of  or  omission  to  perform  such  duties,  and 
an  action  by  the  party  aggrieved  will  lie  for  such  a  breach  of  duty,  even  in 
the  absence  of  malice  on  the  part  of  the  Eeturning  Officer  (see  Pickering 
v.  James,  1873,  L.  E.  8  C.  P.  489).  On  the  other  hand,  with  regard  to  his 
duty  to  decide  as  to  the  validity  of  the  ballot  papers  in  determining 
whether  a  ballot  paper  is  void,  or  ought  not  to  be  counted,  the  Eeturning 
Officer  acts  in  a  judicial  capacity  (see  Ackers  v.  Howard,  1886, 
16  Q.  B.  D.  at  p.  751 ;  Pritchard  v.  Mayor,  etc.,  of  Bangor,  1888,  13  App. 
Cas.  (H.  L.)  241),  and  probably  also  when  rejecting  a  vote  under  the 
power  conferred  by  sec.  82  of  the  Parliamentary  Voters  Eegistration  Act, 
1843.  In  the  absence  of  malice  no  action  will  lie  against  a  Eeturning 
Officer  for  any  act  done  in  his  judicial  capacity  (see  Brewe  v.  Coulton,  1787, 
1  East,  at  p.  563  ;  Cullen  v.  Morris,  1819,  2  Stark.  577). 

In  addition  to  the  remedies  at  common  law  by  action,  indictment,  or 
criminal  information,  penalties  are  imposed  by  various  statutes  on  a 
Eeturning  Officer  who  is  guilty  of  any  wilful  breach  of  any  duty  imposed 
by  the  Acts  (see  Eepresentation  of  the  People  Act,  1832,  s.  76 ;  Parlia- 
mentary Voters  Eegistration  Act,  1843,  s.  97  ;  Ballot  Act,  1872,  _ss.  3  and 
11).  And  in  an  election  petition  to  which  the  Eeturning  Officer  is  a  party 
the  costs  of  the  petition  occasioned  by  his  conduct,  for  example,  in  mis- 
counting the  ballot  papers,  may  be  visited  on  him  (see  East  Clare,  1892, 
4  O'M.  &  H.  166  ;  Halifax,  1893,  ibid.  205  ;  see  also  the  article  Election 
Petition,  under  the  head  Costs). 

The  duties  of  the  Eeturning  Officer  are  also  enforceable  by  mandamus 
when  there  is  no  other  equally  convenient  remedy  (see  R.  v.  Stewart, 
[1898]  1  Q.  B.  552  ;  see  also  Mandamus). 
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Municipal  and  other  Elections. — With  regard  to  municipal  elections,  afc; 
an  election  of  councillors  for  a  whole  borough  or  of  elective  auditors,  the 
Eeturning  Officer  is  the  mayor,  and  at  an  election  for  a  ward  the  Eeturning 
Officer  is  an  alderman,  assigned  for  that  purpose  by  the  Council  at  the 
meeting  of  the  9th  of  November  (see  Municipal  Corporations  Act,  1882, 
ss.  53,  62  (6) ;  see  also  s.  67  ;  and  see,  further,  the  article  Elections, 
Municipal  Elections). 

At  municipal  elections  in  the  city  of  London,  in  the  case  of  a  poll  being 
demanded,  the  presiding  officer  is  to  be  the  Eeturning  Officer,  with  the 
powers  and  duties  conferred  and  imposed  on  a  Eeturning  Officer  by  the 
Ballot  Act,  1872  (see  City  of  London  Ballot  Act,  1887,  50  Vict.  c.  xiii.  s.  2  ; 
see  also  Elections,  Municipal  Elections  in  the  City  of  London). 

At  elections  of  county  councillors,  the  Eeturning  Officer  is  to  be  such 
person  as  the  County  Council  may  appoint  (see  Local  Government  Act, 
1888,  s.  75  (2) ;  see  also  Elections,  County  Council  Elections). 

The  appointment  of  Eeturning  Officers  at  Parish  Council,  Eural  District 
Council,  Urban  District  Council,  and  other  elections  under  the  Local 
Government  Act,  1894,  is  provided  for  by  rules  contained  in  the  various 
Election  Orders  made  from  time  to  time  by  the  Local  Government  Board 
under  the  Act  (see  ibid.  s.  48  (2)  ;  see  also  Elections,  Parish  Council  and 
District  Council  Elections,  etc.). 

As  to  Eeturning  Officers  at  School  Board  elections,  see  the  Election 
Orders  issued  from  time  to  time  by  the  Education  Department  under  the 
powers  conferred  by  the  Elementary  Education  Act,  1873  ;  see  also  the" 
article  Elections,  under  the  head  School  Board  Elections. 

The  powers,  duties,  and  liabilities  of  Eeturning  Officers  at  these  various 
elections  are  in  substance  the  same  as  those  indicated  above  with  regard  to- 
parliamentary  elections,  subject,  of  course,  to  the  necessary  alterations  and 
modifications. 

See  also  Ballot  ;  Casting  Vote  ;  Corrupt  Practices  ;  Election 
Agent  ;  Election  Expenses  ;  Election  Petition  ;  Elections  ;  Illegal 
Practices  ;  Nomination  (Electoral)  ;  Eecount  ;  Eegistration  of  Voters  ; 
Scrutiny. 

\Authoritics. — Parker,  The  Powers,  Duties,  and  Liabilities  of  an  Election 
Agent  and  of  a  Eeturning  Officer,  2nd  ed.,  1891 ;  Eogers  on  Elections, 
vol.  ii.  Parliamentary,  17th  ed.,  1895,  vol.  iii.  Municipal,  etc.,  17th  ed., 
1894] 


Returnum  irreplegiabile  was  a  judicial  writ  directed  to 
the  sheriff  for  the  restitution  to  their  owner  of  cattle  which  had  been 
unjustly  taken  by  another,  damage  feasant,  and  so  found  by  the  verdict  of 
jury  (Cowell,  Law  Dictionary). 


Reve  (or  Gercve) — The  bailiff  of  a  franchise  or  manor  (Cowell, 
Law  Dictionary). 


Revendicatioh — The  right  given  by  the  law  of  certain  countries, 
e.g.  France,  to  the  seller  of  goods  to  reclaim  the  same  from  the  buyer, 
where  they  have  not  been  paid  for..  , 
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Revenue. — See  Consolidated  Fund. 


Reverend. — The  word  "  reverend  "  was  in  the  Middle  Ages  applied 
to  persons  of  distinction,  both  male  and  female,  and  was  not  exclusively 
confined  to  persons  in  holy  orders.  On  the  contrary,  the  clergy  were 
usually  addressed  as  "sir,"- or  "master,"  or  "mister."  When  applied  to 
the  clergy,  it  was  done  as  a  token  of  personal  esteem.  In  fact  it  was 
■appropriated  as  a  special  designation  by  Puritan  and  Presbyterian 
ministers  as  soon  as,  if  not  previously  to,  its  adoption  by  the  parochial 
clergy.  It  is  applied  to  the  parochial  clergy  in  the  preamble  to  the 
Caroline  Act  of  Uniformity,  1662,  14  Car.  n.  c.  4,  and,  since  the  later 
part  of  the  seventeenth  century,  has  been  adopted  as  a  complimentary 
way  of  describing  them.  The  word,  however,  is  not  a  title  of  honour 
or  dignity  exclusively  possessed  by  them,  and  a  minister  of  a  Non- 
conformist denomination  claiming  to  use  it  in  a  public  inscription  in  a 
parish  graveyard  cannot  be  prevented  from  so  doing  {Kent  v.  Smith,  1875, 
4  Ad.  &  Ec.  398 ;  1876,  1  P.  D.  73).  The  usual  description  of  a  parochial 
clergyman  is  "reverend,"  of  a  dean  "very  reverend,"  and  of  a  bishop  and 
of  an  archbishop  "  right  reverend  " ;  dissenting  ministers  are  also  generally 
styled  "  reverend." 


Reversion. — An  estate  in  reversion,  called  shortly  a  reversion,  is 
one  of  the  classes  of  estates  in  expectancy.  Eeversions  are  sometimes 
classed  among  incorporeal  hereditaments,  but  their  incorporeal  character 
is  of  a  transient  not  of  a  permanent  nature,  for  as  soon  as  the  estate  in 
expectancy  becomes  an  estate  in  possession  it  becomes  corporeal.  Hence 
the  term  purely  incorporeal  hereditaments  denotes  incorporeal  hereditaments 
proper,  and  other  than  estates  in  expectancy. 

"  A  reversion,"  says  Coke  {Co.  Litt.  226),  "  is  where  the  residue  of  the 

estate  always  doth  continue  in  him  that  made  the  particular  estate,  or  where 

the  particular  estate  is  derived  out  of  his  estate."    See  Particular  Estate. 

It   is  the  residue  of  an  estate  left  in  the  grantor  to   commence    in 

.  possession  after  the  determination  of  some  particular  estate  granted  out  by 
Jhim  (2  Stewart's  Black.  197).  It  arises  therefore  by  operation  of  law,  and 
its  owner  is  called  the  reversioner. 

Where  the  reversioner  makes  a  lease  for  years,  his  reversion  is  said  to 
be  subject  to  \he  term,  and  differs  materially  from  a  reversion  expectant  on 
the  determination  of  an  estate  for  life  or  other  estate  of  freehold,  inasmuch 

,  as  in  the  former  case  the  reversioner  does  not  part  with  the  seisin,  in  the 

.  latter  he  does,  and  the  seisin  is  in  the  particular  tenant. 

The  difference  in  the  respective  methods  of  alienation,  though  now 
made  of  no  importance  by  the  Eeal  Property  Act,  1845,  is  a  good 
illustration  of  the  distinction  recognised  between  the  two;  a  reversioner 
subject  to  a  term  of  years  might  with  the  consent  of  the  termor  alienate  his 
reversion  by  feoffment  (having  the  seisin),  as  well  as  by  deed;  the 
reversioner  whose  estate  was  expectant  on  a  life  estate  had,  however,  to 

•  convey  it  by  deed. 

Incidents.- — The  two  incidents  to  a  reversion  are  fealty  and  rent  service : 
the  former  of  these  is  obsolete  ;  for  a  discussion  of  the  latter,  see  Eent. 
The  usual  expression  that  "  rent  is  an  incident  annexed  to  the  reversion  " 
lied  formerly  to  the  doctrine  that  the  destruction  of  the  reversion  {e.g.  by 

•  surrender  or  merger,  see  infra)  had  the  effect  of  making  all  rent  cease  to  be 
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payable  by  a  lessee.  This  injustice  was  in  the  case  of  surrendered  leases 
remedied  by  the  Statute  4  Geo.  n.  c.  28,  s.  6 ;  but  a  complete  remedy  to 
meet  all  cases  was  not  provided  till  the  Statute  7  &  8  Vict.  c.  76,  the 
provisions  whereof  in  this  respect  were  re-enacted  by  the  Eeal  Property 
Act,  1845  (8  &  9  Vict.  c.  106),  sec.  9  of  the  latter  Act  providing  that  when 
the  reversion  expectant  on  a  lease  is  surrendered  or  merges,  the  estate 
which  for  the  time  being  confers  as  against  the  tenant  under  the  same  lease 
the  next  vested  right  to  the  premises  shall,  for  the  purpose  of  preserving 
the  incidents  to  and  obligations  on  the  reversion  as  but  for  its  surrender 
or  merger  would  have  subsisted,  be  deemed  the  reversion  expectant  on  the 
lease. 

Alienation. — At  common  law  the  consent  of  the  particular  tenant  was 
requisite  for  the  validity  of  an  alienation  of  the  reversion  and  its  incident 
of  rent.  This  consent,  called  attornment,  was  first  rendered  unnecessary  by 
a  statute  of  Queen  Anne  (4  Anne,  c.  16,  s.  9);  and  the  same  statute,  while 
thus  enabling  the  rent  to  be  assigned  with  the  reversion,  specially 
protected  a  tenant  in  respect  of  claims  by  the  grantee  of  such  reversion  for 
rent  paid  to  the  original  reversioner  without  notice  of  the  grant  (s.  10). 

The  benefit  of  conditions  of  re-entry  and  covenants  annexed  to  the 
reversion  were  inalienable  at  common  law;  and  the  benefit  thereof  was 
first  given  to  an  alienee  of  a  reversion  by  a  statute  of  Henry  vm.  (32 
Hen.  vm.  c.  34),  as  regards  leases  made  by  deed ;  and  the  like  remedies 
were  given  to  the  lessee  against  the  assigns  of  the  reversioner,  as  against 
the  original  reversioner.  Covenants  and  conditions  whereof  the  burden 
and  benefit  alike  thus  pass  are  said  to  "run  with  the  reversion/' 
The  provisions  of  the  old  Act  are  amplified  by  those  of  the  Conveyancing 
Act,  1881,  s.  10.  For  details  on  the  subject,  see  Conveyancing  Acts; 
Conveyancing  Practice  ;  and  the  headings  for  the  various  covenants  for 
title ;  also  Covenants,  in  Leases. 

Besides  the  statutory  provisions,  the  rules  of  equity  in  certain  cases 
serve  to  pass  in  a  similar  manner  the  burdens  and  benefits  of  restrictive 
covenants ;  on  this  part  of  the  subject,  see  Covenants  in  Leases. 

An  estate  in  reversion  will  cease  to  exist  on  the  determination  of  the 
particular  estate  on  which  it  is  expectant ;  it  then  becomes  an  estate  in 
possession,  or  it  may  cease  to  exist  by  merger  (({.v.),  in  both  of  which  cases 
the  reversioner  becomes  an  owner  in  possession.  But  the  reversion  may 
be  defeated  entirely,  and  the  reversioner  thereby  deprived  of  all  interest  in 
■  the  land  by  the  enlargement  of  the  particular  estate  into  an  estate  in  fee- 
simple.  This  may  happen  where  the  particular  estate  is  an  estate  tail  and 
is  barred,  or  a  base  fee  and  is  enlarged,  and  also  where  the  particular  estate 
is  a  term  of  years  of  the  nature  provided  for  by  the  Conveyancing  Act, 
1881,  having  not  less  than  two  hundred  years  to  run,  and  is  enlarged  into 
a  fee-simple  under  that  Act.     See  Teems  of  Yeaes. 


Revesting— The  restoring  to  a  person  of  anything  of  which  he 
has  been  deprived.  Where  goods  have  been  stolen,  and  the  offender  has 
been  prosecuted  to  conviction,  the  property  in  the  goods  so  stolen  revests  in 
the  owner  or  his  personal  representative,  notwithstanding  any  intermediate 
dealing  with  them  (Sale  of  Goods  Act,  1893,  s.  24).     See  Stolen  Goods. 


Review,   Bill  Of. — In  the  old  Chancery  practice  this  was  a  bill 
filed  for  the  purpose  of  having  a  decree  varied  on  the  ground  of  error,  either 
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of  law  or  fact  (Hunter,  Suit  in  Equity,  5th  ed.,  p.  182). 
the  present  day  is  by  appeal. 


The  practice  at 


Reviling  Church  Ordinances.— Eeviling the  "holy sacra- 
ment of  the  Lord's  Supper  "  (14  Cha.  n.  c.  4,  s.  10)  is  an  indictable  misde- 
meanour, triable  at  Quarter  Sessions,  and  punishable  by  imprisonment  and 
fine  or  ransom,  at  the  king's  will,  i.e.  the  discretion  of  the  Court  (1  Edw.  I.  c.  1, 
ss.  1,  2).  Indictment  must  be  within  three  months  of  the  offence,  and  the 
Courts  of  trial  must  issue  a  writ  to  the  bishop  to  attend  the  trial  (s.  5). 
The  Act  is  also  one  of  the  first  recognising  the  right  to  call  evidence  for 
the  defence.  The  Act  was  repealed  by  Mary,  and  revived  in  1558  (1  Eliz. 
c.  1,  s.  5).  There  is  an  unrepealed  Act  of  Mary  (1  Mary,  st.  2,  c.  5)  dealing 
with  the  same  subject,  from  the  view  of  the  Unreformed  Church. 


Revising  Barrister. 
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Nature  of  Office. — Eevising  Barristers  are  officers  appointed  annually 
for  the  revision  of  the  lists  of  voters  at  parliamentary  and  other  elections. 
The  office  of  Eevising  Barrister  was  a  statutory  creation,  and  the  incidents 
of  the  office,  including  the  powers  and  duties  of  the  Eevising  Barrister,  are 
regulated  by  the  provisions  of  various  statutes. 

Qualificatio-ns. — No  barrister  can  now  be  appointed  to  revise  any  list  of 
voters  for  any  county,  city,  or  borough  in  England,  who  is  of  less  than 
seven  years'  standing  (see  the  Eevising  Barristers  Act,  1873,  37  &  38  Vict. 
c.  53),  and  no  person  can  be  appointed  a  Eevising  Barrister  who  is  a  member 
of  Parliament,  or  who  holds  any  office  or  place  of  profit  under  the  Crown, 
except  the  office  of  recorder  of  any  city  or  borough  (see  the  Parliamentary 
Voters  Eegistration  Act,  1843,  6  &  7  Vict.  c.  18,  s.  28),  and  except  the 
office  of  Election  Commissioner  (see  the  Eevising  Barristers  Act,  1866, 
29  &  30  Vict.  c.  54 ;  see  also  Election  Commissioners). 

(  How  appointed. — Eevising  Barristers  for  counties,  cities,  and  boroughs 
are  appointed  yearly  by  the  senior  judge  of  assize  for  the  county  who 
actually  travelled  the  summer  circuit  or  any  part  of  it,  and,  where  a 
borough  is  situate  in  two  circuits,  the  appointment  is  made  by  the  senior 
judge  who  went  the  circuit  to  which  the  larger  part  in  extent  of  the 
borough  belongs.  In  the  city  of  London,  and  the  county  of  Middlesex,  and 
the  boroughs  in  that  county,  the  appointment  is  made  by  the  Lord  Chief 
Justice  of  England  in  the  months  of  July  and  August.  For  the  purpose  of 
the  appointment  of  Eevising  Barristers  the  county  of  Surrey  and  such 
portion  of  the  county  of  London  as  is  situate  south  of  the  Thames  are 
deemed  to  be  separate  counties,  forming  part  of  the  South-Eastern  circuit ; 
and  such  portion  of  the  administrative  county  of  London  as  is  situate  north 
of  the  Thames  is  deemed  to  form  part  of  the  county  of  Middlesex;  and 
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the  county  of  Middlesex,  inclusive  of  that  portion,  is  deemed  to  be 
a  separate  county  on  _  a  circuit  (see  Pari.  Eeg.  Act,  1843,  s.  28 ; 
Parliamentary  Electors  'Eegistration  Act,  1868,  s.  25 ;  Eevising  Barristers 
Act,  1886,  s.  1 ;  County  Electors  Act,  1888,  s.  10 ;  Local  Government  Act, 
1888,  s.  76  (4)). 

The  number  of  Eevising  Barristers  to  be  appointed  may  be  varied  from 
time  to  time  by  way  of  increase  or  decrease  by  Order  in  Council.  In  1890, 
the  number  was  fixed  at  ninety-seven  (see  the  Eevising  Barristers  Act, 
1873,  s.  3,  and  the  Order  in  Council  of  15th  August  1890). 

As  to  the  appointment  of  a  substitute  in  the  case  of  death,  illness,  or 
absence  of  a  Eevising  Barrister,  see  the  Parliamentary  Eegistration  Act, 
1843,  s.  29,  and  the  Eevising  Barristers  Act,  1874,  s.  1;  and  as  to  the 
appointment  and  remuneration  of  additional  Eevising  Barristers  if  necessary, 
see  the  Eevising  Barristers  Act,  1886,  s.  2,  and  the  County  Electors  Act, 
1888,  s.  9. 

By  way  of  remuneration,  including  his  travelling  and  other  expenses, 
a  Eevising  Barrister  receives  250  guineas,  which  is  paid  to  him  by  order  of  the 
Treasury  after  the  termination  of  his  last  sitting  (County  Electors  Act, 
1888,  s.  9). 

Notification  of  Appointment. — Every  Eevising  Barrister  must  notify  his 
appointment  to  the  Clerk  of  the  County  Council  of  every  county,  and  to  the 
Town  Clerk  of  every  city  or  borough  of  which  he  is  appointed  to  revise  the 
lists'(Parl.  Eeg.  Act,  1843,  s.  31). 

After  this  notification  it  is  the  duty  of  the  Clerk  of  the  County  Council 
as  soon  as  possible  to  transmit  an  abstract  of  the  number  of  persons 
objected  to  by  the  Overseers,  and  by  other  persons  in  each  parish  and 
township  in  the  county ;  and  the  Town  Clerk  of  every  city  or  borough  must 
as  soon  as  possible  transmit  an  abstract  of  the  lists  of  claimants  and  of 
persons  objected  to  in  each  parish  or  township  in  the  city  or  borough  to 
the  Eevising  Barrister,  so  that  proper  times  and  places  for  holding  Courts 
for  the  revision  of  the  lists  may  be  appointed  {ibid.). 

The  Eevision. — Date  for  Revision. — The  lists  of  parliamentary  voters 
and  of  burgesses,  and  of  county  electors,  must  be  revised  annually  between 
8th  September  and  12th  October,  both  inclusive,  and  are  to  be  revised  as 
soon  as  possible  after  7th  September  (County  Electors  Act,  1888,  s.  6  (1)). 

Holding  Revision  Courts. — The  Barrister  appointed  to  revise  the  county 
lists  makes  a  circuit,  and  holds  open  Courts  for  the  revision  at  each  of  the 
polling  places  for  the  county,  and  at  any  other  places  within  the  county 
which  he  may  think  expedient,  and  also  at  any  town  near  a  polling  district, 
although  outside  the  boundary  of  the  county,  if  so  directed  by  the  local 
authority  having  power  to  assign  polling  places  in  the  county  (see  Pari. 
Eeg.  Act,  1843,  s.  32;  Eepresentation  of  the  People  Act,  1867,  s.  34; 
Eegistration  Act,  1885,  s.  4  (4);  Local  Government  Act,  1888,  s.  3  (xii.)). 

The  Eevising  Barrister  for  a  city  or  borough  must  hold  open  Courts  of 
revision  within  the  city  or  borough,  and  also  within  every  place  sharing  in 
the  election  for  the  city  or  borough  (Pari.  Eeg.  Act,  1843,  s.  33). 

Seven  days'  notice  of  the  times  and  places  at  which  the  revision  Courts 
will  be  held,  and  of  the  several  parishes,  the  lists  for  which  will  be  revised 
at  each  of  the  Courts,  must  be  given  by  the  Eevising  Barrister  for  the  county 
to  the  Clerk  of  the  County  Council,  who  must  give  public  notice  of  the  same 
by  advertisement  in  the  local  papers,  and  also  send  copies  of  the  notice  to 
the  Overseers  of  every  parish  or  township,  and  require  them  to  publish  the 
same,  and  to  attend  at  the  revision  Court  for  their  parish  or  township 
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,(see  ibid.  s.  32 ;  'and  Eegistration  Act,  1885,  s.  4  (1)).  A  similar  notice  as 
to  the  times  and  places  at  which  the  revision  Courts  for  boroughs  will  be 
held  must  be  given  to  the  Town  Clerks  of  cities  and  boroughs,  who  are  to 
publish  the  same  on  the  Town  Hall,  and  on  every  Church  and  Chapel  within 
the  city  or  borough,  or  in  some  public  and  conspicuous  place  (Pari.  Reg. 
Act,  1843,  s.  33). 

The  Revising  Barrister  holding  his  revision  Court  has  power  to  adjourn 

■  the  Court  from  time  to  time,  and  from  one  place  to  another,  within  the 
same  county,  city,  or  borough,  but  no  Court  so  adjourned  can  be  held  after 
12th  October  (see  ibid.  s.  41 ;  County  Electors  Act,  1888,  s.  6  (1)).  As  to 
adjournment  in  case  of  illness  of  Revising  Barrister,  see  Revising  Barristers 
Act,  1873,  s.  5).     He  has  also  power  to  order  persons  interrupting  the 

'Court  or  refusing  to  obey  his  lawful  orders  to  be  removed  from  the 
Court,  and  the  police  must  be  present  to  keep  order  (see  County  Voters 
Registration  Act,  1865,  s.  16). 

At  least  one  evening  sitting  of  the  revision  Court,  commencing  between 
six  and  seven  p.m.,  must  be  held  in  a  borough,  or  in  an  urban  sanitary 
district  containing  more  than  ten  thousand  inhabitants  (see  ibid.  s.  4;  and 
Registration  Act,  1885,  s.  4  (3)). 

Procedure  at  Revision  Courts. — The  powers  and  duties  of  Revising 
Barristers  as  to  the  revision  of  parliamentary  lists  in  counties  and  boroughs 
are  now  the  same,  and  are  regulated  by  sec.  28  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878,  which  now  applies  to  the  registration  of 
ownership  voters  in  parliamentary  counties  in  like  manner  as  to  the 
registration  of  occupation  voters  (see  Registration  Act,  1885,  s.  1  (2)).  The 
registration  of  occupation  voters  in  counties  is  now  conducted  in  the  same 
manner  as  the  registration  of  occupation  voters  in  boroughs,  and  the 
'Parliamentary  Registration  Acts  apply  to  parliamentary  counties  as  well 
as  to  parliamentary  boroughs  (ibid.  s.  1  (1)).  Moreover,  by  recent 
legislation,  the  Registration  of  Electors  Acts  apply,  so  far  as  circumstances 
admit,  to  the  enrolment  of  burgesses  in  a  municipal  borough  to  which  the 

■  Parliamentary  and  Municipal  Registration  Act,  1878,  does  not  apply, 
and  to  the  registration  of  county  electors  (see  County  Electors  Act,  1888, 
s.  4). 

The  lists  of  burgesses,  and  of  county  electors,  and  of  occupation  voters 
for  parliamentary  elections  are  now,  therefore,  so  far  as  practicable,  to  be 
made  out  and  revised  together  (ibid.). 

It  should  be  recollected  that  in  counties  the  Revising  Barrister  must,  if 
practicable,  complete  the  revision  of  the  lists  of  voters  for  the  parishes  in 
•  one  polling  district,  and  transmit  the  same  to  the  Clerk  of  the  County 
.Council  before  proceeding  to  revise  the  lists  of  voters  for  any  parish  in 
another  polling  district  (Registration  Act,  1885,  s.  4  (6);  see  also 
Registration  of  Votees). 

Persons  appearing  before  the  Revision  Courts  may  not  appear  by  counsel 
{see  Pari.  Reg.  Act,  1843,  s.  41 ;  see  also  O'Connor  v.  Nicholson,  [1891] 
1  Fox.  &  S.  250),  but  must  appear  in  person  or  by  agent,  who  may  be  a 
-solicitor. 

The  Revising  Barrister  has  to  administer  an  oath  to  all  persons 
examined  before  him.  All  parties,  whether  claiming,  or  objecting,  or 
objected  to,  and  all  other  persons  may  be  examined  upon  oath  touching  the 
matters  in  question ;  and  persons  swearing  or  affirming  falsely  are  guilty  of 
perjury  (Pari.  Reg.  Act.  1843,  s.  41).  The  Revising  Barrister  is  also  em- 
powered to  summon  witnesses  to  give  evidence  or  produce  documents,  and 
■may  impose  a  fine  not  exceeding  £5  on  persons  failing  to  attend,  or  failing 
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to  answer  questions  or  produce  documents  (see  Pari,  and  Mun.  Eeg.  Act, 
1878,s.36). 

At  the  Eevision  Court  the  Clerk  of  the  County  Council,  the  Town  Clerk, 
and  the  Overseers  are  called  and  sworn.  They  produce  the  various  lists  and 
documents  which  it  is  their  duty  to  produce  (see  Eegistration  of  Voters). 

The  Eevising  Barrister  has  power  to  fine  an  Overseer  for  any  wilful 
breach  or  neglect  of  duty  under  the  Eegistration  Acts,  any  sum  not  exceed- 
ing £5  and  not  less  than  20s.  (see  Pari.  Eeg.  Act,  1843,  s.  51 ;  Eep.  of  the 
People  Act,  1867,  ss.  28,  29 ;  Pari.  Electors  Eeg.  Act,  1868,  s.  28 ;  Pari, 
and  Mun.  Eeg.  Act,  1878,  s.  29 ;  Eeg.  Act,  1885,  s.  1 ;  see  also  Eep.  of  the 
People  Act,  1884,  s.  9  (3)). 

The  Eevising  Barrister,  in  proceeding  to  revise  the  lists,  is  entitled  to 
conduct  the  revision  in  his  own  way,  and  to  adopt  any  convenient  rules  as  to 
the  practice  of  his  Court,  provided  he  does  not  infringe  the  provisions  of  the 
Eegistration  Acts  (see,  for  instance,  B.  v.  Soden  and  Overend,  [1897]  1 
Q.  B.  188 ;  B.  v.  Soden,  [1896]  1  Q.  B.  499 ;  ibid.  C.  A.  634). 
•  It  is  the  duty  of  the  Eevising  Barrister  at  the  hearing  in  open  Court  to 
finally  determine  upon  the  validity  of  the  claims  and  objections,  and  for  this 
purpose  he  has  all  the  powers  that  the  Eeturning  Officers  at  elections  formerly 
had,  and  he  must  in  open  Court  write  his  initials  against  the  names  ex- 
punged or  inserted,  and  against  any  part  of  the  lists  in  which  any  mistake 
has  been  corrected,  or  any  omission  supplied,  or  any  insertion  made  by 
him,  and  he  must  sign  his  name  to  every  page  of  the  lists  so  settled.  Before 
signing  any  page  of  any  list  he  must  read  out  audibly  in  open  Court  the 
names  expunged  and  inserted  by  him,  and  all  corrections  and  alterations 
made  by  him  (see  Pari.  Eeg.  Act,  1843,  s.  41 ;  and  County  Voters 
Eegistration  Act,  1865,  s.  15). 

After  completion  of  the  revision  the  Eevising  Barrister  must  deliver  the 
revised  lists  to  the  Clerk  of  the  County  Council  or  the  Town  Clerk  as  the 
case  may  be  (see  the  article  Eegistration  of  Voters). 

Having  sketched  in  outline  the  duties  of  the  Eevising  Barrister,  it  now 
becomes  necessary  to  refer  somewhat  more  particularly  to  the  specific  duties 
imposed  on  him  by  sec.  28  of  the  Parliamentary  and  Municipal  Eegistration 
Act,  1878. 

Correction  of  Mistakes  in  Lists. — The  Eevising  Barrister  must  correct  any 
mistake  which  is  proved  to  him  to  have  been  made  in  any  list  (see  ibid. 
s.  28  (1)). 

For  example,  if  the  place  of  abode  of  a  voter  is  proved  to  be  wrongly 
stated  on  the  list,  the  Eevising  Barrister  must  correct  the  mistake  (see 
Luckett  v.  Knowles,  1846,  2  C.  B.  187;  Nagle  v.  Campbell,  [1896]  2  Ir. 
Eep.  326 ;  as  to  the  correction  of  other  mistakes  on  the  list,  see  Mather  v. 
Overseers  of  Allendale,  1870,  L.  E.  6  C.  P.  272 ;  Ballard  v.  Bobins,  1877, 
3  C.  P.  D.  92). 

Where  the  matter  stated  in  a  list  or  claim,  or  proved  to  the  Eevising 
Barrister  in  relation  to  any  alleged  right  to  be  on  any  list,  is  in  his  judg- 
ment insufficient  in  law  to  constitute  a  qualification  of  the  nature  or 
description  stated  or  claimed,  but  sufficient  in  law  to  constitute  a  qualifica- 
tion of  some  other  nature  or  description,  he  must,  if  the  name  is  entered  in 
a  list  for  which  such  true  qualification  in  law  is  appropriate,  correct  such 
entry  by  inserting  such  qualification  accordingly,  and  in  any  other  case  he 
must  insert  the  name  with  such  qualification  in  the  appropriate  list,  and 
expunge  it  from  the  other  list,  if  any,  in  which  it  is  entered.  But  with  the 
exception  of  the  provisions  as  to  making  declarations  as  to  misdescription  of 
qualification  on  list,  and  as  to  sending  in  notices  of  claims  (see  Eegistration 
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of  Voters),  whether  any  person  is  objected  to  or  not,  no  evidence  may  be 
given  of  any  other  qualification  than  that  which  is  described  in  the  list,  nor 
is  the  Eevising  Barrister  at  liberty  to  change  the  description  of  the  qualifica- 
tion as  it  appears  in  the  list,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same  (see  Pari,  and  Mun.  Beg.  Act,  1878,  s.  28  (12) 
and  (13) ;  see  also  FosJcett  v.  Kaufman,  1885, 16  Q.  B.  D.  279 ;  Plant  v.  Potts, 
[1891]  1  Q.  B.  256). 

The  result,  therefore,  is  that  an  inaccurate  or  insufficient  description  of  a 
qualification  can  be  amended  by  the  Eevising  Barrister,  but  he  cannot  alter 
a  sufficient  description  of  a  qualification  into  a  description  of  another 
qualification  (see  Plant  v.  Potts,  [1891]  1  Q.  B.  at  p.  262 ;  see  also  Friend  v. 
Towers,  1882,  10  Q.  B.  D.  87;  Lynch  v.  Wheatley,  1884,  14  Q.  B.  D.  504; 
Ford  v.  Hoar,  1884,  ibid.  507 ;  Baking  v.  Fraser,  1885,  16  Q.  B.  D.  252 ; 
Foskett  v.  Kaufman,  1885,  cited  supra ;  Alexander  v.  Burke,  Boyle's  case, 
1888,  22  L.  E.  Ir.  595). 

As  to  corrections  of  the  description  of  the  qualification  for  the  purpose 
of  more  clearly  and  accurately  defining  it,  see  Basluvood  v.  Ayles,  1885, 
16  Q.  B.  D.  295 ;   Minifie  v.  Banger,  1885,  ibid.  302. 

Correction  of  Mistakes  in  Claims  and  Notices  of  Objection. — The  Eevising 
Barrister  may  correct  any  mistake  which  is  proved  to  him  to  have  been 
made  in  any  claim  or  notice  of  objection  (Pari,  and  Mun.  Eeg.  Act,  1878, 
s.  28  (2)). 

This  power  of  amendment  is  discretionary  (see  Pickard  v.  Baylis,  1879, 
5  C.  P.  D.  235),  but  the  discretion  must  be  properly  exercised  (see  Treadgold 
v.  Town  Clerk  of  Grantham,  [1895]  1  Q.  B.  163). 

With  regard  to  the  correction  of  mistakes  in  the  description  of  qualifica- 
tion, what  has  been  said  above  as  to  the  correction  of  mistakes  in  lists 
applies  also  to  the  correction  of  mistakes  in  claims  (see  Pari,  and  Mun.  Eeg. 
Act,  1878,  s.  28  (12)  and  (13);  see  also  B.  v.  MKcllar,  [1893]  1  Q.  B.  121 ; 
Hurcum  v.  Hilleary,  [1894]  1  Q.  B.  579;  Soutter  v.  Roderick,  [1896] 
1  Q.  B.  91). 

As  to  the  correction  of  mistakes  in  notices  of  objection,  such,  for 
example,  as  the  omission  of  the  objector's  place  of  abode,  or  of  the  name  of  the 
parish,  etc.,  see  Adams  v.  Bostock,  1881,  8  Q.  B.  D.  259 ;  Bollen  v.  Southall, 
1884,  15  Q.  B.  D.  461 ;  Bridges  v.  Miller,  1887,  20  Q.  B.  D.  287  :  Hartley 
v.  Halse,  1888,  22  Q.  B.  D.  200! 

Expunging  Names  from  Lists. — The  Eevising  Barrister  is  in  certain  cases 
required  to  expunge  names  from  the  lists.  Thus  he  is  obliged  to  expunge 
the  name  of  every  person,  whether  objected  to  or  not,  whose  qualification 
as  stated  in  any  list  is  insufficient  in  law  to  entitle  him  to  be  included 
therein,  and  he  must  expunge  the  name  of  every  person  who,  whether 
objected  to  or  not,  is  proved  to  be  dead. 

Where  any  entry  in  any  list,  and  an  entry  in  a  return  made  to  the 
Overseers  of  deaths  appear  to  relate  to  the  same  person,  the  Eevising 
Barrister  must  inquire  whether  the  entries  relate  to  the  same  person,  and 
on  proof  that  they  do,  he  must  expunge  the  entry  from  the  list. 

He  is  also  required  to  expunge  the  name  of  every  person,  whether 
objected  to  or  not,  whose  name  or  place  of  abode  or  the  nature  of  whose 
qualification,  or  the  name  or  situation  of  whose  qualifying  property,  or  any 
other  particulars  respecting  whom  by  law  required  to  be  stated  in  the  list 
is  or  are  either  wholly  omitted,  or,  in  the  judgment  of  the  Eevising  Barrister, 
is  insufficiently  described  for  the  purpose  of  being  identified,  unless  the 
matter  so  omitted  or  insufficiently  described  be  supplied  to  his  satisfaction 
before  he  has  completed  the  revision  of  the  list  in  which  the  omission  or 
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insufficient  description  occurs.  In  case  such  matter  is  so  supplied  he  must 
then  and  there  insert  it  in  the  list. 

And  lastly,  the  Eevising  Barrister  must  expunge  the  name  of  every 
person,  whether  objected  to  or  not,  when  it  is  proved  that  such  person  was 
on  the  preceding  31st  July  incapacitated  by  any  law  or  statute  from  voting 
•at  an  election  for  the  parliamentary  county  or  borough,  or  for  the  municipal 
borough  or  administrative  county,  as  the  case  may  be,  to  which  the  lisjb 
relates  (see  Pari,  and  Mun.  Eeg.  Act,  1878,  s.  28  (3)  -  (7) ;  see  also 
■  Earl  Beauchamp  v.  Overseers  of  Madresfield,  1872,  L.  E.  8  C.  P.  245;  Lord 
Bendlesham  v.  Haivard,  1873,  L.  E:  9  C.  P.  252 ;  Stowe  v.  Joliffe,  1874,  ibid. 
734;  Hayward  v.  Scott,  1879,  5  C.  P.  D.  231 ;  and  see  the  articles  Fran- 
chise (Electoral);  Eegistration  of  Voters). 

Before  expunging  from  a'  list  the  name  of  any  person  not  objected  to,  the 
Eevising  Barrister  is  to  cause  such  notice,  if  any,  as  shall  appear  to  him 
necessary  or  proper  under  the  circumstances  of  the  proposal  to  expunge  the 
name,  to  be  given  to  or  left  at  the  usual  or  last-known  place  of  abode  of 
such  person  (Pari,  and  Mun.  Eeg.  Act,  1878,  s.  28  (8)). 

Proof  of  Objections. — Subject  to  the  provisions  with  regard  to  expunging 
names  from  the  lists  in  the  cases  specified  above,  the  Eevising  Barrister 
must  retain  the  name  of  every  person  not  objected  to,  and  also  of  every 
.person  objected  to,  unless  the  objector  appears  by  himself  or  by  some 
person  on  his  behalf  in  support  of  his  objection.  If  the  objector  so 
appears,  the  Eevising  Barrister  must  require  him,  unless  he  is  an  Overseer,  to 
prove  that  he  gave  the  notices  of  objection  required  by  law  to  be  given  by 
him  (see  Eegistration  of  Voters),  and  to  give  prima  facie  proof  of  the 
ground  of  objection,  and  for  that  purpose  may  himself  examine  and  allow 
the  objector  to  examine  the  Overseers  or  any  other  person  on  oath  or 
affirmation  touching  the  alleged  ground  of  objection,  and  unless  such  proof 
.  is  given  to  his  satisfaction  he  is  to  retain  the  name  objected  to.  An 
objection  made  by  the  Overseers  under  the  Parliamentary  and  Municipal 
Eegistration  Act,  1878,  is  to  be  deemed  to  cast  upon  the  person  objected  to 
the  burden  of  proving  his  right  to  be  on  the  list.  The  prima  facie  proof  is 
to  be  deemed  to  be  given  by  the  objector  if  it  is  shown  to  the  satisfaction 
of  the  Eevising  Barrister,  by  evidence  repute  or  otherwise,  that  there  is 
reasonable  ground  for  believing  that  the  objection  is  well  founded,  and  that 
hy  reason  of  the  person  objected  to  not  being  present  for  examination,  or 
for  some  other  reason,  the  objector  is  prevented  from  discovering  or 
proving  the  truth  respecting  the  entry  objected  to.  If  due  proof  is  given, 
or  if  the  objection  is  by  Overseers,  then,  unless  the  person  objected  to 
.  appears  by  himself,  or  by  some  other  person  on  his  behalf,  and  proves  that 
he  was  entitled  on  the  preceding  31st  July  to  have  his  name  inserted  in 
the  list  in  respect  of  the  qualification  described  in  such  list,  the  Eevising 
Barrister  must  expunge  the  name  of  the  person  objected  to  (see  Pari,  and 
Mun.  Eeg.  Act,  1878,  s.  28  (9)-(ll)). 

Double  Entries. — Where  the  name  of  any  person  appears  to  be  entered 
more  than  once  as  a  parliamentary  voter  on  the  lists  of  voters  for  the  same 
-parliamentary  county  or  borough,  the  Eevising  Barrister  must  inquire 
whether  such  entries  relate  to  the  same  person,  and  on  proof  that'  they  do, 
must  retain  one  of  the  entries  for  voting,  and  place  against  the  others  a 
mark  signifying  that  his  name  should  be  printed  in  Division  III.  of  the  list, 
or  if  he  is  entitled  to  vote  only  as  a  parochial  elector,  a  mark  signifying 
that  he  is  entitled  to  be  registered  as  such,  and  the  name  so  marked 
is  not  to  be  printed  in  the  parliamentary  register  of  electors,  but  is  to  be 
printed  either  in  Division  III.  of  the  local  government  register  of  electors 
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or  in  a  separate  list  of  parochial  electors  (see  Pari,  and  Mun.  Reg.  Act 
1878,  s.  28  (14) ;  Registration  Act,  1885,  s.  4  (9)  (a) ;  County  Electors  Act' 
1888,  s.  7  (5) ;  Local  Government  Act,  1894,  s.  44  (6)). 

The  entry  to  be  retained  for  voting  may  be  selected  by  the  elector,  by 
notice  in  writing  delivered  to  the  Revising  Barrister  at  the  opening  of  his 
first  revision  Court,  or,  in  counties,  by  notice  delivered  before  the  opening 
of  the  Court,  or  sent  by  post,  or  by  application  by  the  voter,  or  some  one  on 
his  behalf  at  the  time  of  the  revision  of  the  first  of  such  lists.  As  to  the 
entry  which  is  to  be  retained  by  the  Revising  Barrister,  in  the  event  of  the 
voter  not  making  any  such  selection,  see  Registration  Act,  1885,  ss.  4  (9) 
(b)  and  5  (1). 

If  any  question  on  appeal  or  otherwise  arise  as  to  the  validity  of  the 
qualification  for  which  the  parliamentary  voter  or  burgess  is  on  the  list  for 
voting,  recourse  may  be  had,  for  supporting  the  right  of  the  voter  or 
burgess  to  be  on  the  register  or  burgess  roll  for  voting,  to  any  other  quali- 
fication of  such  person  appearing  on  the  register  or  burgess  roll ;  but  in 
the  case  of  a  municipal  borough  divided  into  wards,  a  vote  given  in,  or  the 
right  to  vote  in  one  ward,  cannot  be  supported  by  a  qualification  appearing 
on  the  burgess  roll  for  some  other  ward  (see  Pari,  and  Mun.  Reg.  Act,  1878, 
s.  28  (14).  This  does  not  apply  to  parliamentary  counties,  as  to  which,  see 
Registration  Act,  1885,  ss.  4  and  5). 

Transfer  of  Names  to  other  Divisions. — When  the  parish  is  situate 
wholly  or  partly  both  in  the  parliamentary  borough  and  in  the  municipal 
borough  the  list  for  the  parish  is  to  be  made  out  in  three  divisions. 
Division  I.  is  to  comprise  the  names  of  persons  entitled  both  to  be  registered 
as  parliamentary  voters  and  to  be  enrolled  as  burgesses ;  Division  II.,  the 
names  of  persons  entitled  to  be  registered  as  parliamentary  voters,  but  not 
to  be  enrolled  as  burgesses ;  Division  III.,  the  names  of  persons  entitled  to 
be  enrolled  as  burgesses,  but  not  to  be  registered  as  parliamentary  voters 
(see  Pari,  and  Mun.  Reg.  Act,  1878,  s.  15  (2);  see  also  Registration  of 
Voters). 

And  where  a  list  is  so  made  out  in  divisions,  the  Revising  Barrister  must 
place  the  name  of  any  person  in  the  division  in  which  it  should  appear 
according  to  the  result  of  the  revision,  regard  being  had  to  the  title  of  the 
person  to  be  on  the  list  both  as  a  parliamentary  voter  and  as  a  burgess,  or 
only  in  one  of  these  capacities,  and  must  expunge  the  name  from  the  other 
division,  if  any,  in  which  it  appears  (Pari,  and  Mun.  Reg.  1878,  s.  28  (15)  ; 
see  also  as  to  the  transfer  of  a  name  from  one  division  to  another,  Greenway 
v.  Bachelor,  Jacobs'  case,  1883,  12  Q.  B.  D.  376 ;  lord  v.  Fox,  [1892]  1  Q.  B. 
199). 

Appeal  from  Decision  of  Revising  Barrister. — The  decisions  of  the 
Revising  Barrister  involving  points  of  law  may  in  certain  cases  be  reviewed 
on  appeal.  But  no  appeal  will  lie  against  the  decision  of  a  Revising 
Barrister  upon  any  question  of  fact  only,  or  upon  the  admissibility  or 
effect  of  any  evidence  or  admission  adduced  or  made  in  any  case  to  establish 
any  matter  of  fact  only  (see  Pari.  Reg.  Act,  1843,  s.  65). 

Any  person  who  has  made  any  claim  to  have  his  name  inserted  in  any 
list,  or  made  any  objection  to  any  other  person  as  not  entitled  to  have  his 
name  inserted  in  any  list,  or  whose  name  has  been  expunged  from  any  list, 
if  dissatisfied  with  the  decision  of  the  Revising  Barrister  on  any  point  of  law 
material  to  the  case,  may,  either  himself  or  by  some  person  on  his  behalf 
give  notice  in  writing  to  the  Revising  Barrister  in  Court,  before  the  rising  of  ■ 
the  Court  on  the  same  day  on  which  the  decision  is  pronounced,  that  he  is 
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desirous  to  appeal  (see  Pari.  Eeg.  Act,  1843,  s.  42).     Such  notice  of  appeal 
must  shortly  state  the  decision  against  which  it  is  desired  to  appeal. 

The  Eevising  Barrister,  if  he  thinks  it  reasonable  and  proper  that  the 
appeal  should  be  entertained,  must  prepare  in  writing  a  statement  of  the 
material  facts  which  he  finds  to  have  been  established  by  the  evidence  in  the 
case,  and  must  state  his  decision  upon  the  whole  case,  and  also  his  decision 
upon  the  point  of  law  appealed  against.  The  statement  is  to  be  made  in  the 
same  manner  as  is  usual  in  stating  any  special  case  for  the  opinion  of  the 
Queen's  Bench  Division  upon  any  decision  of  any  Court  of  Quarter  Sessions. 
The  Barrister  must  sign  it,  and  the  appellant  or  someone  on  his  behalf  at  the 
end  of  the  statement  must  make  a  declaration  in  writing  under  his  hand  to  the 
following  effect : — "  I  appeal  from  this  decision."  The  Barrister  must  then 
indorse  on  the  statement  the  name  of  the  county  and  polling  district  or  city 
or  borough,  and  of  the  parish  or  township  to  which  it  relates,  and  also  the 
Christian  name  and  surname,  and  place  of  abode  of  the  appellant  and  of  the 
respondent,  and  must  sign  and  date  such  indorsement.  The  statement  so 
indorsed  and  signed  is  then  delivered  by  the  Eevising  Barrister  to  the 
appellant  to  be  by  him  transmitted  to  the  Central  Office  of  the  Supreme 
Court,  and  a  copy  must  be  delivered  by  the  Eevising  Barrister  to  the 
respondent  if  required  (ibid.). 

If  the  Eevising  Barrister  neglects  or  refuses  to  state  a  case,  the  person 
aggrieved  may,  within  one  month,  apply  to  the  High  Court  upon  affidavit 
of  the  facts  for  a  rule  calling  on  him  and  on  the  person,  if  any,  in  whose 
favour  the  decision  from  which  the  applicant  desires  to  appeal  was  given,  to 
show  cause  why  a  rule  should  not  be  made  directing  the  appeal  to  be 
entertained  and  the  case  to  be  stated  (see  Pari,  and  Mun.  Eeg.  Act,  1878, 
s.  37 ;  and  as  to  the  costs  of  an  appeal  from  the  decision  of  a  Eevising 
Barrister,  see  ibid.  s.  38 ;  see  also  Mandamus). 

The  party  in  whose  favour  the  decision  appealed  against  was  given  is  to 
be  the  respondent,  but  if  there  be  no  such  party,  or  if  such  party  or  some- 
one on  his  behalf  in  open  Court  declines,  and  states  in  writing  that  he 
declines  to  be  respondent,  then  the  Eevising  Barrister  may  name  any 
person  interested  in  the  matter  of  the  appeal  who  may  consent,  or  the 
Overseers,  to  be  respondent,  and  if  required,  must,  and  in  any  case  may, 
name  the  Clerk  of  the  County  Council  or  Town  Clerk,  as  the  case  may  be, 
to  be  respondent  in  the  appeal  (see  Pari.  Eeg.  Act,  1843,  s.  43  ;  and  Pari, 
and  Mun.  Eeg.  Act,  1878,  s.  38).  As  to  the  consolidation  of  appeals  when 
the  validity  of  any  number  of  claims  or  objections  depends,  and  has  been 
decided  by  the  Eevising  Barrister  upon  the  same  points  of  law,  see  Pari. 
Eeg.  Act.  1843,  ss.  44,  45. 

Every  appellant  intending  to  prosecute  his  appeal  must,  within 
the  first  four  days  in  the  Michaelmas  sittings  next  after  the  decision  to 
which  the  appeal  relates,  transmit  to  the  Central  Office  the  written  state- 
ment of  the  Eevising  Barrister,  and  must  also  therewith  give  or  send  a 
notice  signed  by  him  stating  his  intention  to  prosecute  the  appeal,  and  he 
must  also  give  the  respondent  a  similar  notice  (see  ibid.  s.  62).  One  of  the 
Masters  of  the  Queen's  Bench  Division,  nominated  for  the  purpose  by  the 
Lord  Chief  Justice,  is  to  enter  every  appeal  of  which  he  has  received  due 
notice  from  the  appellant  (ibid.). 

The  appeal  is  heard  before  a  Divisional  Court  of  the  Queen's  Bench 
Division.  A  Court  sits  after  the  fourth  day  of  the  Michaelmas  sittings  for 
the  purpose  of  hearing  such  appeals,  and  the  appeals  are  to  be  heard  and 
determined  continuously  and  without  delay  (see  County  Electors  Act,  1888, 
s.  6  (2) ;  see  also  E.  S.  C.  1883,  Order  59,  r.  1  (b)).    If  the  Court  are  of  opinion 
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in  any  case  that  the  statement  of  the  matter  of  the  appeal  is  not  sufficient 
to  enable  them  to  give  judgment  in  law,  they  may  remit  the  statement  to 
the  Eevising  Barrister,  in  order  that  the  case  may  be  more  fully  stated  (see 
Pari.  Eeg.  Act,  1843,  s.  65).  The  judgment  or  decision  of  the  Court  is  final 
and  conclusive,  unless  in  any  case  special  leave  to  appeal  to  the  Court  of 
Appeal  be  given,  in  which  event  the  decision  of  the  Court  of  Appeal  is  final 
and  conclusive  (see  Judicature  Act,  1881,  44  &  45  Vict.  c.  68,  s.  14).  For 
instances  of  recent  cases  of  appeal  from  the  decisions  of  Eevising  Barristers 
in  which  special  leave  has  been  given  to  appeal  to  the  Court  of  Appeal,  see 
Bradley  v.  Baylis,  1881,  8  Q.  B.  D.  210;  Ancketill  v.  Baylis,  1882,  10 
Q.  B.  D.  577 ;  Foskett  v.  Kaufman,  1885,  16  Q.  B.  D.  279 ;  Plant  v.  Potts, 
[1891]  1  Q.  B.  256 ;  Kemp  v.  Wanklyn,  [1894]  1  Q.  B.  265  ;  Drax  v.  Ffoohs, 
[1896]  1  Q.  B.  238 ;  Clutterbuck  v.  Taylor,  [1896]  1  Q.  B.  395). 

As  to  the  alteration  of  the  register  in  consequence  of  a  decision  of  the 
Eevising  Barrister  being  reversed  on  appeal,  see  the  article  Eegistration 
of  Voters. 

As  to  the  possibility  of  obtaining  a  mandamus  to  a  Eevising  Barrister  to 
revise  lists  after  the  time  limited  has  elapsed,  see,  per  Collins,  J.,  B.  v.  Soden, 
[1896]  1  Q.  B.  at  p.  502 ;  see  also,  per  Martin,  B.,  The  Mayor,  etc.,  ofBochester  v. 
The  Queen,  1858,  27  L.  J.  Q.  B.  at  p.  436;  B.v.  The  Mayor,  etc.,  of  Monmouth, 
1870,  L.  E.  5  Q.  B.  251. 

See  also  Elections;  Franchise;  Eegistration  of  Voters;  Scrutiny;  etc. 


Revivor. — An  order  for  the  revivor  of  proceedings  which  have 
become  defective  by  reason  of  the  marriage,  death,  or  bankruptcy  of  any 
party,  or  any  other  event  causing  a  change  or  transmission  of  interest  or 
liability,  may,  under  the  Eules  of  the  Supreme  Court,  1883  (Order  17,  r.  4), 
be  obtained,  ex  parte,  on  application  to  the  Court,  upon  an  allegation  of  such 
change  or  transmission  of  interest  or  liability.  In  Curtis  v.  Sheffield,  1882, 
20  Ch.  D.  398,  the  Court,  in  the  exercise  of  its  discretion,  ordered  an 
administration  suit,  which  had  become  defective,  to  be  revived,  so  that  an 
order  made  therein  might  be  appealed  from,  although  no  step  in  the  suit 
had  been  taken  for  nearly  forty  years ;  the  Court  being  of  opinion  that  no 
person  had  altered  his  position,  or  suffered  any  loss,  on  the  faith  of  the 
order  from  which  it  was  desired  to  appeal.  The  effect  of  an  order  for 
revivor  against  the  trustee  in  bankruptcy  of  a  defendant  is  to  place  such 
trustee  in  exactly  the  same  position  as  the  original  defendant  with  respect 
to  the  proceedings  (Chorlton  v.  Dickie,  .1879,  13  Ch.  D.  160).  But  where  a 
defendant  who  had  delivered  a  counterclaim  died,  and  the  plaintiff  obtained 
an  order  for  revivor  of  the  action  against  his  representatives,  it  was  held  that 
such  order  did  not  authorise  the  representatives  to  proceed  with  the 
counterclaim,  and  that  if  they  wished  to  do  so,  they  must  obtain  an  order 
against  the  plaintiff  for  the  revivor  of  the  counterclaim  (Andrew  v.  Aitken, 
1882,  21  Ch.  D.  175). 

The  writ  of  revivor,  which  was  formerly  issued  in  cases  where  it  was 
necessary  to  revive  a  judgment  by  reason  of  lapse  of  time,  or  of  a  change, 
by  death  or  otherwise,  of  the  parties  entitled  or  liable  to  execution  (see 
C.  L.  Procedure  Act,  1852,  ss.  129-131),  is  now  abolished,  and  is  superseded 
by  E.  S.  C.  Order  42,  r.  23,  which  provides  that  in  any  such  case  the  party 
alleging  himself  to  be  entitled  to  issue  execution,  may  apply  to  the  Court 
for  leave  to  issue  execution  accordingly,  and  the  Court  may  make  an  order 
to  that  effect,  or  may  order  the  trial  of  any  issue  or  question  necessary  to 
determine  the  rights  of  the  parties. 
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Revocation — The  undoing  or  calling  back  by  anyone  of  something' 
granted  by  him.  A  power  granted  or  reserved  to  revoke  an  appointment 
is  called  a  power  of  revocation.     See  Powers,  vol.  x.  at  p.  271. 


Revocation  of  Agency. — See  Principal  and  Agent,  vol.  x. 
at  p.  386. 


Revocation  Of  Will. — A  will  may  be  revoked — (1)  by  the 
marriage  of  the  testator ;  (2)  by  the  execution  of  a  subsequent  will  or 
codicil ;  (3)  by  some  writing  executed  in  the  same  manner  as  a  will,  declar- 
ing an  intention  to  revoke  the  same  ;  (4)  by  burning,  tearing,  or  otherwise 
destroying  it  animo  revocandi  (Wills  Act,  1837,  ss.  18,  20).     See  Will. 


Revolt. — See  Civil  War;  State. 
Revolution. — See  Civil  War;  State. 


Rewards. — 1.  It  is  a  common  practice  to  offer  rewards  for  evidence 
tending  to  establish  a  particular  fact,  or  for  the  discovery  of  a  missing 
document,  or  of  entries  in  public  registers. 

The  offer  of  rewards  for  evidence  tending  to  prove  the  commission  of  a' 
crime,  or  to  facilitate  capture  of  the  offender,  is  an  offer  to  all  the  world,  i.e. 
to  all  persons  who  see  it  when  published;  and  if,  in  consequence  of  the 
offer,  any  person  gives  evidence  leading  to  the  result  suggested,  he  can  sue 
for  and  recover  the  reward  (Tamer  v.  Walker,  1866,  L.  E.  1  Q.  B.  641 ; 
1867,  2  Q.  B.  301 ;  Bent  v.  Wakefield  and  Barnsley  Bank,  1878, 4  C.  P.  D.  1 ; 
Carlill  v.  Carbolic  Smoke-ball  Co.,  [1893]  1  Q.  B.  256). 

The  offer  of  a  reward  is  illegal  if  it  is  on  terms  leading  to  the  com- 
pounding an  offence  or  sheltering  the  offender  (see  B.  v.  Burgess,  1886, 
15  Q.  B.  D.  141 ;  Hush  Money). 

To  advertise  a  reward  for  stolen  property,  "no  questions  asked," 
entails  a  forfeiture  of  £50,  recoverable  by  action,  which,  in  the  case  of 
an  advertisement  in  a  newspaper,  can  be  brought  only  by  leave  of  the 
Attorney-General  (24  &  25  Vict.  c.  96,  s.  102 ;  33  &  34  Vict.  c.  65);  and  to 
accept  a  reward  for  recovery  of  stolen  property  without  bringing  the  offender 
to  trial  is  a  felony  (24  &  25  Vict.  c.  96,  s.  101),  except  in  the  case  of  stolen 
dogs,  in  which  case  it  is  a  misdemeanour  (24  &  25  Vict.  c.  96,  s.  20). 

2.  The  Crown  is  always  free  to  give  rewards  for  assistance  in  the  appre- 
hension or  conviction  of  offenders  against  the  law,  whether  the  offence  be 
an  ordinary  crime  or  a  breach  of  the  revenue  laws  (see  Customs  ;  Excise  ; 
Inland  Eevenue). 

Courts  of  assize,  oyer  and  terminer,  and  gaol  delivery,  are  empowered  to 
order  payment  of  rewards  in  the  following  cases : — To  those  who  have  been 
active  in  the  apprehension  of  persons  charged  with  (1)  murder ;  (2)  feloni- 
ously and  maliciously  shooting  at,  or  attempting  to  discharge  any  kind  of 
loaded  firearms,  at  any  other  person ;  (3)  stabbing,  cutting,  or  poisoning ; 
(4)  administering  anything  with  intent  to  procure  miscarriage  ;  (5)  robbery 
of  the  person ;  (6)  arson ;  (7)  rape ;  (8)  burglary  or  felonious  housebreaking; 
(9)  stealing  horses,  cattle,  or  sheep ;  (10)  accessories  before  the  fact  to  any 
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tof  these  offences';  and  (11)  receipt  of  stolen  goods  (7  Geo.  IV.  c.  64,  s.  28; 
19  &  20  Vict.  c.  16,  s.  13 ;  25  &  26  Vict.  c.  65,  s.  11). 

The  power  was  in  1851  (14  &  15  Vict.  c.  55,  s.  8)  extended  to  Quarter 
Sessions,  with  the  limitation  that  the  sum  awarded  must  not  exceed  £5,  and 
the  scale  of  the  rewards,  except  in  cases  of  extraordinary  courage,  diligence, 
or  exertion,  may  be  regulated  on  Home  Office  Order  under  the  Act  of  1851 
(Statutory  Eules  and  Orders  Eevised,  vol.  ii.  p.  589). 

The  reward  is  payable  by  the  sheriff  on  the  order  of  the  Court ;  and  the 
sheriff  is  reimbursed  by  the  Treasury  (7  Geo.  iv.  c.  64,  s.  29). 

It  is  not  confined  to  reward  for  expense  or  loss  of  time  in  capturing  an 
offender ;  and  where  any  person  is  killed  in  endeavouring  to  arrest  for  any 
of  the  offences  named,  compensation  may  be  ordered,  payable  as  in  the 
case  of  a  reward,  but  subject  to  the  Home  Office  scale,  to  his  nearest 
relations  (7  Geo.  iv.  c.  64,  s.  30). 


Rhodian  Laws — A  code  of  sea  laws  deriving  their  name  from 
the  island  of  Ehodes,  where  they  originated  in  very  early  times.  They 
appear  to  have  been  declared  by  the  Boman  emperors  to  constitute  the 
sea  law  of  the  world,  for  we  read  in  the  Digest  the  following  dictum  by 
the  Emperor  Antonine : — "  I  am  master  of  the  world ;  but  the  law  is 
mistress  of  the  sea.  The  Ehodian  sea  laws  are  always  to  be  observed  when 
not  conflicting  with  our  own,  for  thus  has  already  decided  the  Emperor 
Augustus  "  (xiv.  tit.  3). 

The  full  text  of  these  ancient  laws  is  not  known  to  us,  the  earliest 
group  of  laws  extant  bearing  the  name  being  published  by  Simon  Suchard 
in  1591  at  Basle,  and  inserted  in  1596  in  a  collection  of  Greco-Eoman  books 
of  law.  It  was  claimed  that  they  were  identical  with  the  ancient  Ehodian 
laws,  but  the  evidence  upon  which  the  claim  rests  is  not  complete.  The 
only  fragment  certainly  authentic  still  remaining  to  us  is  the  14th  Book 
•of  the  Digest  entitled  De  lege  rhodia  de  jactu.  See  Abbott,  Merchant 
Shipping. 


Rider — An  addition  to  a  manuscript  inserted  after  its  completion, 
or  an  addition  to  a  motion  before  a  meeting,  or  some  qualification  or 
suggestion  made  by  a  jury  in  relation  to  the  verdict  it  returns.  The  term 
was  formerly  more  particularly  applied  to  a  new  clause  added  to  a  bill 
in  Parliament  on  its  third  reading — the  new  clause  being  added  by  tacking 
a  separate  piece  of  parchment  on  to  the  bill  (1  Black.  Com.  182). 


Riding' — Yorkshire,  from  a  date  prior  to  the  Norman  conquest,  and 
probably  since  its  constitution  as  a  county  at  large  and  separation  from 
Northumbria,  has  always  been  divided  into  three  parts,  known  as  Eidings 
(trithings)  East,  North,  and  West  (1  Stubbs,  Const.  Hist.  127).  A  similar 
division  exists  in  Lincolnshire,  but  the  divisions  are  there  called  "  parts  " 
(see  Archbold,  Quarter  Sessions,  5th  ed.,  10). 

The  county  has  one  sheriff,  and,  subject  to  circuit  arrangements,  is 
one  only  for  assize  purposes.  But  each  Eiding  has  always  had  a  separate 
commission  of  the  peace  and  Court  of  Quarter  Sessions,  and  a  separate 
lord-lieutenant  and  custos  rotulorum;  and  each  is,  since  1889,  a  separate 
administrative  county  (51  &  52  Vict.  c.  41,  s.  46  (1)),  and  since  1897,  a 
separate  county  for  appointing  coroners  (60  &  61  Vict.  c.  38) ;  and  the 
VOL.  xi.  19 
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functions  of  gaol  sessions  in  the  county  have  to  this  extent  ceased  (51  &  52 
Vict.  c.  41,  s.  46  (2)  (3)).  Separate  land  registers  exist  in  each  Eiding  (47 
&  48  Vict.  c.  54,  ss.  31-34 ;  51  &  52  Vict.  c.  41,  s.  46  (4)). 

Certain  liberties  and  franchises  within  the  county  have  been  merged  in, 
or  annexed  to,  one  or  other  Eiding  by  modern  legislation.  Part  of  Eipon 
was  annexed  to  the  North  Eiding  in  1837  (7  Will.  iv.  and  1  Vict.  c.  53, 
s.  8).  The  records  of  Eipon,  Cawood,  Wistow,  and  Ottley  were  transferred 
to  the  custos  rotulorum  of  the  West  Eiding  in  1836  (6  &  7  Will.  iv.  c.  87, 
s.  6).  So  much  of  the  wapentake  of  the  Ainsty  of  York  as  is  not  within 
the  municipal  boundaries  of  the  city  of  York  is  now  included  in  the  West 
Eiding  (51  &  52  Vict.  c.  41,  s.  50  (1)  (d)).  Eipon,  Cawood,  Wistow,  and 
Ottley  are  now  merged  in  the  West  Eiding  (51  &  52  Vict.  c.  41,  s.  48) ; 
and  Pontefract  was  merged  in  1845  (8  &  9  Vict.  c.  72;  see  Pulling, 
Handbook  for  County  Authorities). 


Riding1  Armed. — The  bearing  of  arms  in  time  of  peace  is 
prohibited  by  two  ancient  but  unrepealed  statutes.  7  Edw.  II.  (1313) 
forbids  the  coming  armed  to  Parliament,  and  the  Statute  of  Northampton 
(1328,  2  Edw.  in.  c.  3)  forbids  any  man  great  or  small  to  come  with  force 
and  arms  before  the  king's  justices  or  ministers  doing  their  office,  or  to  go 
or  ride  armed  by  night  or  day  in  fairs  or  markets  or  elsewhere,  upon  pain 
of  forfeiting  his  armour  and  incurring  imprisonment  at  the  king's 
pleasure.  The  prohibition  does  not  extend  to  the  king's  servants  in  his 
presence,  or  the  king's  ministers  in  executing  the  king's  precepts  or 
their  office,  nor  to  a  cry  made  for  arms  to  keep  the  peace  (see  1  Eev.  Stat., 
2nd  ed.,  63,  88). 


Rifle  Practice.— The  Artillery  and  Bine  Eanges  Act,  1885 
(48  &  49  Vict.  c.  36),  provides  for  the  regulation  of  land  under  the 
Volunteer  Act,  1863  (26  &  27  Vict.  c.  65),  held  by  the  Secretary  of  State, 
or  a  volunteer  corps,  for  artillery,  or  rifle  ranges,  or  schools  of  gunnery. 
See  Volunteers. 


Rigging  the  Market. — See  Stock  Exchange. 

Right  Acquired  or  Accrued. — The  right  of  a  solicitor  who 
has  neglected  to  renew  his  certificate  to  apply  for  a  fresh  one  is  not  a 
"  right  acquired  or  accrued  "  within  sec.  23,  proviso  B.,  of  the  Solicitors  Act, 
1877  (In  re  Chaffers,  Ex  parte  Incorporated  Law  Society,  1885,  15  Q.  B.  D. 
467). 

Right  of  Reply. — See  Eeply,  Bight  of. 

Right,   Petition  of. — See  Petition  of  Bight. 


Right,    Petition   of    (Const.    Law).— See  Petition  of 
Eight  (Const.  Law). 
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Rights,   Bill  of.— See  Bill  of  Eights. 

Right  to  Begin. — See  Begin,  Eight  to. 


Right  to  Convey  (Covenant  for).— This  is  one  of  the 

covenants  for  title  formerly  inserted  in  conveyances,  and  now  implied  in 
them  by  the  grantor  being  expressed  to  convey  "  as  beneficial  owner,"  or 
"as  mortgagor,"  as  the  case  may  be.  The  covenant  implied  by  the 
Conveyancing  Act,  1881,  s.  7,  is  that  the  person  conveying  "  has,  with  the 
concurrence  of  every  other  person,  if  any,  conveying  by  his  direction,  full 
power  to  convey  the  subject-matter  expressed  to  be  conveyed,  subject  as,  if 
so  expressed,  and  in  the  manner  in  which,  it  is  expressed  to  be  conveyed." 
Like  other  covenants  for  title,  it  is  unqualified  in  the  case  of  mortgages,  but 
in  the  case  of  conveyances  on  sales  it  is  only  against  anything  done  by  the 
person  conveying,  or  anyone  through  whom  he  derives  title,  otherwise 
than  by  purchase  for  value.  See  Conveyancing  Practice;  Piatt  on 
Covenants. 


Ring-dl*opping  is  a  mode  of  cheating,  punishable  either  as 
larceny  by  a  trick,  or  as  obtaining  money  by  false  pretences.  It  consists 
in  pretending  to  have  found  a  ring  or  other  valuable,  and  to  go  shares  in  its 
value  with  the  victim,  on  his  giving  some  security  in  return  for  possession 
of  the  valuable.  Where  the  accused  has  from  the  outset  schemed  to  get 
the  victim's  property,  and  the  victim  meant  to  part  with  possession  only, 
the  offence  is  Larceny.  Where  the  property,  is  parted  with,  the  offence 
is  False  Pretences  (see  R.  v.  Moore,  1784,  1  Leach,  314;  R.  v.  Russett, 
[1892]  2  Q.  B.  312  ;  R.  v.  Buckmaster,  1888,  20  Q.  B.  D.  182 ;  R.  v.  Solomons, 
1890,  17  Cox  C.  C.  93). 


Ringing  the  Changes  consists  in — (1)  endeavouring  by  a 
trick  to  substitute  a  false  coin  for  a  genuine  one  tendered  in  payment 
(R.  v.  Franks,  1794,  Leach,  644) ;  (2)  asking  for  change  for  a  coin,  and  by 
appearing  to  alter  one's  mind,  or  by  confusing  the  person  giving  the  change, 
to  get  in  change  a  larger  amount  than  the  coin  or  note  actually  given  to  be 
changed,  or  to  get  back  the  coin  given  to  be  changed  and  also  to  get  the 
change.     It  is  a  form  of  larceny  by  a  trick.     See  Larceny. 


Rink. — See  Public  Entertainment. 


Riot. — "A  riot"  is  a  tumultuous  disturbance  of  the  peace  by  three  or 
more  persons  assembling  together  of  their  own  authority  with  an  intent  mutu- 
ally to  assist  one  another  against  any  who  oppose  them  in  the  execution  of 
some  enterprise  of  a  private  nature,  and  afterwards  actually  execute  the  same 
in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people.  It  is  imma- 
teriaLwhether  the  act  done  is  unlawful  or  not,  but  there  must  be  an  act  (R. 
v.  Vincent,  1839,  9  Car.  &  P.  91 ;  R.  v.  Neale,  1839, 9  Car.  &  P.  431).  It  differs 
-^(1)  from  an  Affray,  which  is  merely  a  terrifying  quarrel  in  a  public  place ; 
(2)  from  an  unlawful  assembly,  in  that  the  latter  may  exist  without  any 
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act  (see  Assembly,  Unlawful)  ;  (3)  from  a  Bout,  in  that  the  latter  in- 
volves a  mere  commencement  or  setting  out  to  do  some  unlawful  act ;  and 
(4)  from  insurrection  or  levying  war,  which  is  Teeason.  "  When  the  rising 
or  tumult  is  merely  to  accomplish  some  private  purpose,  e.g.  the  liberation 
of  a  particular  prisoner,  interesting  only  to  those  engaged  in  it,  and  not 
resisting  or  calling  in  question  the  king's  authority  or  prerogative,  the 
tumult,  however  numerous  or  outrageous  the  mob  may  be,  is  only  a  riot, 
and  is  not  treason"  (R.  v.  Hardie,  1820,  1  St.  Tri.  N.  S.  623,  765;  R.  v, 
Gordon,  1781,  21  St.  Tri.  644;  JR.  v.  Frost,  1839,  4  St.  Tri.  1ST.  S.  98;  and  see 
Teeason). 

Eiot  is  an  indictable  misdemeanour  at  common  law,  punishable  by  fine 
and  imprisonment,  with  or  without  hard  labour  (3  Geo.  iv.  c.  114),  or  by 
requiring  the  offenders  to  give  security  for  good  behaviour,  and  to  keep  the 
peace. 

Under  the  Eiot  Act,  1716  (1  Geo.  i.  st.  2,  c.  5),  it  is  made  felony  for 
twelve  or  more  persons  who  are  unlawfully,  riotously,  and  tumultuously 
assembled  together  to  the  disturbance  of  the  public  peace,  so  to  continue 
together  for  an  hour  after  being  commanded  to  disperse  by  the  sheriff  or 
under-sheriff,  or  a  justice,  or  the  mayor  of  the  borough,  by  reading  correctly 
the  following  proclamation : — 

Our  sovereign  lady  the  Queen  chargeth  and  conimandeth  all  persons  being  assembled 
immediately  to  disperse  themselves,  and  peaceably  to  depart  to  their  habitations  or  to 
their  lawful  business,  upon  the  pains  contained  in  the  Act  made  in  the  first  year  of  King 
George  for  preventing  tumults  and  riotous  assemblies.     God  Save  the  Queen 

(1  Geo.  i.  st.  2,  c.  5,  ss.  1,2;  R  v.  Child,  1830,  4  Car.  &  P.  442). 

The  punishment  is  now  penal  servitude  for  life,  or  not  less  than  three 
years,  or  imprisonment  with  or  without  hard  labour  for  not  over  two  years 
<54  &  55  Vict.  c.  69,  s.  1). 

Prosecutions  under  the  Eiot  Act,  1716,  must  be  within  a  year  of  the 
-offence. 

It  is  also  a  felony — (1)  forcibly  to  prevent  the  reading  of  the  Eiot  Pro- 
clamation ;  (2)  to  assemble  after  the  prevention  from  reading  the  procla- 
mation (1  Geo.  i.  st.  2,  c.  5,  s.  5) ;  (3)  riotously,  unlawfully,  and  by  force  to 
demolish  or  begin  to  demolish  a  church  or  other  building  or  machinery 
(24  &  25  Vict.  c.  97,  s.  11 ;  R.  v.  Howell,  1839,  3  St.  Tri.  N.  S.  1087). 

And  it  is  a  misdemeanour  riotously  to  injure  such  buildings  or 
machinery.  Persons  tried  for  the  felony  can  be  convicted  of  the  misdemean- 
our (24  &  25  Vict.  c.  97,  s.  12). 

There  are  also  enactments  prohibiting  more  than  ten  persons  coming  to 
present  petitions  to  Queen  or  Parliament  (13  Cha.  n,  st.  1,  c.  5),  and 
assemblies  of  more  than  fifty  near  the  Houses  of  Parliament  during  the 
session  (57  Geo.  in.  c.  19,  s.  23). 

Certain  provisions  relating  to  riotous  conduct  by  seamen  and  with  refer- 
ence to  crews  (11  Geo.  n.  c.  22 ;  33  Geo.  in.  c.  67 ;  36  Geo.  in.  c.  9)  are  now 
superseded  by  ss.  39,  40  of  the  Offences  against  the  Person  Act,  1861.  See 
Assault. 

The  offence  of  riot  is  distinct  from  any  other  offences,  such  as  assaults, 
theft,  malicious  damage,  etc.,  committed  in  the  course  of  the  riot. 

The  form  of  the  Eiot  Act  of  1716  has  caused  many  persons  to  fall  into 
the  error  of  supposing  that  because  the  law  allows  one  hour  for  the  disper- 
sion of  a  mob  to  whom  the  proclamation  has  been  read  by  a  magistrate, 
during  that  period  the  civil  power  and  the  king's  subjects  are  bound  to 
remain  quiet  and  passive. 
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The  'language  of  the  Act  does  not  warrant  any  such  construction,  nor 
could  such  have  been  the  intention  of  the  Legislature.  The  civil  authori- 
ties are  left  in  possession  of  all  the  powers  with  which  the  law  had 
previously  invested  them;  all  peace  officers  may  and  ought  to  do  all 
that  in  them  lies  towards  the  suppression  of  such  meetings,  and  may 
command  others  to  assist  them ;  and  by  the  common  law,  also,  any  private 
person  may  lawfully  endeavour  to  oppose  such  disturbances  by  staying  the 
persons  engaged  from  executing  their  purpose,  and  by  stopping  others  who 
are  coming  to  join  them ;  and  all  persons,  even  a  private  individual,  may  do 
anything,  using  force  even  to  the  last  extremity,  to  prevent  the  commission 
of  a  felony. 

This  statement  of  the  law  in  a  charge  of  Park,  J.,  in  1831  (2  St.  Tri. 
N.  S.  1029),  is  supported  by  B.  v.  Gordon,  1781,  21  St.  Tri.  485,  and  by  a 
series  of  subsequent  judicial  rulings,  especially  in  B.  v.  Finney,  1832,  3  St. 
Tri.  N.  S.  11.  But  the  notion  still  persists,  and  led  the  commissioners  on  the 
Featherstone  riots  to  recommend  consolidation  of  the  law  in  a  clear  form. 

Everyone  is  bound  to  aid  in  suppressing  riotous  assemblages.  This,  so  far 
as  the  right  of  the  citizen  is  concerned,  is  said  to  arise  from  the  common  law 
(case  of  Arms,  1597,  Poph.  121);  but  the  obligation  depends  on  statutes 
of  1411  (13  Hen.  iv.  c.  7)  and  1414  (2  Hen.  v.  st.  1,  c.  8).  The  degree  of  force 
which  may  be  lawfully  used  in  suppressing  riots  depends  on  the  nature  of 
each  riot ;  for  the  force  used  must  always  be  moderated  and  proportioned 
to  the  circumstances  of  the  case,  and  to  the  end  to  be  attained  (but  see 
1  Geo.  i.  st.  2,  c.  5,  s.  4). 

The  taking  of  life  can  only  be  justified — (1)  by  the  necessity  of  protecting 
persons  and  property  against  various  forms  of  violent  crime ;  or  (2)  by  the 
necessity  of  dispersing  a  riotous  crowd  which  is  dangerous  unless  dispersed ; 
or  (3)  in  the  case  of  persons  whose  conduct  has  become  felonious  through 
disobedience  to  the  provisions  of  the  Eiot  Act,  and  who  resist  the  attempt 
to  disperse  or  apprehend  them  (Featherstone  Inquiry  Eeport,  Pari.  Pap. 
1893-94,  C.  7234). 

The  jurisdiction  and  duties  of  justices  over  rioters  rest  upon  the  com- 
missioners of  the  peace  and  the  statutes  creating  them  (34  Edw.  HI.  c.  1 ; 
15  Eich.  II.  c.  2),  and  the  Eiot  Act,  1716.  Those  of  the  sheriffs,  apart  from 
questions  of  felony,  rest  on  other  early  Acts  (17  Eich.  n.  c.  8 ;  13  Hen.  iv. 
c.  7 ;  and  2  Hen.  v.  st.  1,  c.  8).  For  failure  in  discharge  of  these  duties  the 
justices  and  sheriffs  are  indictable  (13  Hen.  iv.  c.  7 ;  2  Hen.  v.  st.  1,  c.  8 ; 
B.  v.  Finney,  1832,  3  St.  Tri.  K  S.  11). 

With  respect  to  persons  under  military  law,  the  position  appears  to  be 
thus  correctly  stated  in  the  report  on  the  Featherstone  Eiot  (Pari.  Pap. 
1893-94,0.7234):— 

A  soldier,  for  the  purpose  of  establishing  civil  order,  is  only  a  citizen  armed  in  a 
particular  manner.  He  cannot,  because  he  is  a  soldier,  excuse  himself,  if,  without 
necessity,  he  takes  human  life.  A  soldier  can  only  act  by  using  his  arms.  The  weapons 
he  carries  are  deadly.  They  cannot  be  employed  at  all  without  danger  to  life  and  limb,  and 
in  these  days  of  improved  rifles  and  perfected  ammunition,  without  some  risk  of  injuring 
distant  and  possibly  innocent  bystanders.  To  call  for  assistance  against  rioters  from 
those  who  can  only  interfere  on  such  grave  conditions,  ought,  of  course,  to  be  the  last 
■expedient  of  the  civil  authorities  ;  but  when  the  call  for  help  is  made,  and  a  necessity 
for  assistance  from  the  military  has  arisen,  to  refuse  such  assistance  is  in  law  a  mis- 
demeanour. The  whole  action  of  the  military  when  once  called  in  ought  to  be  based  on 
the  principle  of  doing,  and  doing  without  fear,  that  which  is  absolutely  necessary  to 
prevent  serious  crime,  and  of  exercising  all  care  and  skill  with  regard  to  what  is  done  ; 
and  the  presence  of  a  magistrate,  while  expedient,  is  not  in  the  least  necessary  to  entitle 
the  military  to  act,  even  by  fire,  to  prevent  felonious  outrage  or  dangerous  riot. 
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The  sheriffs  and  justices  are  entitled  to  call  out  the  posse  comitatus  to 
suppress  riots,  or  prevent  apprehended  riot,  and  special  constables  may  be 
sworn  in  if  required  (1  &  2  Will.  rv.  c.  41,  s.  6).  Provision  is  also  made  for 
obtaining  the  assistance  of  the  regular  army  on  requisition ;  or  for  calling 
out  the  local  militia  (52  Geo.  in.  c.  38,  ss.  42,  92,  94),  the  reserve  forces 
(44  &  45  Vict.  c.  58,  s.  176  (5)),  or  the  yeomanry  (44  Geo.  in.  c.  54,  s.  23), 
and  for  adjourning  poll  at  elections,  or  closing  theatres  (6  &  7  Vict.  c.  68, 
s.  9)  and  public  houses  (35  &  36  Vict.  c.  93,  ss.  23,  28),  if  a  riot  is  feared  or 
is  proceeding. 

Under  the  Eiot  Damages  Act,  1886,  which  superseded  the  old  proceed- 
ings against  the  hundred,  compensation  may  be  obtained  out  of  the  local 
police  rate — (1)  for  injuries  caused  by  rioters,  and  not  covered  by  insurance, 
whether  the  riot  takes  place  in  a  public  place  or  on  public  grounds  (Gunter 
v.  Metropolitan  Police  Receiver,  1887,  53  J.  P.  249);  (2)  for  plundering, 
•damaging,  or  destroying  the  hull  or  cargo  of  a  ship  in  distress,  wrecked,  or 
-stranded  (57  &  58  Vict.  c.  60,  s.  515). 

The  claims  are  preferred  to  the  police  authority  for  the  district  in 
accordance  with  Home  Office  Eegulations  (printed  in  Archibald,  Metropolitan 
Police  Guide,  1896,  p.  112) ;  and  if  not  satisfactorily  settled,  maybe  recovered 
by  action  (49  &  50  Vict.  c.  38). 

[Authorities. — Archb.  Cr.  PL,  21st  ed.;  Eussell  on  Crimes,  6th  ed.;  Steph. 
Dig.  Cr.,  5th  ed. ;  Peatherstone  Inquiry  Eeport,  1893-94,  C.  7234,  Lord 
Bo  wen;  Manual  of  Military  Law,  1884,  Lord  Thring;  Haycraft,  Executive 
Powers  of  Police.] 


Riparian  Owners. —  The  rights  of  riparian  owners  in  rivers 
.and  streams  are1  treated  under  the  headings  Bivers,  International  ; 
Waterway. 


Ritual  primarily  means  a  prescribed  mode  or  order  of  conducting  a 
religious  service. 

The  subjects  in  reference  to  which  the  term  is  used  in  English 
ecclesiastical  law  may  be  grouped  as — 

1.  The  Decorations — (a)  permanent,  (b)  temporary,  of  the  Church. 

2.  The  Ornaments  of  the  Church.  Here  the  word  ornament  has  a  technical  sense. 
See  Ornaments  Rubric. 

3.  The  Ornaments  of  the  Minister.  This  subject  is  treated  separately  under 
Vestments. 

4.  Ceremonies.  Sir  R.  Phillimore  defines  a  ceremony  as  "  a  gesture  or  act  preced- 
ing, accompanying,  or  following  the  utterance  of  words." 

5.  Rites.  The  same  authority  defines  a  rite  as  "a  service  expressed  in  words" 
(Martin  v.  Mackonochie,  1867,  L.  R.  2  Ad.  &  Ec.  p.  116,  at  p.  135  ;  In  re  Robinson,  [1897] 
1  Ch.  at  p.  96  ;  Read  v.  Bishop  of  Lincoln,  [1891]  Prob.  at  p.  78). 

It  is  settled  that  the  decisions  of  the  Privy  Council  on  questions  of 
ritual,  depending  as  they  do  upon  the  accuracy  of  conclusions  as  to 
historical  facts,  do  not  possess  absolute  finality,  but  are  open  to  reconsidera- 
tion on  future  occasions  when  further  historical  evidence  has  come  to  light 
(Read  v.  Bishop  of  Lincoln,  [1892]  App.  Cas.  at  p.  655).  Consequently  it 
must  be  considered  doubtful  whether,  if  some  of  the  points  involved  in  the 
ritual  decisions,  and  particularly  those  as  to  Vestments,  wafer  bread,  and 
Incense,  hereinafter  mentioned  should  again  come  up  for  consideration,  the 
same  result  would  be  arrived  at. 

1.  Permanent  Decorations — Such  as  sculptures  or  paintings  employed  in 
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decorating  the  pulpit  font  or  communion  table,  stained-glass  windows, 
memorials  of  the  dead. 

To  legalise  any  addition  to  or  alteration  in  the  permanent  fabric  of  a 
church,  but  not  of  a  cathedral  {Boyd  v.  Phillpoits,  1874,  L.  E.  4  Ad.  &  E. 
at  p.  351),  a  faculty  is  necessary,  and  a  clergyman  carrying  out  alterations 
on  his  own  responsibility,  or  deviating  from  the  plans  sanctioned  by  a 
faculty,  may  involve  himself  in  a  criminal  suit,  and  be  made  personally 
liable  for  the  cost  of  the  restoration  of  the  church  to  its  original  or  proper 
state  (Lee  v.  Kerne,  1892,  Tristram  Consistory,  217).  However,  if  objects 
have  been  erected  without  a  faculty,  it  is  not  competent  for  anyone  to 
remove  them  on  his  own  responsibility.  A  faculty  for  their  removal  must 
be  obtained   (Vincent  v.  Eyton,  [1897]  Prob.  1;  Durst  v.  Masters,  1876, 

1  P.  D.  123,  373).  A  confirmatory  faculty  authorising  the  retention  of 
objects  erected  without  a  faculty  will  sometimes  be  granted  (Combe  v. 
Edwards,  1877,  2,P.  D.  354). 

The  only  restriction  upon  the  employment  of  painting  or  sculpture  for 
the  decoration  of  the  fabric,  appears  to  be  that  the  objects  represented  must 
not  necessarily  inculcate  an  unlawful  doctrine.  But,  inasmuch  as  the 
granting  of  a  faculty  is  a  matter  of  discretion  and  not  of  right,  the  Court 
may  refuse  it  if  there  is  a  substantial  danger  of  erroneous  or  superstitious 
views  being  fostered  by  the  objects  represented.  Thus  the  introduction  of 
the  Cross  architecturally,  as  distinguished  from  its  ceremonial  use,  is  lawful 
(  Westerton  v.  Liddell,  1857,  Moore's  Special  Eep.  at  p.  161,  175 ;  Bradford 
v.  Fry,  1878,  4  P.  D.  93),  with  the  exception  of  crosses  on  the  communion 
table  (Communion,  Holy). 

Similarly,  images  of  saints,  or  sculptured  representations,  whether 
of  personages  or  events',  are  not  per  se  unlawful,  nor  is  a  crucifix  unlawful 
if  it  is  employed  solely  as  an  architectural  decoration  (Great  Bardfield,  [1897] 
Prob.  185 ;  Barsham,  [1896]  Prob.  256).  However,  unless  the  ordinary  is 
satisfied  that  there  is  no  danger  of  superstitious  reverence  being  paid  to 
the  figures  represented  (Art.  25),  a  faculty  may  be  refused  (St  Matthias, 
Richmond,  [1897]  Prob.  70 ;  Timberhill,  [1895]  Prob.  71). 

The  sanction  is  perhaps  more  easily  obtained  if  what  is  proposed  to  be 
done  is  by  way  of  restoration.  On  the  other  hand,  it  is  more  difficult  to 
obtain  sanction  for  decorations  on  a  chancel  screen  or  reredos,  than  it  would 
be  for  the  same  decorations  elsewhere  in  the  church.  But  see  Images  in 
Chueches. 

The  principal  cases  on  permanent  decorations  are — 

Altar  or  Communion  Table. — See  Communion,  Holy. 

Baldacchino  held  an  unlawful  ornament,  and  consequently  illegal  in  White  v. 
Bowron,  1873,  L.  E.  4  Ad.  &  Ee.  207  ;  but  it  seems  doubtful  whether  it  is  an  "  ornament " 
at  all. 

Chancel  Gates. — Sanctioned  in  St.  James,  Norland,  [1894]  Prob.  526,  and  many  other 
cases  ;  refused  in  St.  Andrews,  Romford,  [1894]  Prob.  220  ;  St.  Matthias,  Richmond,  [1897] 
Prob.  70,  where  most  of  the  cases  are  collected. 

Chancel  Screens. — Lawful  (St.  Augustines,  Haggerston,  1877,  4  P.  D.  111). 

Cross  and  Crucifix  have  been  already  considered  ;  and  see  Ornaments  Rubric. 

Images  held  not  unlawful  on  reredos  in  R.  v.  Bishop  of  London,  [1891]  App.  Cas.  666. 
Sanctioned  on  chancel  screen  in  Great  Bardfield,  [1897]  Prob.  185  ;  Barsham,  [1896] 
Prob.  256. 

Military  Colours. — See  Vincent  v.  Eyton,  [1897]  Prob.  1. 

Reredos  in  itself  is  clearly  lawful.  Questions  as  to  the  legality  of  particular  designs 
have  arisen  in  Boyd  v.  Phillpotts,  1875,  L.  R.  6  P.  C.  449  ;  Hughes  v.  Edwards,  1877, 

2  P.  D.  361  ;  R.  v.  Bishop  of  London,  [1891]  App.  Cas.  666  ;  St.  Laurence,  Pittmgton, 
1880,  5  P.  D.  131  ;  St.  John,  Pendlebury,  [1895]  Prob.  178. 

Second  Holy  Table  or  Side  Altar.-  Sanctioned  in  St.  Peters,  Eaton  Square,  [1894]  Prob. 
350 ;  Holy  Trinity,  Stroud  Green,  [1887]  12  P.  D.  199).     Faculties  for  this  purpose  have 
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been  refused,  on  the  ground  that  no  adequate  necessity  for  allowing  a  second  holy  table 
was  shown  ;  but  the  cases  do  not  appear  to  have  been  reported  (see  note  to  Hudson  v. 
Tooth,  1877,  2  P.  D.  126). 

Stained-Glass  Windows. — See  Woodward  v.  Folkestone,  1880,  Tristram  Consistory,  177; 
Egerton  v.  All  of  Odd  Rode,  [1894]  Prob.  15. 

Stations  of  the  Cross. — Bas-relief  representing  these,  ordered  to  be  removed  in  Clifton 
v.  Ridsdale,  1876,  1  P.  D.  316. 

Ten  Commandments. — The  directions  in  the  82nd  Canon  must  be  complied  with  as, 
closely  as  circumstances  permit  (Liddell  v.  Beal,  1857,  14  Moore,  at  p.  15). 

Tombs  and  Ornamental  Inscriptions. — The  legality  of  an  inscription  requesting 
prayers  for  the  dead  was  considered  in  Egerton  v.  All  of  Odd  Rode,  [1894]  Prob.  15. 

Temporary  Decorations — Whether  at  an  ordinary  service,  or  such  as  are 
usually  employed  at  Christmas,  Easter,  harvest  festivals,  and  the  like. 

Their  legality  appears  to  rest  upon  long-continued  usage. 

The  practice  of  employing  flowers  in  decoration  was  referred  to  by  Sir 
Eobert  Phillimore  in  Elphinstone  v.  Purchas,  1870,  L.  B.  3  Ad.  &  Ec.  at 
p.  106,  as  "innocent  and  not  unseemly,"  and  in  that  case  it  was  decided 
that  it  is  not  illegal  to  place  flowers  upon  the  communion  table  (see  also 
R  v.  Bishop  of  Lincoln,  [1891]  Prob.  at  p.  88). 

There  does  not  appear  to  be  any  legal  restriction  on  the  objects 
employed  by  way  of  bond  fide  temporary  decoration.  In  Elphinstone  v. 
Purchas,  supra,  at  p.  107,  Sir  B.  Phillimore  expressed  the  view  that  a 
stuffed  dove  was  a  legal  temporary  decoration,  though  a  ceremonial  use  of 
it  was  unlawful. 

2.  Ornaments. — There  is  a  very  important  distinction  between  the  mere 
presence  of  an  object  as  an  ornament  in  a  church  "  inert  and  unused,"  and 
its  use  as  part  of  a  ceremony  {Martin  v.  Mackonochie,  1868,  L.  E.  2  P.  C. 
365).  The  authorities  relating  to  the  history  and  construction  of  the 
Ornaments  Bubric  will  be  found  under  that  head.  Apart  from  that 
rubric,  the  use  of  ornaments  in  the  service  can  only  be  justified  when  they 
are  merely  auxiliary   or   subsidiary.      Thus   a   credence   table  is   lawful 

'  (Westerton  v.  Liddell,  1857,  Moore's  Eeport,  p.  187;  and  Martin  v. 
Mackonochie,  1868,  L.  E  2  P.  C.  365). 

The  use  of  a  moveable  cross  as  an  ornament  of  the  communion  table 
was  held  unlawful  in  Durst  v.  Masters,  1876,  1  P.  D.  123,  373,  apparently 
on  the  ground  that  a  cross  must  neither  actually  nor  apparently  form  part 
of  the  communion  table.  See  further,  Lights,  Ecclesiastical  (as  to 
candles  and  candlesticks). 

For  Eetable  and  Super  Altar,  see  Communion,  Holy. 

3.  Ornaments  of  the  Minister. — See  Ornaments  Eubric  ;  Vestments. 

4.  &  5.  Ceremonies  and  Rites. — The  24th  section  of  the  Act  of 
Uniformity  (14  Car.  ii.  c.  4)  enacts  that — 

The  several  statutes  now  in  force  for  the  uniformity  of  prayer  and  the  administration 
of  the  sacraments,  shall  stand  in  full  force — for  establishing  and  confirming  the  present 
book  of  Common  Prayer. 

The  enactments  ref ered  to  are : — 

(1)  1  Eliz.  c.  2,  s.  3,  which  enacted  that  all  ministers  shall  be  bound  to  say  and  use" 
the  Mattins,  Evensong,  celebration  of  the  Lord's  Supper  and  administration  of  each  of 
the  sacraments,  and  all  the  common  and  open  prayer  in  such  order  and  form  as  is 
mentioned  in  the  said  book  [the  prayer-book  referred  to  in  5  and  6  Edw.  vi.]  .  .  .  and 
none  other  or  otherwise. 

(2)  1  Eliz.  c.  2,  s.  3,  imposes  a  penalty  on  any  minister  "who  shall  wilfully  or 
obstinately  use  any  other  rite,  ceremony,  order,  form,  or  manner  of  celebrating  the  Lord's 
Supper  openly  or  privately,  or  Mattins,  Evensong,  administration  of  the  sacraments,  or 
other  open  prayers  than  is  mentioned  or  set  forth  in  the  said  book."  .; 
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The  resultant  is  that  any  rite  or  ceremony  not  authorised  by  the  prayer- 
book  is  illegal,  and  in  Westerton  v.  Liddell  the  Privy  Council  referred 
emphatically  to  the  stringency  and  importance  of  these  provisions. 

In  the  performance  of  the  service  and  rites  and  ceremonies  of  the  book  of  Common 
Prayer  the  directions  contained  in  it  must  be  strictly  observed ;  no  omission  and  no 
addition  can  be  permitted. 

To  this  general  statement  certain  minor  exceptions  must  be  admitted  to 
exist — justifiable  on  the  ground  of  long-continued  usage. 

Thus  the  legality  of  hymns,  and  of  the  words  usually  sung  before  and 
after  the  reading  of  the  gospel,  rests  solely  on  usage.     But  see  Uniformity. 

The  following  rites  and  ceremonies  have  produced  questions.  It  will 
be  observed  that  in  many  instances  the  difficulty  has  been  to  distinguish 
between  an  additional  (and  so  unlawful)  rite  or  ceremony  and  the  ornate 
and  elaborate  carrying  out  of  a  prescribed  rite  or  ceremony : — 

Ablution. — The  ceremonial  cleaning  of  the  communion  table,  accompanied  by 
prayers  and  gestures.  In  Read  v.  Bishop  of  Lincoln  the  defendant  was  charged  with 
this,  but  the  archbishop  ([1891]  Prob.  p.  30)  and  the  Privy  Council  ([1892]  App.  Cas. 
p.  659)  held  that  the  acts  admitted  by  the  defendant  were  nothing  more  than  a  reverent 
compliance  with  the  rubric,  and  did  not  amount  to  a  separate  and  unlawful  ceremony. 

Acolyte. — Ceremonial  admission  of,  is  illegal  (Elphinstone  v.  Purchas,  1870,  L.  R. 
3  Ad.  &  Ec.  at  p.  97). 

Alms. — The  rubric  directing  the  alms  to  be  placed  on  the  communion  table,  it  is 
unlawful  to  do  otherwise  (Martin  v.  Mackonochie,  1868,  L.  R.  2  Ad.  &  Ec.  at  p.  218). 

Ashes. — The  ceremonial  use  of,  on  Ash  Wednesday,  is  unlawful  (Elpldnstone  v. 
Purchas,  supra,  at  p.  97). 

Bells. — Ringing  a  bell  at  the  commencement  of  the  communion  service  in  such  a 
way  as  to  constitute  an  additional  ceremony,  is  unlawful  (Elphinstone  v.  Purchas,  1870, 
L.  R.  3  Ad.  &  Ec.  98). 

Cross  and  Crucifix. — Any  ceremonial  use  of  a  cross  or  crucifix  is  unlawful  (Elphinstone 
v.  Purchas,  1870,  L.  R.  3  Ad.  &  Ec.  66  ;  Hudson  v.  Tooth,  1877,  2  P.  D.  125).  But  see 
Ornaments  Rubric. 

Eastioard  Position. — (a)  During  the  earlier  portion  of  the  communion  service  it  is 
not  unlawful  for  the  officiating  minister  to  stand  at  the  northern  part  of  the  side  which' 
faces  westwards  (Read  v.  Bishop  of  Lincoln,  [1892]  App.  Cas.  at  p.  665).  (V)  During 
the  consecration  prayers  a  position  on  the  western  side  is  lawful,  subject  to  the  require- 
ments of  the  rubric  as  to  the  visibility  of  the  manual  acts  being  satisfied  (Clifton  v. 
Ridsdale,  1876,  7  P.  D.  276 ;  Read  v.  Bishop  of  Lincoln,  [1892]  App.  Cas.  at  p.  662). 

Elevation  of  the  Sacrament,  or  of  the  vessels  containing  it,  is  unlawful  (Arf.  28) 
(Martin  v.  Mackonochie,  1868,  L.  R.  2  Ad.  &  Ec.  116  ;  2  P.  C.  365  ;  S.  C.  3  P.  C.  at 
p.  417). 

Holidays. — It  is  not  lawful  to  announce  in  church  the  festivals  of  the  "  black  letter  " 
saints  (Elphinstone  v.  Purchas,  1870,  L.  R.  3  Ad.  &  Ec.  at  p.  111). 

Holy  Water. — The  ceremonial  use  of  "  holy  water  "  is  clearly  unlawful.  The  offence 
was  charged  in  Elphinstone  v.  Purchas,  1870,  L.  R.  3  Ad.  &  Ec.  at  p.  108  ;  Hebbert  v. 
Purchas,  1871,  L.  R.  3  P.  C.  at  p.  650,  but  was  held  not  established  by  the  evidence. 
Semble,  a  "holy  water  stoup"  is  one  of  the  ornaments  covered  by  the  Ornaments 
Rubric. 

Hymns. — The  legality  of  hymns  during  the  service  appears  to  rest  on  usage.  The 
Statute  2  &  3  Edw.  vi.  c.  1,  s.  7,  only  permitted  "  to  use  openly  any  psalm  or  prayer 
taken  out  of  the  Bible  at  any  due  time,  not  letting  or  omitting  thereby  the  service." 

In  Read  v.  Bishop  of  Lincoln,  [1891]  Prob.  pp.  63-74,  the  archbishop  refers  the  legality 
of  hymns  before  and  after  the  sermon  and  during  the  offertory  to  continuous  usage,  and 
held  that  the  singing  of  a  hymn  during  the  reception  of  the  consecrated  elements  was 
equally  lawful,  and  that  the  particular  words  known  as  the  "Agnus  Dei"  were  not 
unlawful.  The  Privy  Council  affirmed  this  view,  thus  overruling  on  this  point  the 
earlier  cases  of  Elphinstone  v.  Purchas,  and  Clifton  v.  Ridsdale. 

Incense. — The  ceremonial  use  of  incense  in  any  form  is  unlawful  (Martin  v. 
Mackonochie,  1868,  L.  R.  2  Ad.  &  Ec.  at  p.  211 ;  Sumner  v.  Wise,  1870,  L.  R.  3  Ad.  &  Ec.  58  ; 
Elphinstone  v.  Purchas,  1870,  L.  R.  3  Ad.  &  Ec.  66,  99).  But  see  ante,  p.  294,  and 
article  Incense.  The  use  of  incense  or  the  like  for  purposes  of  fumigation  between 
gervices  is  of  course  legal. 


298  EIVEAEE 

Kissing  the  Gospel  is  unlawful  {Elphinstone  v.  Purehas,  1870,  L.  E.  3  Ad.  &  Ec.  at 
p.  108  ;  Martin  v.  MackonocMe,  1874,  L.  E.  4  Ad.  &  Eo.  279). 

Kneeling  before  the  Consecrated  Bread  and  Wine  is  contrary  to  the  rubric,  and  so 
unlawful  {Martin  v.  Maclconochie,  1868,  L.  E.  2  P.  C.  365). 

Lights. — See  Lights,  Ecclesiastical. 

Manual  Acts. — The  rubric  which  requires  that  the  bread  shall  be  broken  "before 
the  people,"  requires  that  the  officiating  clergyman  shall  intend  his  action  to  be  visible 
to  the  congregation  {Read  v.  Bishop  of  Lincoln,  [1891]  Prob.  pp.  58-63). 

Mixture  of  Water  with  the  Wine. — The  ceremonial  mixing  of  water  with  the  wine 
is  unlawful  {Martin  v.  Maclconochie,  1868,  L.  B.  3  Ad.  &  Ec.  at  p.  215).  The  use  of  wine 
mixed  with  water,  the  mixture  having  been  effected  prior  to  the  commencement  of  the 
servicers,  however,  not  unlawful  {Bead  v.  Bishop  of  Lincoln,  [1892]  App.  Cas.  at  p.  657), 
nor  following  the  decision  the  other  way  in  Hebbert  v.  Purehas,  1871,  L.  E.  3  P.  C. 
605. 

Prayers  for  the  Dead  as  a  part  of  the  service  is  illegal  {Elphinstone  v.  Purehas,  1870, 
L.  E.  2  Ad.  &  Ec.  98).    And  see  Prayers  for  the  Dead. 

Processions. — Processions  amounting  to  a  ceremonial  addition  to  the  service  are 
illegal  {Elphinstone  v.  Purehas,  1870,  L.  E.  3  Ad.  &  Ec.  at  p.  95 ;  Martin  V.  MackonocMe, 
1874,  L.  E.  4  Ad.  &  Ec.  at  p.  280).    As  to  relics,  see  Injunctions  Ed.  VI.  9. 

Beservation  of  the  Sacrament  is  unlawful  (see  the  rubric  at  the  end  of  the  Communion 
Service). 

Sign  of  the  Gross. — Any  ceremonial  use  of  the  sign  of  the  cross  in  the  benediction  and 
in  the  communion  office  is  unlawful  {Bead  v.  Bishop  of  Lincoln,  [1891]  Prob.  at 
pp.  88-94). 

Wafers. — The  rubric  prescribes  the  material  (pure  wheaten  bread),  but  not  the  shape, 
of  the  bread  to  be  used  in  the  communion  service.  Hence  the  use  of  bread  cut  into 
wafers  is  legal,  but  the  use  of  wafers  not  of  ordinary  (leavened)  bread  is  unlawful 
{Elphinstone  v.  Purehas,  1870,  L.  R.  3  Ad.  &  Ec.  at  p.  66  ;  Hebbert  v.  Purehas,  1871,  L.  E. 
3  P.  C.  605  ;  Martin  v.  MackonocMe  (2nd  suit),  1874,  L.  E.  4  Ad.  &  Ec.  279 ;  Clifton  v. 
Ridsdale,  1877,  2  P.  D.  276).     But  see  ante,  p.  294. 

Miscellaneous. — As  to  proceedings  against  a  clergyman  for  the  use  of 
unlawful  ritual,  see  Public  Worship  Eegulation  Act. 

[Authorities. — Talbot,  Modem  Decisions  on  Ritual,  1894 ;  Phillimore, 
Ecclesiastical  Law,  Westerton  v.  Liddell,  Moore's  Special  Eeport;  The 
Folkestone  Eitual  Case  {Clifton  v.  Ridsdale,  1878) ;  The  Lincoln  Case, 
Roscoe.] 


Riveare — To   have   the  liberty  of  a   river  for   fishing  or  fowling 
(Cowell,  Laiu  Dictionary). 


Rivers. — The  law  as  to  rivers  is  dealt  with  in  this  work  under  the 
following  headings : — Ad  medium  filum  viae  ;  Waterway  (where  also 
the  subjects  of  the  rights  of  riparian  owners  in,  and  rights  of  access  to, 
rivers  and  streams,  and  of  the  navigation  of  rivers  and  navigable  rivers,  are 
considered);  Eivers  Pollution;  Eivers  Conservancy;  Eivers,  Inter- 
national ;  Thames  ;  Mersey  ;  Humber  Eules  ;  see  also  Territorial 
Waters. 


Rivers  Conservancy. — "The  office  of  conservancy,"  as  defined 
by  Lord  Hale,  relates,  first,  to  nuisances  in  rivers  founded  on  the  Statute 
1  Hen.  iv.  c.  12,  and,  second,  to  fishing  founded  on  the  Statute  Westminster 
2,  c.  47,  for  the  protection  of  salmon ;  but  the  term  has  now  been  extended 
to  include  the  prevention  of  pollution  and  control  over  authorities  utilising 
rivers  for  the  purpose  of  water  supply  (Hale,  de  Jure  Maris,  Harg.  Tr. 
p.  23 ;  17  Eich.  n.  c.  9 ;  1  Eliz.  e.  17 ;  Thames  Conservancy  Act,  1894, 
ss.  90-108,  291-298;  Lee  Conservancy  Act,  1868,  preamble  and  ss.  89-92). 
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The  conservancy  of  navigation  was  originally  intrusted  to  the  Crown, 
which  had  a  "jurisdiction  to  reform  and  punish  nuisances  in  all  rivers, 
whether  fresh  or  salt,  that  are  a  common  passage  not  only  for  ships  and 
greater  vessels,  hut  also  for  smaller,  as  boats*  and  barges "  (Hale,  de  Jure 
Maris,  Harg.  Tr.  p.  8 ;  Woolrych  on  Sewers,  p.  3 ;  William,  v.  Wilcox, 
1838,  8  Ad.  &  E.  333).  By  6  Hen.  vi.  c.  5  this  prerogative,  together  with 
that  of  protecting  land  from  the  inroads  of  the  sea,  was  delegated  to  Com- 
missioners of  Sewers  who,  in  addition  to  their  functions  as  to  sea  walls  and 
sewers,  exercised  jurisdiction  over  navigable  rivers,  bridges,  mills,  and  other 
things  incident  to  river  conservancy.  The  inconvenience  of  the  temporary 
duration  of  these  commissions  and  the  development  of  inland  navigation 
led,  however,  to  the  gradual  transfer  of  their  powers  to  conservators 
created  by  special  Acts  for  each  particular  river,  the  authority  of  Com- 
missioners of  Sewers  being  apparently  sometimes  retained  by  means  of  a 
special  proviso  in  the  incorporating  Act  (Woolrych  on  Sewers,  p.  49).  So, 
too,  the  Salmon  Fishery  Acts,  1861  to  1876,  and  the  Fresh  Water 
Fisheries  Act,  1878,  have  vested  the  supervision  of  the  conservancy  of 
fishing  in  the  Home  Office,  which  may  empower  Courts  of  Quarter  Sessions 
to  establish  fishery  districts  under  boards  of  conservators  in  all  waters 
frequented  by  salmon,  trout,  and  char  in  England  and  Wales,  except  where 
special  Acts  are  in  force — as  in  Norfolk  and  Suffolk,  the  Thames  (the  fish- 
ing in  which  is  controlled  by  the  conservators  of  the  navigation),  and  the 
Severn  (40  &  41  Vict.  c.  89,  and  59  &  60  Vict.  c.  18  (Norfolk  and  Suffolk) ; 
Thames  Conservancy  Act,  1894,  p.  191 ;  18  Geo.  ill.  c.  3 ;  and  39  &  40 
Vict.  c.  43  (Severn)). 

The  Acts  relating  to  inland  navigation  provide  for — (1)  restoring  or 
improving  the  navigation  of  navigable  rivers ;  (2)  making  unnavigable  rivers 
navigable ;  and  (3)  the  construction  of  artificial  navigations  or  canals  (23 
Geo.  in.  c.  48  (improving  the  navigation  of  the  Trent);  16  &  17  Car.  II. 
c.  12  (making  the  Wiltshire  Avon  navigable);  33  Geo.  III.  c.  80  (Grand 
Junction  Canal)). 

The  first  two  classes  of  Acts  vest  the  conservancy  of  a  river  in  com- 
missioners, municipal  authorities,  or  some  other  body  corporate,  empower- 
ing them  to  dredge  and  scour  the  bed  of  the  stream  and  remove 
obstructions ;  to  make  by-laws  regulating  the  navigation ;  and,  where 
necessary,  to  enter  on  lands  making  compensation  for  injuries  arising 
through  their  acts  (2  &  3  Vict.  c.  61  (improving  the  navigation  of  the 
Shannon) ;  31  Geo.  III.  c.  66  (making  the  Rother  navigable)).  As  none  of 
the  public  rights  subsisting  in  navigable  rivers  can  attach  to  those  made 
navigable,  conservators  of  the  latter  have  apparently  greater  rights  as 
against  the  public  than  conservators  of  the  former  class  of  rivers 
(Hargreavesv.  Diddams,  1875,  L.  R  10  Q.  B.  582;  Musset ■  v.  Burch,  1876, 
35  L.  T.  N.  S.  486 ;  B.  v.  Betts,  1851,  16  Q.  B.  1022).  Conservators  under 
both  classes  of  Acts  are,  however,  bound  to  apply  the  profits  of  the  naviga- 
tion for  the  benefit  of  the  public,  and  have  usually  a  mere  possession  of 
the  soil  for  the  purpose  of  improving  it.  The  Thames  Conservancy  Acts 
vest  the  soil  of  the  bed  of  the  river  in  the  conservators ;  but  it  has  been 
held  that  if  the  words  of  an  Act  vesting  a  river  or  navigation  in  a  board 
of  conservators  are  applicable  only  to  the  acquisition  of  the  right  of 
passage,  and  the. ownership  of  the  soil  is  not  necessary  for  the  purposes  of 
the  Act,  such  ownership  must  be  taken  not  to  pass  (Lee  Conservancy  v. 
Button,  1880, 12  Ch.  D.  383 ;  Badger  v.  Yorkshire  Bwy.  Co.,  1859,  5  Jur.  N.  S. 
409;  Eollis  v.  Goldfinch,  1823,  1  Barn.  &  Cress.  206;  25  R.  R  357;  R.  v. 
Aire  and  Calder,  1829,  9  Barn.  &  Cress.  820 ;  33  R.  R.  344).     The  banks 
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of  navigable  rivers  are  the  property  of  the  riparian  owners,  and  the  rights 
of  such  owners  are  not  extinguished  where  the  course  of  a  river  is  straight- 
ened by  the  conservators,  who  have  a  mere  legal  right  of  entry  without 
possession.  There  is  no  common  law  right  in  the  public  of  landing,  mooring, 
or  towing  on  the  banks,  such  rights  being  founded  solely  on  custom  {Lee 
Conservancy  v.  Button,  1880,  12  Ch.  D.  383;  Ball  v.  Eerhert,  1789,  3  T. 

B.  283;  1  E.  E.  695;   Winch  v.  Conservators  of  the  Thames,  1872,  L.  B.  7 

C.  P.  471 ;  Lyon  v.  Fishmongers  Co.,  1876,  1  App.  Cas.  662). 

The  third  class  of  statutes,  while  nearly  identical  with  the  other  two  as 
regards  the  preservation  of  navigation  and  compensation  for  injuries, 
usually  provide  that  the  canal  should  be  constructed  in  accordance  with 
plans  approved  by  the  Admiralty  or  the  Board  of  Trade.  They  also 
generally  vest  the  ownership  of  the  soil  absolutely  in  the  company,  who 
maintain  the  navigation  primarily  for  their  private  advantage,  and  not,  as 
the  conservators  of  a  river,  for  the  benefit  of  the  public.  Canals  are, 
apparently,  real  property,  and  the  tolls  being  the  profits  arising  from  the 
use  of  land  for  a  particular  purpose  are  given  to  the  proprietors  as  a  com- 
pensation for  such  use  {Stourbridge  Canal  v.  Wheeley,  1831,  2  Barn.  &  Aid. 
792 ;  R.  v.  Nicholson,  1810,  12  East,  330 ;  11  R.  E.  398 ;  Manly  v.  St.  Helen's 
Canal  Co.,  1857,  2  H.  &  N.  840). 

Where  the  navigation  of  a  river  is  vested  in  a  body  of  conservators  for 
the  purposes  of  navigation,  no  action  will  lie  against  them  for  damage 
through  overflow  arising  from  natural  obstructions,  although  tolls  are  taken 
for  the  navigation.  Their  only  duty  is  to  protect  the  navigation,  and  they 
are  not  liable  in  respect  of  matters  not  essential  to  its  improvement 
{Barrett  Navigation  Co.  v.  Robins,  1843,  10  Mee.  &  W.  593 ;  Hodgson  v. 
Mayor  of  York,  1869,  20  L.  T.  N.  S.  856 ;  Forbes  v.  Lee  Conservancy,  1879, 
4  Ex.  D.  116  ;  Cracknell  v.  Mayor  and  Corporation  of  Thetford,  1869,  L.  E. 
4  C.  P.  629).  If,  however,  the  exercise  of  their  powers  may  occasion — not 
only  while  originally  extending  the  necessary  works  for  the  required 
purposes,  but  at  recurring  intervals  afterwards — inconvenience  or  injury  to 
others,  they  are  apparently  bound  to  take  measures  from  time  to  time  to 
prevent  the  occurrence  of  such  inconvenience  and  injury  {Geddis  v.  Bann 
Reservoir,  1877,  3  App.  Cas.  430).  The  liability  in  this  respect  of  owners 
of  canals,  which  are  generally  constructed  on  the  land  of  others,  is 
necessarily  greater  than  that  of  river  conservators,  since  they  are  personally 
responsible  under  their  Acts  for  mischief  arising  from  negligence  or  mis- 
management {Manly  v.  St.  Helen's  Canal  Co.,  1857,  2  H.  &  N.  840 ;  Bramlett 
v.  Tees  Conservancy  Commissioners,  1885,  49  J.  P.  214  D. ;  Evans  v. 
Manchester,  Sheffield,  and  Lincoln  Rwy.  Co.,  1887,  36  Ch.  D.  626). 

At  common  law,  independent  of  statute,  neither  the  owners  of  a  naviga- 
tion nor  a  board  of  conservators  are,  apparently,  bound  to  keep  the 
navigation  open  or  in  a  proper  state  of  repair.  So  long,  however,  as  they 
choose  to  keep  it  open  and  take  tolls  for  its  use,  even  where  such  tolls  are 
not  for  their  own  profit  but  for  the  maintenance  of  the  navigation,  they  are 
under  an  obligation  to  take  reasonable  care  that  persons  using  it  are 
exposed  to  no  undue  danger  {Barnaby  v.  Lancaster  Canal,  1840,  11  Ad.  & 
E.  223  ;  Mersey  Bocks  v.  Gibbs,  1866,  L.  E.  1  H.  L.  93 ;  Winch  v.  Conservators 
of  the  Thames,  1872,  L.  E.  9  C.  P.  378 ;  L.  E.  7  C.  P.  471). 

There  are  various  general  enactments  relating  to  river  conservancy,  such 
as  54  Geo.  in.  c.  159,  s.  11  (prohibiting  casting  rubbish  into  navigable 
rivers) ;  the  Malicious  Injuries  to  Property  Act,  s.  30 ;  the  Eailway  Clauses 
Act,  1863,  ss.  14-19;  the  Eivers  Pollution  Prevention  Act,  1876;  the 
Eailway  and  Canal  Traffic  Acts ;  and  the  Canal  Boats  Act,  1877. 
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Rivers,  International. — A  special  regime  governs  rivers 
which  pass  through  the  territory  of  two  or  more  States.  Though  they  form 
part  of  the  territory  through  which  they  flow,  they  are  open  to  navigation 
by  the  trading  vessels  of  all  nations.  This  rule  is  of  comparatively  recent 
origin.  The  Treaty  of  Paris  of  1783  declared  the  whole  navigable 
Mississippi  open  to  the  traffic  of  the  vessels  of  the  two  Powers  (Great 
Britain  and  the  United  States)  established  on  its  banks.  This  was  perhaps 
the  first  modern  step  towards  the  new  rule.  In  1792  the  then  Prench 
Republic,  declaring  the  principle  that  watercourses  are  the  common  and 
inalienable  property  of  all  the  countries  through  which  they  pass,  opened 
the  Scheldt  and  the  Meuse  to  free  navigation.  The  Treaty  of  the  Hague, 
16th  May  1795,  stipulated  that  the  Rhine,  Meuse,  Scheldt,  and  Hondt 
should  be  open  to  the  French  and  Dutch;  and  that  of  Campo-Formio 
(1797)  contained  a  similar  provision  for  the  rivers  flowing  through  the 
Austrian  possessions  of  Italy  and  the  Cisalpine  Republic.  The  ground  was 
therefore  prepared  when  the  new  principle  of  freedom  of  navigation 
generally  was  laid  down  in  the  Treaty  of  Paris  of  30th  May  1814.  By 
art.  5  of  this  treaty,  the  navigation  of  the  Rhine  along  its  whole 
navigable  length  was  made  free  to  all  mankind.  The  same  article  states 
that  the  future  congress,  for  which  provision  was  made — 

Shall  examine  and  decide  in  what  way  to  facilitate  communications  among  peoples, 
and  render  them  less  strangers  to  one  another.  The  foregoing  provision  shall  be 
extended  also  to  other  rivers  which,  in  their  navigable  courses,  separate  and  traverse 
different  States. 

The  future  congress  was  that  of  Vienna,  9th  June  1815.  It  applied  the 
above  principle  to  the  Rhine  and  its  tributaries  and  the  Scheldt.  Articles 
108-116  of  the  treaty  laid  down  the  detailed  rules  which,  among  the 
signatory  Powers,  were  henceforth  to  be  applied  to  carry  out  the  principle 
of  freedom  of  international  rivers. 

The  Treaty  of  Paris,  1856,  extended  the  same  principle  to  the  Danube 
(art.  15  of  the  treaty  of  30th  March).  It  furthermore  declared  that  "  this 
provision  henceforth  forms  part  of  the  public  law  of  Europe,"  and  the 
signatory  Powers  "take  it  under  their -guarantee"  (art.  15). 

The  general  Act  of  Berlin  (26th  Feb.  1885)  applied  the  same  principle 
as  regards  the  Congo  (arts.  2-4  and  13-25),  declaring  that  not  only  this 
river  and  its  tributaries  shall  be  open  "  to  all  flags,  without  distinction  of 
nationality,"  but  also  the  lakes  and  ports  situated  on  its  banks,  and  the 
canals  by  which  they  or  different  parts  of  the  river  may  be  connected 
(art.  2),  and  roads  or  railways  which  may  supplement  these  means  of  com- 
munication (art.  16). 

Similar  provisions  are  made  as  regards  the  Niger  (arts.  26-33).  See 
arts.  25  and  33  of  the  general  Act  as  to  the  neutralisation  of  the  Congo 
and  Niger,  under  which  traffic  is  to  remain  free  in  spite  of  war  on  the 
rivers  in  question  and  their  tributaries,  the  territorial  waters  facing  their 
estuaries,  and  the  roads,  railways,  lakes,  and  canals  above  mentioned. 

Territorial  changes  may  convert  an  international  into  a  national  river, 
but  the  rights  acquired  when  it  was  free  subsist  in  spite  of  the  change. 
Thus  the  Po  has  remained  international.  The  Mississippi  was  never  free 
to  all  nations,  and  is  now  entirely  American. 

See  Thalweg  ;  Canals,  Intbroceanic. 

[Authorities. — Engelhardt,  Du  regime  conventionnel  des  flcuves  inter- 
nationaux,  Atudes  et  projet  de  reglement  general,  Paris,  1879  (contains  a  list 
of  the  treaties,  conventions,  and  regulations  concerning  international  rivers) ; 
Holtzendorff,  Bumdniens  JJ/errechte  an  der  Donau,  Leipzig,  1883;  Engel- 


302  EIVEES  POLLUTION 

hardt,  Histoire  du  droit  fluvial  conventionnel,  Paris,  1889 ;  Carath^odory, 
Le  droit  international  concernant  les  grands  cours  d'eau,  Paris,  1861 ; 
Kazansky,  Zes  fleuves  conventionnels,  Paris,  1895 ;  Calvo,  Le  droit  inter- 
national, vol.  i.  (s.  337),  Paris  and  Berlin,  1887.] 


Rivers  Pollution.  —  Interference  with  water  flowing  in  a 
defined  channel,  so  as  to  injure  its  purity  or  volume,  is  a  Nuisance  (see 
vol.  ix.  p.  228)  at  common  law,  which  may  be  restrained  by  action  at  the 
suit  of  an  individual  aggrieved,  or  by  proceedings  on  behalf  of  the  public. 
Such  actions,  as  the  reports  show,  have  often  been  brought  successfully. 
But  pollution  of  streams,  especially  by  the  discharge  into  them  of  sewage  or 
manufacturing  refuse,  has  often  been  continued  so  long  as  to  give  the 
offenders  prescriptive  rights,  which  could  not  be  interfered  with  under  the 
ordinary  law.  Many  streams,  once  pure,  had  with  the  growth  of  manu- 
factures and  population  become  so  seriously  polluted  as  to  be  dangerous  to 
the  public  health.  Accordingly,  in  1876,  Parliament  passed  a  special  Act 
for  checking  the  further  pollution  of  rivers  (39  &  40  Vict.  c.  75).  It 
recited  that  "  it  was  expedient  to  make  further  provision  for  the  prevention 
of  the  pollution  of  rivers,  and  especially  to  prevent  the  establishment 
of  new  sources  of  pollution."  It  deals  with  three  chief  causes  of 
offence,  viz. — (1)  the  obstruction  or  pollution  of  streams  by  solid  refuse ; 
(2)  their  pollution  by  sewage  matter,  whether  solid  or  liquid;  (3)  their 
pollution  by  noxious  liquids  proceeding  from  factories,  or  produced 
in  the  process  of  any  manufacture.  The  provisions  as  to  these  three 
kinds  of  pollution  are  somewhat  different,  and  must  be  considered 
separately. 

The  word  stream  is  denned  by  sec.  20  to  include  all  inland  rivers,  streams, 
canals,  lakes,  and  watercourses,  and  the  sea  and  tidal  waters  to  such  extent 
as  may  be  determined  to  be  streams  on  sanitary  grounds,  by  order  of  the 
Local  Government  Board.  Watercourses  which  in  1876  were  mainly  used 
as  sewers,  and  empty  directly  into  the  sea  or  into  tidal  waters  not 
determined  to  be  streams,  are  excepted  from  this  definition.  Such  water- 
courses are  therefore,  it  would  seem,  not  within  the  purview  of  the 
Act,  and  must  be  dealt  with  under  the  general  law,  if  at  all. 

1.  Solid  Matters. — It  is  declared  to  be  an  offence  to  put  or  cause 
or  knowingly  permit  the  solid  refuse  of  any  manufactory,  manufacturing 
process  or  quarry,  or  any  rubbish  or  cinders,  or  any  other  waste,  or  any 
putrid  solid  water,  to  fall  into  any  stream,  so  as  to  interfere  with  its 
due  flow  or  to  pollute  its  waters  (s.  2).  It  is  sufficient  to  show  repeated 
acts  which  together  cause  such  interference  or  pollution,  although  such  act, 
taken  by  itself,  may  be  insufficient  for  that  purpose  {ibid.). 

2  Sewage  Pollutions.— Sewage  may  find  its  way  into  streams  through  ■ 
the  acts  (a)  of  individuals  or  firms,  and  (6)  of  sanitary  authorities.  The 
Act  of  1876  declares  it  to  be  an  offence  to  cause  or  knowingly  to  permit 
any  solid  or  liquid  sewage  matter  to  fall  or  flow  or  to  be  carried  into 
any  stream.  But  where  it  gets  there  after  passing  along  a  channel  already, 
in  1876,  used,  constructed,  or  in  the  process  of  construction  for  the  purposes 
of  conveying  such  sewage  matter,  no  offence  is  committed  as  long  as  the 
best  practicable  and  available  means  are  used  to  render  harmless  the 
sewage  so  passing.  If  such  means  are  not  used,  every  person  who  allows 
sewage  to  get  into  and  pass  along  such  channel  so  as  to  pollute  a  stream  is 
in  the  eye  of  the  law  guilty  of  an  offence  {Kirkheaton  Board  v.  Ainlie, 
[1892]  2  Q.  B.  274).      But  a  person,  other  than  a  sanitary  authority,,  is 
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declared  not  guilty  of  an  offence  merely  for  passing  sewage  into  a 
stream  through  a  sewer  belonging  to  or  under  the  control  of  a  sanitary 
authority,  provided  he  has  their  consent  for  so  doing  (s.  3).  In  many  cases 
he  may  by  prescription,  or  under  sec.  21  of  the  Public  Health  Act,  1875, 
have  a  right  to  send  sewage  along  such  sewer.  In  such  cases  the  sanction 
cannot  be  withheld.  Sanitary  authorities  are  bound  under  the  Public 
Health  Act,  as  well  as  under  this  Act,  to  prevent  unpurified  sewage  finding 
its  way  into  any  stream,  and  the  fact  that  it  does  so  find  its  way  along 
a  previously  existing  channel  is  no  answer  to  a  complaint  under  this 
section  (  Yorkshire  G.  C.  v.  Homfirth  U.S.A.,  [1894]  2  Q.  B.  842).  To  prevent 
any  doubt  on  the  matter,  Parliament  has  declared  that  where  any  sewage 
matter  falls  or  flows  or  is  carried  into  any  stream  after  passing  along 
a  channel  which  is  vested  in  a  sanitary  authority,  that  authority  shall 
be  deemed  to  knowingly  permit  the  sewage  matter  so  to  fall,  flow,  or 
be  carried  (56  &  57  Vict.  c.  31,  s.  1),  and  consequently  be  deemed  to  have 
committed  an  offence  under  sec.  3  of  the  Act  of  1876.  The  authority  may 
either  be  proceeded  against  under  this  Act  or  be  ordered  to  provide  proper 
sewers  under  sec.  299  of  the  Public  Health  Act,  1875,  subject  to  the 
absolute  control  of  the  Local  Government  Board ;  but  cannot  be  proceeded 
against  by  mandamus  (Peebles  v.  Oswaldthistle  U.  D.  C,  [1897]  1  Q.  B.  625). 
The  Board,  in  cases  where  sewage  was  in  1876  discharged  into  a  stream,  -may 
give  a  sanitary  authority  time,  for  the  purpose  of  enabling  it  to  adopt  the 
best  practicable  and  available  means  for  rendering  such  sewage  harmless ; 
and  may  from  time  to  time  renew  such  order,  subject  to  such  conditions,  if 
any,  as  they  deem  right  (Act  of  1876,  s.  3). 

Manufacturing  and  Mining  Pollutions.  —  Every  person  commits  an 
offence  who  causes  or  knowingly  permits  any  poisonous,  noxious,  or 
polluting  liquid,  proceeding  from  any  factory  or  manufacturing  process,  to 
fall,  flow,  or  be  carried  into  any  stream.  But  if  such  liquid  only  passes 
along  a  channel  existing  in  1876,  or  along  a  new  channel  constructed 
in  substitution  thereof,  and  having  its  outfall  at  the  same  spot,  no  offence  is 
committed,  if  the  best  practicable  and  reasonably  available  means  are  used 
to  render  harmless  the  liquid  so  falling,  or  flowing,  or  carried  into  the 
stream  (s.  4). 

Sanitary  and  other  authorities  having  sewers  under  their  control  shall 
give  facilities  for  enabling  manufacturers  within  their  district  to  carry  the 
liquids  proceeding  from  their  factories  or  manufacturing  processes  into 
such  sewers,  provided  that  the  sewers  are  large  enough,  and  that  the 
liquid  would  not  prejudicially  affect  either  the  sewers  themselves  or  the 
disposal  of  the  sewage,  or  from  its  temperature,  or  otherwise,  be  injurious 
from  a  sanitary  point  of  view  (s.  7).  This  may  be  enforced  in  proper  cases 
by  an  order  of  the  County  Court,  under  sec.  10,  infra  (Peebles  v.  Osivald- 
thistle  U.  D.  C,  [1897]  1  Q.  B.  384). 

It  is  also  declared  to  be  an  offence  to  cause,  or  permit  to  get  into  a 
stream,  solid  refuse  from  a  mine  in  such  quantities  as  to  prejudicially  affect 
its  due  flow,  or  any  poisonous,  noxious,  or  polluting,  solid  or  liquid  matter, 
proceeding  from  a  mine  (other  than  water  in  the  same  condition  as  that  in 
which  it  has  been  drained  or  raised  from  such  mine),  unless  the  best 
practicable  and  reasonably  available  means  are  used  to  render  such 
poisonous,  noxious,  or  polluting  matter  harmless  (s.  5). 

Proceedings  may  not  be  taken  in  respect  of  manufacturing  or  mining 
pollutions  except  by  sanitary  authority,  nor  then  without  the  consent  of 
the  Local  Government  Board.  But  a  person  interested  may  apply  to  them 
to  direct  the  sanitary  authority  to  take  proceedings.     The  Board,  in  giving 
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or  withholding  their  consent,  are  to  have  regard  to  the  industrial  interest's 
involved,  and  to  the  circumstances  and  requirements  of  the  locality.  They 
are  not  to  give  their  consent  to  proceedings  in  any  district  which  is  the  seat 
of  any  manufacturing  industry,  unless  they  are  satisfied  that  means  are 
reasonably  available  and  practicable  for  rendering  harmless  the  poisonous, 
noxious,  or  polluting  liquids  proceeding  from  the  processes  of  such 
manufactures,  and  that  no  material  injury  will  be  inflicted  on  the  interests 
of  the  industry  by  the  proposed  proceedings.  Notwithstanding  their 
consent,  the  alleged  offender  may  still  object  before  the  sanitary  authority 
to  the  proposed  proceedings ;  and  after  inquiry,  such  authority  shall  deter- 
mine whether  such  proceedings  shall  or  shall  not  be  taken  (s.  6). 

Proceedings  to  Enforce. — The  power  of  enforcing  compliance  with  the 
provisions  of  the  Act  is  conferred  on  every  sanitary  authority  in  relation  to 
any  stream  being  within,  or  passing  through,  or  by  any  part  of  their 
district.  For  that  purpose  they  may  institute  proceedings  in  respect  of  any 
offence  which  causes  interference  with  the  due  flow  or  pollution  of  any 
such  stream  within  their  district  wherever  the  offence  may  be  actually 
committed.  Any  person  aggrieved  by  the  commission  of  an  offence  may 
also  institute  proceedings  (s.  8).  It  was  found  in  practice  that  authorities 
or  persons  thus  entitled  to  institute  proceedings  did  not  always  enforce 
their  rights — in  regard  to  sewage,  sanitary  authorities  are  often  the  chief 
offenders — and  that  much  remediable  pollution  consequently  continued 
unchecked.  Accordingly,  when  County  Councils  were  created  in  1888, 
they  were  empowered,  in  addition  to  any  other  authority,  to  enforce  the 
provisions  of  the  Kivers  Pollution  Prevention  Act,  in  relation  to  so  much 
of  any  stream  as  is  situated  within,  or  passes  through,  or  by  any  part 
of  their  county,  as  if  they  were  a  sanitary  authority,  or  any  other  authority 
having  power  to  enforce  the  provisions  of  that  Act.  They  were  also 
empowered  to  contribute  towards  the  costs  of  a  prosecution  instituted 
by  another  authority.  Purther,  the  Local  Government  Board  may  now,  by 
provisional  order,  constitute  a  joint-committee  representing  all  the  counties 
through  which  a  river,  or  a  specified  portion  of  a  river,  or  any  tributary 
thereof  flows,  and  may  confer  on  such  committee  all  or  any  of  the  powers  of 
a  sanitary  authority  under  the  Eivers  Pollution  Act  (51  &  52  Vict.  c.  41, 
s.  14). 

As  stated  supra,  the  power  of  instituting  proceedings  in  respect  of 
manufacturing  and  mining  pollutions  is  carefully  limited. 

Court. — The  Court  in  which  proceedings  in  respect  of  any  offence 
are  to  be  taken  is  the  County  Court.  It  may  by  summary  order  require 
any  person  to  abstain  from  the  commission  of  such  offence  or  to  perform  a 
duty  under  the  Act,  and  may  insert  in  any  order  such  conditions  as 
to  time  or  mode  of  action  as  it  may  think  just,  and  generally  give  directions 
for  carrying  any  order  into  effect.  Any  person  making  default  in  com- 
plying with  any  requirement  of  an  order  may  be  ordered  to  pay  a  sum 
of  £50  for  every  day  during  which  he  is  in  default;  and  where  he  persists 
in  disobeying  the  order,  the  Court  may  appoint  some  one  to  carry  it  into 
effect  at  his  expense  (s.  10). 

The  order  to  be  made  is  in  the  nature  of  an  injunction,  which,  like 
every  other  injunction,  is  a  matter  in  the  discretion  of  the  Court  before 
whom  it  comes.  The  County  Court  judge  should  not  grant  it  unless 
satisfied  that  he  ought  to  make  an  order,  and  can  make  one  which  is  likely 
to  work  beneficially  (Kirkheaton  Board  v.  Ainlie,  [1892]  2  Q.  B.  274 ; 
Derbyshire  G  G.  v.  Derby  Mayor,  [1896]  2  Q.  B.  297).  If  either  party  in 
any  proceedings  feels  aggrieved  by  the  decision  of  the  County  Court  in 
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point  of  law  or  on  the  merits,  he  has  an  absolute  right  of  appeal  (s.  11). 
Written  notice  must  be  given  to  any  alleged  offender  two  months  before 
the  institution  of  proceedings  under  the  Act  (s.  13).  See  also  Drain, 
Drainage  ;  Public  Health  ;  Water  Supply. 

Committees  for  protecting  particular  districts  in  Lancashire  and  in 
Yorkshire  were  formed  by  provisional  orders  in  1891.  These  committees 
subsequently  obtained  private  Acts  giving  them  increased  powers  to  deal 
with  pollutions  (see  55  &  56  Vict.  c.  cxci.  and  57  &  58  Vict,  c,  clxvi.). 


Road. — See  Highways. 

Robbery. — See  Larceny,  vol.  vii.  p.  315. 

Rogatory  Commissions. — See  Commissions,  Eogatory. 

Rogue. — See  Vagrant. 

Role  d'equipage — The  register  of  a  ship's  crew. 


Roll — A  list  or  register  of  names,  e.g.  a  burgess  roll,  or  of  legal 
proceedings,  e.g.  the  issue  and  other  rolls  on  which  all  the  proceed- 
ings in  an  action  were  entered  (see  Issue  Eoll;  Eecord),  or  the  Court 
rolls  of  a  manor  on  which  admissions,  surrenders,  etc.,  are  entered.  See 
Manor. 


Rolling  Stock. — As  to  exemption  from  distress  of  rolling  stock 
of  railway  companies,  see  article  Distress,  vol.  iv.  at  p.  298. 


Rolls  (Court) — The  Court  roll  of  a  manor,  wherein  the  business 
of  the  Court,  the  admissions,  surrenders,  names,  rents,  and  services  of  the 
tenants  are  copied  and  enrolled  (Toml.  Laiu  Diet.). 

The  lord  and  his  steward  are  compellable  by  mandamus  to  permit  the 
Court  rolls  to  be  inspected  by  any  person  claiming  an  interest  under  them ; 
and  this  is  the  proper  course  to  adopt  when  no  action  is  pending  (B.  v. 
Lucas,  1808,  10  East,  235 ;  10  E.  E.  283). 

The  practice  of  the  Court  upon  an  order  for  production  of  documents 
is,  that  the  Court  rolls  of  a  manor  are  merely  to  be  produced  for  inspection, 
and  not   to   be  deposited  in   the   Court.     In  a  suit  between   copyholder 
and  lord,  if  the  usual  order  for  production  of  documents  is  made,  that  order 
will  extend  to  the  Court  rolls,  without  payment  to  the  steward  of  the  ■ 
customary  fees  (Hoare  v.  Wilson,  1867,  L.  E.  4  Eq.  1).     But  the  right  to  • 
the  inspection  of  them  is  confined  to  the  case  of  persons  interested  (B.  v. 
Shelley,   1789,   3   T.  E.  142).      As  the  Court  rolls   of   a   manor  are   not' 
in  strictness  records,  so  they  must  be  proved,  where  their  authenticity  is  ■ 
questioned,  and  the  Courts  will  admit  an  averment  of  any  error  in  therm 
(Bridger  v.  Huett,  1860,  2F.&F.  35). 
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Roll's  Chapel,  Court,  and  Office.— What  was  known 

until  recently  as  the  Boll's  Chapel  in  Chancery  Lane  was  built  on  the  site 
of  an  ancient  religious  house  established  by  Henry  ill.,  known  as  the  House 
of  Maintenance  for  converted  Jews  {Bomus  conversorum).  This  religious 
purpose  being  ultimately  abandoned,  the  establishment  was  handed  over  by 
Edward  in.  in  1377  to  the  Master  of  the  Bolls  (q.v.),  to  be  used  as  a 
residence  and  Court ;  the  whole  being  within  the  parish  or  peculiar,  called 
the  Liberty  of  the  Bolls.  Boll's  House  was  the  official  residence  of  the 
Master.  The  Bolls  Court  was  held  there  until  the  Master  became  a  judge 
of  the  High  Court ;  and  on  the  completion  of  the  Boyal  Courts  of  Justice, 
the  Court  ceased  to  be  used  as  such.  In  the  office  of  the  Court,  and  in  the 
chapel,  and  elsewhere  in  the  buildings,  were  stored  rolls  and  records  of 
the  Court  of  Chancery  from  the  reign  of  Edward  III.  until  the  time  when 
they  were  removed  to  the  present  Public  Becord  Office  (see  Becoed 
Office). 

[Authority. — Scargill  Bird,  Guide  to  the  Public  Records ;  Wheatley  and 
Cunningham,  London  Past  and  Present,  vol.  iii.  p.  166.] 


Rolls,  Master  of  the. — See  Master  of  the  Bolls. 


Rolls  Of  Parliament. — The  ancient  Bolls  of  Parliament 
now  deposited  at  the  Becord  Office  {q.v.)  consist  of  three  classes  of 
records : — 

1.  The  Statute  Bolls. 

2. '  Enrolments  of  Acts  of  Parliament,  commonly  termed  the  "  Parliament 
Bolls." 

3.  The  Bolls  of  Parliament. 

1.  The  first  are  Becords  of  Chancery  of  the  highest  authority,  on  which 
were  entered  the  several  statutes,  when  drawn  up  in  form,  for  the  purpose 
of  being  proclaimed  and  published.  These  statutes  were  framed  upon  such 
original  petitions  and  answers  or  entries  thereof  on  the  Parliament  Bolls  as 
related  to  public  concerns.  The  earliest  of  these  Bolls  known  to  exist 
commences  with  the  Statute  of  Gloucester,  6  Edward  I.,  1278,  and  con- 
tinues up  to  the  eighth  year  of  Edward  IV.  inclusive,  in  1468,  with  an 
interruption  of  sixteen  years  from  8  Henry  VI.  to  23  Henry  vi.  inclusive. 
They  were  preserved  in  former  times  in  the  Tower  of  London.  Though 
the  Statute  Bolls  stop  with  Edward  rv.,  there  is  said  to  be  evidence 
that  they  were  continued  subsequently;  but  that  they  probably  ceased 
altogether  with  the  session  4  Henry  VII.  (1489),  as  no  such  Boll  of  a  later 
date  nor  any  evidence  thereof  has  been  discovered.  In  the  next  session 
of  7  Henry  vii.,  public  Acts  were  for  the  first  time  printed  from  the  several 
bills  passed  in  Parliament,  and  not  as  part  of  one  general  statute  drawn 
up  in  the  ancient  form.  * 

2.  The  Enrolments,  or  the  Parliament  Bolls,  began  on  the  discontinuance 
of  the  Statute  Bolls,  and  constitute  an  uninterrupted  series  from  1 
Bichard  III.  (1483)  down  to  the  present  time,  with  the  exception  of  the  period 
of  the  Commonwealth.  They  contained  some  other  matters  {e.g.  commissions 
for  giving  the  royal  assent  to  bills) ;  but  after  Henry  vn.  they  took  the 
place  of  the  Statute  Bolls. 

The  private  Acts,  too,  were  enrolled,  but  were  gradually  dropped,  until, 
in  the  reign  of  George  II.,  even  the  titles  of  the  private  Acts,  which  had  been 
noticed,  were  omitted,  and  nothing  but  the  public  Acts  were  enrolled. 
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The  system  of  enrolment  until  1849  was  that  after  the  royal  assent  to 
the  Acts  of  a  session  had  been  given,  a  transcript  of  the  whole  was  certified 
by  the  clerk  of  the  Parliaments,  and  deposited  in  the  Eolls  Chapel.  A 
Boll,  or  Eolls,  was  engrossed  on  parchment,  signed  and  certified  by  the 
Clerk  of  the  Parliaments ;  and  it  thus  became  the  enrolment  of  the  statutes 
of  that  session  of  Parliament. 

In  1849,  the  engrossments  and  enrolments  ceased.  Since  then  two 
prints  on  vellum  of  every  Act — public,  local,  or  private — are  made,  and  one 
of  them  is  certified,  as  before,  by  the  Clerk  of  the  Parliaments,  and  sent  to 
the  Eecord  Office,  where  they  are  numbered  in  the  three  separate  and 
different  classes. 

The  original  Acts,  both  public  and  private,  are  kept  in  the  Parliament 
Office. 

At  the  Eecord  Office  are  also  such  private  Acts  of  Parliament  as  have 
been  certified  into  Chancery  from  the  reign  of  Henry  vm.  to  George  in. 
inclusive. 

3.  The  third  class — the  Eolls  of  Parliament — which  are  in  the  Eecord 
Office,  are  prior  to  the  reign  of  Eichard  III.  (1483-1485),  and  contain  entries 
of  the  several  transactions  in  Parliament.  When  complete  they  include 
the  adjournments,  and  all  other  common  and  daily  occurrences  and 
proceedings,  from  the  opening  to  the  close  of  each  Parliament,  with  the 
several  petitions  or  bills,  the  answers  given  to  them  not  only  on  public 
matters  on  which  the  statute  was  afterwards  framed,  but  also  on  private 
concerns. 

In  some  few  instances  the  statute,  as  drawn  up  in  form,  is  entered  on 
the  Boll ;  but  in  general  the  petition  and  answer  only  are  found  entered ; 
and  in  such  case  the  entry  of  itself  furnishes  no  certain  evidence  that 
the  petition  and  answer  were  at  any  time  put  into  the  form  of  a 
statute. 

These  proceedings  are  thus  recorded  from  1278-1503  A.D.,  and  there 
is  an  interval  of  six  years  between  their  close  and  the  beginning  of  the 
Lords'  Journals  in  the  reign  of  Henry  vm.  (1509),  and  of  forty-four  before 
the  commencement  of  the  Commons'  Journals  in  the  reign  of  Edward  VI. 
(1547).  They  are  complete  up  to  the  present  time,  with  the  exception  of 
a  short  period  during  the  reign  of  Elizabeth. 

See  Evidence  ;  Becokds. 

[Authorities. — Introduction  to  Statutes  of  the  Realm ;  May's  Parliamentary 
Practice.] 


Rolls  Of  the  Exchequer. — The  Eolls  of  the  Exchequer,  now 
placed  in  the  Eecord  Office  (q.v.)  under  the  charge  and  superintendence  of 
the  Master  of  the  Eolls  (q.v.),  consist  of  the  records  of  that  Court,  both  on 
its  administrative  and  judicial  sides.  They  relate  to  the  Exchequer  of 
Pleas,  or  common  law  side ;  to  the  Queen's  Eemembrancer's  Department,  or 
Equity  side ;  to  the  Lord  Treasurer's  Eemembrancer's  Department,  includ- 
ing the  office  of  the  Clerk  of  the  Pipe;  to  the  Augmentation  Depart- 
ment, including  the  old  Courts  of  Augmentations  and  General  Surveyors 
of  the  king's  lands ;  to  the  Eirstfruits  and  Tenths  Departments ;  to 
the  Eeceipt  Department,  or  "Exchequer  of  Eeceipt"  (including  the 
Pells'  and  Auditors'  offices);  to  the  Treasury  of  the  Exchequer,  or 
Treasury  of  the  Eeceipt  of  the  Exchequer;  and  to  the  Land  Eevenue 
Department. 

[Authority. — Scargill  Bird,  Guide  to  the  Public  Records.] 
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The  term  Eoman  Catholic  was  first  used  in  the  Eelief  Act  of  1791, 
31  Geo.  in.  c.  32,  as  the  legal  expression  to  designate  persons  in  religious 
communion  with  the  See  of  Eome.  Prior  to  that  Act  such  persons  were 
described  in  the  various  statutes  dealing  with  them  from  the  reign  of 
Queen  Elizabeth  onwards,  as  papists,  papishes,  popish  recusants,  or  popish 
recusants  convict.  A  popish  recusant  was  a  papist  who  refused  to  attend 
the  system  of  public  worship  set  up  under  the  Act  of  Uniformity,  1  Eliz. 
c.  2,  and  a  popish  recusant  convict  was  a  papist  legally  convicted  of  such 
refusal,  whereby  he  was  rendered  liable  to  certain  special  penalties.  For 
the  learning  on  the  subjects  of  recusancy  and  spiritual  treason,  the  curious 
in  such  matters  may  be  referred  to  Cawley's  Lata  of  Recusants  (1680);  to 
G-ibson's  Codex  Juris  Anglicani,  where  the  statutes  of  recusancy  will  be 
found  collected,  with  some  notes  illustrative  of  their  administration ;  and  to 
Anstey's  Guide  to  the  Law  affecting  Roman  Catholics  (1842). 

Eelief  Acts.    ^ 

The  first  Eelief  Act,  relieving  papists  taking  a  prescribed  oath  from  the 
more  stringent  provisions  of  the  penal  laws  as  to  the  apprehension  of 
popish  priests  and  Jesuits,  the  punishment  of  perpetual  imprisonment  for 
keeping  a  school,  and  the  disabilities  as  to  holding  real  property,  was  that 
of  1778,  18  Geo.  in.  c.  60.  The  Eoman  Catholic  Eelief  Act  of  1791, 
31  Geo.  in.  c.  32,  went  further,  and  relieved  Eoman  Catholics  taking  the 
prescribed  oath  from  all  liability  to  prosecution  for  the  exercise  of  their 
religion,  and  from  the  disability  to  practise  the  professions  of  counsellor-at- 
law,  barrister,  attorney,  solicitor,  and  notary. 

The  Emancipation  Act  of  1829,  10  Geo.  iv.  c.  7,  extended  to  Eoman 
Catholics  the  right  to  sit  and  vote  in  Parliament,  the  right  to  vote  in 
parliamentary  elections,  and  the  right  to  hold  all  civil  and  military  offices 
under  the  Crown,  and  exercise  any  other  franchise  or  civil  right  with 
certain  exceptions  mentioned  below,  but  always  conditionally  upon  their 
taking  the  form  of  oath  prescribed  by  the  Act.  In  theory,  at  least,  Eoman 
Catholics  who  abstained  from  taking  the  special  oath  provided  for  their 
benefit,  remained  subject  to  the  penalties  of  recusancy  till  the  year  1846, 
when  such  penalties  were  repealed  by  the  Act  9  &  10  Vict.  c.  59.  In 
1867,  a  short  uniform  oath  for  all  subjects  of  the  Crown  was  substituted 
by  30  &  31  Vict.  c.  75,  s.  5,  and  in  the  following  year  the  present  uniform 
oaths  were  settled  by  31  &  32  Vict.  c.  72.  Finally,  in  1871,  the  provisions 
as  to  the  Eoman  Catholic  oath  were  expressly  repealed  by  33  &  34  Vict, 
c.  48. 

Existing  Disabilities. 

The  Eelief  Acts  have  left  certain  special  disabilities  affecting — (A)  Eoman 
Catholics  in  general,  (B)  the  clergy  and  religious  orders. 
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,  (A)  1.  The  Crown.— Under  the  Bill  of  Eights  (1  Will.  &  Mary,  sess.  2, 
c.  2),  and  the  Act  of  Settlement  (12  &  13  Will.  in.  c.  2,  s.  2),  every  person 
professing  the  popish  religion  or  marrying  a  papist,  is  excluded  from 
inheriting  or  possessing  the  Crown. 

(2)  Certain  high  Offices  of  State. — Under  10  Geo.  iv.  c.  7,  s.  12,  it  is 
provided  that  nothing  in  the  Act  is  to  enable  any  person  professing  the 
Eoman  Catholic  religion  to  be  capable  of  holding  the  office  of  guardians  and 
justices  of  the  United  Kingdom,  or  of  regent  of  the  United  Kingdom,  under 
whatever  name,  style,  or  title  such  office  may  be  constituted.  The  section 
continues  as  follows : — "  Nor  to  enable  any  person  otherwise  than  he  is  now 
by  law  enabled,  to  hold  or  enjoy  the  office  of  Lord  High  Chancellor, 
Lord  Keeper,  Lord  Commissioner  of  the  Great  Seal  of  Great  Britain  and 
Ireland,  or  the  office  of  Lord  Lieutenant  of  Ireland,  or  His  Majesty's  High 
Commissioner  to  the  General  Assembly  of  the  Church  of  Scotland."  The 
office  of  Lord  Chancellor  of  Ireland  was  expressly  thrown  open  to  all  the 
Queen's  subjects  by  Act  of  1867,  30  &  31  Vict.  c.  75.  Doubts  have  arisen 
as  to  whether  Eoman  Catholics  are  now  legally  capable  of  holding  the 
offices  of  Lord  Chancellor  of  England  and  Lord  Lieutenant  of  Ireland. 
It  is  only  possible  here  to  indicate  what  is  believed  on  the  strength  of 
eminent  authority  to  be  a  correct  view  of  this  question.  Prior  to  the 
Emancipation  Act,  Eoman  Catholics  were  excluded  from  all  important 
offices  by  the  existence  of  certain  tests,  namely,  the  oaths  of  allegiance, 
abjuration,  and  supremacy,  and  the  declaration  against  transubstantiation. 
The  Emancipation  Act  substituted  for  these  tests  a  modified  form  of  oath 
to  be  taken  by  Eoman  Catholics  in  the  case  of  public  offices  generally,  but 
expressly  reserved  the  old  tests  as  regards  the  high  offices  in  question. 
In  1858,  as  before  mentioned,  the  oaths  of  allegiance,  etc.,  were  consolidated 
into  one  form  of  oath  by  21  &  22  Vict.  c.  48 ;  but  as  the  new  oath  retained 
the  declaration  that  no  foreign  prince  or  prelate  had  or  ought  to  have  any 
jurisdiction,  ecclesiastical  or  spiritual,  within  the  realm,  it  was  one  which 
persons  professing  the  Eoman  Catholic  religion  could  not  conscientiously 
take.  In  1868,  however,  by  31  &  32  Vict.  c.  72,  there  was  substituted  the 
present  form  of  oath,  to  which  no  Eoman  Catholic  can  object.  So  far, 
therefore,  as  the  oath  is  concerned,  there  is  clearly  no  longer  any  obstacle 
to  the  tenure  of  these  offices  by  Eoman  Catholics.  In  1867,  an  Act 
(30  &  31  Vict.  c.  62)  was  passed,  entitled  "an  Act  to  abolish  a  certain 
declaration,  commonly  called  the  Declaration  against  Transubstantiation, 
the  Invocation  of  the  Saints,  and  the  sacrifice  of  the  Mass,  as  practised  in 
the  Church  of  Eome,  and  to  render  it  unnecessary  to  take,  make,  or 
subscribe  the  same  as  a  qualification  for  the  exercise  or  enjoyment  of  any 
civil  office,  franchise,  or  right."  This  Act  consisted  of  two  clauses,  whereof 
the  first  repealed  such  parts  of  certain  Acts  as  required  the  said  declaration 
to  be  taken,  and  provided  that  it  should  not  be  obligatory  for  any  person 
to  take  the  said  declaration  as  a  qualification  for  any  office,  and  the  second 
enacted  as  follows : — "  Nothing  in  this  Act  contained  shall  be  construed  to 
enable  any  person  professing  the  Eoman  Catholic  religion  to  exercise  or 
enjoy  any  civil  office,  franchise,  or  right,  for  the  exercise  or  enjoyment  of 
which,  making,  taking,  or  subscribing  the  declaration  by  this  Act  abolished, 
is  now  by  law  a  necessary  qualification,  or  any  other  civil  office,  franchise, 
or  right,  from  which  he  is  now  by  law  excluded."  Thus  the  effect  of  the 
Act  would  appear  to  be  that  whilst  it  abolished  the  declaration  as  regards 
Protestants,  it  expressly  retained  it  as  against  Eoman  Catholics.  This  is 
the  view  taken  by  Sir  John  (afterwards  Lord)  Coleridge  in  an  elaborate 
opinion  delivered  by  him  as  Attorney-General  in  answer  to  a  question  in 
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the  House  of  Commons  (Hansard's  Debates,  vol.  211,  3rd  Series,  pp.  280-283, 
May  6,  1872,  H.  C).  On  this  view,  Eoman  Catholics  remained  legally- 
excluded  from  the  reserved  offices  till  the  passing  of  the  Promissory  Oaths 
Act,  1871  (34  &  35  Vict.  c.  48).  This  Act  repealed  without  reservation  the  last 
remaining  statutes  imposing  the  declaration,  and  so,  in  Sir  John  Coleridge's 
opinion,  removed  the  last  legal  obstacle  to  the  eligibility  of  Eoman  Catholics 
for  the  offices  in  question.  Notwithstanding  this  weighty  official  opinion, 
however,  a  Bill  (which  did  not  become  law)  for  getting  rid  of  doubts  and 
removing  the  supposed  disability,  was  introduced  in  the  House  of  Commons 
in  1891.  For  a  full  discussion  of  this  topic,  see  A  Manual  of  the  Law 
affecting  Catholics,  by  W.  S.  Lilly  and  J.  P.  Wallis,  pp.  36-43. 

(3)  Ecclesiastical  Patronage  of  the  Established  Church.  —  A  Eoman 
Catholic  may  be  the  legal  patron  of  a  benefice  of  the  Established  Church, 
and  as  such  may  sell  the  advowson  or  the  next  presentation ;  but  he  may 
not  himself  present  or  nominate.  This  disability  derives  from  3  Jac.  I.  c.  5, 
ss.  18-25,  and  1  Will.  &  Mary,  c.  26  (an  Act  to  vest  in  the  two  universities 
the  presentation  of  benefices  belonging  to  papists).  By  13  Anne,  c.  13, 
"every  papist  or  person  making  profession  of  the  popish  religion,  and 
every  mortgagee,  trustee,  or  person  any  ways  entrusted  by  or  for  such 
papist,"  is  declared  "incapable  to  present,  collate,  or  nominate  to  any 
benefice,  prebend,  or  ecclesiastical  living,  school,  hospital,  or  donative,"  and 
every  such  presentation,  etc.,  was  declared  to  be  void  (cp.  Boyer  v.  Bishop  of 
Norwich,  [1892]  Prob.  41 ;  [1892]  App  Cas.  417).  And  by  11  Geo.  n.  c.  17, 
it  was  further  enacted  that  "  all  grants  made  by  any  papist,  or  by  any 
mortgagee  or  trustee  on  his  behalf,  secret  or  avowed,  etc.,"  should  be  void, 
"  excepting  all  bond  fide  grants  for  a  full  and  valuable  consideration  to 
Protestant  purchasers,  and  only  for  the  benefit  of  such  purchaser." 

The  Eoman  Catholic  Emancipation  Act,  1829,  added  certain  further 
provisions  with  regard  to  ecclesiastical  patronage.  Sec.  15  provides  that 
nothing  in  the  Act  shall  authorise  any  Eoman  Catholic  being  a  member  of 
any  lay  body  corporate  to  give  any  vote  at,  or  in  any  manner  join  in,  the 
election,  presentation,  or  appointment  of  any  person  to  any  ecclesiastical 
benefice,  or  any  office  or  place  in  the  United  Church  of  England  and 
Ireland. 

Sec.  17  of  the  Eoman  Catholic  Emancipation  Act  provides  that  where 
the  right  of  presentation  to  any  benefice  belongs  to  an  office  in  the  gift  of 
the  Crown,  and  the  holder  is  a  Eoman  Catholic,  the  right  of  presentation 
for  the  time  being  shall  devolve  upon  the  Archbishop  of  Canterbury. 
However,  when  in  1886  a  Eoman  Catholic,  Mr.  Matthews,  was  appointed 
Home  Secretary,  it  was  arranged  that  during  his  tenure  the  ecclesiastical 
patronage  of  the  office  should  be  exercised  by  the  First  Lord  of  the 
Treasury.  Sec.  18  makes  it  a  high  misdemeanour,  punishable  by  perpetual 
disability  to  hold  office,  for  any  Eoman  Catholic  to  advise  the  Crown  con- 
cerning ecclesiastical  patronage. 

(4)  Offices  in  Established  Church,  etc. — Under  sec.  16,  Eoman  Catholics 
are  debarred  from  holding  any  office  in  the  United  Churches  of  England 
and  Ireland,  or  the  Church  of  Scotland;  in  the  ecclesiastical  Courts  of 
judicature,  or  any  Court  of  Appeal  therefrom ;  in  any  cathedral  or  collegiate 
or  ecclesiastical  establishment  or  foundation ;  in  any  of  the  universities  of 
the  realm ;  or  in  the  colleges  of  Eton,  Westminster,  or  Winchester,  or  any 
college  or  school  within  the  realm.  With  reference  to  the  words  italicised, 
so  much  of  the  Act  as  relates  to  any  of  the  universities  of  Oxford,  Cam- 
bridge, and  Durham,  or  any  college  therein,  is  repealed  by  34  &  35  Vict. 
c.  26,  s.  8. 
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A  Eoman  Catholic  may  be  appointed  a  churchwarden,  but  may  execute 
the  office  by  deputy  (Eoman  Catholic  Eelief  Act,  1791,  31  Geo.  in.  c.  32, 
s.  7).    As  to  priests,  see  post ;  cp.  article  Churchwarden. 

(5)  Ecclesiastical  Titles. — Sec.  24  of  the  Eoman  Catholic  Emancipation 
Act  imposes  a  penalty  upon  any  person  other  than  the  person  authorised 
by  law,  who  shall  assume  the  title  of  any  archbishop,  bishop,  or  dean  in 
England  or  Ireland.  The  establishment  by  papal  authority  in  1850  of  a 
Eoman  Catholic  hierarchy  for  England  with  territorial  titles,  occasioned  the 
passing  of  the  Ecclesiastical  Titles  Act,  1851  (14  &  15  Vict.  c.  50),  whereby 
the  assumption  of  such  titles  was  forbidden  under  heavy 'penalties;  but 
the  Act  was  never  actually  put  in  force,  and  was  repealed  in  1871  by 
34  &  35  Vict.  c.  53. 

(B)  (6)  Religious  Orders  of  Men. — Members  of  religious  orders  of  men  had 
been  entitled  to  avail  themselves  of  the  protection  afforded  by  the  Eelief 
Act  of  1791,  on  the  same  terms  as  other  Eoman  Catholic  subjects,  but  by 
the  Eoman  Catholic  Emancipation  Act,  1829,  they  were  subjected  to  new 
and  special  disabilities.  The  Act  contains  (ss.  28-36)  a  series  of  provisions. 
"  for  the  gradual  suppression  and  final  prohibition "  of  "  Jesuits  and 
members  of  other  religious  orders  or  societies  of  the  Church  of  Eome,  bound 
by  monastic  or  religious  vows  "  (s.  28),  including  under  various  pains  and 
penalties,  provision  for  the  registration  of  all  Jesuits  and  other  male- 
regulars  (s.  28) ;  prohibition  against  any  Jesuit  or  other  male  regular  com- 
ing into  the  kingdom  (s.  29) ;  provision  for  the  granting  of  licences  to  such 
persons  by  the  Secretary  of  State  for  periods  of  not  more  than  six  months 
(s.  31) ;  and  provisions  against  the  admission  of  a  new  member  of  any 
order  (ss.  33,  44).  Sec.  37  provides  that  nothing  in  the  Act  shall  be  con- 
strued to  extend  to  any  religious  order,  community,  or  establishment  con- 
sisting of  females  bound  by  religious  or  monastic  vows.  Lastly,  sec.  38  enacts 
that  all  penalties  imposed  by  the  Act  are  to  be  recovered  as  a  debt  due  to 
His  Majesty  by  information  to  be  filed  in  the  name  of  the  Attorney-General. 
In  point  of  fact,  no  such  proceedings  have  ever  been  taken,  and  the  import- 
ance of  the  penal  clauses  of  the  Act  lies,  thus  far,  solely  in  the  ensuing 
disability  of  the  religious  orders  to  hold  property  in  their  corporate 
capacity. 

(7)  Ecclesiastics  generally. — Persons  in  holy  orders  of  the  Church  of 
Eome  cannot  be  members  of  the  House  of  Commons  (Eoman  Catholic 
Emancipation  Act,  s.  9),  a  disability  which  is  shared  by  clergymen  of  the 
Established  Church.  By  sec.  26  of  the  same  Act,  Eoman  Catholic  ecclesiastics 
are  forbidden  to  exercise  any  of  the  rites  or  ceremonies  of  their  religion,  or 
wear  the  habits  of  their  order,  save  within  the  usual  places  of  worship  of 
the  Eoman  Catholic  religion,  or  in  private  houses,  under  a  penalty  of  £50  ; 
but  this,  of  course,  like  the  other  penalties  before  referred  to,  can  only  be 
recovered  at  the  instance  of  the  Attorney-General.  On  the  other  hand, 
ministers  of  any  Eoman  Catholic  congregation  are  exempt  from  serving  on 
juries,  or  from  being  "  chosen  or  appointed  to  bear  the  office  of  church- 
warden, overseer  of  the  poor,  or  any  other  parochial  or  ward  office,  or  other 
office  in  any  hundred  of  any  shire,  city,  town,  parish,  division,  or  wapen- 
take" (31  Geo.  in.  c.  32,  s.  8). 

Places  oe  Worship. 

The  Eoman  Catholic  Eelief  Act,  1791,  31  Geo.  in.  c.  32,  s.  5,  required 
Eoman  Catholic  places  of  worship  to  be  registered  at  Quarter  Sessions,  but 
in  1832  the  2  &  3  Will.  IV.  c.  115  placed  Eoman  Catholics  in  this  respect 
on  the  same  footing  as  the  Protestant  dissenters  in  England  then  were. 
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This  brought  Boman  Catholics  within  the  scope  of  52  Geo.  in.  c.  155,  which 
required  dissenting  places  of  worship  to  be  certified  to  the  bishop,  arch- 
deacon, and  Quarter  Sessions.  In  1852,  14  &  15  Vict.  c.  36,  applying  only 
to  Protestant  dissenters,  permitted  registration  by  the  registrar  of  births, 
deaths,  and  marriages ;  and  in  1855  this  Act  was  repealed  by  18  &  19  Vict, 
c.  81,  which  provides  that  every  place  of  meeting  for  religious  worship  of 
Protestant  dissenters  and  persons  professing  the  Eoman  Catholic  religion, 
may  be  certified  in  writing  to  the  registrar  of  births,  deaths,  and  marriages. 
This  Act  left  the  compulsory  registration  of  Eoman  Catholic  places  of 
worship  untouched ;  but  by  a  subsequent  Act  of  the  same  session  (c.  86)  it 
was  enacted  that  the  provisions  before  mentioned  of  2  &  3  Will.  iv.  c.  115 
should  "  be  read  as  applicable  to  the  laws  to  which  Protestant  dissenters 
in  England  are  liable  for  the  time  being  after  the  passing  of  this 
Act." 

Marriages  and  Burials. 
Practically  the  chief  necessity  for  the  registration  of  places  of  worship 
lies  in  the  circumstance  that  marriages  can  only  be  solemnised  in  places  of 
worship  registered  in  accordance  with  the  requirements  of  18  &  19  Vict, 
c.  81,  and  6  &  7  "Will.  iv.  85,  relating  to  the  solemnisation  of  marriages  in 
places  of  worship  other  than  those  belonging  to  the  Church  of  England. 
The  law  as  to  the  solemnisation  of  marriages  is  the  same  for  Eoman 
Catholics  as  for  Protestant  Dissenters  (see  Nonconformist).  So  also  as  to 
Burials  ;  but  as  to  the  subject  of  mortuary  inscriptions  asking  for  prayers 
for  the  dead,  see  article  Prayers  for  the  Dead. 

Paupers. 

There  are  no  provisions  in  the  Poor  Law  special  to  Eoman  Catholics, 
whose  rights  with  respect  to  the  creed  register,  religious  instruction  and 
ministration,  and  the  establishment  of  Certified  Poor  Law  Schools,  stand 
upon  precisely  the  same  footing  as  those  of  other  religious  persuasions 
(see  article  Poor  Law).  One  or  two  points  may  here  be  noted  for  the  sake 
of  convenience.  (1)  As  effecting  the  practical  utility  of  registering  Eoman 
Catholic  places  of  worship,  it  is  to  be  observed  that  ministers  of  registered 
places  of  worship  may  inspect  the  creed  register  and  visit  and  instruct  the 
inmates  of  a  workhouse.  Under  the  Poor  Law  General  Order  24th  July 
1847,  art.  122,  any  "  licensed  minister  "  may  visit  and  instruct;  and  the  term 
"  licensed  minister "  is  construed  to  include  Eoman  Catholic  priest  (Glen's 
Poor  Law  Orders,  10th  ed,  p.  131)  (31  &  32  Vict.  c.  122,  ss.  19  and  20). 
(2)  The  guardians  may  properly  appoint  a  Eoman  Catholic  priest  as  a 
salaried  religious  instructor  (JR.  v.  Haslehurst,  1884,  13  Q.  B.  D.  253).  (3) 
Liberty  for  such  an  instructor  to  distribute  religious  books  to  the  inmates 
under  his  spiritual  care  is  dependent  upon  arrangement  with  the  guardians 
(see  R.  v.  The  Guardians  of  St.  Luke's,  Chelsea,  1861,  at  p.  131  of  Glen's  -, 
Poor  Law  Orders,  10th  ed.;  A  Manual  of  the  Law  affecting  Catholics  by 
Lilly  and  Wallis,  pp.  88-101). 

Criminals. 

Eoman  Catholic  ministers  to  prisons  are  appointed  by  the  Home 
Secretary.  The  religious  rights  of  Eoman  Catholic  and  other  prisoners 
differing  from  the  Established  Church  are  secured  by  the  Prison  Ministers 
Act,  1863,  26  &  27  Vict.  c.  79,  and  Prisons  Act,  1865,  28  &  29  Vict.  c.  126, 
Sched.  I.  Eegulations  47,  48.  With  regard  to  youthful  offenders  and  the 
establishment  of  certified  reformatory  schools,  see  Beformatory. 
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Lunatics. 
Under  the  Lunacy  Act,  1890,  53  &  54  Vict.  c.  5,  s.  276,  the  committee 
of  a  county  lunatic  asylum  may  appoint  and  remunerate  a  minister  of  any 
religion  to  attend  the  patients  of  the  religious  persuasion  to  which  the 
minister  belongs. 

Schools. 

The  rights  of  Eoman  Catholics  with  regard  to  religious  education  in 
schools  supported  out  of  public  funds  are  precisely  the  same  as  those  of 
other  persuasions,  and  call  for  no  special  comment  (see  arts.  Education  ; 
Industrial  School  ;  Reformatory).  For  a  model  trust-deed  for  a  Eoman 
Catholic  elementary  school,  see  Lilly  and  Wallis,  op.  cit.  p.  230. 

Religious  Education  of  Infants. 

Questions  affecting  the  religious  education  of  infants  are  frequently 
of  special  interest  as  between  Roman  Catholics  and  Protestants,  but  the 
law  being  absolutely  impartial  and  having  no  regard  to  religious  interests 
as  such,  is  not  appropriate  for  discussion  here  (see  art.  Infants). 

A  word  may  be  said  as  to  the  legal  bearing  of  the  antenuptial  agree- 
ments to  educate  children  in  the  Roman  Catholic  faith  which  are  of  common 
occurrence  in  the  case  of  marriages  between  Roman  Catholics  and  Protestants. 
Such  agreements  are  not  binding  as  legal  contracts,  but  an  antenuptial 
agreement  in  favour  of  the  mother's  religion  may  have  weight  in  consider- 
ing whether  there  has  been  waiver  or  abandonment  of  the  father's  right 
to  have  his  child  educated  in  his  own  religion  (Andrews  v.  Salt,  1873, 
L.  R.  8  Ch.  622  ;  and  see  Lilly  and  Wallis,  op.  cit.  ch.  iv.). 

Trusts  and  Bequests. 

Prior  to  the  Roman  Catholic  Relief  Act,  1791,  all  trusts  and  bequests 
for  Roman  Catholic  religious  uses  were  void  in  consequence  of  the 
illegality  of  the  Roman  Catholic  religion;  and  by  sec.  17  of  that  Act  it 
was  expressly  provided  that  whatever  uses  and  trusts  were  theretofore 
deemed  superstitious  or  unlawful,  should  continue  to  be  so  deemed.  The 
Roman  Catholic  Emancipation  Act,  1829,  was  silent  on  the  subject ;  so,  to 
remove  doubts,  in  1832  the  Roman  Catholic  Charities  Act  (2  &  3  Will  iv. 
c.  115)  was  passed,  whereby  it  was  enacted  that  His  Majesty's  subjects 
professing  the  Roman  Catholic  religion,  in  respect  of  their  schools,  places  of 
religious  worship,  education,  and  charitable  purposes  in  Great  Britain,  and 
the  property  held  therewith,  and  the  persons  employed  in  or  about  the  same, 
should  in  respect  thereof  be  subject  to  the  same  laws  as  the  Protestant 
Dissenters  are  subject  to  in  England  in  respect  to  their  schools  and  places 
for  religious  worship,  education,  and  charitable  purposes,  and  not  further  or 
otherwise.  Trusts  and  bequests  for  the  religious  purposes  of  Protestant 
Dissenters  have  been  lawful  since  the  Toleration  Act,  1688.  The  effect  of 
2  &  3  Will.  iv.  c.  15  is  to  legalise  the  same  kind  of  trusts  for  the  religious 
purposes  of  Roman  Catholics,  but  not  to  validate  certain  other  kinds  of 
trusts,  to  be  presently  noticed,  which  are  connected  with  the  tenets  and 
practices  of  Roman  Catholicism,  and  which  are  void  on  some  special  ground 
of  law.  Roman  Catholic  charities  were  temporarily  exempted  from  the 
Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137,  s.  62),  and  the  exemption 
was  continued  by  the  Charitable  Trusts  Amendment  Act,  1855  (18  &  19 
Vict.  c.  124),  s.  47,  and  by  19  &  20  Vict.  c.  76,  20  &  21  Vict.  c.  76,  and  21  &  22 
Vict.  c.  51,  to  1st  September  1859,  after  which  date  Roman  Catholic 
charities   became   subject   to   the   Charitable   Trusts  Acts.      The   Roman 
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Catholic  Charities  Act,  1860  (23  &  24  Vict.  c.  134,  s.  1),  provides  that 
Eoman  Catholic  charities  for  lawful  purposes  are  not  to  be  invalidated  by 
the  addition  of  an  unlawful  trust,  but  that  the  property  may  be  apportioned 
and  the  whole  applied  cy-pres  to  lawful  Eoman  Catholic  purposes  by  order 
of  the  Court  or  the  Board  of  Charity  Commissioners  for  England  and  Wales. 
But  the  section  does  not  of  course  apply  where  the  fund  is  wholly  dedicated 
to  unlawful  purposes  and  no  legal  charitable  intent  is  disclosed  (In  re 
Blundell's  Trusts,  30  Beav.  360). 

Eoman  Catholic  trusts  and  bequests  may  be  invalidated  as  being — ■ 
(a)  superstitious;  (h)  otherwise  prohibited  by  law;  (c)  lawful  but  not 
charitable  in  the  legal  meaning  of  the  term,  and  therefore  within  the  law 
against  perpetuities. 

(a)  The  doctrine  of  Supeestitious  Uses  is  dealt  with  in  separate 
articles  (see  Chabities;  Peayees  foe  the  Dead;  Supeestitious  Uses). 
It  may  suffice  here  ,to  refer  to  the  leading  case  of  West  v.  Shuttle- 
worth,  1835,  2  Myl.  '&  K.  684,  which  decided  that  in  view  of  the 
Statute  of  Chantries  (1  Edw.  VI.  c.  14)  dispositions  of  property  to  secure 
prayers  and  masses  for  the  dead  are  void,  notwithstanding  the  general 
validation  of  Eoman  Catholic  trusts  and  bequests  by  2  &  3  Will.  rv.  c.  115. 
But  such  a  disposition  as  a  bequest  to  a  priest  for  the  support  of  public 
worship  would  not  be  invalidated  by  the  addition  of  a  request  expressly 
stated  not  to  constitute  a  trust  or  legal  obligation,  that  mass  may  be  offered 
for  the  testator  or  any  other  deceased  person.  The  principle  is  that  of 
Bowbotham  v.  Bunnett,  1878,  8  Ch.  D.  430. 

(6)  Trusts  and  bequests  for  the  collective  benefit  of  religious  orders 
of  men  in  the  Church  of  Eome  bound  by  monastic  or  religious  vows,  are 
void  by  reason  of  the  illegality  of  such  orders  under  the  Eoman  Catholic 
Emancipation  Act,  above  noticed.  But  it  must  be  remembered  that  the 
disability  does  not  apply  to  communities  of  secular  priests  not  bound  by 
vows,  such  as  Oratorians,  Oblates  of  St.  Charles,  etc.  On  the  other  hand,  a 
direct  bequest  to  an  individual  member  or  individual  members  of  a  for- 
bidden order  is  good  as  a  private  gift;  for  the  ancient  doctrine  that  a 
person  who  has  taken  religious  vows  is  civiliter  mortuus  no  longer  applies, 
and  there  is  nothing  to  prevent  the  individual  monk  holding  property  and 
disposing  of  it  in  any  way  he  pleases.  It  seems,  too,  that  a  bequest  to  an 
order  upon  trust  to  apply  the  fund  for  good  charitable  purposes  would  not 
fail  on  account  of  the  trustee's  disability.  In  the  Irish  case  of  Carbery  v.  Cox, 
1852,  3  Ir.  Ch.  231,  a  bequest  of  £20  a  year  to  the  monks  of  S to  pro- 
vide clothes  for  the  poor  children  attending  their  school  was  held  a  good 

charitable  trust,  during  the  lives  of  the  monks  at  S at  the  time  of  the 

testator's  death,  and  the  survivors,  the  fund  afterwards  to  be  applied7 
cy-pres,  under  a  scheme  to  be  settled  subsequently ;  but  a  bequest  of  £20  a 
year  after  the  death  of  M.  C.  to  the  monks  of  Mount  Melleray  for  their 
chapel,  was  held  bad  on  the  ground  that  the  Abbot  died  before  M.  C,  and  -. 
that  the  Court  could  not  recognise  his  successor  or  discover  any  general 
charitable  purpose. 

In  Hogan  v.  Byrne,  1862, 13  Ir.  E.  C.  L.  166,  a  devise  and  bequest  to 
the  Christian  Brothers  "  to  pay  their  rent "  was  held  to  be  a  bequest  to  the 
order  and  not  to  the  individual  monks,  and  therefore  bad. 

In  Kehoe  v.  Wilson,  1880,  L.  E.  Ir.  7  Ch.  10,  bequests  to  the 
superiors  for  the  time  being  of  three  religious  orders  in  Dublin,  to  be 
applied  in  building  or  repairing  and  maintaining  churches,  was  held  to  be 
bad,  on  the  ground  that  the  intended  beneficiaries  were  not  the  public 
coming  to  worship  in  the  churches,  but  the  monks,  who  would  otherwise- 
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have  had  to  provide  the  money  for  the  works  out  of  their  own  funds. 
This  reasoning,  as  pointed  out  by  Lilly  and  Wallis,  op.  cit.  p.  146,  seems 
open  to  objection ;  especially  in  the  case,  common  in  the  Boinan  Catholic 
communion  in  this  country,  of  a  religious  order  intrusted  by  the  recognised 
Eoman  Catholic  ecclesiastical  authority  with  the  care  of  a  "  mission,"  i.e. 
with  the  duty  of  providing  religious  ministrations  and  public  worship  for 
the  benefit  of  Eoman  Catholics  residing  within  a  certain  area. 

In  these  circumstances  a  testator  wishing  to  benefit  a  forbidden  order 
may  either  adopt  the  simple  expedient  of  an  immediate  gift  to  an  individual 
member ;  or  he  may  resort  to  the  more  elaborate  device  recommended  in 
Elphinstone's  Introduction  to  Conveyancing,  3rd  ed,  p.  407,  of  leaving  with 
his  will  a  letter  addressed  to  the  legatees  or  devisees,  stating  what  he 
wishes  to  have  done  with  the  gift,  in  which  case  it  is  essential  that  the 
testator  should  carefully  abstain  from  communicating  his  intentions  to 
the  legatees  or  devisees  during  his  lifetime. 

(c)  A  gift  for  a  purpose  which  is  neither  superstitious  nor  prohibited 
by  law,  such  as  a  community  of  secular  priests  not  bound  by  vows,  or  a 
community  of  nuns,  will  be  good  as  a  charity  if  the  objects  of  the 
community  are  charitable..  If,  as  in  the  case  of  a  contemplative  order  of 
nuns,  the  objects  are  not  charitable,  the  community  is  in  the  same  legal 
position  as  a  club,  and  an  immediate  gift  to  it  is  a  good  private  gift  to  the 
members  {Cocks  v.  Manners,  1871,  L.  E.  12  Eq.  574);  but  any  trust  for 
such  an  institution  must  be  limited  in  time  so  as  not  to  violate  the  law 
against  perpetuities,  for,  not  being  a  charity,  a  perpetual  trust  would  be 
void  for  remoteness  {Carre  v.  Long,  1860,  2  De  G.,  F.  &  J.  75);  cp.  the 
principle  laid  down  by  North,  J.,  in  In  re  Dean,  Cooper  Dean  v.  Stevens, 
1889,  41  Ch.  D.  552).  See  also  the  cases  enumerated  in  article 
Charities,  vol.  ii.  pp.  466,  467. 

A  Eoman  Catholic  bishop,  beiDg  unknown  to  the  law  of  the  land,  is 
not  a  corporation  sole  with  perpetual  succession.  Hence  in  forming 
trusts  and  bequests'  where  such  a  one  is  concerned,  care  has  to  be  taken  to 
describe  him  sufficiently  for  purposes  of  identification  as  an  individual, 
and  to  join,  in  the  event  of  a  vacancy  in  the  episcopal  office,  as  alternative 
donees,  the  person  or  persons  administering  it  for  the  time  being. 

[Authorities. — -For  contemporary  law,  A  Manual  of  the  Law  specially 
affecting  Catholics,  by  W.  S.  Lilly  and  J.  P.  Wallis :  for  historical  learning, 
Gibson's  Codex;  Cawley's  Law  of  Recusants,  1680;  and  Anstey's  Guide  to 
the  Law  affecting  Roman  Catholics,  1842.] 


Roman  Dutch  Law. — In  Ceylon,  Guiana,  and  the  South 
African  colonies,  the  basis  of  the  local  law  is  Eoman  Dutch.  Like  their 
neighbours  in  England,  the  Dutch  people  were  firmly  attached  to  their  own 
customs ;  the  Eoman  law  is  said  to  have  been  introduced  by  William  n., 
but  in  Holland,  as  in  other  Continental  countries,  the  Corpus  Juris  was 
always  regarded  as  a  storehouse  of  rules  and  principles.  The  Eeformation, 
and  the  emancipation  of  the  Netherlands,  gave  a  great  impulse  to  legal 
study.  Grotius  (1583-1645)  may  be  said  to  have  laid  the  foundation  of 
modern  international  law  in  his  famous  treatise  De  Jure  Belli  ac  Pads ;  he 
also  wrote  an  Introduction  to  the  Laws  of  Holland,  which  is  still  used  as  a 
text-book.  Simon  Van  Leeuwen  (1625-1682)  is  best  known  as  the  author 
of  Commentaries  on  Roman  Dutch  Law;  his  Censura  Forensis  is  also  "a 
work  of  very  high  authority"  {Denyssen  v.  Mostert,  1872,  L.  E.  4  P.  C.  255). 
Among  the  authors  cited  with  respect  in  our  own  Privy  Council  Eeports 
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may  be  mentioned  Huber,  Noodt,  Vinnius,  Peckius,  and  especially  J.  Voet 
(1647-1714),  whose  Commentary  on  the  Pandects  is  constantly  quoted  and 
followed,  especially  in  South  Africa.  In  the  Transvaal,  the  Courts  are 
required  by  statute  to  decide  according  to  the  law  as  embodied  in  the 
Introduction  of  Grotius,  the  Commentaries  of  Van  Leeuwen,  and  the 
Institutes  of  Van  der  Linden.  As  explained  in  the  articles  Cape  Colony; 
Ceylon  ;  etc.,  the  Eoman  Dutch  law  in  British  colonies  has  been  consider^ 
ably  affected  by  English  influences. 

[Authorities. — Works  cited  in  foregoing  article,  and  Burge,  Foreign  and 
Colonial  laws.  A  somewhat  inadequate  translation  of  Van  Leeuwen's 
Commentaries  was  published  in  1820 ;  a  new  and  better  translation 
(London,  1881)  by  Mr.  J.  Kotze\  some  time  Chief  Justice  of  the 
Transvaal.] 


Romilly'S  Act  (52  Geo.  in.  c.  101) — "An  Act  to  provide  a 
summary  remedy  in  cases  of  abuses  of  trusts  created  for  charitable  purposes." 
It  enables,  in  case  of  a  breach  of  such  a  trust,  any  two  or  more  persons  to 
present  a  petition  to  the  Court  stating  the  facts,  whereupon  the  Court  is  to 
hear  the  petition  in  a  summary  way,  and  make  such  order  thereon  as  shall 
be  just. 


Romney  Marsh — A  large  tract  of  marsh  land  on  the  south 
coast  of  Kent,  the  draining  and  embanking  of  which  has  for  many  centuries 
been  governed  by  special  laws.  The  Marsh  was  incorporated  at  a  very  early 
date  under  the  title  of  "  the  bailiff,  jurats,  and  commonalty  of  Bomney 
Marsh,  in  the  county  of  Kent " — the  conservancy  of  the  drains  and  sea- 
walls being  vested  in  a  body  of  twenty-three  lords  of  manors,  called  the 
"  Lords  of  the  Marsh,"  or  the  "  Lords  of  the  Levels."  The  special  laws  of  the 
Marsh  have  been  saved  in  several  modern  Acts  relating  to  drainage. 


Roncaria. — "Eoncaria  or  Euncaria  signifieth  land  full  of  brambles 
and  briars,  and  is  derived  of  roncier,  the  French  word,  which  signifieth  the 
same,  and  as  much  as  scnticetum"  (Co,  Litt.  5  a). 


Rood  (Rood- Loft). — The  word  has  been  defined  as  "a  present- 
ment of  the  carved,  sculptured,  moulded,  or  painted  figure  of  our  Lord  on 
the  cross,  a  crucifix  with  images  at  the  base,"  which,  before  the  Beforma- 
fcion,  was  ordinarily  to  be  found  in  parish  churches  in  England  (Lord 
Penzance,  Clifton  v.  Bidsdale,  1876,  1  P.  D.  316,  354);  or  as  a  "crucifix 
which,  when  complete,  is  accompanied  by  the  figures  of  St.  John  and 
the  Virgin  Mary,  placed  one  on  each  side  of  the  foot  of  the  cross,  though 
these  are  often  omitted  (Parker,  Glossary  of  Architecture,  i.  392).  The 
rood  was  generally  supported  either  by  a  beam,  called  a  rood-beam,  or 
by  a  gallery,  called  the  rood-loft,  over  the  screen  separating  the  choir 
or  chancel  of  a  church  from  the  nave.  The  rood-loft  does  not  appear 
to  have  been  common  in  England  before,  if  so  soon  as,  the  fourteenth 
century,  or  general  before  the  fifteenth,  and  was  approached  from  the 
inside  of  the  church  generally  by  a  small  staircase  in  the  wall,  which 
is  often  to  be  found  in  churches  which  have  lost  all  other  traces  of  them ; 
and  it  was   occasionally  placed   above   the   chancel  arch.      Lights  were 
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generally  kept  burning  in  rood-lofts,  and  from  them  the  rood  itself  was  kept 
crowned,  adorned,  or  veiled  as  the  season  might  require.  The  rood-screen 
was  the  name  given  to  the  lattice-work  and  cross-barred  partition  which  in 
some  churches  is  interposed  between  the  chancel  and  the  nave,  or  to  the 
screen  of  elaborately-carved  solid  wood  or  stone,  such  as  in  some  of  our 
cathedrals  separates  the  choir  from  the  rest  of  the  church.  The  rood-beam 
was  sometimes  termed  the  candle-beam  (from  the  lights  kept  burning  there) ; 
and  the  terms  rood-tower  or  rood-steeple  were  sometimes  applied  to  the  tower 
built  over  the  intersection  of  a  cruciform  church,  and  rood-arch  to  the  arch 
between  the  nave  and  chancel,  from  its  being  immediately  over  the  rood- 
loft  (Oliphant,  Church  Ornaments  (1852) ;  Parker,  Glossary  of  Architecture 
(1860),  i.  392 ;  St.  John  Timberhill,  Norwich,  case,  [1895]  Prob.  71,  78). 

Eoods  were  left  untouched  under  Henry  vm. ;  and  in  Cromwell's  In- 
junctions of  1538,  the  clergy  are  ordered  to  remove  such  images  as  had  been 
superstitiously  applied  ...  or  treated  with  over-proportioned  regard,  and 
to  this  purpose  not  to  offer  any  candles  or  tapers  to  be  set  before  any  image, 
but  only  the  light  in  the  rood-loft,  the  light  before  the  sacrament  of  the 
altar,  and  the  light  about  the  sepulchre,  these  being  allowed  to  stand  for  the 
ornamenting  of  the  church  and  the  solemnity  of  divine  service  (Perry,  Church 
Ornaments  (1857),  17).  Under  Edward  vi.,  however,  together  with  other 
images,  they  were  generally  taken  down,  and  after  being  restored  under 
Mary,  were  again  taken  down  under  Elizabeth.  In  1561  there  is  an  order 
by  the  Ecclesiastical  Commissioners  with  regard  to  all  rood-lofts  not  already 
transposed,  that  "the  upper  part  thereof  with  the  solles  be  quite  taken 
down  unto  the  upper  parts  of  the  vautes,  and  beam  running  in  length  over 
the  said  vautes,  by  putting  some  convenient  crest  upon  the  said  beam 
towards  the  church  "  (Heylyn's  Reformation,  quoted  in  St.  John  Timberhill, 
c  Norwich,  case,  ante,  p.  80) ;  and  a  similar  order  appears  in  Archbishop 
Grindai's  articles  in  1576  (Oliphant,  above). 

The  legality  of  roods  or  rood-lofts  at  the  present  day  in  a  church  of  the 
Church  of  England  is  governed  by  the  general  law  of  that  Church  relating 
to  Images  (q.v.),  and  depends  on  "  whether  they  do  or  do  not,  or  will  or  will 
not,  encourage  or  lead  to  idolatrous  or  superstitious  worship  in  the  place 
where  they  are  or  are  to  be  put "  (Lindley,  L.J.  (now  M.  E.),  li.  v.  Bishop 
of  London,  1889,  24  Q.  B.  D.  213,  237) ;  or  "  whether  they  are  set  up  for 
the  purpose  of  architectural  decoration,  or  are  in  clanger  of  being  the  objects 
of  superstitious  reverence"  (Phillpotts  v.  Boyd,  1874,  L.  E.  6  P.  C.  435). 
On  this  principle  it  has  been  held  that  a  crucifix  standing  by  itself  on  the 
top  of  a  screen  of  open  ironwork  at  the  entrance  of  the  chancel  is  unlawful, 
as  being  not  an  architectural  decoration,  but  in  danger  of  being  an  object  of 
superstitious  reverence  (Bidsdale  v.  Clifton,  1876,  1  P.  D.  316;  2  ibid.  276). 
See,  too,  the  following  cases: — St.  John  Timberhill,  Norwich,  case,  [1895] 
Prob.  71 ;  St.  Matthias,  Richmond,  case,  [1897]  Prob.  70 ;  Hughes  v.  Edwards, 
1877,  2  P.  D.  361 ;  St.  Ives,  Ely,  case,  St.  John  Timberhill  case,  ante,  85 ; 
Barsham,  Suffolk,  Church  case,  [1896]  Prob.  256. 

[Authorities. — See  Phillimore,  Eccl.  Law,  2nd  ed.,  and  authorities  above 
cited.] 


Rook. — See  Birds. 

Roots. — The  root  of  a   tree  or   plant  is  that  part  thereof  under 
ground  by  means  of  which   it  draws  nourishment  from  the  soil.      The 
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position  of  the  root  is  sometimes  of  great  importance  in  establishing  which 
of  two  adjoining  landowners  should  have  the  ownership  of  the  tree.  In 
Eoman  law  it  was  laid  down  that  if  a  portion  of  one  man's  land  was 
carried  away  by  an  inundation,  it,  primarily  speaking,  remained  his,  but  if 
it  was  united  to  a  neighbour's  land  for  some  length  of  time,  and,  in 
particular,  the  trees  which  had  been  carried  away  with  it  took  root  in  the 
neighbour's  ground,  then  these  trees  became  part  of  the  latter  (Justin. 
Inst.  2,  1,  21).  On  the  same  principle  it  was  laid  down  that,  if  Titius 
planted  a  tree  belonging  to  Maevius  in  his  own  ground,  or  conversely 
planted  one  of  his  own  trees  in  Maevius'  ground,  the  tree  in  each  case 
went  to  the  owner  of  the  ground  in  which  it  was  planted,  that  is,  if  it  had 
taken  root,  for  before  it  had  taken  root  it  remained  the  property  of  its 
former  owner  (Justin.  Inst.  2,  1,  31). 

If  a  tree  had  its  roots  partly  in  one  man's  ground  and  partly  in 
another's,  it  was  deemed  to  be  common  property  (Justin.  Inst.  2,  1,  31). 
With  us  the  same  principles  will  primd  facie  hold  good ;  but  with  refer- 
ence to  the  last-mentioned  instance,  where  a  root  extends  over  more  than 
one  man's  property,  it  has  been  said  that  a  person  may  cut  away  that 
portion  of  the  root  which  crosses  the  line  of  demarcation  of  his  property 
<Eolle,  394). 

Eoots  are  within  the  provisions  of  the  Larceny  Act,  1861  (24  &  25 
Vict.  c.  96),  sec.  36  of  which  enacts  that  stealing,  or  destroying,  or  damaging 
with  intent  to  steal  the  plant,  root,  etc.,  shall  be  an  offence  punishable  by 
imprisonment  for  not  more  than  six  months  with  or  without  hard  labour, 
or  a  fine  not  exceeding  £20  beyond  the  value  or  damage.  A  second  or 
subsequent  offence  is  a  felony.  So  by  sec.  37,  stealing  or  destroying,  etc., 
any  cultivated  root  or  plant  used  as  food  or  medicine,  etc.,  is  punishable  by 
imprisonment  for  not  more  than  one  month  with  or  without  hard  labour, 
or  a  fine  of  £1  and  costs  beyond  the  value  or  damage.  For  a  second  offence 
the  term  of  imprisonment  may  be  six  months.  The  Malicious  Injuries  to 
Property  Act,  1861  (24  &  25  Vict.  c.  97),  also  has  provisions  relating>to 
roots,  to  damage  which  is  thereby  punishable  by  a  fine  of  £20  in  addition 
to  the  damage,  or  imprisonment  with  or  without  hard  labour  for  six 
months  (s.  23).  A  second  offence  is  .an  indictable  felony,  not  triable 
summarily.  So  also  the  destruction  or  damaging  of  roots  used  for  food  or 
medicine,  etc.,  is  punishable  by  a  fine  of  £1  in  addition  to  the  damage,  or 
imprisonment  with  or  without  hard  labour  for  one  month  (s.  24).  For  a 
second  offence  the  punishment  is  six  months  with  or  without  hard  labour. 


Roster — In  military  matters,  a  plan  or  table  by  which  the  duty  of 
officers  or  troops  is  regulated  (James,  Military  Dictionary). 


Rota — A  roll  or  list  showing  the  order  in  which  persons  are  to  be 
selected  to  perform  particular  duties.  For  example,  under  the  Supreme 
Court  of  Judicature  Act,  1881,  sec.  13,  three  of  the  puisne  judges  of  the 
Queen's  Bench  Division  are  annually  placed  upon  the  rota  for  the  trial  of 
election  petitions. 


Roulette  and  Roly-poly — Two  names  for  the  same  game, 
which  is  declared  an  unlawful  game  and  lottery  by  18  Geo.  II.  c.  34  (see 
Gaming;  Lotteries). 
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Rout  is  disturbance  of  the  peace  by  persons  assembled  together  with 
intent  to  do  something  which,  if  executed,  will  make  them  rioters,  i.e.  "  come 
for  some  unlawful  purpose  intending  to  do  something  in  violence,  but  do 
not  go  to  the  full  extent  or  take  any  actual  step  for  accomplishing  their 
purpose"  {Bedford  v.  Berley,  1822,  1  St.  Tri.  N.  S.  1211,  1214,  and  1  Eussell, 
Crimes,  6th  ed.,  569  ;  and  see  EidingAemed  ;  Eiot;  Assembly,  Unlawful). 
It  is  more  than  an  unlawful  assembly  in  that  it  has  made  a  motion  towards 
executing  the  common  purpose  for  which  the  people  are  assembled. 


Royal  Assent. — See  Assent,  Eoyal. 


Royal  Charter. — "  A  Eoyal  Charter  is  a  written  instrument 
containing  a  grant  by  the  Crown  to  persons  therein  designated,  either 
of  jura  regalia,  or  other  franchises  or  liberties,  rights,  powers,  privileges, 
or  immunities,  or  of  chattels,  or  estates  in  land,  or  any  of  these,  made  in 
the  form  of  letters  patent  with  the  great  seal  appended  to  it,  and  directed 
or  addressed  to  all  the  subjects  of  the  Crown  "  (Grant,  Law  of  Corporations, 
p.  9).  Letters  patent  for  inventions  (see  Patents) — an  important  class  of 
royal  grants — are  now  sealed  with  the  seal  of  the  Patent  Office,  and  Eoyal 
Charters  and  certain  other  letters  patent  may  be  sealed  with  the  wafer 
great  seal  (see  Great  Seal). 

Eoyal  Charters  occupy  a  conspicuous  place  in  our  constitutional 
history.  Under  Henry  I.,  and  the  immediately  succeeding  monarchs, 
grants  of  liberties  to  the  nation  and  limitations  of  the  royal  power  were 
embodied  in  charters,  issued  at  the  commencement  of  each  reign,  with  the 
view  of  gaining  the  support  of  the  people.  The  charter  of  liberties  issued 
by  Henry  I.  at  his  coronation  was  that  upon  which  the  succeeding  charters 
were  based,  all  of  these  leading  up  to  the  great  charter  of  John  "the 
keystone  of  English  liberty"  (see  Magna  Cabta).  (See  these  charters 
collected  in  Stubbs,  Select  Charters.')  In  later  times  legislation  has  taken 
the  place  formerly  occupied  by  charters  of  liberties. 

Besides  the  various  charters  of  liberties  above  mentioned,  which  were 
granted  by  the  sovereign  to  the  nation  at  large,  there  were  in  addition 
numerous  contemporaneous  charters  to  towns  conferring  privileges  upon 
them,  in  some  instances  giving  the  right  to  elect  their  own  officers,  as  well 
as  immunities  from  various  imposts.  In  some  of  the  towns  to  which  these 
early  charters  were  granted  there  is  discernible,  says  Stubbs,  "  a  modified 
corporate  character,  little  short  of  the  later  idea  of  incorporation  "  ;  but  it 
was  not  till  a  later  date  that  complete  charters  of  incorporation  were 
granted,  one  of  the  first  being  that  given  to  Coventry  in  1345  by  Edward 
in.  (Gross,  The  Gild  Merchant,  vol.  i.  p.  93  n.).  Charters  to  towns  are  now 
granted  under  the  provisions  of  the  Municipal  Corporations  Act,  1882  (as 
to  which,  see  Municipal  Coepoeations). 

Charters  of  incorporation  are  also  sometimes  granted  to  trading 
•companies,  universities,  colleges,  and  other  institutions.  Prior  to  the 
Companies  Acts  (see  Company),  many  trading  companies  were  incor- 
porated by  Eoyal  Charter,  and  this  method  of  incorporation  may  still  be 
adopted;  but  since  provision  has  been  made  by  the  Companies  Acts  for 
the  incorporation  of  trading  companies,  as  well  as  others  formed  not  for 
profit,  but  for  the  purpose  of  promoting  commerce,  art,  science,  religion, 
charity,  or  other  useful  object  (see  Companies  Act,  1867,  s.  23)  by 
registration,  Eoyal   Charters  /are  less  freely  issued.     Charters  are  still 
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occasionally  issued  for  the  incorporation  of  universities,  colleges,  and  similar 
institutions.  Within  the  last  few  years  such  charters  have  been  granted 
to  the  Eoyal  College  of  Music,  the  Institute  of  Journalists,  the  National 
Society  for  Prevention  of  Cruelty  to  Children,  and  various  other  associations. 

Application  for  a  charter  of  incorporation  is  made  by  petition  to  the 
Queen  in  Council.  The  petition  and  draft  of  the  proposed  charter  are  left 
at  the  Privy  Council  Office,  and  are  then  referred  to  a  Committee  of  the 
Council ;  if  for  trading  purposes,  to  the  Board  of  Trade.  Notice  of  every 
application  for  a  charter  is  published  in  the  London  Gazette,  and  where  the 
application  is  for  a  charter  to  a  trading  company,  this  notice  has  to  be 
given  in  the  Gazette,  and  also  in  one  or  more  of  the  newspapers  circulating 
in  the  county  where  the  principal  place  of  business  of  the  company  is  to 
be,  on  three  several  occasions,  at  intervals  of  not  less  than  one  week 
(Chartered  Companies  Act,  1837,  s.  32).  The  notice  gives  intimation 
that  petitions  for  or  against  the  grant  of  the  charter  applied  for  may  be 
lodged  at  the  Privy  Council  Office  within  the  time  specified,  at  the  expiration 
of  which  the  application  is  considered,  and,  if  thought  fit,  granted.  An 
additional  formality  is  required  in  any  application  for  the  grant  of  a 
charter  for  the  foundation  of  any  college,  university,  or  institution  in  the 
nature  of  a  college  or  university;  in  this  case  a  copy  of  the  application, 
together  with  a  copy  of  the  draft  charter  applied  for,  must  be  laid  before 
both  Houses  of  Parliament  for  a  period  of  not  less  than  thirty  days  before 
the  report  of  the  Committee  of  the  Privy  Council  is  submitted  to  Her 
Majesty  (College  Charter  Act,  1871,  ss.  1,  2).  A  charter,  if  granted, 
is  sealed  with  the  great  seal  or  with  the  wafer  great  seal. 

"  A  charter  is  not  necessarily  of  any  legal  value ;  it  may  have  been 
obtained  from  the  Crown  by  misrepresentation,  or  it  may  have  been 
granted  by  the  Crown  in  excess  of  its  prerogative,  and  in  either  case  the 
charter  will  be  avoided "  (Lindley,  Companies,  5th  ed.,  p.  99).  Also,  if  a 
charter  is  uncertain,  or  injurious  to  the  rights  and  interests  of  third 
parties,  it  may  be  revoked,  the  remedy  being  by  scire  facias  (q>v.)  (B. 
v.  Hughes,  1866,  L.  E.  1  P.  C.  pp.  87,  88 ;  see  also  R  v.  Butler,  1685, 
3  Lev.  221 ;  Gumming  v.  Forrester,  1820,  2  Jac.  &  W.  342  ;  Eastern 
Archipelago  Co.  v.  B.,  1853,  2  El.  &  Bl,  914). 

A  charter  may  be  surrendered  to  the  Crown,  but  to  be  effective  the 
surrender  has  to  be  accepted  and  enrolled  in  the  enrolment  department  of 
the  Central  Office  of  the  Supreme  Court  (Lindley,  Companies,  supra). 

See  Companies  (Chaetebed)  ;  Corporation. 

[^MiJ/ior^s.— Lindley,  Companies,  5th  ed.,  pp.  3,  97  et  seq. ;  Forsyth, 
Constitutional  Law,  pp.  380  et  seq.  ;  Todd,  Farliamentary  Government 
(Walpole's  ed.),  pp.  215-218 ;  Grant,  Corporations,  pp.  9  et  seq.] 


Royal  Courts  Of  Justice. — See  Supreme  Court. 


Royal  Family  is  composed  of  Her  Majesty  Queen  Victoria,  her 
descendants,  and  the  descendants  of  H.E.H.  the  first  Duke  of  Cambridge, 
Her  Majesty's  uncle,  and  those  of  H.E.H.  the  Duke  of  Cumberland,  King 
of  Hanover,  son  of  King  George  in. 

The  following  statutes  have  been  passed  relating  to  annuities  to  mem- 
bers of  the  royal  family : — 

The  13  &  14  Vict.  c.  77  is  an  Act  to  enable  Her  Majesty  to  grant 
an  annuity  of  £12,000  to  the  Duke  of  Cambridge,  and  an  annuity  of  £3000 
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to  the  Princess  Mary  of  Cambridge  (Duchess  of  Teck).  It  was  provided, 
however,  that  the  annuity  of  the  Duke  of  Cambridge  should  cease  if  he 
should  become  Sovereign  of  any  foreign  State. 

The  20  &  21  Vict.  c.  2  enables  Her  Majesty  to  grant  an  annuity  of 
£8000  to  Her  Eoyal  Highness  the  Princess  Koyal  for  life. 

The  29  &  30  Vict.  c.  7  grants  an  annuity  of  £6000  to  Her  Eoyal  High- 
ness the  Princess  Helena  Augusta  Victoria  for  life. 

The  29  &  30  Vict.  c.  8  grants  an  annuity  of  £15,000  to  Prince  Alfred 
Ernest  Albert  for  life. 

Chapter  48  of  the  before-mentioned  statute  enabled  Her  Majesty  to  grant 
an  annuity  of  £2000  to  Her  Eoyal  Highness  the  Princess  Mary  Adelaide 
Wilhelmina  Elizabeth  (Duchess  of  Teck)  for  life.  This  annuity  was  in  ad- 
dition to  the  annuity  granted  to  her  said  Eoyal  Highness  under  the  13 
&  14  Vict  c.  77. 

The  26  &  27  Vict.  c.  1  grants  an  annuity  of  £40,000  for  the  establish- 
ment of  the  Prince  of  Wales  and  Princess  Alexandra,  and  to  grant  an 
annuity  of  £10,000  to  Her  Eoyal  Highness  the  Princess  Alexandra  during 
her  marriage  with  the  Prince  of  Wales,  and  an  annuity  of  £30,000  to  her 
said  Eoyal  Highness  in  the  event  of  her  surviving  the  Prince  of  Wales. 

The  34  &  35  Vict.  c.  1  grants  an  annuity  of  £6000  for  life  to  Her 
Eoyal  Highness  the  Princess  Louise  Caroline  Alberta,  on  her  marriage 
with  the  Marquis  of  Lome. 

The  34  &  35  Vict.  c.  64  grants  an  annuity  of  £15,000  to  Prince  Arthur 
William  Patrick  Albert  for  life. 

The  36  &  37  Vict.  c.  80  grants  an  additional  annuity  of  £10,000  for  life 
to  Prince  Alfred  Ernest  Albert,  Duke  of  Edinburgh,  on  his  marriage,  and 
an  annuity  of  £6000  to  Her  Imperial  Highness  in  the  event  of  her 
surviving  His  Eoyal  Highness,  the  Duke  of  Edinburgh. 

The  41  &  42  Vict.  c.  46  grants  an  additional  annuity  of  £10,000  for  life 
to  Prince  Arthur  William  Patrick  Albert,  Duke  of  Connaught,  and  an 
annuity  of  £6000  to  the  Duchess  of  Connaught  in  the  event  of  her  surviving 
the  Duke  of  Connaught. 

The  45  &  46  Vict.  c.  5  allowed  an  additional  annuity  of  £10,000  for 
life  to  Prince  Leopold  George  Duncan  Albert,  Duke  of  Albany,  and  an 
annuity  of  £6000  to  the  Duchess  of  Albany  in  the  event  of  her  surviving 
the  Duke. 

The  48  &  49  Vict.  c.  24  grants  an  annuity  of  £6000  for  life  to  Princess 
Beatrice. 

The  52  &  53  Vict.  c.  35  makes  provision  for  the  support  and  mainten- 
ance of  the  children  of  His  Eoyal  Highness  the  Prince  of  Wales. 


Royal  Fish. — See  Fish,  Eoyal. 


Royal  Marines. — The  Marines  are  a  force  sometimes  quartered 
on  shore,  and  sometimes  sent  to  do  duty  on  board  of  transports  or  merchant 
ships.  They  are  also  sometimes  placed  on  board  ships  of  war,  in  which 
case  they  come  within  the  Naval  Discipline  Acts.  When  they  are  quartered 
on  shore,  and  doing  duty  on  transports  or  merchant  ships,  their  discipline 
and  regulation  come  within  the  Army  Act,  1881, 44  &  45  Vict.  c.  58,  subject 
to  certain  modifications.  One  of  these  modifications  relates  to  the  authority 
by  which  the  articles  of  war  for  the  Eoyal  Marines  are  to  be  made,  which 
is  by  that  Act  intrusted  to  the  Admiralty  (s.  179). 

VOL.  XI.  21 


322  EOYAL  MAEEIAGES 

Royal  Marriages. — The  marriages  of  the  royal  family  are 
specially  exempted  from  the  old  Marriages  (Lord  Hardwicke's)  Act  (26 
Geo.  ii.  c.  33,  s.  17),  and  from  the  present  Act  regulating  Church  of 
England  marriages  (4  Geo.  IT.  c.  76,  s.  30),  and  also  from  the  Nonconformist 
Marriage  Act  (6  &  7  Will  IV.  c.  85,  s.  45),  and  so  that  any  member  of 
the  royal  family  cannot  be  validly  married  according  to  the  Nonconformist 
rites,  or  in  the  office  of  a  superintendent  registrar.  Eoyal  marriages  are 
therefore  regulated  by  the  old  common  and  canon  law  in  force  prior  to 
Lord  Hardwicke's  Act.  By  the  common  law  of  England,  which  existed 
down  to  1754,  the  presence  of  a  clergyman  in  holy  orders,  either  of  the 
Church  of  England  or  the  Church  of  Bome,  at  the  time  of  solemnisation 
was  essential  to  the  validity  of  the  marriage ;  and  a  marriage  solemnised 
by  any  such  clergyman,  whether  publicly  or  privately,  at  whatever  time  or 
place,  and  in  whatever  form  or  manner  (between  persons  competent)  was 
valid  without  any  previous  publication  of  banns,  licence,  notice,  or  residence. 
Eoyalty  are  therefore  free  from  the  requirements  laid  down  by  the  above- 
mentioned  Marriage  Acts,  and  they  can  validly  marry  without  banns  or 
licence,  and  in  a  place  where  marriages  could  hot  otherwise  be  solemnised, 
as,  for  example,  in  a  private  room  or  chapel  not  licensed  for  marriages. 

Marriages  of  royalty  are  exempt  also  from  the  Foreign  Marriage  Acts, 
1849-1891,  and  the  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  c.  23,  s.  23), 
which  repeals  the  preceding  Acts  of  1849-1891.  The  exemption  holds 
good  even  though  only  one  of  the  parties  is  royal. 

By  an  Act  passed  in  1772  (12  Geo.  ill.  c.  11),  called  "An  Act  for  the 
better  regulating  the  Future  Marriages  of  the  Eoyal  Family,"  it  is  provided 
that  no  descendant  of  his  late  Majesty  George  n.  (other  than  the  issue  of 
princesses  married  or  who  may  marry  into  foreign  families)  shall  be 
capable  of  contracting  matrimony  without  the  previous  consent  of  His 
Majesty,  his  heirs  or  successors,  signified  under  the  Great  Seal,  declared  in 
council,  and  entered  in  the  Privy  Council  books,  and  that  every  marriage 
of  any  such  descendant,  without  such  consent  first  had  and  obtained, 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever.  If  any 
such  descendant,  above  twenty-five  years  of  age,  shall  persist  in  his 
or  her  resolution  to  contract  a  marriage  disapproved  of,  then  such  de- 
scendant, upon  giving  notice  to  the  Privy  Council  (which  notice  is  to  be 
entered  in  the  books  thereof)  may  at  any  time  from  the  expiration  of 
twelve  calendar  months  after  such  notice  has  been  given,  contract  such 
marriage,  which  shall  be  good,  unless  both  Houses  of  Parliament  shall 
disapprove.  Persons  who  wilfully  solemnise  or  assist  at  such  a  marriage 
without  such  consent,  on  being  duly  convicted  thereof,  shall  incur  and 
suffer  the  pains  and  penalties  ordained  and  provided  by  the  Statute  of 
Provision  and  Praemunire  made  in  the  sixteenth  year  of  the  reign  of 
Eichard  II.     This  Act  was  directed  against  morganatic  unions. 

Even  the  sovereign  and  all  the  other  members  of  the  royal  family 
are  bound  by  the  ordinary  law  of  marriage,  as  regards  monogamy  and 
divorce.  Henry  vm.  obtained  a  legal  decree  of  nullity  of  marriage  from 
Catherine  of  Arragon  and  from  Anne  Boleyn,  and  George  iv.  promoted  a 
bill  for  a  parliamentary  divorce  from  Queen  Caroline.  And  see  further, 
articles  Act  of  Settlement  ;  Bill  of  Eights. 


Royal  Mines — A  term  applied  to  gold  and  silver  mines.  The 
subject  is  dealt  with  in  the  article  Mines  and  Minekals,  vol.  viii.  at 
p.  405. 
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Royal  Palaces.— In  the  Civil  Service  Estimates  for  the  year 
1898-99,  the  following  residences  are  given  under  the  heading  Eoyal 
Palaces : — 

I.  Palaces,  etc.,  in  the  personal  occupation  of  Her  Majesty — Bucking- 
ham Palace ;  "Windsor  Castle ;  Windsor  Home  Park,  with  Adelaide  Lodge, 
etc. ;  Frogmore  House  and  Grounds. 

II.  Palaces  partly  in  the  occupation  of  Her  Majesty — St.  James' 
Palace  (State  Eooms,  Chapel  Eoyal,  Guard  Eooms,  Offices,  and  Official 
Eesidences). 

III.  Palaces  not  in  the  occupation  of  Her  Majesty — St.  James'  Palace 
(Eesidential  Apartments);  Kensington  Palace;  Hampton  Court  Palace; 
White  Lodge,  Eichmond  Park;  Kew  Palace;  Military  Knights'  Houses, 
Windsor  Castle ;  Pembroke  Lodge,  Thatched  House  Lodge,  and  East 
Sheen  Cottage,  Eichmond  Park;  Bushy  House,  The  Cottage,  Hawthorn 
Lodge ;  Holyrood  Palace. 

IV.  Marlborough  House. 

The  estimates  under  the  above  headings  are  as  follows : — 

1898-99.  1897-98. 

1.  £20,881 £14,115 

2.  2,671 2,441 

3.  32,848 16,634 

4.  2,010 1,910 

As  to  inquests  in  the  royal  palaces,  see  article  Coeonee,  vol.  iii.  at 
p.  435. 

In  the  case  of  A.-G.  v.  Donaldson,  1842,  10  Mee.  &  W.  117,  it  was  held 
that  a  distress  cannot  be  levied  for  sewers  rates  within  the  precincts  of  a' 
royal  palace  occupied  as  the  residence  of  the  sovereign. 

There  is  a  distinction  between  a  royal  palace  and  a  royal  palace  which 
is  also  a  royal  residence.  Hampton  Court  Palace  is  a  royal  palace,  but  not 
a  royal  residence,  and  therefore  is  not  exempt  from  execution,  within  it, 
of  civil  process.  The  sovereign  does  not,  in  fact,  reside  there;  and  the 
circumstances  that  the  chief  officials  and  the  chaplain,  together  with  the 
housekeeper  and  the  gardener,  are  all  appointed  by  the  Crown,  and  paid  out 
of  the  civil  list — that  a  pew  is  always  kept  in  the  chapel  ready  for  the 
royal  use — that  certain  apartments  there  are  known  as  "  State  apart- 
ments " — that  a  guard  of  honour  is  always  posted  there — that  the  inmates, 
to  whom  the  sovereign  has  graciously  granted  the  use  of  apartments,  hold 
such  apartments  entirely  at  the  pleasure  of  the  Crown — and  that  the 
grapes  grown  in  the  vinery  are  always  kept  for  the  service  of  Her  Majesty's 
table,  do  not  constitute  it  a  royal  residence,  so  as  to  confer  the  exemption 
of  the  levying  of  a  fi.  fa.  in  some  of  the  apartments  of  the  palace ;  and  a 
sheriff  is  not  liable  to  an  information  for  intrusion  {A.-G.  v.  Dakin  and 
Others,  1869,  L.  E.  4  H.  L.  338). 


Royal  Peculiar.— See  Peculiae. 
Royal  Prerogative. — See  Peeeogative. 


Royal  Society. — The  Eoyal  Society  consists  of  a  number  of 
persons  associated  together  for  the  purpose  of  promoting  mathematical  and 
physical  science.     It  is  the  most  influential  of  the  scientific  societies,  and 
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was  incorporated  by  Charles  II.  in  1663.  Originally  located  near  Gresham 
College,  Crane  Court,  it  was  removed  in  1780  to  Somerset  House,  and  since 
1857  it  has  occupied  rooms  in  Burlington  House,  Piccadilly. 

The  following  are  some  of  the  scientific  matters  upon  which  the  Society 
has  been  consulted  by,  or  has  memorialised,  the  Government  during  the 
present  century : — Standard  Measures  of  Length,  1816  ;  Expedition  in  search 
of  North-West  Passage,  1817 ;  Use  of  Coal-tar  in  Vessels  of  War,  1822  ;  Best 
manner  of  measuring  Tonnage  of  Ships ;  Pendulum  Observations  in  India, 
1865 ;  Deep  Sea  Eesearch,  1868 ;  Eclipse  Expedition,  1875 ;  Vivisection 
Bill,  1876;  Prevention  of  Accidents  in  Mines,  1879;  Borings  in  the  Delta 
of  the  Nile,  1883. 

A  statement  of  the  trust  funds  administered  by  the  Eoyal  Society  will 
be  found  in  their  published  "  Proceedings,"  under  date  November  30  of  each 
year,  and  the  origin  and  history  of  these  funds  will  be  found  in  Weld's 
History  of  the  Royal  Society,  and  in  W.  Spottiswoode's  Anniversary  Address 
for  1874  {Proc.  Roy.  Soc.  xxiii.  p.  49). 

Under  the  existing  statutes  of  the  Eoyal  Society,  every  candidate  for 
election  must  be  recommended  by  certificate  in  writing,  signed  by  six 
or  more  fellows,  of  whom  three  at  least  must  sign  from  personal  knowledge. 
From  the  candidates  so  recommended,  the  council  annually  select  fifteen  by 
ballot,  and  on  the  first  Thursday  in  June  the  names  so  selected  are  sub- 
mitted to  the  Society  in  the  form  of  a  printed  balloting-sheet,  with  space 
left. for  erasure  and  substitution  of  names.  Princes  of  the  blood  royal  may, 
however,  be  proposed  at  any  ordinary  meeting,  and  put  to  the  vote  on  the 
same  day,  and  any  member  of  the  Privy  Council  may  be  balloted  for  on 
the  third  ordinary  meeting  from  the  day  upon  which  his  certificate  is  read. 
Foreign  members,  not  exceeding  fifty,  may  be  selected  by  the  council  from 
^among  men  of  the  greatest  scientific  eminence,  and  proposed  to  the  Society 
for  election.  Every  member  of  the  privileged  class  is  liable  to  an  admission 
fee  of  £10,  and  an  annual  payment  of  £4;  other  fellows  pay  £3  per  annum. 
'The  composition  for  annual  payments  is  £60. 


Royal  Supremacy. — The  supremacy  of  the  Crown  of  England 
over  all  persons,  and  in  all  causes,  ecclesiastical  as  well  as  civil,  was  always 
recognised  as  indubitable  at  common  law  (Coke,  Inst.  iv.  ch.  74 ;  Hale,  Pleas 
■of  Crown,  i.  75),  and  was,  both  in  practice  and  in  principle,  maintained  long 
before  the  reign  of  Henry  viii.,  when  it  first  received  statutory  acknowledg- 
ment. Thus  the  king's  Courts  had  power  to  prohibit  the  ecclesiastical 
■Courts,  as  being  inferior  Courts,  if  exceeding  their  recognised  legal  jurisdic- 
tion ;  and  the  appeals  in  ecclesiastical  causes,  when  necessary,  went — 

from  the  archdeacon  to  the  bishop,  and  from  the  bishop  to  the  archbishop;  and  if 
justice  were  not  done  by  the  archbishop,  the  last  resort  was  to  the  king,  according  to 
whose  commandment  the  cause  was  finally  determined  in  the  archbishop's  Court,  without 
any  further  process,  except  by  the  king's  leave  ; 

this  being  claimed  as  an  ancient  liberty  and  custom  of  the  Church  of 
England  in  the  Constitutions  of  Clarendon  of  1164.  Under  Stephen  and 
John, "  the  supreme  devolution  of  ecclesiastical  causes  came,  but  by  degrees, 
and  at  first  by  reverent  indulgence,  to  the  Pope  "  ;  and  appeals  to  Borne  in 
causes  admittedly  within  the  jurisdiction  of  the  ecclesiastical  Courts  of 
England  became  common,  and  were  acquiesced  in,  but  only  with  the  limita- 
tion that  the  king's  authority  was  not  prejudiced  thereby.  Thus  a  statute 
of  1337  (27  Edw.  in.  i.  1)  made  it  a  praemunire  to  bring  any. suit  to.  a  foreign 
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Court  to  answer  of  things  whereof  the  cognisance  belongs  to  the  king's 
Court;  and  a  statute  of  1392  (16  Bich.  II.  5)  recites  the  complaint  of  the 
Commons  to  the  king,  that — 

the  pope  had  issued  processes  and  sentences  of  excommunication  against  English 
bishops  for  acting  in  obedience  to  English  law,  and  intended  to  translate  other  English 
bishops,  some  out  of  the  realm,  and  some  to  other  English  dioceses  ;  and  their  declara- 
tion that  the  Crown  of  England  had  been  so  free  at  all  times  that  it  had  been  in  no 
earthly  subjection,  but  immediately  subject  to  God  in  all  things  touching  the  regality 
thereof ;  and  that  the  things  complained  of  and  so  attempted  are  clearly  against  the 
king's  Crown  and  his  regality,  used  and  approved  of  the  time  of  all  his  progenitors. 

Legislation  in  matters  of  faith  had  also  taken  place,  e.g.  against  heresy,  in 
1382, 1400,  and  1414,  against  the  Lollards.  It  was  also  recognised  that  Con- 
vocation could  only  meet  when  summoned  by  the  king's  writ ;  and  their 
canons  or  constitutions  could  not  be  enforced  if  they  were  "  contrariant  or 
repugnant  to  the  king's  prerogative,  or  the  customs,  laws,  or  statutes  of  the 
realm."  Lastly,  with  regard  to  bishoprics,  -which  were  originally  donatives 
of  the  Crown  by  letters  patent,  the  practice  was  for  the  Crown  to  grant  its 
licence  for  free  election  to  be  held  to  fill  a  vacancy,  sending,  however,  at  the 
same  time  its  missive,  naming  the  person  whom  the  king  desired  to  have 
elected  ;  and  the  election,  when  made,  was  subject  to  the  king's  assent,  the 
newly  elected  bishop  not  having  his  temporalities  restored  till  he  had  sworn 
allegiance  to  the  king,  but  confirmation  and  consecration  being  in  the  power 
of  the  pope.  The  claim  of  the  pope  to  collate  to  bishoprics,  in  addition  to 
this  power,  was  defeated  by  the  Statute  of  Provisors  (25  Edw.  in.  4). 

The  bishop  elected,  besides  taking  an  oath  "  to  be  faithful  and  obedient 
to  St.  Peter,  and  to  the  holy  Church  of  Eome,  and  my  lord  the  pope  and 
his  successors  canonically  entering,"  also  took  an  oath  to  the  king,  "  renounc- 
ing all  grants  which  I  have,  or  shall  have  hereafter,  of  the  pope's  holiness, 
of  or  for  the  said  bishopric,  that  in  any  wise  hath  been,  is,  or  hereafter  may 
be  hurtful  or  prejudicial  to  your  highness,  your  heirs  and  successors, 
dignity,  privilege,  or  estate  royal,"  and  to  obey  the  king  in  temporal 
matters  (Phill.  Eccl.  Law,  i.  37). 

The  object  of  the  legislation  of  Henry  vin.,  by  which  the  royal  supremacy 
was  definitely  declared  by  statute,  was  not  to  put  the  Crown  in  a  new  position 
as  regards  the  Church,  but,  in  the  words  of  the  Statute  of  Elizabeth — 

to  restore  to  the  Crown  the  ancient  jurisdiction  over  the  estate,  ecclesiastical  and 
spiritual,  and  abolish  all  foreign  powers  repugnant  to  the  same 

(1  Eliz.  1,  preamble).  Except  for  the  dissolution  of  the  monasteries  it 
aimed  at  nothing  else  but  the  exclusion  of  the  papal  power  and  the 
establishment  of  the  supremacy  of  the  Crown,  not  over  a  new  Church  then 
created,  but  over  the  old  then-existing  Church  of  England  (Lord  Selborne, 
Defence  of  the  Church,  27 ;  Hale,  Pleas  of  Crown,  75).  The  Act  for  the 
Abolition  of  Peterspence  and  Dispensations  (1533,  25  Hen.  vni.  21) 
may  be  taken  as  a  type  of  the  spirit  governing  all  the  ecclesiastical 
legislation  of  Henry  vin.,  and  it  states  expressly  that — 

neither  it  nor  any  thing  or  things  therein  contained  shall  be  hereafter  interpreted  or 
expounded  that  your  grace,  your  nobles  and  subjects,  intend  by  the  same  to  decline  or 
vary  from  the  congregation  of  Christ's  Church  in  any  things  concerning  the  very 
articles  of  the  Catholic  faith  of  Christendom,  or  in  any  other  things  declared  by 
holy  Scripture  and  the  Word  of  God,  necessary  for  your  and  their  salvations,  but  only 
to  make  an  ordinance  by  policies  necessary  and  convenient  to  repress  vice,  and  for  good 
conservation  of  this  realm  in  peace,  unity,  and  tranquillity,  from  ravin  and  spoil, 
insuring  much  of  the  old  ancient  customs  of  this  realm  in  that  behalf  (s.  19). 


326  EOYAL  SUPEEMACY 

"  The  Statutes  of  the  Eeformation  disavowed  any  aim  at  establishing  a 
system  of  principles  novel  in  the  law  touching  ecclesiastical  jurisdiction'. 
They  sought  to  provide  effectual  safeguards  on  behalf  of  the  State  for 
the  principles  on  which  British  law  had  theretofore  been  founded,  but 
which  the  exorbitant  power  of  the  clerical  estate  tempted  it,  notwith- 
standing repeated  acknowledgments  from  time  to  time,  to  question" 
(Gladstone,  Royal  Supremacy,  258). 

The  royal  supremacy  was  formally  submitted  to  by  the  clergy  in  1532, 
when  Convocation 

acknowledged  (1)  that  the  king  was  lord  and  head  over  the  Church,  ecclesim  et  cleri  Angli- 
cani  singularem  protectorem  unicum  et  supremum  dominum  et  quantum  per  Christi  legem  licet 
etiam  supremum  caput ;  and  (2)  that  Convocation  had  always  and  ought  only  to  assemble 
by  the  king's  writ ;  and  promised  in  verba  sacerdotii  (3)  not  to  attempt  to  allege  claim 
or  put  in  use  any  new  canons  but  by  the  king's  licence ;  nor  (4)  to  enact,  promulge, 
or  execute  any  such  canons  without  the  king's  assent ;  and  (5)  asked  the  Crown  to 
appoint  a  commission  of  thirty-two  persons — sixteen  clergy  and  sixteen  laymen  of  the 
two  Houses  of  Parliament — to  review  the  Church  laws  then  subsisting,  abolish  and 
annul  such  part  of  them  as  they  might  think  exceptionable,  and  to  present  such 
•of  them  as  they  thought  worthy  to  stand  to  the  Crown  for  fresh  confirmation. 

An  Act  of  Parliament  (1533,  25  Hen.  vm.  19)  confirmed  this  submission  by 
'enacting  that — 

the  clergy  were  not  to  make  any  canon  except  in  convocation  with  the  king's  consent, 
•on  penalty  of  fine  and  imprisonment ;  that  the  king  should  assign  thirty-two  persons 
to  examine  the  former  canons,  and  approve  or  repeal  them  with  the  king's  consent ;  that 
no  canons  were  to  be  enforced  contrary  to  the  king's  prerogative  or  the  customs,  laws,  and 
statutes  of  the  realm  ;  that  there  was  to  be  no  appeal  to  Rome  or  otherwise  than 
according  to  the  Statute  of  Appeals  (1532,  24  Hen.  viii.  12) ;  but  for  lack  of  justice  in 
the  archbishop's  Court  an  appeal  lay  to  the  king  in  Chancery,  to  be  determined  by 
■commissioners  appointed  by  the  king.  The  penalty  of  praemunire  (as  under  16  Rich.  n. 
5)  was  affixed  to  the  offence  of  sending  appeals  to  Rome ;  appeals  from  places  exempt  were 
to  go  to  the  king  in  Chancery,  and  not  to  Rome,  and  the  existing  canons  were  to 
•continue  in  force  till  reviewed. 

A  statute  of  the  following  year  also  confirmed  by  reference  the  submission 
■of  the  clergy,  providing  that  "  the  king  is  the  supreme  head  of  the  Church  of 
England,  as  recognised  by  the  clergy  of  the  realm  in  Convocation,"  and 
■also  that  "  the  Crown  shall  have  full  power  and  authority  to  correct 
.■all  errors,  heresies,  and  offences  whatsoever,  which  by  any  manner  spiritual 
authority  or  jurisdiction  ought  or  may  lawfully  be  reformed,  repressed, 
ordered,  redressed,  corrected,  restrained,  or  amended"  (1534,26  Hen.  vm. 
1).  This  statute  was,  however,  repealed  by  an  Act  of  Philip  and  Mary 
(i  &  2  Phil.  &  Mary,  8) ;  and  this  was  in  its  turn  repealed  by  an  Act  of 
Elizabeth,  which  revived  the  submission  of  clergy  statute,  and  enacted  in 
place  of  the  last-mentioned  statute  above — 

that  all  foreign  power  and  authority,  spiritual  and  temporal,  should  be  extinguished  (s.  16, 
now  7  in  Revised  Statutes),  and  that  such  jurisdictions,  privileges,  superiorities,  and 
pre-eminences,  spiritual  and  ecclesiastical,  as  by  any  spiritual  or  ecclesiastical  power  or 
authority  hath  heretofore  been  or  may  lawfully  be  exercised  or  used  for  visitation  of  the 
ecclesiastical  state  and  persons,  and  for  reformation,  order,  and  correction  of  the  same,  and 
of  all  manner  of  errors,  heresies,  schisms,  abuses,  offences,  contempts,  and  enormities,  shall 
for  ever  by  authority  of  this  present  Parliament  be  united  and  annexed  to  the  Imperial 
Crown  of  this  realm  (s.  17,  now  8  of  Revised  Statutes) ;  that  the  Queen  might  assign 
commissioners  to  exercise  ecclesiastical  jurisdiction  (s.  18,  repealed  in  1649) ;  and  that  all 
spiritual  and  temporal  officers  should  take  the  oath  of  the  Queen's  supremacy,  namely, — 
"  I,  A.  B.,  do  utterly  testify  and  declare  in  my  conscience  that  the  Queen's  Highness  is 
the  only  supreme  governor  of  this  realm,  and  of  all  other  Her  Highness's  dominions  and 
countries,  as  well  in  all  spiritual  and  ecclesiastical  things  or  causes  as  temporal"  (s.  19, 
repealed  by  1  Will.  &  Mary,  8,  s.  12). 
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This  last-mentioned  statute  substituted  in  the  supremacy  oath  a  mere 
repudiation  of  papal  supremacy,  and  this  was  continued  by  21  &  22  Vict, 
c.  58,  s.  1.    The  present  oath  of  allegiance  (under  31  &  32  Vict.  c.  72)  is : — 

I,  A.  B.,  do  swear  that  I  will  be  faithful  and  bear  true  allegiance  to  Her  Majesty,  Queen 
Victoria,  her  heirs  and  successors,  according  to  law.     So  help  me  God  ; 

and  this  must  be  taken  by  every  clergyman  prior  to  ordination  or  institution, 
and  every  bishop  or  archbishop  before  confirmation. 

The  meaning  of  the  supremacy  oath  was  declared  by  admonition  in  the 
royal  injunctions  of  1559,  to  be  that — 

the  Queen  neither  did  nor  ever  would  challenge  any  authority  other  than  was  challenged 
and  lately  used  by  the  kings,  her  father  and  brother,  which  is  and  was  of  ancient  time 
due  to  the  Imperial  Crown  of  this  realm,  that  is,  that  the  Queen  should  have  sovereignty 
and  rule  over  all  manner  of  persons  of  what  estate,  ecclesiastical  or  temporal,  so  as  no 
other  foreign  Power  should  have  any  authority  over  them  ; 

and  a  later  statute  (5  Eliz.  1,  s.  14)  refers  to  this  admonition  as  fixing 
the  legal  construction  of  the  oath,  and  limiting  the  obligation  con- 
tracted by  it.  The  royal  supremacy  is  also  laid  down  in  the  canons  of 
the  Church  (1603,  1,  r.  2),  and  the  Thirty-nine  Articles  (art.  37),  agreed  to 
in  1562. 

The  royal  supremacy  is  again  asserted  in  the  manner  of  election  of 
bishops  fixed  by  the  legislation  of  Henry  viil,  in  which  the  old  procedure 
was  followed  as  closely  as  possible,  except  that  the  papal  jurisdiction  was 
taken  away ;  and  express  provision  was  made  for  excluding  any  reference 
to  the  Bishop  of  Eome  in  such  election.  See,  further,  Conge  d'Elire  ; 
Dean  and  Chapter  ;  Pe^muniee. 

Another  point  in  which  the  royal  supremacy  was  also  asserted  was  the 
■question  of  appeals  in  ecclesiastical  matters  (see  above),  dealt  with  in  the 
Statute  of  Appeals  (1532,  24  Hen.  vm.  12),  and  the  Act  of  1533  (25  Hen.  vm. 
19),  the  effect  of  which  was  to  give  an  appeal  from  the  archdeacon  to 
the  bishop,  from  the  bishop  to  the  archbishop,  and  "  for  lack  of  justice  in  the 
archbishop's  Court,"  from  the  archbishop  to  the  king  in  Chancery,  or  the 
Court  of  Delegates,  whose  power  was  transferred  to  the  Privy  Council  in 
1832  (2  &  3  Will.  iv.  92 ;  3  &  4  Will.  iv.  41),  and  to  put  an  end  to  any  appeals 
being  allowed  to  Eome.  These  provisions  correspond  very  closely  with  the 
old  custom  declared  in  the  Constitutions  of  Clarendon  (see  above) ;  and  the 
procedure  is  nearly  the  same  as  that  which  was  in  force  before  the  Eef orma- 
tion  with  regard  to  free  chapels,  exempt  from  visitation  by  the  ordinary,  and 
subject  to  visitation  by  the  chancellor,  with  an  appeal  to  the  king.  This 
appellate  jurisdiction  of  the  Crown  did  not,  however,  historically  flow  out  of 
the  doctrine  of  the  supremacy,  for  the  statute  declaring  the  king's  headship 
and  annexing  all  lawful  corrective  ecclesiastical  jurisdiction  to  the  Crown 
■did  not  pass  until  1534. 

[Authorities. — Gladstone,  Gleanings,  vol.  v.,  Royal  Supremacy,  1850 ; 
Lord  Selborne,  Defence  of  the  Church,  1888;  Phillimore,  Eccl.  Law,  2nd  ed., 
1895.] 


Royalties. — In  its  primary  and  natural  sense  this  term  denotes 
those  rights  of  the  sovereign  which  belong  to  him  jure  corona) ;  such  as  his 
right  to  gold  and  silver  mines,  waifs,  estrays,  etc.  As  used  in  sec.  109  of  the 
British  North  America  Act,  1867,  the  term  comprehends  all  revenues 
arising  from  the  prerogative  rights  of  the  Crown  in  connection  with 
"  lands,"  "  mines,"   and   "  minerals "  (A.-G.  of  Ontario  v.  Mercer,  1883,  8 
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App.  Cas.  767,  777 ;  A.-G.  of  British  Columbia  v.  A.-G.  of  Canada,  1889, 
14  App.  Cas.  299).  See  the  subject  of  prerogative  treated  under  title 
Prerogative. 

The  term  is  also  used  in  mining  grants  and  leases  where  it  signifies  that 
part  of  the  reddendum  which  is  variable,  and  depends  upon  the  quantity 
of  minerals  gotten  {A.-G.  of  Ontario  v.  Mercer,  supra,  777).  In  a  similar 
sense  the  word  is  used  in  connection  with  patents  and  copyrights,  it  being  a 
common  arrangement  for  a  person  who  obtains  a  licence  to  manufacture  a 
patented  article  to  pay  to  the  patentee  a  royalty  or  fixed  sum  in  respect  of 
each  article  manufactured,  and  for  the  publisher  of  a  work  to  pay  the  author 
a  royalty  in  respect  of  each  copy  of  the  work  sold. 


Royal  Wills. — It  was  resolved  in  Parliament  in  the  16  Eich.  n. 

that  the  king,  his  heirs  and  successors,  might  lawfully  make  their  testa- 
ments. In  some  later  cases  parliamentary  authority  has  been  given  to 
royal  wills;  in  others  not.  The  executors  of  Henry  iv.  were  confirmed 
in  their  office  by  letters  patent  of  Henry  v. ;  those  of  Henry  V.  by  Parlia- 
ment. The  largest  testamentary  powers  ever  conferred  on  an  English  king 
were  given  to  Henry  vm.  by  25  Hen.  viii.  c.  7,  empowering  him  to  limit 
and  appoint  the  succession  to  the  Crown  by  will,  in  default  of  children 
by  Jane  Seymour  or  any  future  wife. 

By  39  &  40  Geo.  in.  c.  88  the  king  and  his  successor  may  devise  or 
bequeath  their  private  property.  The  provisions  of  that  Act  restricting 
alienation  of  Crown  lands  do  not  apply  to  lands  purchased  by  the  sovereign 
out  of  the  privy  purse,  etc.,  or  acquired  by  gift,  devise,  or  descent.  By 
sec.  5  of  the  25  &  26  Vict.  c.  37,  it  is  provided  that — 

The  private  estates  of  Her  Majesty,  her  heirs  or  successors,  situate  or  arising  in 
any  part  of  Her  Majesty's  dominions  (except  Scotland)  may  be  disposed  of  by  Her 
Majesty,  etc.,  in  manner  provided  by  sec.  4  of  39  &  40  Geo.  nr.  c.  88  ;  provided 
always  that  a  will  or  other  testamentary  disposition  by  Her  Majesty,  etc.,  of  or  con- 
cerning any  such  private  estates,  shall  not  require  publication,  and  every  such  will,  etc., 
shall  be  valid  and  effectual,  if  signed  by  the  testator  or  testatrix,  or  by  some  other 
person  in  his  or  her  presence,  and  by  his  or  her  direction,  in  the  presence  of  two 
witnesses ;  provided  also  that  every  will,  etc.,  of  any  such  private  estates,  etc.,  shall  be- 
construed  with  reference  to  the  property  comprised  in  such  will,  etc.,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of  the  testator  or  testatrix, 
unless  a  contrary  intention  shall  appear  by  the  will. 

Sec.  6  enacts  with  respect  to  the  disposition  of  private  estates  of  the 
sovereign  in  Scotland  as  follows : — 

The  private  estates  of  Her  Majesty,  etc.,  situate  or  arising  in  Scotland  may  be 
disposed  of  by  Her  Majesty,  etc.,  by  disposition  or  conveyance,  either  special  or  general,, 
granted  either  mortis  causa  or  inter  vivos  ;  and  all  dispositions,  conveyances,  deeds 
of  appointment,  commissions,  powers  of  attorney,  wills,  deeds  of  settlement,  and  other 
deeds  or  instruments  to  be  made  or  granted  by  Her  Majesty,  etc.,  of  or  relating  to  her  private 
estates  in  Scotland,  shall  be  valid  and  effectual,  although  not  executed  according  to  the 
forms  of  the  law  of  Scotland,  if  the  same  shall  be  under  the  Sign  Manual  attested  by  two 
or  more  witnesses  ;  and  every  such  disposition  or  conveyance,  if  granted  mortis  causa, 
shall  be  valid  and  effectual,  whether  the  same  shall  be  under  the  Sign  Manual,  or  shall 
be  signed  by  some  other  person  in  the  presence  of  the  grantor,  and  by  his  or  her 
direction  in  the  presence  of  two  or  more  witnesses,  who  shall  attest  the  same. 

No  Court  has  jurisdiction  to  grant  probate  of  the  will  of  a  sovereign. 
Rubbish. — See  Scavenging;  Eefuse,  Eemoval  of. 
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Rubric  (in  Ecclesiastical   Law) — A  rule  or  order  in  a 

service  book  prescribing  the  manner  in  which  some  portion  of  divine  ser- 
vice is  to  be  performed,  so  called  from  having  formerly  been  printed  in 
red  (rubricus)  type,  but  in  the  Book  of  Common  Prayer  printed  in  italics. 
The  rubrics  are  in  all  respects  part  of  the  Book  of  Common  Prayer,  and 
equally  with  its  other  portions  have  the  authority  of  the  Act  of  Uniformity. 
It  has,  however,  been  considered  by  some  that  rubrics  with  respect  to 
decorations  and  furniture  of  the  Church  are  not  exhaustive,  and  presuppose 
familiarity  with  previously  existing  usage  (see  Martin  v.  Mackonochie, 
1867,  L.  E.  2  Ad.  &  Ec.  116).    See  Ornaments  Eubeic. 


Rubric  Of  Statute. — The  rubic  of  a  statute  is  its  title,  which 
was  anciently  written  in  red  letters  (see  Jacob's  Law  Dictionary). 


Rule — An  order  made  by  the  Court  on  motion  (see  Motion)  requir- 
ing a  person  to  show  cause  why  he  should  not  do  some  particular  act,  or 
commanding  the  performance  of  the  particular  act  forthwith.  When  the 
rule  is  to  show  cause,  it  is  called  a  rule  nisi ;  when  it  directs  the  performance 
of  the  act  forthwith,  it  is  called  a  rule  absolute.  The  most  usual  matters 
in  which  rules  are  obtained  are  for  the  issue  of  such  writs  as  certiorari  (q.v.), 
habeas  corpus  (q.v.),  mandamus  (q.v.),  and  quo  warranto  (q.v.),  under  which 
articles  the  procedure  is  dealt  with.  Since  the  Judicature  Acts,  proceeding 
by  motions  for  rules  has  been  confined  to  these  and  certain  other  matters  of 
a  somewhat  similar  nature;  Order  52, r.  2  (E.  S.  C.  1883),  expressly  provides 
that  no  motion  or  application  for  a  rule  nisi  or  order  to  show  cause  shall 
be  made  in  any  action,  or  to  set  aside,  remit,  or  enforce,  an  award,  or  for 
attachment,  or  to  answer  matters  in  an  affidavit,  or  to  strike  off  the  rolls,  or 
against  a  sheriff  to  pay  money  levied  under  an  execution. 


Rule  nisi. — An  order  made  by  a  superior  Court  upon  motion 
in  some  matter  over  which  it  has  summary  jurisdiction  is  not  generally 
granted  absolutely  in  the  first  instance,  but  it  is  a  rule  nisi,  or  a  rule 
to  show  cause,  that  is,  a  rule  that  the  thing  applied  for  be  granted,  unless 
the  opposite  party  show  sufficient  reason  against  it,  on  a  day  assigned 
for  that  purpose.  The  rule  is  served  upon  the  opposite  party,  and  when  it 
comes  on  for  argument,  the  Court,  having  heard  counsel,  discharges  the 
rule  or  makes  it  absolute  (3  Steph.  Com.  628;  Lush's  Pr.  940-946: 
Judicature  Act,  1875,  1st  Sched.  Order  53,  r.  2). 

Rule  Of  the  Road. — The  customary  rules  of  driving  are — 
(1)  that  in  meeting,  each  party  shall  bear  or  keep  to  the  left ;  (2)  that  in 
passing,  the  foremost  person  bearing  to  the  left,  the  other  shall  pass  on  the 
off  side ;  and  (3)  that  in  crossing,  the  driver  coming  transverse  shall  bear 
to  the  left  hand,  so  as  to  be  behind  the  other  carriage  (2  Steph.  If.  P.  984). 
These  rules  are  judicially  recognised  (1  Taylor  on  Evidence,  9th  ed.,  6) ;  and 
constitute  what  is  called  the  law  or  rule  of  the  road.  On  the  Continent  and 
in  the  United  States  the  rule  of  the  road  is  contrary  to  that  prevailing  in 
this  country.  If  there  be  no  peculiar  circumstance  to  the  contrary,  it  is  the 
duty  of  each  party  to  keep  the  regular  side  of  the  road.  A  person  riding  or 
driving  is  not,  however,  bound  to  keep  his  side ;  but  if  he  does  not,  he  must 
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use  more  care,  and  keep  a  better  look-out,  to  avoid  collision,  than  would  be 
necessary  if  he  were  on  the  proper  side  of  the  road  (Pluckwell  v.  Wilson, 
1832,  5  Car.  &  P.  375 ;  see  also  Wordsworth  v.  Willan,  1805,  Esp.  273). 
In  driving  at  night  the  rule  ought  to  be  strictly  adhered  to,  and  never 
departed  from,  as  it  is  the  only  mode  by  which  accidents  can  be  avoided 
(Cruden  v.  Fentham,  1799,  2  Esp.  684,  per  Lord  Kenyon,  C.J.).  A  person 
driving  on  the  wrong  side  of  the  road  in  the  dark  is  therefore  liable  if  he 
accidentally  injures  another  carriage  or  person  (Zeame  v.  Bray,  1803,  8  East, 
593 ;  see  also  Randayside  v.  Wilson,  1828,  3  Car.  &  P.  530). 

Generally  speaking,  however,  non-observance  of  the  rule  of  the  road 
would,  at  the  utmost,  appear  to  be  only  prima  facie  evidence  of  negligence ; 
and  circumstances  may  arise  in  which  a  person  blindly  or  wilfully  persisting 
in  adhering  to  it  will  preclude  himself  from  recovering  damages  for  any 
injury  he  may  sustain  in  a  collision  whilst  so  doing,  or  render  himself  liable 
for  any  injury  he  may  cause  to  another.  If  the  driver  of  a  carriage 
may  adopt  either  of  two  courses,  one  of  which  is  safe  and  the  other 
hazardous,  and  he  elects  the  latter,  the  owner  is  responsible  for  the 
mischief  which  ensues ;  and  he  cannot  in  such  case  insist  upon  the  fact 
that  he  kept  his  own  side  of  the  road  (Mayhew  v.  Boyce,  1816, 1  Stark.  K  P. 
423 ;  18  E.  E.  796).  If,  for  instance,  a  person  driving  a-carriage  sees  another 
carriage  coming  down  on  the  wrong  side  of  the  road,  he  must  not  let  himself 
be  run  down,  but  if  he  has  time  and  room,  must  get  out  of  the  way ;  for  if  he 
does  not,  he  cannot  bring  an  action  and  recover  damages  (Cruden  v.  Fentham, 
1799,  2  Esp.  684:  see  also  The  Commerce,  1850,  3  Eob.  W.  287).  Neither 
will  the  fact  of  a  person  being  on  his  wrong  side  justify  another  in  doing  a 
wanton  injury.  Thus  where  it  appeared  that  the  defendant's  chaise  crossed 
the  road  to  get  to  its  proper  side  in  coming  from  another  road,  and  in  so 
doing  injured  the  plaintiff's  horse,  which  was  being  ridden  by  his  servant 
on  the  wrong  side  of  the  road,  Lord  Ellenborough,  C.J.,  said  that  the  fact 
of  the  person  being  on  the  wrong  side  of  the  road  was  not  sufficient  to  dis- 
charge the  defendant ;  for  though  a  person  might  be  on  his  wrong  side  of 
the  road,  if  the  road  was  of  sufficient  breadth,  so  that  there  was  full  and 
ample  room  for  the  party  to  pass,  he  was  bound  to  take  that  course  which 
would  carry  him  clear  of  the  person  who  was  on  his  wrong  side,  and  that  if 
an  injury  happened  by  running  against  such  a  person  he  would  be  answer- 
able (Clay  v.  Wood,  1803,  5  Esp.  42;  8  E.  E.  827;  see  also  Cruden  v. 
Fentham,  ubi  supra).  In  another  similar  case  it  was  held  that  whatever 
might  be  the  law  of  the  road,  it  was  not  to  be  considered  inflexible,  and 
imperatively  governing  cases  where  negligence  is  the  question.  In  the 
crowded  streets  of  the  Metropolis,  situations  and  circumstances  may  fre- 
quently arise  where  a  deviation  from  it  will  not  only  be  justifiable,  but 
absolutely  necessary.  Of  this  the  jury  are  the  best  judges ;  and  indepen- 
dently of  the  law  of  the  road,  it  is  their  province  to  determine  from  whose 
negligence  the  accident  has  arisen  ( Wayde  v.  Carr,  1823,  2  Dow.  &  Ey.  K.  B. 
256 ;  Lloyd  v.  Ogleby,  1859,  5  C.  B.  N.  S.  667).  On  the  same  principle, 
apparently,  it  has  been  laid  down  in  the  United  States  that  a  traveller  on 
foot  or  on  horseback  must  give  way  to,  and,  if  necessary,  cross  the  road  for 
a  vehicle  with  a  heavy  load  (Beach  v.  Parmeter,  1854,  23  Penn.  St.  196); 
and  that  a  lightly-loaded  vehicle  must,  in  like  manner,  give  way  to  a  heavily- 
loaded  one  (Grier  v.  Sampson,  1856,  27  Penn.  St.  183). 

Though  the  rule  of  the  road  is  not  to  be  adhered  to,  if  by  departing 
from  it  an  injury  can  be  avoided,  and  there  is  clear  space  enough  to  get  out 
of  the  way,  yet  in  cases  where  parties  meet  on  a  sudden,  and  an  injury 
results,  the  party  on  the  wrong  side  is  answerable,  unless  it  clearly  appears 
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that  the  party  on  the  right  side  had  ample  means  and  opportunity  to 
prevent  it  {Chaplin  v.  Hawes,  1828,  3  Car.  &  P.  554). 

Saddle  Horses. — The  rule  of  the  road  applies  to  saddle  horses  as  well  as 
to  carriages ;  and  if  a  carriage  and  a  horse  are  to  pass,  the  carriage  must  keep 
its  proper  side,  and  so  must  the  horse.  But  if  the  driver  of  a  carriage  is  on 
his  proper  side,  and  sees  a  horse  coming  furiously  on  its  wrong  side  of  the 
road,  it  is  the  duty  of  the  driver  to  give  way  and  avoid  an  accident, 
although  in  so  doing  he  goes  a  little  way  on  what  would  otherwise  be  the 
wrong  side  of  the  road  {Turley  v.  Thomas,  1837,  8  Car.  &  P.  103). 

Tram  Cars. — -The  introduction  of  tramways  has  been  said  to  have 
considerably  modified  the  rule  of  the  road  as  above  stated.  This  point 
does  not  appear  to  have  been  raised  in  any  English  case,  but  in  Scotland, 
Inglis,  L.P.,  delivering  judgment  in  Jardine  v.  Stonefield  Laundry  Co.  (1887, 

14  Eettie,  839),  said :  "  There  is  one  rule  of  the  road  which  has  been  very 
much  altered  by  the  appearance  of  these  new  vehicles,  namely,  that  one 
carriage  overtaking  another  is  bound  to  pass  it  on  the  right-hand  side. 
The  new  rule  requires  that  when  a  carriage  is  coming  up  behind  a  tramway 
car,  and  the  car  stops,  the  driver  of  the  other  vehicle  shall  pass  upon  the 
left-hand  side.  That  is  the  opposite  of  the  old  rule.  The  new  rule  was 
introduced  from  considerations  of  convenience  and  safety ;  and  the  reason 
is  very  obvious,  because  tramway  cars  pass  upon  two  lines  of  tramways, 
one  in  one  direction,  and  anothes  in  the  other.  If  vehicles  were  to  pass  a 
car  on  the  right-hand  side,  there  would  be  very  great  danger  of  their 
coming  into  collision  with  another  car  coming  the  opposite  way."  In  the 
United  States  it  has  been  held  that  the  rule  of  the  road  has  no  application 
to  the  meeting  of  ordinary  vehicles  with  tram  cars,  the  ground  for  this 
decision  being,  that  the  latter  cannot  turn  to  that  side  which  appears, 
under  the  circumstances,  to  be  the  safest,  without  regard  to  the  usual  rule ; 
and  the  fact  that  either  was  on  the  left  of  the  road  at  the  time  of  a  collision 
is  no  evidence  of   negbgence   (Hegan  v.  Eighth  Avenue  Bwy.  Co.,  1857, 

15  N.  Y.  380).  And  for  the  same  reason,  that  when  a  collision  occurs 
between  an  ordinary  vehicle  and  a  tram  car  travelhng  side  by  side,  the 
presumption  is  that  the  driver  of  the  vehicle  was  negligent  (Suydam  v. 
Grand  Street  Bwy.  Co.,  1864,  41  Barb.  375). 

Foot  Passengers. — It  has  been  held  that  a  foot  passenger,  although  he 
may  be  infirm,  has  a  right  to  walk  in  the  carriage  way  (Boss  v.  Litton,  1832, 
5  Car.  &  P.  407,  per  Lord  Denman,  C.J.).  Without  going  that  length, 
it  is  quite  clear  that  a  foot  passenger  has  a  right  to  cross,  and  that  persons 
driving  carriages  along  the  road  are  liable  if  they  do  not  take  care  so  as  to 
avoid  driving  against  the  foot  passengers  who  are  crossing  the  road.  But 
the  rule  of  the  road  does  not  apply  with  respect  to  foot  passengers ;  and  as 
regards  them  carriages  may  go  on  whichever  side  of  the  road  they  please 
(Cotteril  v.  Starkey,  1839,  8  Car.  &  P.  694,  per  Patteson,  J.  See  also  Lloyd  v. 
Oglehy,  1859,  5  C.  B.  N.  S.  667). 

See  Negligent  Driving. 

[Authority. — Oliphant  on  Horses,  5  th  ed.,  by  C.  E.  Lloyd.] 


Rulers,    Princes,  and  Peoples.— As  to  this  exemption 
clause  in  bills  of  lading,  see  Princes,  Eulers,  and  Peoples. 

Rules  ;    Rules  Of  Court. — Definition. — In  every  Act  passed 
after  the  1st  January  1890,  the  expression  "  Eules  of  Court,"  when  used  in 
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relation  to  any  Court,  means  rules  made  by  the  authority  having  for  the 
time  being  power  to  make  rules  or  orders  regulating  the  practice  or  pro- 
cedure of  such  Court,  and,  as  regards  Scotland,  includes  Acts  of  adjournal 
and  Acts  of  sederunt  (Interpretation  Act,  1889  (52  &  53  Vict.  c.  63), 
s.  14). 

Rules  of  the  Supreme  Court. — Prior  to  the  Judicature  Acts,  the  practice 
of  the  Court  of  Chancery  was  chiefly  regulated  by  the  Chancery  Consoli- 
dated General  Orders  of  1860,  which  consisted  of  a  series  of  orders,  each  of 
which  was  divided  into  rules  (see  Chancery  Orders).  In  the  Courts '  of 
Common  Law,  on  the  other  hand,  the  rules  in  force  were  known  as  Regulce 
Generates,  the  principal  of  which  were  those  of  Hilary  and  Trinity  Terms, 
1853,  passed  under  the  authority  of  sec.  223  of  the  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict.  c.  76).  In  addition  to  such  rules  governing  the 
procedure  in  the  Chancery  and  Common  Law  Courts  respectively,  there 
were  also  in  force  rules  and  orders  of  Court  with  regard  to  the  practice  in 
the  Courts  of  Probate,  Divorce,  Admiralty,  and  Bankruptcy. 

The  several  Judicature  Acts  contain  numerous  provisions  with  regard 
to  rules  for  the  High  Court.  It  was  only  by  degrees  that  the  body  which 
now  frames  the  rules,  and  which  is  known  as  the  "  Eule  Committee,"  has 
attained  its  present  form. 

By  the  Judicature  Act,  1875  (38  &  39  Vict.  c.  77),  s.  16,  the  Eules  of 
the  Supreme  Court,  1875,  were  introduced,  power  to  annul  or  alter  such 
rules  being  conferred  on  the  authority,  by  which  new  rules  of  Court  might 
be  made  after  the  commencement  of  the  Act. 

By  sec.  17  the  Supreme  Court  was  empowered,  with  the  concurrence  of 
a  majority  of  the  judges  thereof  present  at  any  meeting  for  that  purpose  (of 
which  majority  the  Lord  Chancellor' should  be  one),  to  make  rules  of  Court 
for  carrying  into  effect  the  Judicature  Acts  of  1873  and  1875,  and  in  par- 
ticular for  all  or  any  of  the  following  matters : — ■ 

(1)  For  regulating  the  sittings  of  the  High  Court  of  Justice,  and  the  Court  of  Appeal, 
and  of  any  Divisional  or  other  Courts  thereof,  and  of  the  judges  of  the  said  High  Court 
sitting  in  Chambers.  (2)  For  regulating  the  pleading,  practice,  and  procedure  in  the 
High  Court  of  Justice  and  Court  of  Appeal.  (3)  Generally,  for  regulating  any  matters 
relating  to  the  practice  and  procedure  of  the  said  Courts  respectively,  or  to  the  duties  of 
the  officers  thereof,  or  of  the  Supreme  Court,  or  to  the  costs  of  proceedings  therein,  with 
power  to  alter  and  annul  any  rules  for  the  time  being  in  force. 

The  above  provisions  were  in  substitution  for  sees.  68,  69,  74  of  the 
Judicature  Act,  1873. 

By  the  Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict.  c.  59),  s.  17,  the 
power  of  making  Eules  of  Court  was  vested  in  a  committee  of  judges  con- 
stituted as  therein  specified. 

By  the  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  the  constitution  of 
the  Eule  Committee  was  altered,  and  the  power  to  make  rules  was  intrusted 
to  any  five  or  more  of  the  following  persons,  of  whom  the  Lord  Chancellor 
must  be  one,  namely,  The  Lord  Chancellor,  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Eolls,  the  President  of  the  Probate,  Divorce, 
and  Admiralty  Division,  and  four  other  judges  of  the  Supreme  Court,  to  be 
from  time  to  time  appointed  for  the  purpose  by  the  Lord  Chancellor. 

Finally,  by  the  Judicature  Act,  1894  (57  &  58  Vict.  c.  16),  the  constitu- 
tion of  the  Eule  Committee  was  settled  in  its  present  shape,  for  by  sec.  4  of 
that  Act  it  was  provided  that  the  committee  should  include  the  president 
of  the  Incorporated  Law  Society  for  the  time  being,  and  two  persons  (of 
whom  one  should  be  a  practising  barrister)  to  be  appointed  by  the  Lord 
Chancellor. 
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Under  the  powers  conferred  on  the  Eule  Committee  of  judges,  the  Eules 
of  the  Supreme  Court,  1883,  were  passed,  and  came  into  operation  on  the 
24th  October  1883.  This  code,  which,  in  addition  to  numerous  new  pro- 
visions, incorporated  much  of  the  old  procedure,  particularly  as  regards  the 
business  of  the  Chancery  Division,  now  governs  the  practice  of  the  High 
Court  in  the  Chancery  and  Queen's  Bench  Divisions,  and  on  the  Admiralty 
side  of  the  Probate,  Divorce,  and  Admiralty  Division,  the  rules  previously 
in  force  being  repealed  by  Appendix  0.  From  time  to  time,  since  the  year 
1883,  new  rules  have  appeared,  which  are  incorporated  into  the  code  of 
1883.  Valuable  as  these  provisions  have  proved  in  simplifying  the  practice 
and  procedure  of  the  Courts,  it  cannot  be  denied  that  there  is  room  for 
improvement.  Inconsistencies,  anachronisms,  incongruities  are  present  in 
the  rules,  which  ought  to  be  swept  away.  Nor  would  it  be  difficult  to 
point  to  matters  of  more  serious  importance  which  deserve  the  considera- 
tion of  the  Eule  Committee.  The  present  unsatisfactory  condition  of  the 
practice  with  regard  to  the  service  of  proceedings  out  of  the  jurisdiction, 
and  the  urgent  necessity  for  such  amendments  in  Order  30  as  shall  make 
its  provisions  consistent  with  those  in  other  parts  of  the  Eules,  and  put  an 
end  to  the  difficulties  which  almost  daily  arise  from  the  want  of  certainty 
as  regards  the  practice  in  this  respect,  may  be  cited  as  instances  of  much- 
needed  reforms.  Some  four  years  ago  the  task  of  revision  was  undertaken 
by  certain  of  the  judges,  with  the  assistance  of  professional  draftsmen.  It 
is  understood  that  the  results  of  their  labours  have  been  in  the  hands  of  the 
Eule  Committee  for  nearly  two  years.  The  hope  may  be  permitted  that 
the  finishing  touches  will  ere  long  be  put  to  a  work  of  no  small  public 
importance. 

The  powers  conferred  on  the  Eule  Committee  by  sec.  17  of  the  Judica- 
ture Act,  1875,  and  sec.  17  of  the  Appellate  Jurisdiction  Act,  1876,  were,  by 
sec.  22  of  the  Judicature  (Officers)  Act,  1879  (42  &  43  Vict.  c.  78),  extended 
to  making  rules  for  the  purposes  of  the  last-named  Act,  and  also  for  the 
purposes  of  any  Act  (whether  passed  before  or  after  the  passing  of  the  Act) 
which,  expressly  or  by  implication,  authorises  or  directs  the  making  of  any 
orders,  rules,  or  regulations  for  any  purpose  for  which  Eules  of  Court  can 
be  made  under  the  above-mentioned  sections,  or  for  any  similar  purpose. 
Wherever  the  concurrence  of  the  Treasury  is  required  in  making  rules  of 
Court,  no  rules  are  to  be  made  without  that  concurrence. 

By  virtue  of  the  Statute  Law  Eevision  and  Civil  Procedure  Act,  1881 
(44  &  45  Vict.  c.  59,  s.  6),  the  Eule  Committee  is  empowered  to  make 
rules  with  regard  to  any  of  the  matters  in  respect  of  which  rules  might 
have  been  made  under  any  enactment  repealed  by  that  Act;  and  their 
powers  are  also  extended  to  all  proceedings  by  or  against  the  Crown. 

An  important  safeguard  against  the  introduction  of  hasty  and  ill- 
considered  rules,  and  an  opportunity  for  the  critical  examination  of 
proposed  new  rules,  has  been  provided  by  the  Eules  Publication  Act,  1893 
(56  &  57  Vict.  c.  66).  By  sec.  1  it  is  enacted  that,  at  least  forty  days 
before  making  any  statutory  rules  to  which  the  section  applies  (that  is  to 
say,  such  rules  as  are  made  pursuant  to  any  Act  of  Parliament  which  directs 
them  to  be  laid  before  Parliament),  notice  of  the  proposal  to  make  the 
rules,  and  of  the  place  where  copies  of  the  draft  rules  may  be  obtained, 
shall  be  published  in  the  London  Gazette.  During  such  period  of  forty 
days,  copies  of  the  draft  rules  may  be  obtained  by  any  public  body,  and 
the  written  representations  or  suggestions  of  such  body  to  the  rule-making 
authority  are  to  be  taken  into  consideration  by  that  authority  before  finally 
settling  the  rules.     On  the  expiration  of  the  forty  days,  the  rules  may  be 
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made   by  the  rule-making  authority,   either   as   originally   drawn  or  as 
amended  by  such  authority. 

In  case  of  urgency,  upon  the  certificate  of  the  rule-making  authority, 
any  rules  may  be  made  to  come  into  operation  at  once,  as  provisional  rules, 
only  to  continue  in  force  until  rules  have  been  made  in  accordance  with 
the  foregoing  provisions  of  the  Act  (2). 

As  to  rules  which  require  to  be  laid  before  Parliament,  and  which  are 
therefore  within  sec.  1  of  the  Eules  Publication  Act,  1893,  see  the  Judica- 
ture Act,  1875,  ss.  17,  25,  relating  to  Eules  of  the  Supreme  Court,  and  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  sec.  127,  relating  to  rules  in 
Bankruptcy. 

"  Eules  of  Court "  under  the  Judicature  Act  include  forms  (Judicature 
Act,  1873,  s.  100). 

Construction  of  Rules. — "The  Court  ought  not  to  give  to  the  rules  a 
pleader's  interpretation,  but  one  consistent  with  common  sense  "  (per  Lord 
Coleridge,  Edtvards  v.  Lowther,  1876,  24  W.  E.  434).  "  I  do  not  think  that 
practical  rules  ought  to  be  construed  according  to  mere  grammar,  if 
that  which  is  an  absurdity  from  a  business  point  of  view  is  thereby  pro- 
duced "  (per  Lord  Esher,  M.  E.,  Hannay  v.  Smurthivaite,  [1893]  2  Q.  B. 
p.  420).  "  The  orders  and  rules  under  the  Supreme  Court  of  Judicature 
Acts,  1873,  1875,  are  matters  of  procedure,  and  are  not  intended  to  alter 
the  rights  of  the  parties "  (per  Bramwell,  L. J.,  Pellas  v.  Neptune  Marine 
Insurance  Co.,  1879,  5  C.  P.  I).  34).  The  rules  were  made  to  carry  out  the 
Judicature  Act,  1873,  not  to  extend  it.  The  rules  were  made  part  of  the 
Act  of  1875,  and  have  all  the  force  of  an  enactment,  but  they  are  to  be  read 
as  parts  of  the  earlier  statute.  Where  in  the  same  statute  are  found  clear 
enactments  as  to  jurisdiction,  and  enactments  as  to  procedure  under  that 
jurisdiction,  the  latter  must  be  construed  if  possible,  so  as  to  make  them 
consistent  with  the  former,  and  not  so  as  to  enlarge  the  jurisdiction  (per 
Brett,  L.J.,  Longman  v.  East,  1877,  3  C.  P.  D.  p.  156  ;  see,  too,  In  re  Mill's 
Estate,  Ex  parte  Commissioners  of  Works,  1886,  34  Ch.  D.  p.  33 ;  Elder  v. 
Carter,  1890,  25  Q.  B.  D.  p.  201 ;  Westbury  on  Severn  Rural  Sanitary 
Authority  v.  Meredith,  1885,  30  Ch.  D.  387 ;  British  South  Africa  Co.  v. 
Companhia  de  Mogambique,  [1893]  App.  Cas.  p.  628 ;  In  re'  Fisher,  [1894] 
1  Ch.  450).  "The  Act  of  1875  provided  in  the  16th  section  that  the  orders 
contained  in  the  schedule  should  be  considered  part  of  the  Act,  subject  to 
all  provisions  to  be  made  hereafter ;  and  it  did  make  them  part  of  the  Act, 
and  the  orders  contained  in  that  schedule  are  as  much  part  of  the  Act,  and 
of  the  will  of  the  legislature  in  the  passing  of  the  Act,  as  any  section  in 
the  Act  itself  "  (per  Lord  Blackburn,  Garnett  v.  Bradley,  1878,  3  App.  Cas. 
p.  964).  The  rules  must  not  be  taken  as  being,  or  as  intended  to  be,  incon- 
sistent with  the  provisions  of  the  Act  {In  re  Fawsitt,  Galland  v.  Burton, 
1885,  30  Ch.  D.  p.  232). 

Maintenance  of  old  Procedure. — Where  no  other  provision  is  made  by 
the  Judicature  Acts,  or  the  Eules  of  the  Supreme  Court,  the  former  pro- 
cedure and  practice  remain  in  force  (Order  72,  r.  2 ;  and  see  Judicature  Act, 
1873,  s.  23 ;  Judicature  Act,  1875,  s.  21).  As  to  the  effect  of  this  rule,  see 
Magnus  v.  National  Bank  of  Scotland,  1888,  36  W.  E  602.  It  was  not 
intended  to  keep  on  foot  a  repealed  order,  but  the  general  jurisdiction  and 
practice  of  the  Court  (S.  C.) ;  nor  does  it  save  any  practice  which  depends 
solely  on  an  Act  of  Parliament  which  has  been  repealed,  or  on  a  rule  which 
has  been  abrogated  {In  re  Busfield,  Whaley  v.  Busfield,  1886,  32  Ch.  D.  p.  131). 
Where  there  is  no  rule  of  practice,  and  there  was  formerly  a  difference  in 
practice  at  law,  and  in  equity,  the  more  convenient  of  the  two  methods 
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will  be  followed  (Newbigging-by-the-Sea  Gas   Co.  v.   Armstrong,  1879,  13 
Ch.  D.  310 ;  Nurse  v.  Dumford,  1879,  13  Ch.  D.  764). 

Probate  and  Divorce  Rules. — By  virtue  of  sec.  18  of  the  Judicature  Act, 
1875,  the  president  of  the  Probate,  Divorce,  and  Admiralty  Division  has,  with 
regard  to  new  contentious  or  common  form  business  in  the  Probate  Court, 
the  power  of  making  rules  conferred  by  sec.  30  of  the  Court  of  Probate  Act, 
1857  (20  &  21  Vict.  c.  77) ;  and  as  regards  divorce  proceedings,  the  same 
section  vests  in  him  the  power  to  make  rules  conferred  by  sec.  53  of  the 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85). 

Bankruptcy. — The  rule-making  authority  for  rules  in  bankruptcy  is  the 
Lord  Chancellor,  with  the  concurrence  of  the  President  of  the  Board  of 
Trade. 

County  Courts.— By  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
s.  164,  five  of  the  County  Court  judges  to  be  appointed  by  the  Lord 
Chancellor  are  empowered  to  frame  rules  and  orders  for  regulating  the 
practice  of  the  Courts.  Such  rules,  certified  under  the  hands  of  such  judges 
or  any  three  or  more  of  them,  must  be  submitted  to  the  Lord  Chancellor, 
who  may  allow  or  disallow,  or  alter  the  same.  The  concurrence  of  the 
Eule  Committee  is  also  required.  County  Court  Eules  do  not  require  to 
be  laid  before  Parliament. 

Inferior  Courts  generally. — By  the  Judicature  Act,  1884,  sec.  24,  all 
rules  of  any  inferior  Courts  of  civil  jurisdiction,  made  under  any  statute  or 
charter  conferring  power  to  make  rules,  are  made  subject  to  the  concurrence 
of  the  Eule  Committee.  And  by  sec.  8  of  the  Statute  Law  Eevision  and 
Civil  Procedure  Act,  1883  (46  &  47  Vict.  c.  49),  any  of  the  provisions  of 
the  Judicature  Acts  and  the  rules  thereunder  may,  by  Order  in  Council,  be 
made  to  apply  to  any  inferior  Court. 

Supreme  Court  Funds  Bides. — Eules  for  regulating  the  procedure  in  the 
pay  office  of  the  Supreme  Court  are  made  by  the  Lord  Chancellor,  with  the 
concurrence  of  the  Treasury  (Court  of  Chancery  (Funds)  Act,  1872  (35  &  36 
Vict.  c.  44),  sec.  18 ;  Supreme  Court  of  Judicature  (Funds)  Act,  1883 
(46  &  47  Vict.  c.  29),  s.  7). 


Rum. — The  Sale  of  Foods  and  Drugs  Act  Amendment  Act,  1879, 
s.  6,  makes  it  a  good  defence  to  prove,  in  a  prosecution  under  the  principal 
Act  of  1875,  for  the  adulteration  of  rum  and  certain  other  spirits  by  the 
admixture  of  water,  that  the  water  added  has  not  reduced  the  spirit  more 
than  twenty-five  degrees  under  proof. 


Runaway  Horse. — See  Esteat.  The  owner  of  a  runaway- 
horse  is  not  liable  for  the  damage  caused  by  it  to  person  or  property,  if 
he  or  his  servants  did  all  they  could  to  rein  it  in  or  stop  it  (Holmes  v. 
Mather,  1875,  L.  E.  10  Ex.  261);  and  did  not  leave  it  unwatched  in  a  street 
(Lynch  v.  Nurdin,  1840,  1  Q.  B.  29 ;  Tolhausen  v.  Davies,  1888,  57  L.  J. 
Q.  B.  at  392) ;  or  left  it  in  a  stable  or  enclosure  properly  secured.  These 
defences  amount  to  a  plea  of  inevitable  accident.  If  the  injuries  were 
caused  by  the  vice  of  the  horse  and  not  the  fright,  the  owner  seems  not 
to  be  liable  without  some  evidence  of  scienter  besides  that  of  negligence 
in  letting  the  animal  loose  (Cox  v.  Burbidge,  1862,  13  C.  B.  1ST.  S.  430). 
As  to  the  owner's  liability  for  ordinary  damage  for  trespass  to  land  or 
nuisance  by  his  horses  irrespective  of  negligence,  see  Beven,  Negligence, 
2nd  ed,  637. 
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Running1  Away. — A  person  " running  away  and  leaving  his  wife 
and  children  chargeable,  or  whereby  she  or  they  or  any  of  them  shall 
become  chargeable  to  any  parish,  township,  or  place,"  is  deemed  a  rogue 
and  vagabond,  and  is  liable  to  be  imprisoned  for  any  term  not  exceeding 
three  calendar  months  (5  Geo.  IV.  c.  83,  s.  4).  To  commit  the  offence  created 
by  these  words,  a  person  must  either  abscond  or  so  conceal  himself  that  the 
parish  authorities  cannot  find  him,  or  he  must  absent  himself  by  going 
a  long  distance  (per  Erie,  C.J.,  in  Cambridge  Union  v.  Parr,  1861,  30 
L.  J.  M.  C.  241). 

Running1  Days. — See  Demurrage;  Time,  Computation  of. 


Running-down  Clause. — See  Collisions  at  Sea;   Marine 
Insurance. 


Running   Free. — As  to  "running  free"  and  "close  hauled"  in 
the  regulations  for  preventing  Collisions  at  Sea,  see  vol.  iii.  at  p.  105. 


Running  Landing  Numbers. — This  phrase  in  such  a  clause 
as  "  average  payable  on  every  ten  bales  of  cotton,  running  landing  numbers," 
is  treated  in  practice  as  referring  to  the  order  in  which  the  bales  are  entered 
in  the  dock  landing  book  (see  Lowndes,  Marine  Insurance,  ss.  321,  324). 


Running  Powers.— See  Kail  way. 

Run  with  the  Land,  etc. — See  Covenants  in  Leases. 


Rural  Dean  ;  Rural  Deanery. — A  rural  dean  (decanus 
vicanus  or  ruralis)  is  so  called  in  distinction  to  the  dean  of  a  cathedral 
church.  The  ancient  laws  and  constitutions  of  the  Church  describe  rural 
deans  sometimes  as  decani  simply,  and  sometimes  as  decani  rurales.  The 
office  is  a  very  ancient  one  in  the  Church,  and  has  existed  in  the  Church 
of  England  from  the  Anglo-Saxon  period.  It  would  appear  that  the  rural 
dean  was  originally  chosen  by  the  bishop.  His  duties  were  further  to 
execute  the  episcopal  processes,  and  for  this  purpose  to  attend  the  Consistory 
Court  of  the  diocese,  and  "  to  inspect  the  lives  and  manners  of  the  clergy 
and  people  within  his  district " ;  and  for  these  purposes  they  had  power  to 
convene  the  clergy  within  their  districts,  and  by  degrees  they  obtained 
power  to  judge  and  determine  in  smaller  matters.  In  process  of  time  the 
archdeacon  obtained  a  voice  in  the  selection  of  rural  deans,  and  it  is  laid 
down  in  the  canon  law  (Decretal  Epistle  of  Innocent  in.,  extra  lit.  23, 
«.  7  ;  Gibs.  Cod.  971)  that  both  the  bishop  and  archdeacon  should  take  part 
in  his  appointment  and  removal.  It  accordingly  became  recognised  as  the 
duty  and  right  of  the  archdeacon  at  the  close  of  his  visitation  to  present  to 
the  bishop  such  persons  as  he  should  find  in  every  deanery  qualified  for 
the  post,  and  out  of  these  the  bishop  selected  the  rural  dean. 

As  the  dean  of  a  cathedral  held  chapters  of  the  clergy  of  the  cathedral 
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church,  so  the  rural  deans  also  held  chapters  or  gatherings  of  the  rural 
clergy,  and  these  chapters  were  of  two  kinds — first,  the  "  calendse,"  or 
monthly  meetings,  for  the  discussion  of  ordinary  matters;  and,  secondly, 
the  more  solemn  or  principal  chapters,  for  the  discussion  of  matters  of 
grave  importance,  held  quarterly.  These  chapters  were  composed  of  the 
beneficed  clergy,  or  their  curates  as  proxies,  with  the  rural  dean  for  their 
president. 

The  decline  of  the  importance  of  the  office  of  rural  dean  dates  from 
a  constitution  of  Cardinal  Otho  in  the  thirteenth  century,  requiring  arch- 
deacons frequently  to  be  present  at  rural  chapters.  This  worked  out  so  as 
to  deprive  the  rural  dean  of  his  presidency,  and  gradually  the  business 
formerly  transacted  by  the  rural  chapters  was  performed  at  the  archidiaconal 
visitations. 

Practically  the  only  duties  left  to  rural  deans  after  this  change  were 
those  of  visitation  and  report.  The  office  has,  however,  been  to  some 
extent  resuscitated  in  the  present  century,  and  is  now  a  working  part  of  the 
Church  system.  The  Act  6  &  7  Will.  iv.  c.  77  recommends  that  every 
parish  should  be  in  a  rural  deanery,  and  the  Act  37  &  38  Vict.  c.  63 
provides  that  every  parish  in  its  entirety  be  within  one  rural  deanery. 
The  Act  3  &  4  Vict.  c.  113,  s.  32,  provides  a  means  for  dividing  a  rural 
deanery  and  constituting  the  divisions  into  separate  rural  deaneries,  and 
37  &  38  Vict.  c.  63  gives  power  to  alter  the  area  of,  and  to  increase  or 
diminish  the  number  of,  rural  deaneries. 

As  to  the  powers  of  a  rural  dean  under  the  Ecclesiastical  Dilapida- 
tions Act,  1871,  see  Dilapidations,  Ecclesiastical. 

Under  the  Incumbents  Eegistration  Act,  1871  (34  &  35  Vict.  c.  43), 
and  the  Pluralities  Amendment  Act,  48  &  49  Vict.  c.  54,  s.  3,  a  rural  dean 
may  be  a  commissioner.  The  office  of  rural  dean  is,  according  to  the 
English  canonists,  of  a  temporary  nature ;  it  is  said,  however,  to  be  perpetual 
in  the  Diocese  of  Norwich. 

[Authorities. — Lind.  Prov. ;  Otho,  Athan. ;  Gibs.  Cod. ;  Phillimore,  Eccl. 
Law,  2nd  ed.] 


Rural    District   Council. — See   District  Council,  vol.  iv. 
p.  312. 

Rural  Parish. — See  Paeish. 


Rural  Sanitary  District. — See  County  District,  vol.  iv. 
p.  1,  and  District  Council,  ibid.  p.  312. 


Sabbath.— See  Sunday. 


Sac  (or  Sake) — A  cause  or  matter;  the  right  to  take  cognisance 

of  actions.     "  Sac  "  is  usually  joined  with  "  soc  "  (or  "  soke  "),  usually  also 

with  "  toll "  and  "  theam,"  all  being  words  customarily  employed  to  describe 

the  right  of   the  owner  of   a  manor  to  exercise  jurisdiction  over  causes 

vol.  xi.  22 
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(Stubbs,   Constitutional  History,  vol.   i.   184,  185;  Pollock  and  Maitland, 
Hist.  Eng.  Law,  vol.  i.  566,  567). 


Sacramento  ■ — A  sacrament  is   denned  in  the  Catechism  of  the 
Church  of  England  as 

an  outward  visible  sign  of  an  inward  spiritual  grace  given  unto  us,  ordained  by- 
Christ  himself  as  a  means  whereby  we  receive  the  same,  and  a  pledge  to  assure  us 
thereof ; 

and  the  Church  of  England  recognises  as  sacraments,  universally  necessary 
for  salvation,  two  only,  that  is  to  say,  "baptism  and  the  Supper  of  the  Lord. 
Those  five,  commonly  called  sacraments,  that  is  to  say,  confirmation,  penance, 
orders,  matrimony,  and  extreme  unction,  are  not  to  be  counted  for  sacraments 
of  the  gospel,  being  such  as  have  grown  partly  of  the  corrupt  following  of 
the  apostles,  partly  are  states  of  life  allowed  by  the  Scriptures :  but  yet 
■  have  not  like  nature  of  sacraments  with  baptism  and  the  Lord's  Supper, 
for  that  they  have  not  any  visible  sign  or  ceremony  ordained  of  God" 
(art.  25). 

But  see  Homilies,  355,  356. 


Sacrilege. — This  term  properly  means  an  act  violating  the  sanctity 
of  an  ecclesiastical  place  or  person  (see  2  Hale,  P.  C.  365).  Under  this 
head  may  be  classed  a  number  of  offences  : — 

1.  Against  the  persons  of  ministers  of  religion. 

2.  Against  the  order  of  religious  worship. 

3.  Against  ecclesiastical  buildings  and  property  therein  contained. 

1.  It  is  a  misdemeanour  by  threats  or  force  (1)  to  obstruct,  prevent, 
or  endeavour  to  obstruct  or  prevent  any  clergyman  or  other  minister  in 
or  from  celebrating  divine  service  or  otherwise  officiating  in  any  church, 
chapel,  meeting-house,  or  other  place  of  divine  worship ;  (2)  in  the  perform- 
ance of  his  lawful  duties  in  the  burial  of  the  dead ;  (3)  to  strike  or  offer 
violence  to  or  arrest  on  civil  process  any  clergyman  or  minister  engaged  or 
about  to  engage  in  such  rites  or  duties,  or  in  going  to  or  returning  from 
their  performance  (24  &  25  Vict.  c.  100,  s.  36). 

This  enactment  combines  the  provision  of  very  early  statutes  (50  Edw.  ill. 
c.  5 ;  1  Eich.  n.  c.  15)  with  the  rule  laid  down  by  the  judges  as  to  the 
privilege  of  the  clergy  from  arrest  on  civil  process,  eundo,  morando,  and 
redeundo. 

The  remedy  is,  in  addition  to  the  ordinary  remedies  for  Assault,  and 
the  remedy  given  for  misconduct  at  funerals,  given  by  43  &  44  Vict.  c.  41, 
s.  7.    See  Bueial. 

2.  As  to  this  head,  see  Brawling,  vol.  ii.  p.  234. 

It  appears  not  to  be  the  part  of  the  civil  magistrate  to  inquire  whether 
the  rite,  service,  or  ceremony  during  which  the  disturbance  takes  place  is 
authorised  by  the  law  of  the  community  to  which  the  place  of  worship 
belongs. 

3.  The  term  "  sacrilege  "  is  specially  applied  to  robbery  of  property  belong- 
ing to  or  situated  in  a  church  {B.  v.  Eourhe,  1819,  Euss.  &  E.  386),  which 
can  also  be  punished  as  ordinary  larceny.  See  2  Eussell,  Crimes,  6th  ed.,  54, 
and  Burglary. 

The  property  in  goods  belonging  to  a  parish  church  may  be  laid  on  the 
parishioners,  the  rector,  or  the  churchwardens.     In  the  case  of  other  places 
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of  worship  it  should  be  laid  on  the  trustees  or  legal  owners  (B.  v.  Hutchin- 
son, 1820,  Euss.  &  E.  412). 

As  to  burning  churches,  see  Aeson.     As  to  riotous  or  other  damage  to 
them,,  see  Malicious  Damage  ;  Eiot. 


Sacristan.— See  Sexton. 


Safe  Conduct — A  kind  of  passport  issued  by  the  supreme 
authority  of  a  belligerent  State,  or  by  the  commander-in-chief  of  its  forces, 
enabling  a  citizen  of  an  enemy  State,  or  goods  belonging  to  an  enemy,  to 
pass  without  molestation.  Safe  conducts  are  generally  issued  for  a  parti- 
cular place  and  time,  and  the  reason  of  such  permission  being  given  is 
generally  stated.  If  detained  beyond  the  prescribed  limit  of  time  by  ill- 
ness or  force  majeure,  the  grantee  is  still  entitled  to  protection ;  but  if  he 
voluntarily  exceeds  the  limits  of  time  or  place,  he  becomes  subject  to  the 
ordinary  laws  of  war,  or  to  any  penalties  imposed  by  the  grantor. 

[See  Eisley,  The  Law  of  War,  London,  1897,  pp.  156,  157.] 


Safe  Custody.— That  branch  of  the  contract  of  bailment  known 
as  deposit  (depositum)  involves  the  intrusting  of  the  possession  of  the  goods 
of  A.  to  B.  for  safe  custody  only. 

The  bailee  must  return  the  goods  on  demand,  and  must  not  use  them. 
The  degree  of  care  expected  of  the  bailee  depends  on  whether  the  deposit 
was  gratuitous  or  for  reward  (Beven,  Negligence,  2nd  ed.,  892-921 ;  and  see 
Bailments). 

In  order  to  ascertain  in  case  of  deposit  whether  conversion  or  making 
away  with  goods  or  money  amounts  to  larceny  by  the  bailee,  it  is  necessary 
to  show  that  the  bailee  was  bound  to  hold  and  return  the  specific  thing,  and 
converted  it  with  intent  permanently  to  defraud  the  owner  of  his  property 
in  it.    See  Larceny. 


Safe  Loading:  Place.— See  Caego. 
Safe  Port, — See  Always  Afloat. 


Said. — The   words   "the   said"   ought   to   be   referred   to   the   last 
antecedent  (Esdaile  v.  Maclean,  1846,  15  Mee.  &  W.  277). 


Sailors'  Homes.— See  Seaman. 


Saint,  derived  from  the  Latin  sanctus,  though  the  French  sainct, 
properly  signifies  a  holy  or  pious  person,  and  is  so  used  in  every  branch  of 
the  Catholic  Church.  From  the  commencement  of  the  Christian  religion 
great  veneration  was  always  shown  to  persons  remarkable  for  their  holiness 
or  piety,  and  their  memory  was  cherished  after  their  death.  In  course 
of  time  it  became   the  custom  to  implore  departed   saints  to  assist  the 
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living  by  their  prayers  and  intercession  with  the  Deity.  It  was  ndt  until, 
the  tenth  century  that  any  person  was  sainted  by  the  Bishop  of  Eome 
alone ;  and  this  honour  was  first  conferred  on  Udalric,  Bishop  of  Augsburg, 
by  John  xv.  Shortly  afterwards  the  privilege  of  declaring  departed, 
Christians  to  be  saints  was  confined  to  the  pope  of  Eome ;  and  the  creation 
of  saints  was  distinguished  by  the  name  of  canonisation.  The  invocation  of 
saints  as  practised  in  the  Eoman  Catholic  Church  is  condemned  by  the 
Church  of  England,  as  "  a  fond  thing  vainly  invented,  and  grounded  upon  no 
warranty  of  Scripture,  but  rather  repugnant  to  the  Word  of  God  "  (Art.  xxii.). 


Saints'  Days.  — The  Act  of  27  Hen.  VI.  c.  5  prohibits,  on, 
forfeiture  of  all  goods  or  merchandise  exposed,  the  holding  of  fairs  and 
markets  on  high  and  principal  feasts,  as  Ascension  Day,  Corpus  Christi 
Day,  Whitsunday,  Trinity  Sunday,  and  on  other  Sundays,  and  also  on  the 
high  feast  of  the  Assumption  of  our  Blessed  Lady,  the  Day  of  All  Saints, 
and  Good  Friday. 

The  orders  and  rules  of  1635  contained  regulations  respecting  the  robes, 
of  the  judges  on  saints'  days. 

See  Feasts,  vol.  v.  p.  325.     , 


Salary. — Salary  means  a  definite  payment  for  personal  services- 
arising  under  some  contract,  and  computed  by  time  (per  Bowen,  L.J.,  in 
In  re  Shine,  [1892]  1  Q.  B.  529). 

Where  a  bankrupt  is  in  receipt  of  a  salary  or  income,  the  Court  may 
order  it,  or  any  part  of  it,  to  be  paid  to  the  trustee  in  bankruptcy,  to  be> 
applied  by  him  in  the  manner  directed  (Bankruptcy  Act,  1883,  s.  53, 
subs.  2).     See  Bankruptcy,  vol.  i.  at  p.  504. 

Wages  earned  by  a  workman  in  a  colliery  are  not  "  salary  or  income  " 
within  the  subsection  (In  re  Jones,  [1891]  2  Q.  B.  231). 


Sale,   Bills  Of. — See  Bills  of  Sale. 


Sale  by  the  Court, 
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Scope  of  Article. — A  very  important  duty  exercised  by  the  Court  is  that 
of  carrying  out  the  sale  of  real  estate  of  the  suitors.  Of  recent  years 
various  causes  have  contributed  to  diminish  the  number  of  cases  in  which  it 
is  necessary  to  resort  to  the  Court  for  the  purpose.  The  increased  facilities 
for  selling  real  estate  conferred  by  modern  statutes  on  owners  having  but , 
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limited  interests,  the  wise  reluctance  of  the  Court  to  make  orders  for 
-general  administration,  except  where  absolutely  necessary,  and  the  difficulty 
of  obtaining  adequate  prices  for  landed  estates,  are  all  causes  which  have 
tended  in  this  direction.  Yet,  after  giving  full  weight  to  these  consider- 
ations, a  reference  to  the  Judicial  Statistics  will  prove  that  the  business  of 
this  character  transacted  in  the  Chancery  Division  is  very  considerable.  In 
1895  the  number  of  sales  was  463 ;  in  1896  there  were  sales  in  499  cases, 
the  aggregate  amounts  realised  being  £1,107,041,  3s.  2d.  and  £1,701,750, 16s. 
respectively. 

Sales  by  the  Court  may  be  effected  either  under  special  statutory  juris- 
diction or  under  its  general  jurisdiction.  Under  the  former  head  may  be 
classed  sales  carried  out  under  the  powers  conferred  by  the  Settled  Estates 
Act,  1877  (40  &  41  Vict.  c.  18),  and  the  Partition  Acts,  1868  (31  &  32  Vict. 
e.  40)  and  1876  (39  &  40  Vict.  c.  17).  Of  the  above-mentioned  statutes, 
the  Settled  Estates  Act  is  now  of  comparatively  slight  importance,  owing  to 
the  powers  conferred  on  tenants  for  life  by  the  Settled  Land  Acts.  The 
subject  of  sales  under  the  Partition  Acts  has  been  fully  dealt  with  under 
the  head  of  Partition,  in  vol.  x.  of  the  present  work. 

For  further  information  on  the  subject  of  sales  under  these  statutes,  the 
reader  is  referred  to  Dart  on  the  Law  of  Vendors  and  Purchasers,  6th  ed., 
c.  19.  This  article  will  be  confined  to  the  subject  of  the  sale  of  real  estate 
by  the  Court  under  its  general  jurisdiction. 

Jurisdiction  vested  in  Chancery  Division. — By  the  Judicature  Act,  1873, 
s.  34  (3),  all  causes  or  matters  for  the  purpose  of  the  sale  of  real  estates  are 
assigned  to  the  Chancery  Division  of  the  High  Court  of  Justice. 

By  Order  51,  r.  1,  of  the  Bules  of  the  Supreme  Court,  1883,  it  is  pro- 
vided that,  if  in  any  cause  or  matter  relating  to  real  estate  it  shall 
appear  necessary  or  expedient  that  the  real  estate  or  any  part  thereof 
■should  be  sold,  the  Court  or  a  judge  may  order  the  same  to  be  sold.  This 
rule  is  in  substitution  for  sec.  55  of  the  Chancery  Procedure  Act,  1852 
(15  &  16  Vict.  c.  86),  which  has  been  repealed  by  the  Statute  Law  Eevision 
Act,  1883  (46  &  47  Vict.  c.  49),  s.  4.  That  section  was  confined  to  cases 
where  a  sale  appeared  to  be  necessary  for  the  purposes  of  the  suit,  and  gave 
power  to  the  Court  to  direct  a  sale  before  the  hearing  in  those  cases  only  in 
which  the  Court  could,  under  the  old  practice,  have  given  such  directions 
•at  the  hearing  (see  Tulloch  v.  Tulloch,  1867,  L.  E.  3  Eq.  574;  Mandeno  v. 
Mandeno,  1853,  Kay,  App.  ii. ;  Bell  v.  Turner,  1876,  2  Ch.  D.  409  ;  London 
and  County  Bank  v.  Dover,  1879,  11  Ch.  D.  204).  But  though  the  rule  is 
less  restricted  in  its  terms  than  the  section,  it  does  not  give  power  to  the 
Court  to  order  a  sale  where  it  is  not  necessary  for  the  purposes  of  the 
action,  nor  does  it  enable  the  Court  to  sell  real  estate  in  cases  where  before 
•the  rule  it  possessed  no  such  power  (Ln  re  Bohinson,  Pickard  v.  Wheater, 
1885,  31  Ch.  D.  247 ;  see,  too,  Miles  v.  Jarvis,  1883,  50  L.  T.  48).  As  to 
what  is  a  cause  or  matter  relating  to  the  sale  of  real  estate  within  the  rule, 
■«ee  Staines  v.  Staines,  1886,  33  Ch.  D.  172. 

Jurisdiction  in  Foreclosure  or  Redemption  Actions. — In  proceedings  for 
•foreclosure  or  redemption  the  power  of  the  Court  to  order  a  sale  of  the 
■mortgaged  property  has  been  extended  by  sec.  25  of  the  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41).  Prior  to  that  statute 
there  was  power  under  sec.  48  of  the  Chancery  Procedure  Act,  1852,  to 
direct  a  sale  at  the  hearing  in  a  suit  for  foreclosure  upon  the  request  of  the 
mortgagee,  or  of  any  subsequent  incumbrancer,  or  of  the  mortgagor,  or  any 
person  claiming  under  them  respectively.  There  was,  however,  no  juris- 
diction to  direct  a  sale  on  an  interlocutory  application  before  decree  {London 
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and  County  Banking  Co.  v.  Dover,  1879,  11  Ch.  D.  204);  and  by  the  express 
terms  of  the  section,  where  the  request  for  a  sale  was  made  by  a  subsequent 
incumbrancer  or  the  mortgagor,  the  sale  could  not  be  directed  without  the 
consent  of  the  mortgagee,  unless  a  deposit  was  paid  for  the  purpose  of 
securing  the  performance  of  such  terms  as  the  Court  might  impose  on  the 
person  making  the  request.  By  the  Conveyancing  Act,  however  (which 
repealed  the  prior  enactment),  the  provisions  for  sale  are  extended  to 
redemption  actions,  and  any  person  entitled  to  redeem  may  have  a  judgment 
or  order  for  sale  instead  of  redemption  (s.  25  (1)).  Moreover,  in  any  action, 
whether  for  foreclosure  or  for  redemption,  the  Court  may,  on  the  request  of 
the  mortgagee,  or  of  any  person  interested  either  in  the  mortgage  money  or 
in  the  equity  of  redemption,  and  notwithstanding  the  dissent  of  any  other 
person,  and  notwithstanding  that  the  mortgagee  or  any  person  so  interested 
does  not  appear,  and  without  allowing  any  time  for  redemption,  or  for 
payment  of  any  mortgage  money,  direct  a  sale  of  the  mortgaged  property 
on  such  terms  as  it  thinks  fit,  including  deposit  in  Court  of  a  reasonable 
sum  fixed  by  the  Court,  to  meet  the  expenses  of  sale,  and  to  secure  the 
performance  of  the  terms  (s.  25  (2)).  In  an  action  brought  by  a  person 
interested  in  the  right  of  redemption,  and  seeking  a  sale,  the  Court  may,  on 
the  application  of  any  defendant,  direct  the  plaintiff  to  give  such  security 
for  costs  as  the  Court  thinks  fit,  and  may  give  the  conduct  of  the  sale 
to  any  defendant,  and  may  give  such  directions  as  it  thinks  fit  respecting 
the  costs  of  the  defendants  or  any  of  them  (s.  25  (3)).  The  Court  may 
direct  a  sale  without  previously  determining  the  priorities  of  incumbrancers 
(s.  25  (4)). 

Under  the  above  section  the  Court  can  direct  a  sale  at  any  stage  of  the 
action  before  foreclosure  absolute  {Union  Bank  of  London  v.  Ingram,  1882, 
20  Ch.  D.  463  ;  Woolley  v.  Colman,  1882,  21  Ch.  D.  169  ;  Weston  v.  David- 
son, 1882,  W.  1ST.  28).  As  to  the  practice  where  the  defendant  does  not 
appear,  see  Wade  v.  Wilson,  1882, 22  Ch.  D.  235 ;  South-  Western  District  Bank 
v.  Turner,  1882,  31  W.  E.  113. 

The  discretion  reposed  in  the  Court  by  the  section  is  to  be  exercised 
judicially  (Merchant  Banking  Co.  v.  London  and  Manseatic  Bank,  1886,  55 
L.  J.  Ch.  479  ;  Provident  Clerks  Mutual  Life  Assurance  Association  v.  Lewis, 
1893,  67  L.  T.  644;  Brewer  v.  Square,  [1892]  2  Ch.  111). 

As  to  security  for  costs  of  the  sale,  see  Woolley  v.  Colman,  1882,  21  Ch.  D. 
169  ;  Weston  v.  Davidson,  1882,  W.  K  28 ;  Brewer  v.  Square,  [1892]  2  Ch- 
ill ;  Cripps  v.  Wood,  1882,  51  L.  J.  Ch.  584.  In  Davies  v.  Wright,  1886, 
32  Ch.  D.  220,  North,  J.,  declined  to  order  a  mortgagor  having  conduct  of 
the  sale  to  give  security  for  costs. 

Mode  of  Sale. — In  all  cases  where  (inter  alia)  a  sale  is  ordered,  the  Court 
or  judge  may,  with  a  view  to  avoiding  expense  or  delay,  or  for  other  good 
reason,  authorise  the  same  to  be  carried  out  either  by  laying  proposals 
before  the  judge  at  chambers  for  his  sanction,  or  by  proceedings  altogether 
out  of  Court,  any  money  produced  by  the  sale  being  paid  into  Court  or  to> 
trustees  or  otherwise  dealt  with  as  the  judge  in  chambers  may  direct. 
Before,  however,  proceedings  altogether  out  of  Court  are  sanctioned,  the 
Court  must  be  satisfied  that  all  persons  interested  in  the  estate  to  be  soldi 
are  before  the  Court,  or  are  bound  by  the  order  for  sale,  and  the  order 
authorising  the  proceedings  must  be  prefaced  by  a  declaration  that  the 
judge  is  so  satisfied,  and  a  statement  of  the  evidence  on  which  such 
declaration  is  made  (Order  51,  r.  1  a).  As  to  the  terms  usually  imposed 
where  a  sale  is  directed  out  of  Court,  see  Pitt  v.  White,  1887,  57  L.  T.  650 ; 
In  re  Stedman,  Coombe  v.  Vincent,  1888,  58  L.  T.  709.     As  a  rule,  however. 
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a  sale  will  not  be  directed  to  take  place  out  of  Court  unless  all  parties  are 
sui  juris  and  consent.  Experience  has  proved  that,  as  a  rule,  better  prices 
are  obtained  on  a  sale  under  the  Court  than  on  one  by  the  parties  out  of 
Court  (see  observations  of  Chitty,  J.,  in  Strugnell  v.  Strugnell,  1884,  27 
Ch.  D.  258).  In  general  directions  will  be  given  that  the  sale  shall 
take  place  by  public  auction.  There  is,  however,  ample  jurisdiction  to 
dispose  of  the  property  in  the  method  which  appears  most  advantageous 
under  the  particular  circumstances.  Thus  the  Court  will  confirm  a  contract 
for  sale  to  a  private  buyer  if  on  the  evidence  it  is  satisfied  that  the  price 
offered  is  as  much  as  would  be  realised  at  a  sale  by  auction.  Where  all 
parties  interested  are  before  the  Court,  and  desire  that  method  of  sale,  it 
may  be  directed  to  take  place  before  the  Master  in  chambers  (Pemberton  v. 
Barnes,  1872,  L.  E.  13  Eq.  349);  or  it  may  be  effected  by  means  of  sealed 
tenders  sent  into  chambers  to  be  opened  by  the  Master  (Barlow  v.  Osborne, 
1858,  6  H.  L.  556).  Where  the  order  for  sale  indicates  a  particular 
method  of  carrying  it  out,  a  fresh  order  is  necessary  before  the  property 
can  be  realised  in  any  other  manner  (Berry  v.  Gibbons,  Ex  parte  Lee,  1872, 
L.  E.  15  Eq.  150).  The  sale  may  be  ordered  to  take  place  in  a  district 
registry,  but  it  is  entirely  within  the  discretion  of  the  judge  who  tries  the 
action  to  give  directions  on  the  subject,  and  his  discretion  will  not  be  inter 
fered  with  by  the  Court  of  Appeal  (Macdonald  v.  Foster,  1877,  6  Ch.  D. 
193). 

Incumbrancers. — The  common  form  of  order  for  sale  directs  the  property 
to  be  sold  free  from  the  incumbrances  of  such  of  the  incumbrancers  as  consent, 
and  subject  to  the  incumbrances  of  such  as  do  not  consent,  and  an  inquiry 
is  usually  directed  as  to  the  incumbrancers  and  their  priorities.  An  incum- 
brancer consenting  to  the  sale  will  be  paid  his  principal,  interest,  and  costs 
out  of  the  purchase-money  of  the  property,  subject  to  his  charge  in  priority 
to  the  costs  of  the  action  (Hepworth  v.  Heslop,  1844,  3  Hare,  485 ;  In  re 
Mackinlay,  Wood  v.  Machinlay,  1864,  2  De  G-.,  J.  &  S.  358).  He  is  entitled 
to  interest  for  six  months  from  the  date  of  his  consent,  or  up  to  the  time  of 
payment,  if  the  sale  takes  place  after  the  expiration  of  six  months  from  such 
date  (Bay  v.  Day,  1862,  31  Beav.  270).  An  incumbrancer  who  has  con- 
sented to  the  sale  is  bound  to  facilitate  it,  and  to  produce  the  deeds  of  the 
property  (Livesey  v.  Harding,  1839,  1  Beav.  343).  See  Daniell's  Ch.  Br.  pp. 
1072,  1073.  Under  the  Conveyancing  and  Law  of  Property  Act,  1881,  in 
the  case  of  the  sale  of  land  subject  to  any  incumbrance,  the  Court  may,  on 
the  application  of  any  party  to  the  sale,  make  provision  for  payment  into 
Court  of  a  sufficient  sum  to  provide  for  the  incumbrance,  together  with  a 
sum  not  exceeding  one-tenth  of  the  amount  to  be  paid  in,  to  meet  the  con- 
tingency of  further  costs,  expenses,  and  interest,  and  any  other  contingency, 
except  depreciation  of  investments.  Thereupon  the  Court  may  declare  the 
land  to  be  freed  from  the  incumbrance,  and  make  any  order  for  conveyance, 
or  vesting  order  proper  to  give  effect  to  the  sale,  and  give  directions  for  the 
retention  and  investment  of  the  money  in  Court  (s.  5).  See  Patching  v. 
Bull,  1882,  30  W.  E.  244 ;  Dickin  v.  Dickin,  1882,  30  W.  E.  887 ;  Milford 
Haven  Rwy.  and  Estate  Co.  v.  Mowatt,  1884,  28  Ch.  D.  402).  The  Court 
will  not  oblige  a  vendor  to  pay  money  under  the  section  for  the  purpose  of 
discharging  an  incumbrance,  where  to  do  so  would  inflict  great  hardship  on 
him  (In  re  Great  Northern  Rwy.  Co.  and  Sanderson,  1884,  25  Ch.  D.  788). 

Conduct  of  Sale. — In  the  case  of  a  sale  in  an  action  for  the  administration 
of  the  estate  of  a  deceased  person,  or  for  execution  of  the  trusts  of  a  written 
instrument,  the  conduct  of  the  sale  will  be  given  to  any  executor,  adminis- 
trator, or  trustee  in  whom  the  property  is  vested,  unless  the  Court  otherwise 
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directs  (Order  50,  r.  10).  In  other  cases  it  is  ordinarily  committed  to  the 
plaintiff  or  other  party  having  carriage  of  the  order  (Knott  v.  Cottee,  1859, 
27  Beav.  33) ;  even  though  in  a  sale  out  of  Court  he  would  not  be  the 
proper  person  to  conduct  it  (Dale  v.  Hamilton,  1853,  10  Hare,  App.  vii.). 
In  partition  actions  the  conduct  is  almost  invariably  given  to  the  plaintiff. 
But  a  party  having  leave  to  bid  at  the  sale  will  not  be  intrusted  with 
conduct  of  it  (Domville  v.  Berrington,  1837,  2  Y.  &  C.  723 ;  and  see  Sidney 
v.  Banger,  1841,  12  Sim.  118).  The  Court  has  an  absolute  discretion  in  the 
matter,  and  will  give  the  conduct  to  such  one  of  the  parties  as  in  the 
interest  of  all  it  considers  most  suitable  (Knott  v.  Cottee,  1859,  27  Beav.  33  ; 
Dixon  v.  Pyner,  1850,  7  Hare,  331).  As  to  conduct  of  sale  in  actions  for 
foreclosure  or  redemption,  see  Conveyancing  Act,  1881,  s.  25  (2)  (3) ;  Woolley 
v.  Colman,  1882,  21  Ch.  D.  169 ;  Davies  v.  Wright,  1886,  32  Ch.  D.  220. 
In  the  event  of  all  parties  having  liberty  to  bid,  the  Court  will  nominate 
some  independent  solicitor  to  conduct  the  sale,  and  in  such  case  it  is  usual 
for  the  official  solicitor  to  be  appointed  for  the  purpose  (see  Official 
Solicitor).  Where  conduct  is  given  to  one  party  to  the  action,  no 
other  party  is  entitled  to  interfere  in  the  sale  without  the  leave  of  the 
Court  (Dean  v.  Wilson,  1878,  10  Ch.  D.  136).  The  solicitor  of  the  party 
having  conduct  is,  as  between  vendor  and  purchaser,  considered  agent  for 
all  parties  to  the  action  (Daily  v.  Pullen,  1830,  1  Buss.  &  M.  296). 

Particulars  of  Sale. — It  is  the  duty  of  the  solicitor  for  the  party  having 
conduct  to  prepare  and  bring  into  chambers  the  particulars  of  sale,  showing 
the  proposed  method  of  lotting  the  property,  and  the  incumbrances  affect- 
ing each  part  thereof,  and  generally  giving  such  information  as  is  usual  in 
the  case  of  sales  not  under  the  direction  of  the  Court.  See  Particulars  of 
Sale. 

Abstract  of  Title ;  Reference  to  Conveyancing  Counsel. — Before  any  estate 
is  put  up  for  sale  under  a  judgment  or  order  an  abstract  of  the  title 
thereto  must,  unless  otherwise  directed,  be  laid  before  some  conveyancing 
counsel  approved  by  the  Court  or  judge  for  his  opinion  thereon,  to  enable 
proper  directions  to  be  given  respecting  the  conditions  of  sale,  and  other 
matters  connected  with  the  sale.  A  time  for  the  delivery  of  the  abstract 
to  the  purchaser  or  his  solicitor  is  to  be  specified  in  the  conditions  of  sale 
(Order  51,  r.  2).  As  a  rule,  the  abstract  is  directed  to  be  submitted  to  one 
of  the  conveyancing  counsel  of  the  Court,  as  to  whom,  see  Order  51, 
rr.  7-13,  and  see  Conveyancing  Counsel  of  the  Court.  The  rule  (which 
is  taken  from  sec.  56  of  the  Chancery  Procedure  Act,  1852)  is  not  imperative 
but  discretionary  only  (Gibson  v.  Woollard,  1854,  5  De  G.,  M.  &  G.  835). 
In  addition  to  the  ordinary  conditions  of  sale  (as  to  which,  see  B.  S.  C.  1883, 
App.  L.  No.  15),  the  conveyancing  counsel  will  prepare  such  special  con- 
ditions as  the  state  of  the  title  renders  necessary.  He  will  see  that  the 
title  is  one  which  can  be  properly  offered  to  a  purchaser ;  for  it  is  a  rule  with 
the  Court  that  it  will  not  knowingly  pass  off  an  absolutely  bad  title  by  the 
aid  of  special  conditions  (Hume  v.  Bentley,  1852,  5  De  G.  &  Sm.  527 ;  Nunn 
v.  Hancock,  1871,  L.  B.  6  Ch.  850;  Else  v.  Else,  1871,  L.  E.  13  Eq.  196; 
Dart,  p.  1326).  "  I  think,  where  the  sale  is  by  the  Court,  the  Court  is 
bound  to  take  more  especial  care,  if  possible,  that  there  shall  be  nothing  in 
the  conditions  or  in  the  representations  therein  contained  which  by  possi- 
bility can  mislead  a  purchaser,  because  the  purchaser  has  a  right  to  assume 
that  the  Court  will  take  very  good  care  that  there  shall  be  nothing  that  can 
in  any  way  mislead  him  as  to  the  title  he  is  getting  "  (per  Cotton,  L.J.,  In 
■re  Banister,  Broad  v.  Munton,  1879,  12  Ch.  D.  p.  150).  In  consequence  of 
the  rule  above  stated  it  is  the  practice,  at  any  rate  in  some  branches  of  the 
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Court,  upon  an  application  to  confirm  a  conditional  contract,  not  to  do  so 
absolutely  in  the  first  instance,  but  provisionally  on  the  purchaser  accepting 
the  title,  except  where  the  contract  has  been  settled  by  the  conveyancing 
counsel,  or  the  sale  is  under  conditions  which  have  been  already  approved 
and  settled  by  him.  This  course  has  been  found  very  convenient  in  practice, 
and  avoids  difficulties  which  might  arise  if  it  should  turn  out  that  a  doubt- 
ful title  is  being  forced  on  a  purchaser.  As  between  vendor  and  purchaser, 
the  conveyancing  counsel  is  treated  as  the  agent  of  the  vendor  {In  re 
Banister,  Broad  v.  Munton,  1879,  12  Ch.  D.  131).  The  conditions  of  sale 
having  been  prepared  by  the  conveyancing  counsel  are  finally  settled  by 
the  Master,  who  will  fix  the  time  and  place  of  sale,  and  direct  what  adver- 
tisements shall  be  issued.  The  particulars  and  conditions  must  be  printed, 
and  two  certified  copies  left  at  chambers  (Order  51,  r.  5). 

Auctioneer. — The  Master  will  also  appoint  the  auctioneer  to  conduct  the 
sale,  and  fix  the  remuneration  to  be  paid  to  him.  Such  remuneration  is,  in 
some  of  the  chambers,  allowed  according  to  a  fixed  scale  dependent  on  the 
value  of  the  property  sold  {In  re  Walford,  Walford  v.  Walford,  1888, 
59  L.  T.  397).  But  the  practice  is  not  uniform  in  this  respect,  it  being 
considered  in  the  chambers  of  some  of  the  judges  that  each  case  should 
be  dealt  with  on  its  merits,  and  that  remuneration  fixed  according  to  the 
nature  and  magnitude  of  the  business  to  be  transacted  is  more  just  and 
reasonable  than  remuneration  regulated  by  a  hard-and-fast  rule,  and 
dependent  solely  upon  the  amount  realized  by  the  sale.  The  auctioneer  is 
required  to  give  security  for  the  amount  of  deposits  which  are  likely  to 
come  to  his  hands. 

Reserved  Bidding. — Where  a  judgment  or  order  directs  any  property  to 
be  sold,  the  same  is  to  be  sold,  with  the  approbation  of  the  judge,  to  the  best 
purchaser  that  can  be  got  (Order  51,  r.  3).  On  a  sale  by  auction,  therefore, 
the  sale  will  be  subject  to  a  reserved  bidding  fixed  upon  proper  evidence  by 
the  Master  in  chambers ;  and  on  an  application  to  confirm  a  sale  by  private 
contract  he  will  require  to  be  satisfied  by  similar  evidence  that  the  price 
offered  is  adequate.  An  affidavit  for  the  purpose  of  enabling  the  Court  to 
fix  the  reserves  must  state  the  value  of  the  property  by  reference  to  an 
exhibit  containing  such  value,  so  that  it  may  not  be  disclosed  by  the 
affidavit  when  filed  (Order  51,  r.  4). 

Leave  to  Bid. — Any  party  to  the  action  desiring  to  bid  at  the  sale  should 
obtain  leave  to  do  so  {Elworthy  v.  Billing,  1841, 10  Sim.  98).  As  a  rule,  such 
leave  will  not  be  granted  to  a  party  having  conduct  of  the  sale  {Dommlle  v. 
Berrington,  1837,  2  Y.&  C.723);  nor  to  a  trustee,  except  under  special  circum- 
stances {Tennant  v.  Trenchard,  1869,  L.  B.  4  Ch.  535);  nor  to  an  executor 
in  an  administration  action  {Geldard  v.  Randall,  1845,  9  Jur.  1085) ;  nor  to 
the  solicitor  of  a  party  who  is  himself  unable  to  bid  {Guest  v.  Smythe,  1870, 
L.  B.  5  Ch.  551);  nor  to  a  receiver  {Alven  v.  Bond,  1841,  Elan.  &  K.  196). 
Where  leave  to  bid  was  given  to  the  solicitor  to  a  party  to  the  action,  it 
was  held  that  the  effect  of  the  order  and  subsequent  approval  of  a  contract 
■for  sale  to  such  solicitor  was  to  put  an  end  to  the  fiduciary  relation  in 
which  he  formerly  stood,  and  to  place  him  in  the  position  of  a  mere  stranger 
(Boswell  v.  Cooks,  1883,  23  Ch.  D.  302 ;  Coalcs  v.  Boswell,  1886,  11  App.  Cas. 
p.  242). 

Result  of  Sale. — The  auctioneer  appointed  by  the  Court  proceeds  at  the 
time  and  place  fixed  by  the  particulars  of  sale  to  offer  the  property,  and,  in 
'the  event  of  the  biddings  for  any  lot  exceeding  the  amount  of  the  reserve 
'fixed  by  the  Court,  the  highest  bidder  will  be  declared  the  purchaser.  The 
•result  of  the  sale  must  then  be  certified  under  the  hands  of  the  auctioneer  and 
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of  the  solicitor  of  the  party  conducting  the  sale.  Such  certificate  must  be  left 
at  the  chambers  of  the  judge  to  whom  the  action  is  assigned  at  least  one 
clear  day  before  the  day  appointed  for  certifying  the  results  (Order  51, 
rr.  6,  6  a).  On  the  appointed  day  the  certificate  of  result  of  sale  will  be 
settled,  and  subsequently  signed  and  filed  in  the  usual  way.  Provision  will 
also  be  made  for  the  deposits  received  by  the  auctioneer  being  brought  into 
Court.  It  is  within  the  authority  of  the  solicitor  to  apply  to  the  auctioneer 
for  the  deposits  for  the  purpose  of  paying  them  into  Court,  and  on  default  of 
the  solicitor  in  paying  in  deposits  received  by  him,  the  auctioneer  will  not 
be  held  liable  for  the  loss  (Biggs  v.  Bree,  1882,  51  L.  J.  Ch.  263  ;  Brown  v. 
Farebrother,  1888,  59  L.  T.  822). 

Until  the  certificate  of  the  Master  becomes  binding,  the  liabilities  of  an 
owner  do  not  attach  to  a  purchaser  (Ex  parte  Minor,  1805, 11  Ves.  559 ; 
9  E.  E.  247,  where  it  was  held  that  loss  by  fire  after  report,  but  before  con- 
firmation, fell  on  the  vendor ;  Twigg  v.  Fifield,  1807,  13  Ves.  517).  After 
certificate,  the  position  of  the  parties  is  altered,  and  any  loss  occurring  falls 
on  the  purchaser,  in  the  absence  of  fault  of  the  vendor  (Robertson  v.  Skelton, 
1849,  12  Beav.  260).  In  the  case  of  the  purchase  of  a  life  interest  the 
purchaser  is  liable  from  the  date  of  the  sale  and  not  from  the  time  when  the 
certificate  becomes  absolute  (Anson  v.  Towgood,  1820,  1  Jac.  &  W.  637). 

Opening  the  Biddings. — Under  the  old  practice  of  the  Court  of  Chancery, 
where  a  person,  before  the  certificate  of  result  had  become  binding,  came 
forward  and  offered  a  higher  price  than  the  sum  for  which  the  property  had 
been  sold,  the  biddings  were  opened,  that  is,  a  resale  was  directed.  This 
might  be  done  in  any  case,  except  where  the  sale  was  by  private  contract 
(Barlow  v.  Osborne,  1858,  6  H.  L.  556 ;  Waterhouse  v.  Wilkinson,  1864, 
1  Hem.  &  M.  636  ;  Millican  v.  Vanderplank,  1853,  11  Hare,  136).  The 
practice,  however,  which  had  long  been  viewed  with  disfavour  by  the  Courts, 
has  been  abolished  by  express  statutory  provision.  For,  by  the  Sale  of 
Land  by  Auction  Act,  1867  (30  &  31  Vict.  c.  48),  s.  7,  it  is  provided  that  such 
practice  shall,  after  August  1,  1867,  be  discontinued,  and  the  highest  bond 
fide  bidder  who  has  bid  a  sum  equal  to  or  higher  than  the  reserved  price,  if 
any,  shall  be  declared  the  purchaser,  unless  the  Court  shall,  on  the  ground 
of  fraud  or  improper  conduct  in  the  management  of  the  sale,  either  open 
the  biddings,  holding  such  bidder  bound  by  his  bidding,  or  discharge  him 
from  being  the  purchaser,  and  order  the  land,  to  be  resold  upon  such  terms 
as  to  costs  or  otherwise  as  the  Court  shall  think  fit  (see  Griffiths  v.  Jones, 
1873,  L.  E.  15  Eq.  279 ;  Delves  v.  Delves,  1875,  L.  E.  20  Eq.  77 ;  Brown  v. 
Oakshott,  1869,  38  L.  J.  Ch.  717).  The  principle  of  the  Act  applies  to  the 
case  of  a  sale  by  private  contract  entered  into  under  the  sanction  of  the 
Court  (In  re  Bartlett,  Newman  v.  Hook,  1880,  16  Ch.  D.  561 ;  Inre  Oriental 
Bank  Corporation,  1887,  56  L.  T.  868). 

Delivery  of  Abstract,  etc. — After  the  certificate  of  sale  has  become  bind- 
ing, it  is  the  duty  of  the  solicitor  conducting  the  sale,  within  the  time 
specified  in  the  conditions  of  sale,  to  deliver  to  the  purchaser  or  his  solicitor 
an  abstract  of  the  title  to  the  property.  The  title  will  be  investigated  in 
the  usual  way,  and  in  due  course  the  purchaser's  requisitions  and  objections 
thereon  will  be  sent  in.  In  the  event  of  any  point  arising  which  cannot  be 
satisfactorily  disposed  of  between  the  parties,  the  proper  course  is  for  a 
summons  to  be  issued,  or  an  appointment  obtained,  before  the  Master,  to 
consider  the  objections  raised  by  the  purchaser;  when,  if  necessary,  the 
opinion  of  the  conveyancing  counsel  may  be  obtained,  and  the  questioii 
settled,  it  being  open,  of  course,  to  either  party  to  have  the  matter  in 
dispute  referred  to  the  judge,  either  in  chambers   or  in  Court,  for  his| 
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decision.  Sometimes  the  course  adopted  is  that  the  party  conducting  the 
sale  issues  a  summons  for  an  order  on  the  purchaser  to  pay  his  purchase- 
money  into  Court.  Occasionally  recourse  is  had  to  the  procedure  under  the 
Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78).  It  is  conceived, 
however,  that  such  a  course  is  unnecessary,  and  that  there  is  ample  juris- 
diction to  dispose  of  all  questions  arising  on  the  title  in  the  action  or  matter 
in  which  the  order  for  sale  has  been  made. 

In  this  connection  it  may  be  mentioned  that  objections  for  want  of 
parties  and  the  like,  which  under  the  former  practice  were  of  common 
occurrence  (Darnell's  Ch.  Pr.,  5th  ed.,  p.  1165),  are  not  now  open  to  a  pur- 
chaser. For  by  sec.  70  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  an  order  of  the  Court  under  any  statutory  or  other  jurisdiction  will 
not,  as  against  a  purchaser,  be  invalidated  on  the  ground  of  want  of  juris- 
diction, or  of  want  of  any  concurrence,  consent,  notice,  or  service,  whether 
the  purchaser  has  notice  of  any  such  want  or  not.  The  section  is  applicable 
whether  the  objection  to  the  order  appears  on  the  face  of  it  or  not  (In  re 
Hall  Dare's  Contract,  1882,  21  Ch.  D.  41). 

Under  the  conditions  of  sale  ordinarily  in  use  in  the  case  of  a  sale  under 
the  Court,  power  is  usually  reserved  to  the  vendor,  with  the  sanction  of  the 
judge,  to  rescind  the  contract,  on  such  terms  as  the  judge  shall  direct,  in 
the  event  of  the  purchaser  insisting  on  any  objection  or  requisition  which 
the  vendor  cannot  or  declines  to  remove  or  comply  with,  or  that  an  order 
may  be  made  discharging  the  purchaser:  The  purchaser  in  such  case  will 
be  entitled  to  the  return  of  his  deposit ;  but  the  conditions  generally  pro- 
vide that  he  shall  not  be  entitled  to  interest,  costs,  expenses,  or  damages  in 
respect  of  his  purchase  (Daniell's  Forms,  p.  546).  In  the  absence  of  such 
conditions,  if  the  title  should  turn  out  to  be  a  bad  or  doubtful  one,  the  pur- 
chaser will  be  entitled  to  be  discharged  from  his  purchase;  and  in  such 
case  he  will  also  be  entitled  to  be  repaid  his  deposit,  with  any  dividend 
earned  by  it  if  it  has  been  invested  (Powell  v.  Powell,  1875,  L  R.  19  Eq. 
422),  and  to  be  paid  his  costs,  charges,  and  expenses  consequent  on  his 
becoming  purchaser,  and  of  investigating  the  title  (Calvert  v.  Godfrey,  1842, 
6  Beav.  97).  Where  there  is  a  fund  in  Court  the  costs  of  the  purchaser 
will  be  directed  to  be  paid  thereout  (Reynolds  v.  Blake,  1824,  2  Sim.  &  St. 
117).  If  there  be  no  fund  in  Court,  an  order  may  be  made  for  payment  of 
the  costs  by  the  plaintiff,  without  prejudice  to  the  question  how  they  should 
ultimately  be  borne  (Smith  v.  Nelson,  1826,  2  Sim.  &  St.  557  ;  25  E.  E.  266). 
But  a  defendant,  to  whom  the  conduct  of  a  sale  under  a  judgment  has  been 
given,  will  not  be  ordered  to  pay  the  purchaser's  costs  where  there  are  no 
funds  in  Court  (Mullins  v.  Hussey,  1866,  L.  E.  1  Eq.  488).  See  further, 
Daniell's  Ch.  Fr.  pp.  1088-1090,  1104,  1105 ;  Dart,  pp.  1335-1337 ;  Seton, 
pp.  311-313 ;  Morgan  and  Wurtzburg  on  Costs,  pp.  380,  381. 

Payment  into  Court  of  Purchase- Money. — Formerly  it  was  the  practice 
for  the  purchaser,  so  soon  as  he  had  completed  the  investigation  of  the  title,  to 
obtain  an  order  for  payment  into  Court  of  the  balance  of  his  purchase-money, 
such  order  being  usually  termed  a  "purchaser's  order."  Now,  however,  no 
order  for  payment  into  Court  of  purchase-money  is  necessary,  but  a  direction 
for  that  purpose,  signed  by  a  Master,  is  sufficient  authority  for  the  Pay- 
master-General to  receive  the  money  (Order  51,  r.  3  a).  Such  direction  is 
in  the  form  of  a  Pay  Office  lodgment  schedule,  and  operates  as  an  order 
(Supreme  Court  Punds  Eules,  1894,  r.  5). 

As  a  general  rule,  a  purchaser  will  not  be  permitted  to  pay  his  purchase- 
money  into  Court  until  he  has  accepted  the  title.  Under  special  circum- 
stances, however,  an  order  may  be  made,  giving  him  liberty  to  pay  in 
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-without  prejudice  to  his  acceptance  of  the  title  (Denning  v.  Henderson,  1847, 
1  De  G.  &  Sm.  689  ;  Butter  v.  Marriott,  1846,  10  Beav.  33).  He  will  not  be 
let  into  possession  until  the  title  is  accepted  (Hutton  v.  Mansell,  1840,  2 
Beav.  260 ;  Dempseyv.  Dempsey,  1847,  1  De  G-.  &  Sm.  691).  If  a  purchaser 
■enters  into  possession  without  the  leave  of  the  Court,  he  will  be  considered 
to  have  waived  all  objections  to  the  title  (  Wilding  v.  Andrews,  1838, 1  Coop. 
(C.  P.)  380). 

A  purchaser  is  required,  under  the  ordinary  conditions  of  sale,  to  pay 
interest  on  the  balance  of  his  purchase-money  from  .the  day  fixed  for  pay- 
meat  into  Court.  In  a  sale  under  the  direction  of  the  Court,  a  purchaser 
is  not  entitled  to  set  off  rents  and  profits  against  interest  (In  re  Smith,  Bay 
v.  Bonaini,  1886,  54  L.  T.  567 ;  55  L.  T.  329). 

Dealing  with  Bur  chase  -  Money. — The  purchaser's  order  or  lodgment 
schedule,  under  which  the  purchase-money  is  paid  into  Court,  usually  pro- 
vides that  such  purchase-money  shall  not  be  dealt  with  without  notice  to  the 
purchaser.  It,  however,  usually  provides  for  investment  of  the  purchase- 
money,  and  it  should  be  stated  at  whose  request  such  investment  is  made. 
When  the  conveyance  has  been  finally  completed  and  delivered  to  the 
purchaser,  the  vendor's  solicitor  should  obtain  from  him  an  authority  to 
deal  with  the  purchase-money ;  otherwise  he  will  have  to  be  served  with 
notice  of  any  petition,  summons,  or  other  application  for  distribution  of  the 
money.  Whether  he  will  be  entitled  to  his  costs  of  appearing  on  such  an 
application  will  depend  upon  whether  or  not  he  has  obtained  his  conveyance 
{Bamford  v.  Watts,  1840,  2  Beav.  201 ;  Noble  v.  Stow,  1861,  30  Beav.  272 ; 
Barton  v.  Latour,  1854,  18  Beav.  526). 

Settlement '  of  Conveyance. — In  case  of  dispute  between  the  vendor  and 
purchaser  as  to  the  form  of  the  conveyance  or  the  necessary  parties  thereto, 
it  must  be  settled  by  the  judge.  For  that  purpose  the  draft  is  brought  into 
chambers,  with  a  statement  of  the  points  in  dispute,  which  will  be  referred 
to  one  of  the  conveyancing  counsel  of  the  Court.  A  purchaser  has,  except 
under  special  circumstances,  to  bear  his  own  costs  of  getting  a  conveyance 
settled  by  the  judge  (Hodgson  v.  Shaw,  1847,  11  Jur.  95).  An  order 
settling  a  form  of  conveyance  is  subject  to  appeal  (Bollock  v.  Babbits,  1882, 
21  Ch.  D.  466). 

As  to  obtaining  orders  under  the  Trustee  Act,  1893,  s.  30,  vesting  the 
lands  in  the  purchaser,  or  under  sec.  33,  appointing  a  person  to  convey,  see 
Vesting  Oedee. 

Bossession. — Any  party  bound  by  the  order  for  sale  and  in  possession  of 
the  estate,  or  in  receipt  of  the  rents  and  profits  thereof,  may  be  compelled 
to  deliver  up  such  possession  or  receipt  to  the  purchaser,  or  such  other 
.person  as  may  by  the  order  be  directed  (Order  51,  r.  1).  If  any  party 
refuses  to  deliver  possession,  after  being  served  with  the  order  directing 
possession  to  be  given  to  the  purchaser,  a  writ  of  possession  may  be  issued 
<Order  42,  r.  5  ;  Order  48). 

Default  of  Burchaser. — If  the  purchaser  makes  default  in  payment  of  his 
purchase-money  and  completion  of  the  purchase,  the  vendor  may  apply  for 
an  order  for  payment  by  a  day  named,  and  in  default  for  a  resale  of  the 
property,  any  deficiency  on  such  resale  and  all  costs  and  expenses  occasioned^ 
by  the  default  being  paid  by  the  purchaser.  The  order  for  resale  does  not 
direct  the  purchaser  to  be  discharged  (Harding  v.  Harding,  1838,  4  Myl.  & 
Cr.  614).  And' after  an  order  for  a  resale,  a  purchaser  has  been  allowed  to 
complete  his  purchase  (Bobertsonv.  Skelton,  1850,  13  Beav.  91). 

[Authorities. — The  Annual  Br notice,  1898,  pp.  917-928  ;  Daniell,  Chancer^ 
Practice,  ,6th  ed.,  1884,  pp.  1071-1110;  Daniell,  Forms,  4th  ed.,  1885,  ppl 
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539-578 ;  Dart,  Vendors  and  Purchasers,  6th  ed.,  1818,  ch.  xx. ;  Morgan 
and  Wurtzburg  on  Costs,  1882,  pp.  377-381 ;  Seton,  Judgments  and  Orders,, 
5th  ed.,  ch.  xix.] 
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The  law  relating  to  the  sale  of  goods  was  codified  in  1893  by 
the  Sale  of  Goods  Act  of  that  year  (56  &  57  Vict.  c.  71) ;  and  the 
sections  referred  to  in  this  article  are  sections  of  that  Act,  except  where 
the  contrary  is  expressly  mentioned. 

Definitions. — A  contract  of  sale  of  goods  is  a  contract  whereby  the  seller 
transfers  or  agrees  to  transfer  the  property  in  goods  to  the  buyer  for 
a  consideration  in  money,  which  is  called  the  price ;  and  such  a  contract 
may  be  either  absolute  or  conditional  (s.  1  (1)  and  (2)).  Where  the  property 
in  the  goods  is  transferred  to  the  buyer  at  the  time  of  the  making  of 
the  contract,  the  contract  is  called  a  sale ;  and  where  the  transfer  of  the 
property  in  the  goods  is  to  take  place  at  a  future  time  or  subject  to 
some  condition  thereafter  to  be  fulfilled,  it  is  called  an  agreement  to  sell, 
and  becomes  a  sale  when  the  time  elapses  or  the  conditions  are  fulfilled 
subject  to  which  the  property  in  the  goods  is  to  be  transferred  (s.  1  (3)  and 
(4)).  The  term  "  goods  "  includes  emblements,  industrial  growing  crops, 
and  things  attached  to  or  forming  part  of  the  land  which  are  agreed  to  be 
severed  before  sale  or  under  the  contract  of  sale,  and  all  chattels  personal 
other  than  things  in  action  and  money  (s.  62  (1)). 

Capacity  of  Parties. — Capacity  to  buy  and  sell  is  regulated  by  the 
general  law  concerning  capacity  to  contract,  and  to  transfer  and  acquire 
property:  provided  that  where  necessaries  are  sold  and  delivered  to- 
an  infant,  or  minor,  or  to  a  person  who  by  reason  of  mental  incapacity 
or  drunkenness  is  incompetent  to  contract,  he  must  pay  a  reasonable  price 
therefor.  The  term  "necessaries"  means  goods  suitable  to  the  condition 
in  life  of  such  infant,  minor,  or  other  person,  and  to  his  actual  requirements 
at  the  time  of  the  sale  and  delivery  (s.  2 ;  see  Infants  ;  Lunacy  ;  Contract). 

Formalities  required. — A  contract  for  the  sale  of  goods  of  the  value  of 
£10  or  upwards  is  not  enforceable  by  action  unless  the  buyer  accepts  part 
of  the  goods  sold,  and  actually  receives  the  same,  or  gives  something- 
in  earnest  to  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  is  made  and  signed  by  the  party  to- 
be  charged  or  his  agent  in  that  behalf  ;  and  these  provisions  apply  notwith- 
standing that  the  goods  are  intended  to  be  delivered  at  a  future  time, 
or  are  not  at  the  time  of  the  contract  actually  made,  procured,  or  provided,, 
or  fit  or  ready  for  delivery  (s.  4  (1)  and  (2)).  This  section  re-enacts,  with 
verbal  alterations,  the  17th  section  of  the  Statute  of  Frauds,  as  amended  by 
the  7th  section  of  Lord  Tenterden's  Act,  which  is  repealed  by  the  Sale  of 
Goods  Act  (s.  60),. 
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A  note  or  memorandum  of  the  contract,  in  order  to  satisfy  the 
provisions  of  the  section,  must  contain  the  names  of  the  contracting  - 
parties,  or  descriptions  from  which  they  can  be  identified  (Bossiter  v.  Miller, 
1878,  3  App.  Cas.  1124;  Gathing  v.  King,  1877,  5  Ch.  D.  660;  Williams 
v.  Jordan,  1877,  L.  E.  6  Ch.  517 ;  Vandenberg  v.  Spooner,  1866,  L.  E.  1  Ex. 
316 ;  Donnison  v.  People's  Cafe'  Co.,  1881,  45  L.  T.  187),  the  particulars 
of  the  goods  sold,  and  the  terms  and  conditions  of  the  contract,  including 
the  price,  if  the  price  has  been  agreed  upon  {Goodman  v.  Griffiths,  1857, 
1  H.  &  K  574 ;  Elmore  v.  Kingscote,  1826,  5  Barn.  &  Cress.  583 ;  29  E.  E. 
341).  It  is  not  necessary  that  the  memorandum  should  be  made  at  the 
time  of  the  contract ;  but  it  must  be  made  before  the  commencement  of 
the  action  in  which  it  is  sought  to  enforce  the  contract  (Buxton  v.  Bust, 
1872,  L.  E.  7  Ex.  279  ;  Saunderson  v.  Jackson,  1800,  2  Bos.  &  Pul.  238; 
5  E.  E.  580 ;  Bill  v.  Bament,  1841,  9  Mee.  &  W.  36 ;  Lucas  v.  Dixon,  1889, 
22  Q.  B.  D.  357).  It  need  not  be  signed  by  both  of  the  parties.  It  is 
sufficient  if  the  defendant  or  his  duly  authorised  agent  has  signed  it 
(Egerton  v.  Mathews,  1805,  6  East,  307 ;  8  E.  E.  489 ;  Allen  v.  Bennet,  1810, 
3  Taun.  169 ;  12  E.  E.  633 ;  Thornton  v.  Kempster,  1814,  5  Taun.  786 ; 
15  E.  E.  658).  As  to  what  is  a  sufficient  signature  for  the  purpose  of 
the  section,  see  Caton  v.  Gaton,  1867,  L.  E.  2  H.  L.  127 ;  Schneider 
v.  Norris,  1814,  2  M.  &  S.  286 ;  15  E.  E.  250 ;  Knight  v.  Crockford,  1794, 

1  Esp.  190 ;  5  E.  E.  729 ;  Godwin  v.  Francis,  1870,  L.  E.  5  C.  P.  295  ; 
Selby  v.  Selby,  1817,  3  Mer.  2 ;  17  E.  E.  1 ;  and  as  to  signature  by  an 
agent,  see  Principal  and  Agent  ;  Broker  ;  Bought  and  Sold  Notes. 

It  is  not  necessary  that  all  the  terms  of  the  contract  should  appear  in 
one  document ;  nor  that  all  the  documents  should  be  signed.  The 
memorandum  may  consist  of  several  distinct  writings,  provided  that  they 
contain  references  to  each  other,  showing  that  they  relate  to  the  same 
transaction;  and  it  is  sufficient  if  one  of  such  writings  is  signed  by  the 
party  to  be  charged  (Allen  v.  Bennet,  1810,  3  Taun.  169;  12  E.  E.  633; 
Beirce  v.  Corf,  1874,  L.  E.  9  Q.  B.  210,  218  ;    Saunderson  v.  Jackson,  1800, 

2  Bos.  &  Pul.  238  ;  5  E  E.  580).  Parol  evidence  is  admissible  for  the 
purpose  of  identifying  any  references  in  the  written  documents  (Beirce  v. 
Corf,  supra) ;  but  not  for  the  purpose  of  connecting  two  or  more  documents 
which  do  not  refer  to  one  another  (Boydell  v.  Drummond,  1809,  11  East, 
142 ;  10  E.  E.  450 ;  Taylor  v.  Smith,  [1893]  2  Q.  B.  65).  In  Bearce  v. 
Gardner,  [1897]  1  Q.  B.  688,  it  was  held  that  a  letter  is  so  connected  with 
the  envelope  in  which  it  is  enclosed,  that  they  form  one  document  for  the 
purpose  of  the  section. 

There  is  an  acceptance  of  goods  within  the  meaning  of  the  section 
when  the  buyer  does  any  act  in  relation  to  the  goods  which  recognises 
a  pre-existing  contract  of  sale,  whether  there  be  an  acceptance  in  the 
performance  of  the  contract  or  not  (s.  4(3)).  In  Abbott  v.  Wolsey,  [1895] 
2  Q.  B.  97,  where  the  goods  were  delivered  to  the  buyer,  and  he  took 
samples  from  them,  and  after  examining  such  samples,  said  that  the  goods 
were  not  in  accordance  with  the  contract,  and  that  he  would  not  have 
them,  it  was  held  that  the  taking  and  examining  the  samples  were  "  acts  in 
relation  to  the  goods  which  recognised  a  pre-existing  contract  of  sale,"  and 
that  he  could  not  set  up  the  defence  that  there  was  no  memorandum 
in  writing  (see  also  Bushel  v.  Wheeler,  1844,  15  Ad.  &  E.  K  S.  442  m.; 
Saunders  v.  Topp,  1849, 4  Ex.  Eep.  390  ;  Morton  v.  Tibbett,  1850,  15  Ad.  & 
E.  N.  S.  428 ;  Kibble  v.  Gough,  1878,  38  L.  T.  204 ;  Bage  v.  Morgan,  1885, 
15  Q.  B.  D.  228).  On  the  other  hand,  where  a  purchaser  of  a  quantity  of 
deals  went  to  the   railway   station  to   which   they   were  consigned,  and 
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after  merely  looking  at  them,  rejected  them  as  not  being  according  to 
representation,  it  was  held  that  there  had  not  been  such  a  dealing  with  the 
goods  as  constituted  an  acceptance  within  the  meaning  of  the  section 
{Taylor  v.  Smith,  [1893]  2  Q.  B.  65 ;  and  see  Norman  v.  Phillips,  1845, 
14  Mee.  &  W.  277 ;  Hunt  v.  Hecht,  1853,  8  Ex.  Eep.  814). 

As  to  what  constitutes  a  giving  of  something  in  earnest,  or  in  part 
payment,  see  Blenkinsop  v.  Clayton,  1817,  7  Taun.  597 ;  18  E.  E.  602 ; 
Walker  v.  Nussey,  1847,  16  Mee.  &  W.  302. 

Subject-Matter  of  the  Contract. — The  goods  which  form  the  subject- 
matter  of  a  contract  of  sale  may  be  either  existing  goods,  owned  or  possessed 
by  the  seller,  or  future  goods,  to  be  manufactured  or  acquired  by  the  seller 
after  the  making  of  the  contract ;  and  there  may  be  a  contract  for  the  sale 
of  goods,  the  acquisition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen  (s.  5  (1)  and  (2)).  Where  the  seller  purports 
to  effect  a  present  sale  of  future  goods,  the  contract  operates  as  an  agree- 
ment to  sell  the  goods  (s.  5  (3)). 

Where  there  is  a  contract  for  the  sale  of  specific  goods,  and  the  goods  with- 
out the  knowledge  of  the  seller  have  perished  at  the  time  when  the  contract 
is  made,  the  contract  is  void  (s.  6  ;  see  Coutourier  v.  Hastie,  1850,  5  CI.  H.  L. 
673) ;  and  where  there  is  an  agreement  to  sell  specific  goods,  which  sub- 
sequently, without  any  fault  on  the  part  of  the  seller  or  buyer,  perish  before 
the  risk  has  passed  to  the  buyer,  the  agreement  is  thereby  avoided  (s.  7). 
The  expression  "specific  goods"  means  goods  which  are  identified  and 
agreed  upon  at  the  time  when  the  contract  of  sale  is  made  (s.  62  (1)). 

The  Price. — The  price  in  a  contract  of  sale  may  be  fixed  by  the  contract,  or 
may  be  left  to  be  fixed  in  the  manner  thereby  agreed,  or  may  be  determined  by 
the  course  of  dealing  between  the  parties ;  and  if  not  so  fixed  or  determined, 
the  buyer  must  pay  a  reasonable  price  (s.  8).  Where  it  is  agreed  that  the 
price  shall  be  fixed  by  the  valuation  of  a  third  party,  and  such  third  party 
cannot  or  does  not  make  such  valuation,  the  agreement  is  avoided ;  but  if 
in  such  a  case  the  goods ,  or  any  part  thereof  have  been  delivered  to  or 
appropriated  by  the  buyer,  he  must  pay  a  reasonable  price  therefor  ;  and  if 
the  third  party  is  prevented  from  making  the  valuation  by  the  fault  of  the 
seller  or  buyer,  the  party  not  in  fault  may  maintain  an  action  for  damages 
against  the  party  in  fault  (s.  9 ;  and  see  Valuation). 

Stipulations  as  to  Time. — Unless  a  different  intention  appears  from  the 
terms  of  the  contract,  stipulations  as  to  time  of  payment  are  not  deemed  to 
be  of  the  essence  of  a  contract  of  sale.  Whether  any  other  stipulation  as  to 
time  is  of  the  essence  of  the  contract  or  not  depends  on  the  terms  of  the 
contract  (s.  10  (1)  ;  see  Time  as  an  Element  in  Contract).  In  a  contract  of 
sale,  the  term  "  month  "  prima  facie  means  calendar  month  (s.  10  (2)). 

Conditions  and  Warranties. — A  condition  in  a  contract  of  sale  is  a 
stipulation,  the  breach  of  which  gives  rise  to  a  right  to  treat  the  contract  as 
repudiated.  A  warranty  is  an  agreement  with  reference  to  the  goods  which 
is  collateral  to  the  main  purpose  of  the  contract,  the  breach  of  which  gives 
rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject  the  goods  and  treat 
the  contract  as  repudiated.  Whether  a  stipulation  in  a  contract  of  sale  is  a 
condition  or  a  warranty  depends  in  each  case  on  the  construction  of  the 
contract.  A  stipulation  may  be  a  condition,  though  called  a  warranty  in  the 
contract  (s.  11  (1)  (b);  s.  62  (1) ;  see  Banner-man  v.  White,  1861,  10  C.  B. 
N.  S.  844,  860 ;  Street  v.  Blay,  1831,  2  Barn.  &  Adol.  456  ;  Mondell  v.  Steel, 
8  Mee.  &  W.  858 ;  Head  v.  Tattersall,  1871,  L.  E.  7  Ex.  7). 

Whenever  a  contract  of  sale  is  subject  to  any  condition  to  be  fulfilled  by 
the  seller,  the  buyer  may  waive  the  condition,  or  may  elect  to  treat  a 
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breach  thereof  as  a  breach  of  warranty,  and  not  as  a  ground  for  treating  the 
contract  as  repudiated ;  and  where  the  contract  is  not  severable,  and  the 
buyer  has  accepted  the  goods,  or  part  thereof,  or  where  the  contract  is  for 
specific  goods,  the  property  in  which  has  passed  to  the  buyer,  he  can  only 
treat  a  breach  of  any  such  condition  as  a  breach  of  warranty,  and  not  as  a 
ground  for  rejecting  the  goods  and  treating  the  contract  as  repudiated, 
unless  there  be  a  term  of  the  contract,  express  or  implied,  to  that  effect 
(s.  11  (1)  (a)  and  (c) ;  see  Street  v.  Blay,  1831,  2  Barn.  &  Adol.  456 ;  Hayworth 
v.  Hutchinson,  1867,  L.  E.  2  Q.  B.  447  ;  Parson  v.  Sexton,  1847, 4  C.  B.  899 ; 
Adam  v.  Richards,  1795,  2  Black.  H.  573 ;  3  E.  E.  508 ;  Head  v.  Tattersall, 
1871,  L.  E.  7  Ex.  7). 

(a)  Implied  Undertaking  as  to  Title. — In  a  contract  of  sale,  unless  the  cir- 
cumstances of  the  contract  are  such  as  to  show  a  different  intention,  there 
is,  on  the  part  of  the  seller,  an  implied  condition  that  in  the  case  of  a  sale 
he  has  a  right  to  sell  the  goods,  and  that  in  the  case  of  an  agreement  to  sell 
he  will  have  such  a  right  at  the  time  when  the  property  is  to  pass ;  and  an 
implied  warranty  that  the  buyer  shall  have  and  enjoy  quiet  possession  of 
the  goods,  and  that  the  goods  shall  be  free  from  any  charge  or  encumbrance 
in  favour  of  any  third  party,  not  declared  or  known  to  the  buyer  before  or 
at  the  time  when  the  contract  is  made  (s.  12).  This  section  slightly  alters 
the  previous  law  on  the  subject  (see  Morley  v.  Attenborough,  1849,  3  Ex. 
Eep.  500  ;  Bagueley  v.  Hawley,  1867,  L.  E.  2  C.  P.  625  ;  Eichholz  v.  Ban- 
nister, 1864,  17  C.  B.  N.  S.  708). 

(b)  Implied  Conditions  and  Warranties  as  to  Quality  or  Fitness. — Where 
goods  are  sold  by  description,  there  is  an  implied  condition  that  they  shall 
correspond  with  the  description  ;  and  if  they  are  sold  by  sample,  as  well  as 
by  description,  it  is  not  sufficient  that  the  bulk  corresponds  with  the  sample 
if  the  goods  do  not  also  correspond  with  the  description  (s.  13).  In  the 
case  of  a  sale  by  sample  there  are  implied  conditions,  that  the  bulk  shall 
correspond  with  the  sample  in  quality  ;  that  the  buyer  shall  have  a  reason- 
able opportunity  of  comparing  the  bulk  with  the  sample ;  and  that 
the  goods  shall  be  free  from  any  defect,  rendering  them  unmerchantable, 
which  would  not  be  apparent  on  reasonable  examination  of  the  sample 
(s.  15).     As  to  what  is  deemed  to  be  a  sale  by  sample,  see  Sample,  Sale  by. 

Where  a  buyer  of  goods,  expressly  or  by  implication,  makes  known  to 
the  seller  the  particular  purpose  for  which  the  goods  are  required,  so  as  to 
show  that  the  buyer  relies  on  the  seller's  skill  or  judgment,  and  the  goods 
are  of  a  description  which  it  is  in  the  course  of  the  seller's  business  to 
supply  (whether  he  be  the  manufacturer  or  not),  there  is  an  implied  condi- 
tion that  the  goods  shall  be  reasonably  fit  for  such  purpose ;  provided  that 
in  the  case  of  a  contract  for  the  sale  of  a  specified  article  under  its  patent 
or  other  trade  name,  there  is  no  implied  condition  as  to  its  fitness  for  any 
particular  purpose  (s.  14  (1)  ;  and  see  Jones  v.  Bright,  1829,  5  Bing.  533  ; 
30  E.  E.  728 ;  Bigge  v.  Parkinson,  1862,  7  H.  &  N".  955  ;  Randall  v.  Newson, 
1877,  2  Q.  B.  D.  102).  Where  goods  were  bought  under  a  written  contract, 
which  contained  no  reference  to  the  particular  purpose  for  which  they  were 
required,  it  was  held  that  parol  evidence  was  admissible  to  prove  that,  prior 
to  the  making  of  the  contract,  the  buyer  had  made  known  to  the  sellers  the 
purpose  for  which  he  required  the  goods,  and  relied  on  their  skill  and  judg- 
ment, so  as  to  imply  a  condition  of  fitness  for  such  purpose  {Gillespie  v. 
Cheney,  [1896]  2  Q.  B.  59).  It  was  also  held,  in  the  same  case,  that  a  sale 
of  coals  under  a  particular  denomination  known  in  the  coal  trade,,  was  not 
a  sale  "  of  a  specified  article  under  its  patent  or  other  trade  name  "  within 
the  meaning  of  the  subsection. 
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Where  goods  are  bought  by  description  from  a  seller  who  deals  in  goods 
of  that  description  (whether  he  be  the  manufacturer  or  not),  there  is  an 
implied  condition  that  the  goods  shall  be  of  merchantable  quality ;  provided 
that  if  the  buyer  has  examined  the  goods,  there  is  no  implied  condition  as 
regards  defects  which  such  examination  ought  to  have  revealed  (s.  14  (2) ; 
see  Mody  v.  Gregson,  1868,  L.  K.  4  Ex.  49  ;  Drummond  v.  Van  Ingen,  1887, 
12  App.  Cas.  284 ;  Emmerton  v.  Matthews,  1862,  7  H.  &  N.  586  ;  Smith  v. 
Baker,  1879,  40  L.  T.  261 ;  Burnhy  v.  Bollett,  1847,  16  Mee.  &  W.  644). 
The  implied  condition  of  merchantableness  is  not  excluded  by  the  fact  of 
the  sale  having  been  by  sample,  as  well  as  by  description,  if  the  defects 
were  so  latent  that  they  could  not  be  discovered  by  a  reasonable  examina- 
tion of  the  sample  {Drummond  v.  Van  Ingen,  supra). 

Subject  to  the  provisions  of  the  Sale  of  Goods  Act,  referred  to  above, 
and  to  the  provisions  of  any  statute  in  that  behalf,  there  is  no  implied 
warranty  or  condition  as  to  the  quality  or  fitness  for  any  particular  purpose 
of  goods  supplied  under  a  contract  of  sale  (s.  14),  except  where  such 
warranty  or  condition  is  annexed  by  usage  of  trade  (s.  14  (3) ;  see  Jones  v. 
Bowden,  1813,  4  Taun.  847 ;  14  E.  E.  683).  The  Merchandise  Marks  Act, 
1887  (50  &  51  Vict.  c.  28),  s.  17,  provides  that  on  a  contract  for  the  sale 
of  goods  to  which  a  trade-mark,  or  mark,  or  trade  description  has  been 
applied,  the  vendor  shall  be  deemed  to  warrant  that  the  mark  is  a  genuine 
trade-mark  and  not  forged  or  falsely  applied,  or  that  the  trade  description 
is  not  a  false  trade  description  within  the  meaning  of  the  Act,  unless  the 
contrary  is  expressed  in  some  writing,  signed  by  or  on  behalf  of  the  vendor, 
and  delivered  at  the  time  of  the  contract  to  and  accepted  by  the  buyer. 
And  the  Act  of  37  &  38  Vict.  c.  51,  s.  4,  provides  that  every  contract  for  the 
sale  of  a  chain  cable  shall,  in  the  absence  of  express  stipulation  to  the 
contrary,  be  deemed  to  imply  a  warranty  that  the  cable  has  been  before 
delivery  tested  and  stamped  in  accordance  with  the  Chain  Cables  and 
Anchors  Acts,  1864-1874. 

An  express  warranty  or  condition  does  not  negative  a  warranty  or  condi- 
tion implied  by  the  Sale  of  Goods  Act  unless  inconsistent  therewith  (s.  14  (4)). 
As  to  what  constitutes  an  express  warranty,  see  Cavev.  Coleman,  1828, 3  Man. 
&  E.  2 ;  32  E.  E.  709  ;  Ormrod  v.  Ruth,  1845,  14  Mee.  &  W.  651 ;  Dunlop 
v.  Waugh,  1792,  1  Pea.  167  ;  Hopkins  v.  Tanqueray,  1854,  15  C.  B.  130  ; 
Wright  v.  Crookes,  1840, 1  Sco.  N.  E.  685 ;  Stucley  v.  Bailey,  1862,  1  H.  &  C. 
405 ;  and  see  Warranty.  A  mere  representation  may  amount  to  a  warranty, 
if  it  appears  to  have  been  intended  as  such  (see  the  cases  just  cited).  A 
warranty  given  after  the  completion  of  the  sale  is  ineffectual,  unless 
supported  by  a  new  consideration  (Roscorla  v.  Thomas,  1842,  3  Ad.  &  E. 
N.  S.  234). 

When  the  Property  passes. — In  the  case  of  a  contract  for  the  sale  of  un- 
ascertained goods,  no  property  in  the  goods  is  transferred  to  the  buyer 
unless  and  until  the  goods  are  ascertained  (s.  16).  Thus,  where  the  goods 
sold  form  part  of  a  larger  quantity  in  bulk,  the  property  in  such  goods 
cannot  pass  to  the  buyer  until  they  have  been  distinguished  and  separated 
from  the  rest  of  the  bulk  (see  Gillett  v.  Hill,  1834,  2  C.  &  M.  530  ;  Bush  v. 
Davis,  1814,  2  M.  &  S.  397  ;  15  E.  E.  288 ;  Dixon  v.  Yates,  1833,  5  Barn.  & 
Adol.  313,  340). 

In  the  case  of  a  contract  for  the  sale  of  specific  or  ascertained  goods,  the 
time  at  which  the  property  in  them  passes  to  the  buyer  depends  upon  the 
intention  of  the  parties,  to  be  ascertained  from  the  terms  of  the  contract, 
the  conduct  of  the  parties,  and  the  circumstances  of  the  case  (s.  17). 

The  Sale  of  Goods  Act  contains  rules  for  ascertaining  the  intention  of 

VOL.  XI.  23 


:354  SALE  OF  GOODS 

the  parties,  unless  a  different  intention  appears,  as  to  when  the  property  ia 
the  goods  is  to  pass  to  the  buyer  (s.  18).  In  the  case  of  an  unconditional 
contract  for  the  sale  of  specific  goods,  in  a  deliverable  state  (i.e.  in  such  a 
state  that  the  buyer  would  under  the  contract  be  bound  to  take  delivery  of 
them,  s.  62  (4)),  the  property  passes  when  the  contract  is  made,  and  it  is 
immaterial  whether  the  time  of  payment  or  the  time  of  delivery,  or  both, 
be  postponed  (r.  1 ;  see  Tarling  v.  Baxter,  1827,  6  Barn.  &  Cress.  360 ; 
30  R.  B.  355).  In  the  case  of  a  sale  of  specific  goods,  if  the  seller  is 
bound  to  do  something  to  the  goods,  for  the  purpose  of  putting  them  into- 
a  deliverable  state,  or  is  bound  to  weigh,  measure,  test,  or  do  some  other 
act  or  thing  with  reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does,  not  pass  until  such  act  or  thing  is  done,  and  the 
buyer  has  notice  thereof  (rr.  2  and  3  ;  see  Acraman  v.  Morrice,  1849,  8  C.  B. 
449;  Zagury  v.  Furnell,  1809,  2  Camp.  N.  P.  240 ;  11  E.  E.  704;  Simmons 
v.  Swift,  1826,  5  Barn.  &  Cress.  857 ;  29  E.  E.  438 ;  Tansley  v.  Turner* 
1835,  2  Sco.  238). 

Where  the  goods  are  delivered  to  the  buyer  on  approval,  or  "  on  sale  or 
return,"  or  other  similar  terms,  the  property  therein  passes  to  the  buyer 
when  he  signifies  his  approval  or  acceptance  to  the  seller,  or  does  any  other 
act  adopting  the  transaction;  or,  if  he  does  not  signify  his  approval  or 
acceptance,  but  retains  the  goods  without  giving  notice  of  rejection,  then, 
if  a  time  has  been  fixed  for  the  return  of  the  goods,  on  the  expiration  of 
such  time,  and  if  no  time  has  been  fixed,  on  the  expiration  of  a  reasonable 
time  (r.  4).  In  Kirkham  v.  Atteriborough,  [1897]  1  Q.  B.  201,  where  a 
person  who  had  received  goods  on  sale  or  return  pledged  them,  it  was  held 
that  pledging  them  was  an  act  adopting  the  transaction,  and  that  therefore 
the  property  passed,  and  the  seller  had  no  right  to  recover  the  goods  from 
the  pledgee.  It  is  sufficient  if  any  act  is  done  which  is  inconsistent  with 
the  return  of  the  goods  (ibid.). 

Where  the  contract  is  for  the  sale  of  unascertained  or  future  goods  by 
description,  and  goods  of  that  description  and  in  a  deliverable  state  are 
unconditionally  appropriated  to  the  contract  with  the  assent,  express  or 
implied,  of  both  parties,  the  property  in  the  goods  thereupon  passes  to  the 
buyer.  Such  assent  may  be  given  either  before  or  after  the  appropriation 
is  made ;  and  where,  in  pursuance  of  the  contract,  the  seller  delivers  the 
goods  to  the  buyer  or  to  a  carrier  or  other  bailee  for  the  purpose  of 
transmission  to  the  buyer,  and  does  not  reserve  the  right  of  disposal,  he 
is  deemed  to  have  unconditionally  appropriated  the  goods  to  the  contract 
(r.  5  ;  see  Jenner  v.  Smith,  1869,  L.  E.  4  C.  P.  270 ;  Inglis  v.  Stock,  1885,  10 
App.  Cas.  263;  Ex  parte  Pearson,  1868,  L.  E.  3  Ch.  443;  Bohde  v.  Thwaitesr 

1827,  6  Barn.  &  Cress.  388 ;  30  E.  E  363). 

As  a  general  rule,  in  the  case  of  a  contract  for  the  sale  of  a  chattel,  to- 
be  manufactured  by  the  seller,  the  property  in  the  chattel  does  not  pass  to 
the  buyer  until  it  has  been  completed  and  appropriated  to  the  contract 
with  his  assent  (Atkinson  v.  Bell,  1828,  8  Barn.  &  Cress.  277;  32  E.  B.  ' 
382 ;   Wilkins  v.  Bromhead,  1844,  6  Man.  &  G.  963 ;  Carruthers  v.  Payne, 

1828,  5  Bing.  270  ;  30  B.  E.  592).  It  is,  however,  competent  to  the  parties, 
to  agree  that  at  a  particular  stage  in  the  construction  of  the  chattel  it 
shall  be  appropriated  to  the  contract  of  sale,  and  the  property  therein,  so 
far  as  it  is  then  completed,  shall  pass  to  the  buyer,  and  subsequent  additions 
to  the  chattel  become,  as  they  are  added,  his  property ;  and  such  an  agree- 
ment is  to  be  inferred,  in  the  absence  of  circumstances  pointing  to  a. 
different  conclusion,  from  a  provision  in  the  contract  that  an  instalment  of 
the  price  shall  be  paid  at  a  particular  stage,  and  other  instalments  accord- 
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ing  to  the  progress  of  the  work  (Seath  v.  Moore,  1886,  11  App.  Cas.  350 ; 
Woods  v.  Russell,  1822,  5  Barn.  &  Aid.  942 ;  24  E.  B.  621 ;  Clarke  v.  Spence, 
1836,  4  Ad.  &  E.  448). 

Jus  disponendi. — Where  there  is  a  contract  for  the  sale  of  specific 
goods,  or  where  goods  are  subsequently  appropriated  to  the  contract,  the 
seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve  the  right 
of  disposal  of  the  goods  until  certain  conditions  are  fulfilled ;  and  in  such 
a  case,  notwithstanding  the  delivery  of  the  goods  to  the  buyer,  or  to  a 
carrier  or  bailee  for  the  purpose  of  transmission  to  the  buyer,  the  property 
in  the  goods  does  not  pass  until  such  conditions  are  fulfilled.  Where  the 
goods  are  shipped,  and  by  the  bill  of  lading  they  are  deliverable  to  the 
order  of  the  seller  or  his  agent,  the  seller  is  primd  facie  deemed  to  reserve 
the  right  of  disposal;  and  where  the  seller  draws  on  the  buyer  for  the 
price,  and  transmits  the  bill  of  exchange  and  bill  of  lading  to  the  buyer 
together  to  secure  acceptance  or  payment  of  the  bill  of  exchange,  the 
buyer  is  bound  to  return  the  bill  of  lading  if  he  does  not  honour  the  bill  of 
exchange,  and  if  he  wrongfully  retains  the  bill  of  lading  the  property  in 
the  goods  does  not  pass  to  him  (s.  19 ;  see  Calm  v.  Pocket's,  etc.,  Co.,  [1898] 
2  Q.  B.  61). 

Bisk  of  Loss. — Unless  it  is  otherwise  agreed,  the  goods  remain  at  the 
seller's  risk  until  the  property  therein  passes  to  the  buyer,  and  then  they 
are  at  the  buyer's  risk  whether  delivery  has  been  made  or  not :  provided 
that  where  delivery  has  been  delayed  through  the  fault  of  either  party  the 
goods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss  which  might 
not  have  occurred  but  for  such  fault  (s.  20 ;  see  Tarling  v.  Baxter,  1827,  6 
Barn.  &  Cress.  360 ;  30  E.  E.  355 ;  Inglis  v.  Stock,  1885,  10  App.  Cas.  263 ; 
Martineau  v.  Kitching,  1872,  L.  E.  7  Q.  B.  436). 

Transfer  of  Title. — Subject  to  certain  exceptions,  when  goods  are  sold 
by  a  person  who  is  not  the  owner  thereof,  and  who  does  not  sell  them  under 
the  authority  or  with  the  consent  of  the  owner,  the  .buyer  acquires  no  better 
title  to  the  goods  than  the  seller  had,  unless  the  owner  is  by  his  conduct 
precluded  from  denying  the  seller's  authority  to  sell  (s.  21 ;  White  v. 
Spettigue,  1845,  13  Mee.  &  W.  603 ;  Cooper  v.  Willomatt,  1845,.  1  C.  B. 
672 ;  Cundy  v.  Lindsay,  1878,  3  App.  Cas.  459  ;  as  to  sales  in  market  overt, 
and  sales  by  mercantile  agents  in  possession  of  goods  or  documents  of  title 
thereto  with  the  consent  of  the  owner,  and  by  persons  held  out  by  the 
owner  as  having  authority  to  sell,  see  Market  Oveet;  Principal  and 
Agent).  Where,  however,  the  seller  has  a  voidable  title  to  the  goods,  and 
his  title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer  acquires  a 
good  title  thereto,  provided  he  buys  them  in  good  faith  and  without  notice 
of  the  seller's  defect  of  title  (s.  23  ;  as  to  the  meaning  of  "  voidable  title," 
see  Cundy  v.  Lindsay,  1878,  3  App.  Cas.  459 ;  Stevenson  v.  Newnham,  1853, 
13  C.  B.  285 ;  Bentley  v.  Vilmont,  1887,  12  App.  Cas.  471 ;  Load  v.  Green, 
1846,  15  Mee.  &  W.  216). 

Where  a  person  having  sold  goods  continues  or  is  in  possession  of  the 
goods,  or  of  the  documents  of  title  thereto,  the  delivery  or  transfer  by  him, 
or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title, 
under  any  sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiving 
the  same  in  good  faith  and  without  notice  of  the  previous  sale,  has  the 
same  effect  as  if  the  person  making  the  delivery  or  transfer  were  expressly 
authorised  by  the  owner  of  the  goods  to  make  the  same  (s.  25  (1) ;  Factors 
Act,  1889,  s.  8).  And  where  a  person  having  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods  or  the 
documents  of  title  thereto,  the  delivery  or  transfer  by  that  person  (see 
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Nicholson  v.  Harper,  [1895]  2  Ch.  415),  or  by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of  title,  under  any  sale,  pledge,  or  other  dis- 
position thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  the  original  seller  in  respect  of  the 
goods,  has  the  same  effect  as  if  the  person  making  the  delivery  or  transfer 
were  a  mercantile  agent  in  possession  of  the  goods  or  documents  of  title 
with  the  consent  of  the  owner  (s.  25  (2) ;  Factors  Act,  1889,  s.  9 ;  as  to  the 
meaning  of  "  mercantile  agent,"  and  the  effect  of  a  delivery  or  transfer  by 
such  an  agent,  see  Principal  and  Agent).  A  hire-purchase  agreement 
may  amount  to  an  agreement  to  buy  goods,  for  this  purpose.  Whether  it 
does  so  or  not  depends  upon  whether  the  hirer  has  merely  an  option  to 
buy  the  goods,  or  whether  he  is  bound  under  the  agreement  to  pay  all  the 
instalments,  subject  to  the  payment  of  which  the  goods  are  to  become  his 
property,  and  has  no  right  to  put  an  end  to  the  agreement,  by  returning 
the  goods  or  otherwise,  until  all  of  such  instalments  have  been  paid  (Helby 
v.  Matthews,  [1895]  App.  Cas.  471 ;  Lee  v.  Butler,  [1893]  2  Q.  B.  318 ; 
Thompson  v.  Veale,  1896,  74  L.  T.  130 ;  Hull  Hopes  Co.  v.  Adams,  1895,  65 
L.  J.  Q.  B.  114).  It  is  not  necessary  that  the  agreement  to  buy  the  goods 
should  be  in  writing,  though  they  are  of  the  value  of  more  than  £10.  It 
is  sufficient  if  the  goods  or  documents  of  title  are,  with  the  consent  of  the 
seller,  in  the  possession  of  a  person  who  has  in  fact  agreed  to  buy  the 
goods,  whether  such  agreement  would  have  been  enforceable  by  action  or 
not  (Hugill  v.  Masker,  1889,  22  Q.  B.  D.  364). 

A  writ  of  fieri  facias  or  other  writ  of  execution  against  goods  binds  the 
property  in  the  goods  of  the  execution  debtor  as  from  the  time  when  the 
writ  is  delivered  to  the  sheriff  to  be  executed ;  but  not  so  as  to  prejudice 
the  title  to  such  goods  acquired  by  any  person  in  good  faith  and  for  valuable 
consideration  before  the  seizure,  unless  such  person  had  at  the  time  when 
he  acquired  his  title  notice  that  such  writ  or  any  other  writ  by  virtue  of 
which  the  goods  might  be  seized  had  been  delivered  to  and  remained 
unexecuted  in  the  hands  of  the  sheriff  (s.  26). 

Performance  of  the  Contract. — It  is  the  duty  of  the  seller  to  deliver  the 
goods,  and  of  the  buyer  to  accept  and  pay  for  them,  in  accordance  with  the 
terms  of  the  contract  of  sale  (s.  27).  Unless  otherwise  agreed,  delivery  of 
the  goods  and  payment  of  the  price  are  concurrent  conditions,  that  is  to  say, 
the  seller  must  be  ready  and  willing  to  give  possession  of  the  goods  to  the 
buyer  in  exchange  for  the  price,  and  the  buyer  must  be  ready  and  willing  to 
pay  the  price  in  exchange  for  possession  of  the  goods  (s.  28). 

Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for  the 
seller  to  send  them  to  him  depends  upon  the  contract,  express  or  implied, 
between  them.  Apart  from  any  such  contract,  the  place  of  delivery  is  the 
seller's  place  of  business,  if  he  have  one,  and  if  not,  his  residence ;  provided 
that  if  the  contract  is  for  the  sale  of  specific  goods,  which  to  the  knowledge 
of  the  parties  when  the  contract  is  made  are  in  some  other  place,  then  that 
place  is  the  place  of  delivery  (s.  29  (1)).  Where  the  seller  is  bound  to 
send  the  goods  to  the  buyer,  and  no  time  for  sending  them  is  fixed,  they 
must  be  sent  within  a  reasonable  time  (s.  29  (2)).  Unless  otherwise  agreed, 
the  expenses  of  and  incidental  to  putting  the  goods  into  a  deliverable  state 
must  be  borne  by  the  seller  (s.  29  (5)). 

Subject  to  any  usage  of  trade,  special  agreement,  or  course  of  dealing 
between  the  parties,  if  the  seller  delivers  a  quantity  of  goods  less  than  he 
contracted  to  sell,  the  buyer  may  either  reject  them,  or  accept  and  pay  for 
them  at  the  contract  rate ;  if  the  seller  delivers  a  larger  quantity  than  he 
contracted  to  sell,  the  buyer  may  either  accept  the  whole'  of  the  goods 
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delivered  and  pay  for  them  at  the  contract  rate,  or  accept  the  goods  bought 
and  reject  the  rest,  or  reject  the  whole ;  and  if  the  seller  delivers  the  goods 
he  contracted  to  sell  mixed  with  goods  of  a  different  description  not  included 
in  the  contract,  the  buyer  may  accept  the  goods  which  are  in  accordance, 
with  the  contract,  and  reject  the  rest,  or  may  reject  the  whole  (s.  30 ;  see 
In  re  Keighley  and  Bryan,  1894,  70  L.  T.  155). 

Unless  otherwise  agreed,  the  buyer  is  not  bound  to  accept  delivery  of 
the  goods  by  instalments  (s.  31  (1)).  Where  there  is  a  contract  for  the 
sale  of  goods  to  be  delivered  by  stated  instalments,  which  are  to  be 
separately  paid  for,  and  the  seller  makes  defective  deliveries  in  respect  of 
one  or  more  instalments,  or  the  buyer  neglects  or  refuses  to  take  delivery 
of  or  pay  for  one  or  more  instalments,  it  is  a  question  in  each  case  depend- 
ing on  the  terms  of  the  contract  and  the  circumstances  of  the  case,  whether 
the  breach  of  contract  is  a  repudiation  of  the  whole  contract  or  whether 
it  is  a  severable  breach  giving  rise  to  a  claim  for  compensation  but  not 
to  a  right  to  treat  'the  whole  contract  as  repudiated  (s.  31 ;  see  Hoare  v. 
Bennie,  1859,  5  H.  &  K  19 ;  Withers  v.  Reynolds,  1831,  2  Barn.  &  Adol. 
822 ;  Honck  v.  Muller,  1881,  7  Q.  B.  D.  92 ;  Mersey  Steel,  etc.,  Co.  v.  Naylor, 
1884,  9  App.  Cas.  434;  Renter  v.  Sola,  1879,  4  C.  P.  D.  239;  Simpson  v. 
Crippin,  1872,  L.  E.  8  Q.  B.  14;  Freeth  v.  Burr,  1874,  L.  B.  9  C.  P.  208). 

Where  the  seller  is  authorised  or  required  to  send  the  goods  to  the 
buyer,  delivery  of  the  goods  to  a  carrier,  whether  named  by  the  buyer  or 
not,  for  the  purpose  of  transmission  to  the  buyer,  is  prima  facie  deemed  to 
be  a  delivery  to  the  buyer.  Unless  otherwise  authorised  by  the  buyer, 
the  seller  must  make  such  a  contract  with  the  carrier  as  is  reasonable 
having  regard  to  the  nature  of  the  goods  and  the  other  circumstances  of 
the  case ;  and  if  he  omits  to  do  so,  and  the  goods  are  lost  or  damaged  in 
course  of  transit,  the  buyer  may  decline  to  treat  the  delivery  to  the  carrier 
as  a  delivery  to  himself,  or  may  hold  the  seller  responsible  in  damages. 
Where  the  goods  are  sent  by  a  route  involving  sea  transit,  under  circum- 
stances in  which  it  is  usual  to  insure,  the  seller  must,  unless  it  is  otherwise 
agreed,  give  such  notice  to  the  buyer  as  may  enable  him  to  insure  the 
goods,  and,  if  the  seller  fails  to  do  so,  the  goods  are  deemed  to  be  at  his 
risk  during  the  sea  transit  (s.  32).  Where  the  seller  agrees  to  deliver  the 
goods  at  his  own  risk  at  a  place  other  than  that  where  they  are  when 
sold,  the  buyer,  nevertheless,  unless  otherwise  agreed,  takes  any  risk  of 
deterioration  in  the  goods  necessarily  incident  to  the  course  of  transit 
(s.  33). 

Unless  otherwise  agreed,  the  seller  is  bound,  when  he  tenders  delivery 
of  the  goods,  to  afford  the  buyer  a  reasonable  opportunity  of  examining 
them  for  the  purpose  of  ascertaining  whether  they  are  in  conformity  with 
the  contract;  and  the  buyer  is  not  deemed  to  have  accepted  the  goods 
unless  and  until  he  has  had  such  an  opportunity  of  examining  them  (s.  34). 

The  buyer  is  deemed  to  have  accepted  the  goods  when  he  intimates  to 
the  seller  that  he  has  accepted  them,  or  when  the  goods  have  been  delivered 
to  him,  and  he  does  any  act  in  relation  to  them  which  is  inconsistent  with 
the  ownership  of  the  seller,  or  when,  after  the  lapse  of  a  reasonable  time, 
he  retains  the  goods  without  intimating  to  the  seller  that  he  has  rejected 
them  (s.  35).  Where  goods  which  had  been  sold  by  sample  were  delivered 
at  a  railway  station,  and  the  buyer,  after  having  received  from  the  railway 
company,  and  inspected,  a  bulk  sample,  directed  that  the  goods  should  be 
sent  on  to  a  person  to  whom  he  had  resold  them,  and  that  person  rejected 
them  as  not  being  in  accordance  with  the  contract,  it  was  held  that  the 
original  buyer  had  accepted  the  goods  by  ordering  them  to  be  sent  on  to 
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the  sub-purchaser  after  having  inspected  a  sample  at  the  place  of  delivery,1 
and  that  he  could  not  afterwards  reject  them  {Perkins  v.  Bell,  [1893]  1. 
Q.  B.  193 ;  and  see  Harnor  v.  Groves,  1855,  15  C.  B.  667 ;  Chapman  v. 
Morton,  1843,  11  Mee.  &  W.  534;  Parker  v.  Palmer,  1821,  4  Barn.  &  Aid.. 
387 ;  23  B.  K.  313).  If  the  buyer  rejects  the  goods,  having  a  right  to  do 
so,  he  is  not  bound  to  return  them  to  the  seller,  unless  he  has  agreed  to  do 
so :  it  is  sufficient  if  he  intimates  to  the  seller  that  he  refuses  to  accept  the 
goods,  and  they  then  remain  at  the  risk  of  the  seller,  and  it  is  his  duty  to 
remove  them  (s.  36;  Okell  v.  Smith,  1815,  1  Stark.  N.  P.  107;  18  E.  E. 
752;  Grimoldby  v.  Wells,  1875,  L.  E.  10  C.  P.  391;  Head  v.  Tattersall,. 
1871,  L.  E.  7  Ex.  7). 

Bights  of  Unpaid  Seller  against  the  Goods. — Notwithstanding  tbat  the 
property  in  the  goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of 
goods,  as  such,  has  by  implication  of  law — (a)  a  lien  on  the  goods  for  the 
price  while  he  is  in  possession  of  them  ;  (b)  in  case  of  the  insolvency  of  the 
buyer,  a  right  of  stopping  the  goods  in  transitu  after  he  has  parted  with 
the  possession  of  them;  and  (c)  a  limited  right  of  resale.  And  where 
"the  property  in  the  goods  has  not  passed  to  the  buyer,  the  unpaid  seller 
has,  in  addition  to  his  other  remedies,  a  right  of  withholding  delivery 
similar  to  and  coextensive  with  his  rights  of  lien  and  stoppage  in  transitu 
where  the  property  has  passed  (s.  39).  A  seller  is  deemed  to  be  an  unpaid 
seller  when  the  whole  of  the  price  has  not  been  paid  or  tendered,  or  when 
a  bill  of  exchange  or  other  negotiable  instrument  has  been  received 
as  conditional  payment,  and  the  condition  on  which  it  was  received  has 
not  been  fulfilled  by  reason  of  the  dishonour  of  the  instrument  or  otherwise 
(s.  38 ;  see  Payment). 

The  unpaid  seller  of  goods  who  is  in  possession  of  them  is  entitled 
to  retain  possession  until  payment  or  tender  of  the  price — (a)  where  the 
goods  have  been  sold  without  any  stipulation  as  to  credit ;  (b)  where 
the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has  expired  ;  or 
(c)  where  the  buyer  becomes  insolvent ;  and  he  may  exercise  this  right 
of  lien  notwithstanding  that  he  is  in  possession  of  the  goods  as  agent  or 
bailee  for  the  buyer  (s.  41 ;  see  Grice  v.  Bichardson,  1877,  3  App.  Cas.  319). 
A  buyer  is  deemed  to  be  insolvent  if  he  has  ceased  to  pay  his  debts  in  the 
ordinary  course  of  business,  or  cannot  pay  them  as  they  become  due, 
whether  he  has  committed  an  act  of  bankruptcy  or  not  (s.  62  (3) ;  see  In  re 
Phoenix  Bessemer  Steel  Co.,  1877,  4  Ch.  D.  108).  Where  the  seller  has  made 
part  delivery  of  the  goods,  he  may  exercise  his  right  of  lien  or  retention  on 
the  remainder,  unless  the  part  delivery  was  made  under  such  circumstances 
as  to  show  an  agreement  to  waive  the  lien  (s.  42). 

The  unpaid  seller  loses  his  hen  or  right  of  retention  on  the  goods  when 
he  delivers  them  to  a  carrier  or  other  bailee  for  the  purpose  of  transmission 
to  the  buyer  without  reserving  the  right  of  disposal  of  the  goods,  or  when 
the  buyer  or  his  agent  lawfully  obtains  possession  of  them,  or  by  waiver 
of  the  hen ;  but  the  lien  or  right  of  retention  is  not  lost  by  reason  only 
that  the  seller  has  obtained  judgment  for  the  price  of  the  goods  (s.  43 ;  see 
Possessory  Lien). 

As  to  the  right  of  stoppage  in  transitu,  see  Stoppage  in  Teansitu. 
The  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in  transitu  is 
not  affected  by  any  sale  or  other  disposition  of  the  goods  which  the  buyer 
may  have  made,  unless  the  seller  has  assented  thereto  :  provided  that  where 
a  document  of  title  to  goods  has  been  lawfully  transferred  to  any  person  as 
buyer  or  owner  of  the  goods,  and  that  person  transfers  the  document  to  a 
person  who  takes  the  document  in  good  faith  and  for  valuable  consideration^ 
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then,  if  such  last-mentioned  transfer  was  by  way  of  sale,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  is  defeated,  and  if  by  way 
of  pledge  or  other  disposition  for  value,  such  right  can  only  be  exercised 
subject  to  the  rights  of  the  transferee  (s.  47  ;  Factors  Act,  1889,  s.  10). 
The  expression  "  document  of  title "  includes  any  bill  of  lading,  dock 
warrant,  warehousekeeper's  certificate,  and  warrant  or  order  for  the 
delivery  of  goods,  and  any  other  document  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  and  control  of  goods,  or  authorising  or 
purporting  to  authorise,  either  by  indorsement  or  by  delivery,  the  possessor 
of  the  document  to  transfer  or  receive  goods  thereby  represented  (s.  62  (1) ; 
Factors  Act,  1889,  s.  1). 

The  contract  of  sale  is  not  rescinded  by  the  mere  exercise  by  the  seller 
of  his  right  of  lien  or  retention  or  stoppage  in  transitu;  but  if,  after 
exercising  such  right,  he  resells  the  goods,  the  buyer  acquires  a  good 
title  thereto  as  against  the  original  buyer  (s.  48(1)  and  (2)). 

Where  the  goods  are  of  a  perishable  nature,  or  where  the  unpaid  seller 
gives  notice  to  the  buyer  of  his  intention  to  resell,  and  the  buyer  does  not 
within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid  seller  may 
resell  the  goods,  and  recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  breach  of  contract  (s.  48  (3)).  So,  if  the  seller  expressly 
reserves  a  right  of  resale  in  the  event  of  the  buyer's  default,  and  on 
the  buyer  making  default,  resells  the  goods,  the  original  contract  of  sale  is 
thereby  rescinded,  but  without  prejudice  to  any  claim  the  seller  may  have 
for  damages  (s.  48  (4)). 

Remedies  of  the  Seller  for  Breach  of  Contract. — The  seller  may  maintain 
an  action  against  the  buyer  for  the  price  of  the  goods — (a)  where  the 
property  in  the  goods  has  passed  to  the  buyer,  and  he  wrongfully  refuses 
or  neglects  to  pay  for  them  according  to  the  terms  of  the  contract;  or 
(b)  where,  under  the  contract  of  sale,  the  price  is  payable  on  a  day  certain 
irrespective  of  delivery,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay 
such  price,  though  the  property  in  the  goods  has  not  passed,  and  the  goods 
have  not  been  appropriated  to  the  contract  (s.  49). 

Where  the  property  in  the  goods  has  not  passed  to  the  buyer,  and  the 
price  is  not  payable  on  a  day  certain  irrespective  of  delivery,  the  seller 
cannot  maintain  an  action  for  the  price ;  but  if  the  buyer  wrongfully 
neglects  or  refuses  to  accept  and  pay  for  the  goods,  the  seller  may  sue 
him  for  damages  for  non-acceptance.  The  measure  of  damages  in  such 
ah  action  is  the  estimated  loss  directly  and  naturally  resulting,  _  in  the 
ordinary  course  of  events,  from  the  buyer's  breach  of  contract ;  and  if  there 
is  an  available  market  for  the  goods  in  question,  is  primd  facie  to  be 
ascertained  by  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  when  the  goods  ought  to  have  been  accepted,  or,  if  no 
time  was  fixed  for  acceptance,  then  at  the  time  of  the  refusal  to  accept 
(s.  50 ;  and  see  Damages).  In  Both  v.  Taysen,  1895,  73  L.  T.  628,  a  cargo  of 
maize  was  bought  on  May  24,  to  be  shipped  from  abroad  about  July  15. 
On  the  28th  of  May  the  buyer  repudiated  the  contract,  and  on  the  24th  of 
July  the  sellers  brought  an  action  for  non-acceptance,  but  did  not  resell  the 
goods  until  their  arrival  on  September  5.  The  loss  on  the  resale  was 
£3800 ;  but  the  prices  had  fallen  continuously,  and  if  the  goods  had  been 
resold  on  July  24,  the  loss  would  have  been  about  £1500.  It  was  held  that 
the  sellers  ought  to  have  resold  the  goods  on  July  24,  when  they  elected  to 
accept  the  buyer's  repudiation  of  the  contract  by  bringing  an  action  for 
non-acceptance,  and  that  the  proper  measure  of  damages  was  £1500. 

Where  the  buyer  wrongfully  neglects  or  refuses  to  take  delivery  of  the 
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goods  within  a  reasonable  time  after  being  requested  to  do  so  by  the  seller, 
and  such  neglect  or  refusal  does  not  amount  to  a  repudiation  of  the 
contract,  the  buyer  is  liable  for  any  loss  occasioned  to  the  seller  by 
such  neglect  or  refusal,  and  also  for  a  reasonable  charge  for  the  care 
and  custody  of  the  goods  (s.  37). 

Remedies  of  the  Buyer. — Where  the  seller  wrongfully  refuses  or  neglects 
to  deliver  the  goods  to  the  buyer,  the  buyer  may  maintain  an  action 
for  damages  for  non-delivery ;  the  measure  of  damages  being  ascertained  on 
the  same  principles  as  in  the  case  of  an  action  by  the  buyer  for  non-accept- 
ance (s.  51 ;  see  supra,  and  article  on  Damages);  or,  if  the  buyer  has  paid 
for  the  goods,  he  may,  instead  of  bringing  an  action  for  damages,  elect 
to  sue  for  the  return  of  the  money  paid,  as  upon  a  total  failure  of 
consideration,  and  such  a  claim  is  a  liquidated  demand  (s.  54 ;  Biggerstaff  v. 
Rowan's  Wharf,  [1896]  2  Ch.  93). 

In  an  action  for  non-delivery  of  specific  or  ascertained  goods  the  Court 
may,  if  it  thinks  fit,  on  the  application  of  the  plaintiff,  direct  that  the 
contract  shall  be  performed  specifically,  without  giving  the  defendant  the 
option  of  retaining  the  goods  on  payment  of  damages.  The  application  by 
the  plaintiff  may  be  made  at  any  time  before  judgment ;  and  the  judgment 
may  be  either  unconditional,  or  upon  such  terms  as  to  damages,  payment  of 
the  price,  and  otherwise,  as  to  the  Court  may  seem  just  (s.  52). 

Where  there  is  a  breach  of  warranty  by  the  seller,  or  where  the  buyer 
elects,  or  is  compelled,  to  treat  a  breach  of  condition  as  a  breach  of  warranty, 
the  buyer  is  not  by  reason  only  of  such  breach  of  warranty  entitled 
to  reject  the  goods;  but  he  may  set  up  the  breach  of  warranty  in 
diminution  or  extinction  of  the  price,  or  may  maintain  an  action  against 
the  seller  for  damages.  The  measure  of  damages  is  the  estimated  loss 
directly  and  naturally  resulting,  in  the  ordinary  course  of  events,  from  the 
breach  of  warranty ;  and  in  the  case  of  a  breach  of  warranty  of  quality 
is  primd  facie  the  difference  between  the  value  of  the  goods  at  the  time  of 
delivery  to  the  buyer  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty  (s.  53 ;  as  to  the  right  to  recover  special  or 
consequential  damages,  see  Smith  v.  Green,  1875,  1  C.  P.  D.  92 ;  Randall 
v.  Raper,  1858,  El.  B.  &  E.  84;  and  see  Damages).  ~In  Ashworth  v.  Wells, 
1898,  78  L.  T.  136,  where  an  orchid  was  sold  at  a  sale  by  auction  with  a 
warranty  that  it  was  a  "  Cattleya  Aeklandiae  Alba,"  and  after  the  buyer  had 
had  it  for  two  years,  it  flowered  and  produced  a  purple  flower,  the  value  of 
such  a  plant  being  about  7s.  6d. ;  and  it  was  found  by  the  County 
Court  judge,  in  an  action  for  breach  of  warranty,  that  if  the  plant  had  been 
according  to  warranty  it  would  have  been  worth  about  £50,  but  that  until 
it  showed  its  real  nature  there  was  no  probability  that  an  orchid  grower 
would  give  more  than  £21  for  it,  it  was  held  that  on  this  finding  the 
plaintiff  was  entitled  to  recover  £50  damages. 

As  to  sales  by  auction,  see  Auction  ;  Auctioneer 

\Authm-ities. — Benjamin  on  Sale ;  Blackburn  on  Sale  ;  Chalmers  on  the 
Sale  of  Goods  Act ;  Campbell  on  Sale  of  Goods ;  Ker  and  Pearson-Gee  on  the 
Sale  of  Goods  Act;  Smith,  Mercantile  Law;- Addison  on  Contracts;  Chitty 
on  Contracts ;  Leake  on  Contracts.] 


Sale  Of  Settled  Estates. — See  Settled  Land  Acts. 
Salford  Court. — See  Inferiok  Courts. 
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Salmon  Fishery. — Salmon,  though  not  in  England  a  royal  fish, 
has  long  been  of  sufficient  importance  as  an  article  of  food  for  the  Legis- 
lature to  intervene  and  regulate  the  time  and  mode  of  its  capture,  as 
appears  from  the  series  of  general  and  local  Acts,  beginning  with  13 
Edw.  I.  st.  1,  c.  47,  and  repealed  in  1861  (24  &  25  Vict.  c.  109,  Sched.).  The 
capture  of  salmon  is  now  regulated  under  a  series  of  Acts — the  Salmon 
Fishery  Acts  of  1861  (24  &  25  Vict.  c.  109),  1863  (26  &  27  Vict.  c.  10), 
1865  (28  &  29  Vict.  c.  121),  1870  (33  &  34  Vict.  c.  33),  1873  (36  &  37  Vict. 
c.  71),  and  1876  (39  &  40  Vict.  c.  19) ;  the  Fresh  Water,  etc.,  Acts,  1879 
(42  &  43  Vict.  c.  26),  1886  (49  &  50  Vict.  c.  39),  and  1892  (55  &  56 
Vict.  c.  50).  These  Acts,  originally  intended  to  deal  only  with  salmon  and 
migratory  fish  of  the  same  genus,  have  been  extended  to  include  trout,  char, 
and  all  fresh-water  fish,  but  are  here  dealt  with  only  so  far  as  they  affect 
salmon,  trout,  and  char. 

Central  Supervision. — The  general  superintendence  of  salmon  fisheries  is 
in  the  hands  of  the  Board  of  Trade,  and  is  exercised  by  two  inspectors 
appointed  originally  by  the  Home  Office,  but  continued  under  the  Board 
(1861,  c.  109,  s.  31;  1886,  c.  39,  s.  3;  1897,  c.  54).  The  orders,  certi- 
ficates, or  other  documents  issued  by  the  Board  are  proved  and  have 
effect  as  directed  by  sec.  4  of  the  Act  of  1886.  An  annual  report  is  made 
to  Parliament  as  to  the  operations  of  the  Board  and  its  inspectors  (1861, 
c.  109,  s.  32 ;  1886,  c.  39,  s.  6). 

These  powers  include  that  of  creating  districts  by  certificate,  altering 
districts  (36  &  37  Vict.  c.  71,  s.  5),  and  altering  the  number  of  conservators 
(36  &  37  Vict.  c.  71,  s.  9). 

Under  the  Act  of  1865  (ss.  39-55),  special  commissioners  of  fisheries  were 
appointed  to  inquire  as  to  all  fixed  engines,  fishing  weirs,  and  fishing  mill 
dams  which  were  illegal  or  were  not  privileged  under  the  Acts  of  1861,  and  to 
cause  the  removal  of  such  contrivances,  except  in  the  case  of  weirs  not  having 
a  legal  free  gap  or  fish  pass  where  the  owner  would  put  one  in  (see  1873, 
c.  71,  s.  51).  The  provisions  of  Magna  Carta  and  other  early  statutes 
which  prohibit  weirs  apply  only  to  navigable  rivers,  and  mill  dams  in  non- 
navigable  rivers  are  legal  within  the  Act  of  1861,  s.  12,  if  a  prescriptive 
right  to  use  them  is  proved  (Leconfield  v.  Lonsdale,  1870,  L.  E.  5  C.  P.  657, 
where  the  history  of  the  subject  is  fully  treated).  The  Act  does  not  apply 
to  trout  fisheries  {Barker  v.  Faulkner,  1898,  14  T.  L.  E.).  The  commis- 
sioners were  discontinued  in  1873  (36  &  37  Vict.  c.  13),  and  their 
functions  are  now  discharged  to  some  extent  by  fishery  inspectors  or  boards 
of  conservators  under  sees.  46-56  of  the  Act  of  1873  (c.  71). 

Fishery  Districts. — Under  the  Act  of  1861,  the  County  Council  can 
appoint  conservators  or  overseers  to  preserve  salmon  and  enforce  the  Act 
(1861,  c.  109,  s.  33  ;  1888,  c.  41,  s.  31).  Under  the  provisions  of  the  subse- 
quent Acts,  the  Board  of  Trade,  on  the  application  of  the  County  Council, 
may  form  into  a  fishery  district  all  or  any  of  the  salmon  rivers  lying  wholly 
or  partly  in  the  county,  and  include  in  the  district  rivers  not  situate  in  the 
county.    The  limits  of  the  district  are  determined  by  certificate  of  the  Board. 

Prior  to  1886  the  Home  Office  dealt  with  this  subject  (49  &  50  Vict. 
c.  39,  s.  3),  and  until  1889  the  justices  and  not  the  County  Council  acted 
(51  &  52  Vict.  c.  41,  s.  3,  xiii.).  In  the  case  of  a  county  borough,  the 
powers  seem  to  be  exercisable  by  the  council  (1865,  c.  121,  s.  38 ;  1888, 
c.  41,  s.  31).  The  certificates  issued  up  to  1893  are  listed  in  the  Index  to 
Statutory  Eules  and  Orders,  ed.  1893.  Those  since  that  date  are  tabulated 
in  the  annual  volume  of  Statutory  Eules  and  Orders  for  the  year  in  which 
they  were  given. 
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They  usually  define  the  district  by  reference  to  a  river  and  its  tribu- 
taries. These  include  brooks  running  into  it  {Evans  v.  Owen,  [1895]  1 
Q.  B.  237),  but  not  artificial  reservoirs  formed  out  of  or  draining  into  such 
tributaries  {George  v.  Carpenter,  [1893]  1  Q.  B.  505;  Harlottle  v.  Terry; 
1883,  10  Q.  B.  D.  131). 

A  board  of  conservators  is  appointed  (1)  if  the  district  is  in  one  county, 
by  the  council ;  (2)  if  in  more  than  one,  by  a  joint  committee  elected  by  the 
councils  concerned.  They  supersede  conservators  under  other  Acts, 
charters,  or  custom  (1865,  c.  121,  s.  17;  1888,  c.  41,  s.  3). 

The  Board  consists — 

(1)  Of  members  elected  by  the  councils  for  one  year,  but  re-eligible  (1865,  c.  121, 

s.  15). 

(2)  Of  ex  officio  members,  viz. — 

(a)  Owners  or  occupiers  of  several  fisheries  in  the  district  assessed  to  the  poor 

on  a  gross  rental  of  £30. 
(6)  Owners  of  lands  in  the  district,  if  not  less  than  £100  annual  value,  having 

not  less  than  a  mile  of   frontage  to  a  salmon  river  (1873,  c.  71,  ss.' 

26,  27,  28). 

(3)  Of  representative  members  in  districts  in  which  there  are  public  or  common 

rights  of  fishery  (1873,  c.  71,  ss.  29,  33). 

The  Board  is  a  body  corporate  with,  a  common  seal,  and  has  the1 
following  powers : — 

(1)  To  make  by-laws  ;  (2)  to  alter  the  close  season  or  weekly  close  time  for  salmon, 
trout,  and  char,  and  grant  leave  to  angle  during  close  time  ;  (3)  to  fix  times  for  use  of  the 
gaff ;  (4)  to  regulate  the  use  of  nets  ;  (5)  to  issue  licences  to  fish  for  salmon,  trout,  or 
char,  and  fix  and  vary  the  licence  duty  (1865,  c.  121,  ss.  27  (2),  33,  34  ;  1878,  c.  39,  s.  7  ; 
Cornbriige  v.  Harrison,  1895,  64  L.  J.  M.  C.  175) :  in  these  they  are  subject  to  the  control 
of  the  Board  of  Trade  ;  (6)  to  license  possession  of  salmon,  etc.,  or  their  roe  for  arti-, 
ficial  propagation  (1865,  c.  121,  s.  27  (1))  ;  (7)  to  appoint  water  bailiffs  and  persons  to' 
inspect  weirs,  etc.  ;  (8)  to  make  fish  passes  and  erect  gratings  to  keep  salmon  out  of 
watercourses  ;  (9)  to  purchase  for  removal  such  dams,  fishing  weirs,  fishing  mill  dams, 
or  fixed  engines,  and  do  such  works,  etc.,  as  they  may  deem  expedient  in  the  interests 
of  the  district  (1865,  c.  121,  s.  27  (3)  (4))  ;  (10)  to  remove  illegal  weirs  and  prosecute 
offences  against  the  Acts  (1865,  c.  121,  s.  27  (4)). 

The  receipts  and  expenses  are  subject  to  audit  by  the  council  which 
appoints  them,  and  are  submitted  annually  for  that  purpose.  The  licence 
duties  may  be  mortgaged  with  the  consent  of  the  Board  of  Trade  to  defray 
expenses  (1865,  c.  121,  ss.  28,  29). 

Fishing  Weirs  and  Fishing  Dams. — In  the  case  of  dams  existing  in 
1861,  the  owner  of  the  fishery  or  the  conservators  of  the  district  may, 
with  the  consent  formerly  of  the  Home  Office,  now  of  the  Board  of 
Trade,  attach  a  fish  pass  to  the  dam,  on  notice  to  the  owner  (1861,  c.  109, 
s.  23 ;  1873,  c.  71,  ss.  50,  53).  In  the  case  of  dams  erected  since  1861, 
the  owner  of  the  dam  must  insert  a  proper  fish  pass  or  the  Board  of, 
Trade  can  do  it  at  his  expense  (1861,  s.  25).  The  passes  must  be  kept, 
properly  supplied  with  water  (1861,  s.  26  ;  1873,  c.  71,  s.  53).  Power  to 
approve  existing  passes  is  given  (1871,  c.  71,  s.  52).  Salmon  may  not  be 
fished  for  or  caught  except  by  rod  and  line  within  50  yards  in  the  head 
or  tail  race  of  a  mill  or  within  50  yards  below  a  dam,  unless  there  is  a 
proper  pass  with  a  proper  flow  (1861,  c.  109,  s.  12  (2)).  Persons  who, 
injure  a  fish  pass  or  make  it  ineffectual  are  subject  to  penalties  (1873* 
c.  71,  s.  48). 

Fishing  weirs  and  fishing  mill  dams  lawfully  in  use  in  1861  may  con-, 
tinue  in  use,  subject  to  the  following  provisions : — 

H)  They  must  have  properly  constructed  free  gaps  (1861,  c.  109,  s.  28  ;  1865,  c.  121, 
s.  32).  • 
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•    (2)  Boxes,  cribs,  and  spur  walls  in  connection  with  them  must  be  of  a  prescribed' 
construction  (1861,  ss.  29,  30). 

(3)  Payment  of  the  necessary  licence  fees  in  fishery  districts. 

The  powers  of  the  conservators  as  to  inspecting  and  removing  weirs 
have  already  been  stated. 

Close  Time. — Subject  to  alteration  by  conservators  of  a  fishery  district, 
the  close  season  for  salmon  is  for  general  fishing  from  1st  September  to 
1st  February ;  for  fishing  by  putts  or  putchers  from  1st  September  to  1st 
May  (1879,  c.  26,  s.  2) ;  and  for  rod  fishing,  1st  November  to  1st  February. 
Taking  fish  in  close  time  entails  a  penalty  of  £5,  and  £2  for  each  fish  taken, 
and  forfeiture  of  the  fish  (24  &  25  Vict.  c.  109,'  s.  17).  All  fixed  engines 
used  for  fishing,  including  fishing  mill  dams  {Hodgson  v.  Little,  1864,  33 
L.  J.  C.  P.  229 ;  Bossiter  v.  Pike,  1879,  4  Q.  B.  D.  24),  must  be  removed 
within  thirty-six  hours  of  the  commencement  of  the  close  time  (s.  18). 
There  is  also  a  weekly  close  time  throughout  the  year  from  noon  on 
Saturday  till  6  a.m.  on  Monday,  against  fishing  for  salmon  except  by  rod 
and  line.  Putts  or  putchers  (i.e.  moveable  wire  gratings)  need  not  be 
removed,  provided  that  some  device  is  used  to  keep  fish  out  of  them  during 
the  close  time.  Taking  in  close  time  entails  a  penalty  of  £5,  and  £1  per 
fish  taken,  and  forfeiture  of  the  fish ;  and  use  of  any  contrivance  to  prevent 
or  deter  salmon  from  running  up  during  close  time  is  punishable  (36  &  37 
Vict.  c.  71,  s.  16).  The  penalty  is  incurred  by  the  fishing,  whether  fish 
are  taken  or  not  (Buther  v.  Harris,  1876,  1  Ex.  D.  97).  The  sale  of  salmon 
is  prohibited  during  the  close  season.  But  the  prohibition  does  not  extend 
to  fish  caught  outside  the  United  Kingdom,  nor  to  cured  salmon  lawfully 
caught.  The  export  of  salmon  caught  at  close  times,  or  which  is  unclean 
or  unseasonable,  is  prohibited  (26  &  27  Vict.  c.  10,  s.  3 ;  28  &  29  Vict.  c. 
121,  s.  65  ;  33  &  34  Vict.  c.  33,  s.  3).  A  free  passage  must  be  left  during 
weekly  close  time  (1861,  c.  109,  s.  22). 

Begulation  of  Fishing. — The  following  modes  of  killing  or  taking  salmon 
are  illegal,  and  the  use  of  explosives  to  kill  fish  is  prohibited  (1877,  c.  65  ; 
1878,  e.  39,  s.  12)  :— 

(1)  Causing  or  knowingly  permitting  to  flow,  or  putting  or  knowingly  permitting  to 
be  put  into  salmon  waters  any  liquid  or  solid  matter  to  such  an  extent  as  to  cause  the 
waters  to  poison  or  kill  fish  (1861,  c.  109,  s.  5). 

Where  the  accused  has  a  legal  right  to  let  the  matter  into  the  water,  he  can  exempt 
himself  by  showing  that  he  has  done  his  best  to  render  it  harmless,  and  he  is  entitled  to 
•claim  a  trial  in  the  High  Court  of  this  issue  (1861,  c.  109,  ss.  6,  7). 

Poisoning  a  salmon  river  is  also  punishable  under  sec.  32  of  the  Malicious  Damage 
Act,  1861  (see  1873,  c.  71,  s.  18).  , 

(2)  Burning  the  water,  i.e.  using  a  light  to  catch  salmon  (1861,  c.  109,  s.  8  (1)). 

(3)  Using  spears,  gaffs,  stroke-balls,- snatches,  otter  lathes  or  jacks,  wires  or  snares,  or 
other  like  instrument  to  catch  or  kill  salmon  (1861,  c.  109,  s.  82  ;  1873,  c.  71,  s.  18). 
This  does  not  include  nets  with  too  small  a  mesh  (Jones  v.  Bavies,  [1898]  1  Q.  B.  405). 

(4)  Possessing  a  light  or  any  such  instrument  under  circumstances  satisfying  the 
Court  that  he  meant  to  use  them  to  catch  or  kill  salmon  (1861,  c.  109,  s.  8  (3)). 

(5)  Using  fish  roe  for  fishing ;  or  buying,  selling,  or  exposing  for  sale,  or  possessing 
salmon  roe  (1861,  c.  109,  s.  9).  This  does  not  apply  when  the  roe  is  possessed  for 
artificial  propagation  or  other  scientific  purposes,  if  the  possessor  has  a  consent  from  the 
conservators  of  the  district  (1865,  c.  121,  s.  60  ;  and  see  1873,  c.  71,  s.  18). 

The  provisions  (2),  (3),  (4),  (5)  have  been  extended  to  trout  and  char  (1865,  c.  121, 
«.  64  ;  1884,  c.  11,  s.  4). 

(6)  Use  of  nets  to  take  salmon  which  have  a  mesh  of  less  than  two  inches  in  dimen- 
sion from  knot  to  knot  (1861,  c.  109,  s.  10). 

Where  draft  nets  or  sieves  are  used  across  the  whole  of  a  river,  or  over  three-quarters 
of  its  width,  a  second  net  may  not  be  shot  within  a  hundred  yards  of  the  line  of  shot  of 
the  first  net  (1873,  c.  71,  s.  14). 

(7)  Use  of  fixed  engines  to  catch  salmon  (other  than  fishing  weirs  and  fishing  mill 


364  SALUTE 

dams)  in  inland  or  tidal  waters.  But  this  does  not  prevent  any  ancient  right  or  mode 
of  fishing  lawfully  exercised  in  1861  by  grant,  charter,  or  immemorial  usage  (1861, 
c.  109,  s.  11  ;  1865,  c.  121,  s.  39  ;  Thomas  v.  Jones,  1864,  34  L.  J.  M.  C.  45  ;  Kendstorne 
v.  Backhouse,  1867,  L.  R.  3  C.  P.  67 ;  Holford  v.  George,  1868,  L.  R.  3  Q.  B.  639 ;  Watts 
v.  Lucas,  1871,  L.  R.  6  Q.  B.  226  ;  Gore  v.  Special  Commissioners  for  English  Fisheries, 
1871,  L.  R.  6  Q.  B.  561). 

(8)  Use  of  dams  for  catching  or  facilitating  the  catching  of  salmon,  except  weirs  and 
mill  dams  lawfully  in  use  in  1861  by  virtue  of  grant,  charter,  or  immemorial  usage 
(1861,  c.  109,  s.  12  ;  Leconfield  (Earl)  v.  Lonsdale  (Earl),  1870,  L.  R.  5  C.  P.  567). 

(9)  Failure  to  erect  gratings  to  prevent  the  passage  of  salmon  or  fry  into  artificial 
streams  (1861,  c.  109,  s.  13). 

(10)  Wilfully  taking  or  destroying,  buying  or  selling,  unclean  or  unseasonable 
salmon,  or  the  young  of  salmon,  or  disturbing  spawning  beds  or  fish  while  spawning 
(1861,  c.  109,  ss.  14-16). 

(11)  Fishing  in  any  way  without  a  licence  (1865,  c.  121,  ss.  35-37),  or  not  producing 
licence  to  a  water  bailiff  or  constable. 

Legal  Proceedings. — Proceedings  for  offences  under  the  Acts  may  be 
taken — 

(1)  By  any  member  of  the  public  (1891,  c.  37,  s.  13). 

(2)  By  boards  of  conservators  (1861,  c.  121,  s.  27). 

(3)  By  water  bailiffs  (1891,  c.  37,  s.  13  ;  Anderson  v.  Hamton,  1890,  25  Q.  B.  D.  221). 

A  conservator  who  has  voted  for  a  prosecution  may  not  sit  as  a  justice 
to  determine  it  (1865,  c.  121,  s.  65 ;  R.  v.  Henley,  [1892]  1  Q.  B.  504). 
The  proceedings  may  be  instituted — 

(1)  Wherever  the  salmon,  trout,  or  char  are  found  to  which  the  proceedings  relate 
(1892,  c.  50,  s.  4). 

(2)  On  either  side  of  a  river  bounding  two  counties  (1861,  c.  109,  s.  36  ;  42  &  43 
Vict.  c.  49,  s.  46). 

(3)  Where  the  offence  is  on  the  sea,  in  the  adjoining  county  (1861,  c.  109,  s.  37  ; 
42  &  43  Vict.  c.  49,  s.  46). 

Warrants  may  be  issued  by  justices  to  search  places  in  which  offences 
are  suspected  to  have  been  committed  (1861,  c.  109,  s.  34;  1865,  c.  121, 
s.  31). 

Increased  penalties  are  incurred  by  persons  twice  convicted  of  certain 
of  the  offences  already  specified  (1865,  c.  121,  ss.  56,  59),  which  involve  a 
right  in  the  accused  to  elect  for  trial  by  jury  (42  &  43  Vict.  c.  49,  s.  17). 

Penalties  imposed  by  the  Acts  are  recoverable  before  a  Court  of 
summary  jurisdiction,  subject  to  an  appeal  to  Quarter  Sessions  (28  &  29* 
Vict.  c.  121,  s.  66).  The  procedure  on  appeal  is  regulated  by  the  Summary 
Jurisdiction  Acts,  1879,  s.  31,  and  1884.  The  parties  may  proceed  by 
special  case  in  lieu  of  appeal  (Qarnett  v.  Backhouse,  1868,  L.  E.  3  Q.  B.  699). 


Salute. — -The  usage  of  nations  has  established  certain  maritime 
ceremonials  to  be  observed,  either  on  the  ocean  or  in  the  territorial  waters 
of  a  particular  State.  Among  these  is  the  salute  by  striking  the  flag  of  the 
sails  or  by  firing  a  certain  number  of  guns  on  approaching  a  fleet  or  a  ship 
of  war  on  entering  a  fortified  port  or  harbour.  Every  sovereign  State  has 
the  exclusive  right,  in  virtue  of  its  independence  and  equality,  to  regulate 
the  maritime  ceremonial  to  be  observed  by  its  own  vessels  towards  each 
other,  or  towards  those  of  another  nation,  on  the  high  seas,  or  within  its 
own  territorial  jurisdiction.  It  has  a  similar  right  to  regulate  the 
ceremonial  to  be  observed  within  its  own  exclusive  jurisdiction  by  the 
vessels  of  all  nations,  as  well  with  respect  to  each  other  as  towards  its  own 
fortresses  and  ships  of  war,  and  the  reciprocal  honours  to  be  rendered  by 
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the  latter  to  foreign  ships.  These  regulations  are  established  either  by  its 
own  municipal  ordinances  or  by  reciprocal  treaties  with  other  maritime 
powers  (see  Wheaton,  Elements  of  International  Law,  edit.  Lawrence, 
p.  215). 

See  Ceeemonial. 
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1.  What  it  is. — The  term  salvage  may  mean  a  thing  saved,  as  in  marine 
and  fire  policies  (see  Fire  and  Marine  Insurance),  or  the  service  of  saving 
a  thing  at  risk  at  sea,  or  the  reward  for  doing  so.  It  is  only  with  the  two 
latter  that  this  article  deals. 

There  are  two  kinds  of  salvage  in  this  sense — military  and  civil. 
Military  salvage  is  a  service  whereby  maritime  property  is  rescued  from 
the  enemy  in  time  of  war  or  from  pirates  in  time  of  peace.  Civil  salvage 
is  a  service  which  saves  or  helps  to  save  maritime  property — a  vessel,  its 
apparel,  cargo,  or  wreck — or  lives  of  persons  belonging  to  any  vessel  when 
in  danger  either  at  sea  or  on  the  shore  of  the  sea,  or  in  tidal  waters,  or  on 
the  shore  of  tidal  waters,  if  and  so  far  as  the  rendering  of  such  service  is 
voluntary  and  attributable  neither  to  legal  obligation,  nor  to  the  interest  of 
self-preservation,  nor  to  the  stress  of  official  duty  (Kennedy,  Civil  Salvage 
(1891),  2).  In  either  case  the  person  rendering  the  service  or  salvor  is 
entitled  to  be  rewarded,  and  the  word  salvage  is  used  indifferently  to 
denote  the  service  or  the  reward  (ibid.  1). 

The  origin  of  this  right  to  reward  is  said  to  be  derived  from  the 
principle  of  the  Boman  law. 

Both  forms  of  salvage  service  resolve  themselves  into  the  equity  of  rewarding 
spontaneous  services  rendered  in  protection  of  the  lives  and  property  of  others.  This  is 
a  general  principle  of  natural  equity,  and  it  was  considered  as  giving  a  cause  of  action 
in  the  Roman  law,  and  from  that  source  it  was  adopted  by  jurisdictions  of  this 
(Admiralty)  nature  in  the  different  countries  of  Europe  (Sir  C.  Robinson,  The  Calypso, 
1828,  2  Hag.  Adm.  209,  217). 

Military  salvage  is  really  part  of  the  law  of  prize,  and  is  dealt  with 
separately  in  this  article. 

The  right  to  civil  salvage  has  been  recognised  and  enforced  in  the 
Admiralty  Court  from  very  early  times  with  regard  to  maritime  property  on 
the  high  seas,  and  statutes  have  extended  this  jurisdiction  to  the  limits 
given  in  the  definition  above ;  but  it  was  never  recognised  at  common  law, 
and  consequently  the  Admiralty  Court  obtained  sole  cognisance  of  questions 
of  salvage.  This  right  of  a  salvor  is  essentially  independent  of  contract 
(Sir  J.  Hannen,  Five  Steel  Barges,  1890,  15  P.  D.  142,  146),  and  his  motives 
are  immaterial,  e.g.  a  salvor  can  render  salvage  service  to  a  ship  which  he 
thinks  is  his  own,  but  in  fact  is  not  (The  Liffey,  1887,  6  Asp.  255,  256) ; 
though  it  is  not  inconsistent  with  it,  and  a  salvor  who  has  contributed  even 
to  a  small  extent  to  the  ultimate  safety  of  a  ship,  is  not  wholly  disentitled 
to  reward,  because  he  acted  under  an  express  agreement  which  he  has  failed 
to  perform  (The  Hestia,  [1895]  Prob.  93). 
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In  addition  to  this  principle  of  its  origin,  salvage  rests  on  another, 
namely,  public  policy.  Salvage  is  governed  not  by  the  ordinary  rules 
which  prevail  in  mercantile  transactions  on  shore,  but  by  a  due  regard  to 
benefit  received,  combined  with  a  just  regard  for  the  general  interest  of 
ships  and  marine  commerce  (Dr.  Lushington,  The  Fusilier,  1865,  B.  &  L. 
341,  347).  This  article  deals  with  civil  salvage  on  the  lines  laid  down  in 
Kennedy,  Civil  Salvage.  For  the  details  of  practice,  see  Williams  and  Bruce, 
Admiralty  Practice. 

2.  Essentials  of  Salvage  Service. — There  are  three  essentials  of  a  salvage 
service — (a)  danger  to  the  subject  of  the  service ;  (6)  the  service  must  be  a 
voluntary,  and  not  an  obligatory  act  of  the  salvor ;  and,  generally  (c),  the 
service  must  have  been  successful. 

As  regards  (a),  the  salvor  must,  in  order  to  claim  reward,  show  that  the 
service  was  dangerous  (The  Wilhelmine,  1842,  1  K  C.  376,  378);  for 
the  end  of  the  danger  is  the  end  of  the  service  (The  Endeavour,  1848,  6 
Moo.  P.  C.  334). 

All  services  rendered  at  sea  to  a  vessel  in  distress  are  salvage  services.  .  .  .  The 
distress  need  not  be  immediate  or  absolute.  ...  It  is  sufficient  if  there  is  a  state  of 
difficulty  and  reasonable  apprehension 

(Dr.  Lushington,  The  Charlotte,  1848,  3  Bob.  W.  68,  71 ;  The  Phantom, 
1866,  L.  B.  1  Ad.  &  Ec.  58,  60 ;  The  Strathnaver,  1875,  1  App.  Cas.  58,  65  ; 
see,  e.g.,  The  Albion,  1861,  Lush.  282 ;  The  Ellora,  1862,  Lush.  550 ;  The 
Thomas  Allen,  1886,  6  Asp.  99 ;  The  Ella  Constance,  1864,  33  L.  J.  Ad. 
191;  The  Charlotte  Wylie,  1846,  2  Bob.  W.  495;  The  Aglaia,  1888,  13  P. 
D.  160).  The  danger  must  be  real  and  sensible,  but  need  not  be  absolute 
or  immediate ;  it  must  be  so  near,  so  much  a  just  cause  of  present  appre- 
hension that  in  order  to  escape  or  avoid  it  no  reasonably  prudent  or  skilful 
seaman  in  charge  of  the  venture  would  refuse  the  salvor's  help  if  it  were 
offered  to  him,  upon  the  condition  of  his  paying  for  it  the  salvor's  reward 
(Kennedy,  22).  But  in  cases  of  towage  of  a  damaged  ship,  a  liberal  view  is 
taken  of  the  danger  required  to  make  the  service  a  salvage  one ;  and  the 
towage  is  regarded  as  a  salvage  service,  while  towage  proper  is  regarded 
as  service  rendered,  confined  to  "  vessels  that  have  received  no  injury  or 
damage,  and  is  described  as  the  employment  of  one  vessel  to  expedite 
the  voyage  of  another  where  nothing  more  is  required  than  the  acceleration 
of  her  progress"  (Dr.  Lushington,  The  Reward,  1841,  1  Bob.  W.  174;  The 
Princess  Alice,  1849,  3  Bob.  W.  138 ;  approved  in  The  Strathnaver,  1875, 
1  App.  Cas.  58,  63).  The  statement  in  Akerblom  v.  Price  (1880,  7  Q.  B.  D. 
129, 135),  that  "in  order  to  found  a  claim  for  salvage  reward  it  is  absolutely 
essential  that  the  ship  should  be  in  imminent  danger  of  being  lost,  and 
should,  by  the  service,  be  saved  from  such  danger,"  if  taken  in  its  full  sense 
is  inconsistent  with  other  statements  of  the  law,  and  should,  it  seems,  be 
confined  to  the  case  then  under  discussion — salvage  service  by  a  pilot.  The 
danger  may  be  a  real  one,  in  the  particular  case,  although  it  would  not  be 
so  generally,  e.g.  if  a  ship  is  in  charge  of  an  unskilful  master  who  does  not 
know  the  locality  (The  Eugenie,  1844,  3  K  C.  430) ;  and  under  the  M.  S.  A.7 
1894,  as  by  the  old  practice  of  the  Admiralty  Court,  a  ship  showing  signals 
of  distress  without  cause  is  liable  to  pay  compensation  for  any  labour 
undertaken,  risk  incurred,  or  loss  sustained  (by  other  ships)  in  consequence 
of  such  signal  having  been  supposed  to  be  a  signal  of  distress,  and  such 
compensation  may  without  prejudice  to  any  other  remedy  be  recovered  in 
the  same  way  as  salvage  is  recoverable  (s.  434 ;  Kennedy,  25). 

As  regards  (b),  the  salvor  must  be  free  from  any  obligation  towards  the; 
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property  salved  (Lord  Stowell,  The  Neptune,  1824,  1  Hag.  Adm.  227,  236;; 
Brett,  L.J.,  Cargo  ex  Schiller,  1877,  2  P.  D.  145,  149).  Although  there  is  a 
moral  obligation  to  assist  in  saving  life  or  property  at  sea,  and  "  the  duty  of 
all  ships  (is)  to  give  succour  to  others  in  distress,  and  none  but  a  freebooter 
would  withhold  it "  (Lord  Stowell,  The  Waterloo,  1820,  2  Dod.  433),  there 
is  no  legal  justification  for  deviation  at  sea  in  order  to  save  property,  though 
there  is  for  deviation  in  order  to  save  life  {Scaramanga  v.  Stamp,  1880, 
5  C.  P.  D.  295  ;  see  Deviation). 

Services  are  voluntary  if  there  is  no  contractual  or  official  duty  to 
render  them.  Thus  neither  the  master,  crew,  or  pilot  navigating  the  ship, 
nor  the  owner  or  crew  of  a  tug  towing  under  a  contract  of  towage,  nor  the 
ship's  agent,  nor  Government  officials,  nor  passengers  (see  post)  can  claim 
salvage  for  services  rendered  by  them  towards  the  safety  of  the  ship  or 
those  on  board  her,  except  under  special  circumstances.  In  the  case, 
however,  of  the  statutory  obligation  on  ships  which  have  been  in  collision 
to  stand  by  each  other  and  render  assistance  if  required,  it  has  been  held 
that  salvage  may  be  claimed  for  performing  this  statutory  duty,  provided 
that  the  ship  claiming  it  was  not  the  cause  of  the  collision  or  the  damage 
resulting  therefrom  {The  Hannibal  v.  The  Queen,  1867,  L.  K.  2  Ad.  &  Ec.  53, 
Sir  E.  Phillimore)  ;  but  it  has  been  also  decided  that  in  such  a  case,  if  the 
services  rendered,  though  of  a  salvage  nature,  are  not  extraordinary  in 
character,  no  salvage  can  be  claimed  {The  Beta,  1884,  5  Asp.  276,  Butt,  J.). 
Where  a  collision  has  taken  place,  the  ship  which  is  in  fault  cannot  claim 
salvage  for  rendering  service  to  the  other  ship  in  order  to  avert  a  danger 
caused  by  that  collision  {Cargo  ex  Capella,  1867,  L.  B.  1  Ad.  &  Ec.  356 ;  The 
Glengaber,  1872,  L.  E.  3  Ad.  &  Ec.  534). 

(c)  Thirdly,  success  is  generally  necessary,  at  least  to  the  extent  of  the 
service  contributing  to  the  ultimate  safety  of  the  property  in  danger,  or  no 
salvage  can  be  claimed ;  "  for  salvage  reward  is  for  benefits  actually 
conferred,  not  for  a  service  attempted  to  be  rendered  "  {The  Zephyrus,  1842, 

1  Bob.  W.  329,  330  ;  The  Killeena,  1881,  6  P.  D.  193 ;  The  Camellia,  1883, 
9  ibid.  27 ;  The  City  of  Chester,  ibid.  202).  If,  however,  the  claimant's  act 
materially  contributes  to  the  safety  of  the  property  in  peril,  he  is  entitled  to 
salvage  reward,  although  what  he  did  himself  will  not  have  produced  that 
result  of  safety  (see  The  Atlas,  1862,  Lush.  518  P.  C. ;  The  Jonge  Bastiaan 
1804,  5  Bob.  C.  322 ;  The  Aztecs,  1870,  3  M.  L.  0.  326 ;  The  Nellie,  1873, 

2  Asp.  142  ;  The  Camellia,  above). 

If,  however,  the  claimant's  efforts  do  not  bring  the  ship  into  greater 
comparative  safety,  although  the  ship  is  saved,  no  salvage  is  due  {The 
Edward  Hawkins.  1862,  Lush.  515;  The  Cheerful,  1885,  11  P.  D.  3;  The 
Benlarig,  1888, 14  ibid.  3). 

On  the  other  hand,  although  the  salvage  service  is  successful,  yet  if  the 
property  salved  is  damaged  or  expense  is  incurred  by  its  owners  in  conse- 
quence of  mistake,  negligence,  or  non-criminal  misconduct  on  the  part  of 
the  salvors,  the  amount  of  the  salvage  reward  will  be  reduced  {The  Atlas, 
1862,  Lush.  518) ;  and  "  wilful  or  criminal  misconduct  may  work  an  entire 
forfeiture  of  salvage,  but  such  a  charge  must  be  proved  by  those  who 
impute  it "  (Dr.  Lushington,  ibid.). 

Further,  where  salvors,  after  rescuing  a  ship  from  danger,  bring  her  by 
their  negligence  into  an  equally  dangerous  position,  and  she  suffers  greater 
damage  than  she  would  have  suffered  by  remaining  in  her  original  position 
{The  Duke  of  Manchester,  1846,  4  N.  C.  580);  or  where  salvors,  after 
performing  salvage  service,  cause  by  their  misconduct  a  loss  to  the  salved 
ship  which  is  probably  equal  to  the  loss  to  which  she  was  originally  exposed 
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{The  Tan  Yean,  1883,  8  P.  D.  147);  no  salvage  is  payable  (but  see  The 
Lepanto,  [1892]  Prob.  122). 

Where,  however,  the  services  of  a  ship  are  engaged  to  stand  by  another 
in  a  storm,  or  get  her  an  anchor  and  chain  from  the  shore,  or  the  like,  and 
that  service  is  rendered,  but  the  salved  ship  is  saved  by  some  other  cause  ; 
or  if  after  the  service  is  begun  the  salvors,  though  willing  and  ready  to 
complete  it,  are  discharged  by  the  master  of  the  salved  sbip ;  that  service, 
though  thus  made  unproductive  of  benefit,  will  be  rewarded  if  .  it  has 
involved  expenditure  of  time,  labour,  or  risk  (The  Undaunted,  1860, 
Lush.  90,  service  prevented  by  act  of  God ;  The  Maude,  1876,  3  Asp.  338, 
master  of  salved  ship  engaging  another  ship).  And  in  The  Melpomene,  Sir  E. 
Phillimore  adopted  as  a  principle  the  proposition  that "  where  a  vessel  makes 
a  signal  of  distress,  and  another  vessel  goes  out  with  the  bond  fide  intention 
of  assisting  that  distress,  and  as  far  as  she  can,  does  so,  and  some  accident 
occurs  which  prevents  her  services  being  as  effectual  as  she  intended  them 
to  be,  and  no  blame  attaches  to  her,  she  ought  not  to  go  wholly  unrewarded  " 
(1873,  L.  E.  4  Ad.  &  Ec.  129). 

In  any  case,  however,  some  part  of  the  property  or  res  to  which  the 
services  are  rendered  must  be  saved,  or  no  right  to  salvage  arises  (see  per 
Brett,  M.  E.,  The  Bcnpor,  1883,  8  P.  D.  115).  Under  special  circumstances, 
a  master  may  be  justified  in  agreeing  to  pay  for  assistance  independently 
of  the  final  safety  of  his  ship  (The  Alfred,  1883,  5  Asp.  214);  but  such 
agreement  is  not  a  salvage  agreement. 

3.  Subjects  of  Salvage. — 

By  the  common  or  original  law  of  the  High  Court  of  Admiralty,  the  only  subjects  in 
respect  of  the  saving  of  which  salvage  reward  could  be  entertained  in  the  Admiralty 
Court,  were  sbip,  her  apparel  and  cargo,  including  flotsam,  jetsam,  and  ]agan,  and  the 
wreck  of  these  and  freight,  and  the  only  subject  added  by  statute  is  life  salvage 

(Lord  Esher,  M.  E.,  The  Gas  Float  Whitton,  No.  2,  [1896]  Prob.  42,  63). 
Till  1821  no  salvage  could  be  given  by  the  Admiralty  Court  for  services 
performed  between  high  and  low  water  mark,  or  for  life  salvage  (1  &  2 
Geo.  iv.  c.  75,  s.  31) ;  and  until  1840  that  Court  could  not  try  claims  arising 
within  the  body  of  a  county  (3  &  4  Vict.  c.  65,  s.  6) ;  and  until  1846  it 
could  only  entertain  such  claims  if  they  related  to  the  salvage  of  a  ship  or 
seagoing  vessel  (9  &  10  Vict.  c.  99,  s.  40). 

The  M.  S.  A.,  1894,  contains  certain  provisions  with  regard  to  salvage, 
which  re-enact  provisions  of  former  statutes — (1)  Where  services  are  ren- 
dered wholly  or  in  part  within  British  waters  in  saving  life  (whether  of 
passengers  or  crew — The  Cairo,  1874,  L.  E.  4  Ad.  &  Ec.  184,  186)  from  any 
British  or  foreign  vessel,  or  elsewhere  in  saving  life  from  any  British  vessel, 
there  shall  be  payable  to  the  salvor  by  the  owner  of  the  vessel,  cargo,  or 
apparel  saved  a  reasonable  amount  of  salvage,  to  be  determined  in  case  of 
dispute  in  manner  hereinafter  mentioned;  (2)  salvage,  in  respect  of  the 
preservation  of  life,  when  payable  by  the  owners  of  the  vessel,  shall  be 
paid  in  priority  to  all  other  claims  for  salvage ;  (3)  where  the  vessel,  cargo, 
and  apparel  are  destroyed,  or  the  value  thereof  is  insufficient  after  pay- 
ment of  the  actual  expenses  incurred,  to  pay  the  amount  of  salvage  payable 
in  respect  of  the  preservation  of  life,  the  Board  of  Trade  may,  in  their  dis- 
cretion, award  to  the  salvor  out  of  the  Mercantile  Marine  Fund  such  sum 
as  they  think  fit,  in  whole  or  in  part  satisfaction  of  any  amount  of  salvage 
so  left  unpaid  (s.  544).  When  it  is  made  to  appear  to  Her  Majesty  that 
the  Government  of  any  foreign  country  is  willing  that  salvage  should  be 
awarded  by  British  Courts  for  services  rendered  in  saving  life  from  ships 
belonging  to  that  country  when  the  ship  is  beyond  British  jurisdiction, 
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Her  Majesty  may,  by  Order  in  Council,  direct  that  the  provisions  of  this 
part  of  the  Act  with  reference  to  salvage  shall,  subject  to  any  conditions 
and  qualifications  contained  in  the  Order,  apply,  and  those  provisions  shall 
accordingly  apply  to  these  services  as  if  they  were  rendered  in  saving  life 
from  ships  within  British  jurisdiction  (s.  545).  The  power  contained  in 
this  latter  section  has  as  yet  only  been  exercised  in  the  case  of  Germany. 
No  life  salvage  is  claimable  from  a  foreign  ship,  unless  such  an  Order  in 
Council  has  been  made,  or  the  services  have  been  performed  partly  or 
wholly  in  British  waters,  i.e.  within  three  miles  of  the  British  coast  (The 
Willem  III.,  1871,  L.  E.  3  Ad.  &  Ec.  487;  and  see  The  Pacific,  1898, 
W.  N.  47  (1)). 

No  claim  for  life  salvage  is  maintainable  unless  there  is  property  saved, 
against  which  that  claim  can  be  enforced,  and  such  a  claim  can  only  be 
satisfied  out  of  that  property  (The  Benpor,  1883,  8  P.  D.  115,  117,  ship 
and  cargo  totally  lost).  If  a  ship  to  which  life  salvage  has  been  rendered  is 
sunk  and  afterwards  raised,  and  her  value  when  raised  is  less  than  the 
expense  of  raising  her,  although  her  owners  have  recovered  her  full  value  in 
an  action  against  the  ship  which  sank  her,  there  is  no  res  liable  to  the  claim 
(The  Annie,  1886,  12  P.  D.  50,  51).  It  is  not  only  the  legal  owner  of  the 
res  who  is  liable  for  life  salvage,  but  also  any  person  who  has  an  interest  in 
it,  e.g.  a  seller  who  is  delivering  it  to  a  purchaser  in  whom  the  property  in 
the  res  is  (Five  Steel  Barges,  1890,  15  P.  D.  142,  146).  If  the  ship  is  saved 
and  the  cargo  is  lost,  life  salvage  is  recoverable  from  the  shipowner ;  if  the 
cargo  is  saved  and  the  ship  lost,  the  cargo  owner  only  is  liable  for  it  (Cargo 
ex  Sarpedon,  1877,  3  P.  D.  27).  The  liability  of  the  owner  of  the  res  in  life 
salvage  is  limited  to  the  value  of  the  property  salved  (Cargo  ex  Schiller,  1877„ 
2  P.  D.  145,  157,  Baggallay,  L.J.) ;  and  it  is  immaterial  whether  the  res  is- 
"  salved  "  or  not,  for  if  it  survives  the  danger  it  is  liable  to  life  salvage  (Cargo- 
ex  Schiller,  above,  specie  saved  by  shipowners'  agents,  and  not  by  life  salvors). 

The  M.  S.  A.  also  makes  certain  provisions  with  regard  to  salvage  of 
property  in  case  of  wreck,  etc.,  of  vessels  or  ships  within  the  limits  of  the 
United  Kingdom  (i.e.  certainly  within  three  miles  of  the  shore)  (see  ss.  546,. 
540  (2)).  It  has  been  held  that  "  wreck  "  means  wreck  of  ship,  boat,  or  cargo 
(Palmer  v.  Bouse,  1858,  3  H.  &  N.  506 ;  see  Wreck).  "  Vessel "  is  defined  to- 
include  any  ship  or  boat,  or  any  other  description  of  vessel  used  in  naviga- 
tion ;  and  "  ship,"  to  include  every  description  of  vessel  used  in  navigation  not 
propelled  by  oars  (M.  S.  A.  s.  742) ;  and  "  ship "  has  been  held  to  include- 
"  a  fishing  coble,  not  entirely  decked  over,  having  two  masts  and  a  rudder, 
which  are  removable,  and  being  propellable  by  four  oars,  which  goes  out 
well  to  sea,  and  though  the  oars  are  used  to  get  her  out  of  harbour,  they 
are  merely  auxiliary  to  the  use  of  sails"  (Ex parte  Ferguson,  1871,  L.  E.  6< 
Q.  B.  280,  290) ;  and  also  a  hopper  barge,  without  masts  or  sails,  and  not 
navigable  without  external  assistance  (The  Mac,  1882,  7  P.  D.  36,  126);  but 
not  a  structure  made  of  iron,  boat-shaped,  and  containing  gas  which,  by 
its  own  elasticity,  supplied  day  and  night  for  about  six  weeks  the  light 
raised  above  it  (The  Gas  Float  Whitton,  No.  2,  [1896]  Prob.  42).  The 
term  "owners"  in  sec.  546  includes  all  persons  interested  in  the  ship- 
or  boat  (The  Louisa,  1863,  B.  &  L.  59);  and  the  term  "cargo"  includes  all 
merchandise  on  board  a  ship  or  boat,  but  not  the  personal  effects  of  the 
master  or  crew,  or  the  personal  apparel  or  effects  of  passengers  which  are 
in  daily  use  (The  Willem  III.,  1871,  L.  E.  3  Ad.  &  Ac.  487),  nor  ship's 
provisions ;  but  passengers'  luggage  or  valuables  intrusted  to  the  custody 
of  the  ship  are  perhaps  subjects  of  salvage  (Kennedy,  52).  Freight  (q.v.) 
also  is  the  subject  of  salvage,  whether  this  be.  merely  paid  for  the  convey - 
vol.  xi.  24 
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ance  of  passengers  or  for  the  carriage  of  goods,  and  freight  may  he  earned 
although  the  ship  be  lost  (The  Eastern  Monarch,  1860,  Lush.  81,  82;  The 
Medina,  1876,  1  P.  D.  272 ;  2  ibid.  5) ;  and  if  freight  be  salved,  it  is  a  fund 
which  is  available  for  the  reward  of  life  salvors  (The  Benpor,  1883,  8  P.  D. 
115,  117). 

Government  ships  or  stores,  whether  foreign  or  British,  are  not  liable 
to  salvage,  and  no  action  in  rem  will  lie  against  them  (see  post ;  The  Prince 
Frederick,  1820,  2  Dod.  451 ;  The  Constitution,  1879,  4  P.  D.  39 ;  The 
Parlement  Beige,  1880,  5  P.  D.  197),  or  against  private  goods  on  board  them. 
But  in  the  case  of  salvage  services  rendered  to  stores  belonging  to  the  British 
Government  (and  it  may  do  so  in  the  case  of  salvage  to  its  ships),  the 
Admiralty  usually  submits  the  claim  to  the  judgment  of  the  Admiralty  Court 
(The  Marquis  of  Euntly,  1835,  3  Hag.  Adm.  247) ;  and  foreign  Governments 
have  acted  in  the  same  way  as  regards  their  property  (The  Prince  Frederick, 
above).  Whether  this  exemption  extends  to  private  ships  hired  by  the 
Government,  e.g.  transports,  is  not  clear,  and  they  have  been  arrested  to 
answer  a  salvage  claim  (The  Lord  Nelson,  1809,  Edw.  79,  transport  salved 
and  arrested ;  and  so  The  Marquis  of  Huntly,  above ;  The  Bertie,  1886,  6  Asp. 
26,  where  no  claim  was  urged  against  Government  stores  carried  in  a  private 
vessel,  the  salvor  being  a  hired  transport). 

4.  Who  can  be  Salvors. — In  order  to  be  a  salvor,  two  conditions  must 
generally  be  complied  with.  In  the  first  place,  the  salvor  must  have  per- 
formed the  service  personally  (The  Charlotte,  1848,  3  Bob.  68,  72,  Dr. 
Lushington).  Thus  a  coastguard  officer  who  sends  off  sailors  to  a  ship  in 
distress  is  not  entitled  to  salvage  (The  Vine,  1825,  2  Hag.  Adm.  1);  nor  are 
officers  or  seamen  of  a  Queen's  ship  because  their  ship  has  sent  boats,  stores, 
and  men  to  help  in  a  salvage  service  (The  Thetis,  1833,  3  Hag.  Adm.  14,  41, 
42,61). 

There  are  two  exceptions  to  this  rule — (a)  in  the  case  of  those  of  the 
crew  of  a  salving  ship  who  do  not  take  part  in  salvage  services  rendered  by 
their  ship,  but  remain  in  the  salving  ship,  on  the  ground  that  they  are 
associates  in  the  service  (The  Sarah  Jane,  1843,  2  Bob.  W.  110,  115),  unless 
the  ship  be  a  Queen's  ship  or  engaged  in  the  public  service ;  (b)  in  the 
case  of  the  owners  of  a  private  salving  ship,  on  the  ground  that  their 
property  is  employed  in  the  service  (The  Nor  den,  1844,  1  Sp.  185),  pro- 
vided that  they  can  show  that  their  interest  was,  or  was  in  risk  of  being, 
affected  by  that  employment  (The  Two  Friends,  1844,  2  Bob.  W.  349 ;  The 
Charlotte,  above). 

No  salvage  is  claimable  in  respect  of  any  loss,  damage,  or  risk  caused 
to  a  Queen's  ship,  her  stores,  tackle,  or  furniture,  or  the  use  of  any 
stores  or  other  articles  belonging  to  Her  Majesty,  supplied  in  order  to 
effect  such  service,  or  for  any  other  expense  or  loss  sustained  by  Her 
Majesty  by  reason  of  that  service  (M.  S.  A.  s.  557  (1)) ;  and  a  similar  rule 
applies  with  regard  to  vessels  belonging  to  the  Bombay  Marine  (The 
Balhousie,  1875,  1  P.  D.  271  n.),  but  not  with  regard  to  vessels  belonging  to 
a  harbour  and  vested  in  the  Board  of  Trade  (The  Cybele,  1877,  2  P.  D.  224; 
3  ibid.  8). 

A  charterer  of  a  ship  is  only  entitled  to  the  salvage  earned  by  her 
employment  in  salvage  services,  if  the  charter-party  expressly  so  provides, 
or  if  the  charter-party  amounts  to  a  demise  of  the  ship,  in  which  case  he 
is  owner  pro  hac  vice  (see  Chaetee-Paety).  Otherwise  the  owner  is 
entitled  to  the  salvage  earned  by  her  (The  Maria  Jane,  1850, 14  Jur.  857; 
The  Scout,  1872,  L.  E.  3  Ad.  &  Ec.  512,  a  demise;  The  Collier,  1866,  L.  E. 
1  Ad.  &  Ec.  83,  not  a  demise). 
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The  owner  or  charterer  may,  however,  be  barred  by  his  legal  relation 
to  the  salved  res  from  claiming  any  salvage  from  it  (see  The  Alfen,  1857, 
Swa.  Ad.  189  ;  The  Collier,  above  ;  The  Waterloo,  1820,  2  Dod.  433).  If  the 
salving  ship  is  owned  by  several  owners,  and  some  of  them  are  interested 
in  the  salved  ship,  the  other  owners  can  claim  salvage  from  the  latter  {The 
Alfen,  above).  In  the  case  of  the  salved  res  being  cargo,  the  owner  of  the 
saived  ship,  if  also  owner  of  the  salving  ship,  may  be  unable  to  claim 
salvage  against  it,  if  by  the  terms  of  his  contract  to  carry  that  cargo  he  is 
liable  for  loss  or  injury  to  it,  and  the  salvage  service  was  only  necessary  in 
order  to  prevent  such  loss  or  injury  {The  Glen/ruin,  1885,  10  P.  D.  109). 
If  the  shipowner  is  not  so  liable,  he  can  claim  salvage  in  such  a  case  {Cargo 
ex  Laertes,  1887, 12  P.  D.  187).  Where  both  salved  and  salving  ships  belong 
to  the  same  owner,  the  crew  of  the  latter  can  claim  salvage  either  against 
the  cargo  {The  G-lenfruin,  above)  or  against  the  ship,  on  the  ground  that  such 
a  service  is  outside  the  scope  of  their  contract  with  the  shipowner  {The 
Sappho,  1871,  L.  E.  3  P.  C.  690,  694) ;  but  such  service  must  be  of  a 
substantial  nature,  or  the  Court  will  make  a  small  award,  or  may  deprive 
them  of  costs,  or  make  them  pay  all  costs  {The  Agamemnon,  1883,  5  Asp. 
92). 

Neither  the  owners  nor  the  crew  of  a  salving  ship  can  claim  salvage, 
(1)  where  the  salvage  is  rendered  necessary  by  the  default  of  the  salving 
ship  {The  Altair,  [1897]  Prob.  105,  tug  and  tow),  even,  it  seems,  if  the 
collision  be  due  to  the  fault  of  a  compulsory  pilot,  or  to  the  fault  of  only 
some  of  the  crew  of  the  salving  ship  {Cargo  ex  Capella,  1867,  L.  E.  1  Ad.  & 
Ec.  356) ;  but  if  a  ship  be  damaged  by  collision  with  a  wrong-doing  ship  and 
another  ship  salves  her,  not  only  the  crew  of  this  latter  ship,  but  also  those 
of  her  owners  who  are  interested  in  the  wrong-doing  ship  can  claim  salvage 
{The  Glengaber,  1872,  L.  E.  1  Ad.  &  Ec.  534 ;  1  Asp.  401).  Nor  can  they 
do  so  (2)  where  by  custom  of  trade  or  contract  the  salving  or  salved 
ships  are  bound  to  give  each  other  mutual  help   {The    Waterloo,  1820, 

2  Dod.  433,  436,  custom  of  East  India  trade  set  up  but  negatived ;  The 
Margaret,  1827,  2  Hag.  Adm.  48  n.) ;  but  for  this  custom  a  common  enter- 
prise and  mutuality  must  be  proved  {The  Swan,  1839,  1  Eob.  W.  68,  70, 
North  whaling  fishery;  The  Zephyr,  1828,  2  Hag.  Adm.  43,  Honduras 
trade). 

In  the  second  place,  a  salvor  must  show  that  his  service  was  voluntary. 
Thus  under  ordinary  circumstances  the  officers  and  crew  of  a  ship  cannot 
claim  salvage  from  her;  and  the  M.  S.  A.,  while  allowing  the  righttto  wages 
to  be  independent  of  freight  having  been  earned,  provides  that  in  all  cases 
of  wreck  or  loss  of  the  ship,  proof  that  the  seaman  has  not  exerted  himself 
to  the  utmost  to  save  the  ship,  cargo,  and  stores  shall  bar  his  right  to 
wages  (s.  157)-  They  can  only  earn  salvage  from  the  ship  to  which  they 
belong  if  their  contract  of  service  with  her  is  dissolved  {The  Sappho,  1871, 
L.  E.  3  P.  C.  690,  694).  This  may  happen  {a)  by  the  master  discharging 
them  {The  Warrior,  1862,  Lush.  476) ;  (&)  by  the  final  londfide  abandonment 
of  the  ship  {The  Warrior,  above;  The  Florence,  1852, 16  Jur.  572),  in  which 
case  they  can  claim  for  subsequent  services  {The  Le  Jonet,  1872,  L.  E. 

3  Ad.  &  Ec.  556) ;  or  (c)  by  the  hostile  capture  of  the  ship  (doubted  by 
Dr.  Lushington,  but  supported  by  Lord  Stowell),  and  they  can  claim  salvage 
for  recapturing  her  from  the  enemy  {The  Two  Friends,  1799,  1  Eob.  C. 
278;  The  Beaver,  1801,  3  ibid.  292),  but  not  for  recovering  her  from 
mutineers  {The  Governor  Baffles,  1815,  2  Dod.  17,  18). 

A  pilot  is  not  entitled  to  claim  salvage  for  ordinary  pilotage  services, 
although  their  performance  involves  some  risk ;  but  he  may  become  entitled 
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to  salvage  by  circumstances  either  existing  at  the  beginning  of  such  services, 
or  supervening  afterwards  (see  Pilots). 

As  to  tug  under  contract  to  tow  another  ship,  see  Towage. 

A  ship's  agent  has  been  refused  salvage,  or  any  reward  whatever,  for 
arranging  for  assistance  to  be  given  to  a  ship  in  distress  (The  Watt,  1843, 

2  Eob.  W.  70 ;  The  Lively,  1848,  3  ibid.  64) ;  but  he  has  been  allowed  to 
claim  it  in  other  cases  although  he  incurred  no  personal  risk,  whether  his 
exertions  are  within  the  scope  of  his  work  as  such  ship's  agent  (The  Happy 
Return,  1828,  2  Hag.  Adm.  198,  207 ;  The  Favourite,  1844,  2  Eob.  W.  255  ; 
The  Purissima  Conception,  1849,  3  ibid.  181)  or  outside  it  (Cargo  ex  Honor, 
1866,  L.  E.  1  Ad.  &  Ec.  87) ;  but  if  an  agent  is  employed  by  insurers  of  a  ship 
to  raise  her  under  an  ordinary  contract  at  common  law,  for  which  the  re- 
muneration is  not  to  depend  on  success,  he  cannot  claim  as  a  salvor  against 
her  (The  Solway  Prince,  [1896]  Prob.  120,  125).  The  better  view  is  that  an 
agent  is  not  precluded  from  claiming  salvage,  and  if  he  is  asked  to  render 
assistance  he  has  a  right  to  some  reward,  even  if  the  operations  are 
unsuccessful ;  but  if  they  are  successful,  the  award  is  made  on  a  different 
basis  than  if  he  had  risked  the  loss  of  his  entire  expenditure  as  a  salvor 
(The  Kate  B.  Jones,  [1892]  Prob.  366). 

Passengers  are  bound  to  work  for  the  safety  of  the  ship,  so  long  as 
they  stay  on  board  her,  if  a  common  danger  arises,  and  cannot  claim 
salvage  for  such  work  (The  Branston,  1826, 2  Hag.  Adm.  3 ;  The  Vrede,  1861, 
Lush.  322),  though  they  may,  if  they  like,  escape  and  save  their  lives. 
But  if  they  stay  on  in  the  vessel  for  the  purpose  of  saving  her,  after  they 
might  escape,  or  if  they  perform  some  extraordinary  service  for  her,  e.g. 
navigate  her  into  safety,  they  can  claim  as  salvors  (Newman  v.  Walters, 
1804,  3  Bos.  &  Pul.  662). 

Public  servants  and  officials,  such  as  officers  and  seamen  of  the  Boyal 
Navy,  are  under  an  obligation  to  render  some  service  of  protection  to 
British  ships,  and  lives  and  cargoes  on  board  them,  in  distress  (The  Charlotte 
Wylie,  1846,  2  Eob.  W.  495) ;  and  they  cannot  claim  salvage  for  anything 
which  falls  within  the  scope  of  their  public  duty ;  e.g.  salvage  has  been 
refused  them  for  quelling  a  mutiny  in  a  merchant  ship  (The  Francis  and 
Eliza,  1816,  2  Dod.  117) ;  and  it  has  been  said  that  for  rescuing  vessels 
from  other  than  maritime  dangers  (e.g.  mutiny,  piracy,  or  hostile  seizure), 
in  order  to  obtain  salvage,  they  must  incur  great  personal  danger  and  use 
great  exertions  in  performing  the  service  (ibid.  Lord  Stowell,120).  The 
same  principle  is  applied  in  cases  of  salvage  from  maritime  dangers  and 
perils  of  the  seas,  and  is  adopted  in  the  Admiralty  Instructions  (see  Cargo 
ex  Ulysses,  1888,  13  P.  D.  205).  Merely  constructive  assistance  will  not 
support  a  claim  for  salvage ;  e.g.  an  admiral  of  a  fleet  or  captain  of  a 
ship  cannot  claim  it  by  virtue  of  his  command  over  ships  or  men 
performing  salvage  services ;  and  this  is  recognised  by  Admiralty  proclamation 
(Kennedy,  104) ;  but  effective  salvage  by  such  officers  entitles  them  to  claim 
it  (The  Thetis,  1833,  3  Hag.  Adm.  14,  flag-officer  entitled  to  salvage);  and 
a  captain  of  a  Queen's  ship  allowing  a  transport  chartered  by  Govern- 
ment to  render  services  was  held  entitled  to  share  with  officers  and  men 
sent  from  his  ship  in  that  transport  for  salvage  service  (The  Nile,  1875, 
L.  E.  4  Ad.  &  Ec.  449).  Salvage  services  by  men  belonging  to  the  Eoyal 
Navy  are  remunerated  on  the  same  scale  as  private  salvors  (Kennedy, 
180). 

As  to  salvage  by  Queen's  ships,  see  M.  S.  A.  1894,  ss.  557-564. 

As  to  position  of  coastguard,  see  Coastguard  ;  and  The  Clifton,  1834, 

3  Hag.  Adm.  117,  121. 
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Eeceivers  of  wreck  are  not  entitled  to  any  remuneration  beyond  their 
proper  expenses  and  statutory  fees  (s.  567),  unless  they  personally  render 
salvage  services  to  life  or  property  outside  the  prescribed  duties  (Kennedy, 
107). 

Magistrates  and  other  public  officials  can  similarly  only  claim  salvage 
if  and  so  far  as  the  service  is  outside  their  official  duty  (The  Aquila,  1798, 
1  Eob.  C.  37 ;  The  Purissima  Conception,  1849,  3  Eob.  W.  181,  184). 

5.  Remedies  of  Salvors. — Prior  to  the  Judicature  Act,  the  Admiralty 
Court  had  exclusive  jurisdiction  in  salvage,  whether  on  the  high  seas  or 
in  tidal  waters;  and  this  jurisdiction  is  now  vested  in  the  High  Court 
of  Justice  (M.  S.  A.  s.  565),  and  exercised  by  the  Admiralty  Division. 
The  principle  of  salvage  was  unknown  to  the  common  law ;  and  the 
common  law  Courts  would  probably  only  take  cognisance  of  a  claim 
for  salvage  on  proof  being  given  of  a  contract,  express  or  implied,  by  the 
person  whose  property  was  salved  to  reward  the  salvor,  and  could  only 
reward  the  salvor  on  the  basis  of  a  quantum,  meruit  for  the  work  which  he 
had  done.  His  only  remedy  was  to  keep  possession  of  the  property 
salved,  and  the  owner  then  could  not  recover  it  from  him  till  he  had  paid 
or  tendered  him  an  adequate  compensation  for  his  work  (Hartfort  v. 
Jones,  1699,  1  Eayrn.  (Ld.)  303) ;  but  this  lien  was  only  exercisable 
upon  property  the  saving  of  which  constituted  a  salvage  service,  i.e. 
exposed  to  sea  perils,  and  such  compensation  was  refused  in  the  case  of  a  raft 
of  timber  placed  in  a  dock  on  the  bank  of  the  Thames,  which  floated  owing 
to  the  ropes  accidentally  getting  loose  and  being  carried  away  by  the  tide, 
and  which  was  saved  (Nicholson  v.  Chapman,  1793,  2  Black.  H.  254  ;  3  E.  R. 
374);  and  cp.  per  Bowen,  L.J.,  Falcke  v.  Scottish  Imp.  I.  Co.,  1887,  34  Ch. 
D.  234,  248).  Questions  of  general  average  may,  however,  bring  up  ques- 
tions of  salvage  in  a  common  law  Court  (Akerblom  v.  Price,  1881,  7  Q.  B.  D. 
129 ;  Anderson  v.  Ocean  S.S.  Co.,  1884,  10  App.  Cas.  107). 

In  the  Admiralty  Division  (to  which  any  salvage  action  begun  in 
another  Division  may  be  transferred — Judicature  Acts,  1873,  s.  36 ;  1875, 
s.  11 ;  and  Order  49)  the  salvor  can  enforce  his  claim  to  compensation 
by  means  of  arrest  (q.v.),  in  virtue  of  his  maritime  lien  (q.v.),  upon  the  res 
saved ;  and  the  Court  therefore  views  with  disfavour  the  salvor  retaining 
possession  of  the  res  except  in  cases  of  derelict  (q.v.)  (Cossman  v.  West, 
1887,  13  App.  Cas.  181,  P.  C),  and  even  then  not  in  all  cases  (The  Lady 
Worsley,  1855,  2  Sp.  253  and  255);  unless  a  surrender  of  the  res  means  the 
loss  of  the  security  for  reward  (The  Glasgow  Packet,  1844,  2  Eob.  W.  306, 
313),  or  under  peculiar  circumstances  (The  Orbona,  1853,  1  Sp.  161,  165; 
The  Pinnas,  1888,  6  Asp.  313,  314).  For  such  improper  detention  the 
salvor  may  be  deprived  of  costs,  or  get  the  award  reduced,  or  forfeit  it 
altogether  (Kennedy,  8). 

A  salvor  may  proceed  in  Admiralty  either  in  rem  or  in  personam, 
whether  there  is  a  salvage  agreement  or  not  (The  Two  Friends,  1799, 
1  Eob.  C.  271,  284;  Cargo  ex.  Schiller,  1877,  2  P.  D.  149);  and  an  action 
in  personam  lies  against  the  owners  of  a  salved  ship,  although  the  property 
in  such  ship  has  been  transferred  to  other  persons  in  whose  hands  it  is 
not  subject  to  a  maritime  lien,  e.g.  Government  (Five  Steel  Barges,  1890, 
15  P.  D.  142,  146).  But  this  right  to  sue  in  personam  is  only  a  qualified 
one,  and  some  property  or  interest  in  property  must  be  saved  to  which  the 
claim  can  attach  in  order  to  found  a  claim  for  salvage  (Five  Steel  Barges, 
above;  Cargo  ex  Sarpedon,  1877,  3  P.  D.  28,  34;  The  Renpor,  1883, 
8  ibid.  115,  117;  The  Chieftain,  1846,  4  N.  C  460;  and  see  The  Dictator, 
[1892]  Prob.  64  and  304). 
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As  to  summary  trial  of  salvage  disputes,  see  M.  S.  A.  1894,  ss.  547-554. 

County  Courts  having  Admiralty  jurisdiction  have  the  same  jurisdiction 
in  salvage  under  the  County  Courts  Acts  as  under  the  M.  S.  A.  In  salvage 
causes  where  the  services  are  rendered  within  the  Cinque  Ports,  the 
Cinque  Ports  Salvage  Commissioners  or  Admiralty  Court  exercise  jurisdic- 
tion, which  is  specially  saved  by  the  M.  S.  A.  (s.  571 ;  see  Cinque  Poets). 

6. .  What  are  Salvage  Sen-ices. — The  following  examples  illustrate  the 
various  kinds  of  salvage  services : — 

Towing,  piloting,  or  navigating  into  safety  a  ship  in  danger  or  distress  (The 
Ellora,  1862,  Lush.  550 ;  The  Anders  Knape,  1879,  4  P.  D.  213  ;  Newman  v.  Walters, 
1804,  3  Bos.  &  Pul.  556) ;  raising  a  sunk  ship  or  cargo  (The  Catherine,  1848,  6  N.  C. 
xliii. ;  The  Jubilee,  1826,  3  Hag.  Adm.  43  n.) ;  transhipping  persons  or  cargo  from  a 
ship  in  distress  (The  Columbia,  1838,  3  Hag.  Adm.  428) ;  getting  a  stranded  ship  afloat 
(The  Erato,  1888,  13  P.  D.  163) ;  supplying  officers  and  men  to  a  ship  without 
a  crew  capable  of  managing  her  to  navigate  her  (The  Golondrina,  1867,  L.  R.  1  Ad.  & 
Ec.  334  ;  The  Skibladner,  1877,  3  P.  D.  24) ;  furnishing  an  anchor  and  chain  to  a 
ship  which  would  be  in  danger  without  it  (The  Prince  of  Wales,  1848,  6  N.  C.  39  ;  The 
Favourite,  1844,  2  Eob.  W.  255) ;  rescuing  ship  from  peril  of  impending  collision  or  fire 
(The  Saratoga,  1861,  Lush.  318  ;  The  Tees  and  Pentucket,  1862,  ibid.  505)  ;  helping  to 
extinguish  a  fire  on  board  a  ship  (The  Rosalie,  1853,  S.  188);  rescuing  a  ship  from 
pirates  or  mutineers  (The  Calypso,  1828,  2  Hag.  Adm.  209  ;  Cargo  ex  Ulysses,  1888, 13  P.  D. 
205  ;  The  Governor  Raffles,  1815,  2  Dod.  14) ;  rescuing  persons  or  cargo  from  a  ship  on  fire 
(The  Eastern  Monarch,  1860,  Lush.  81)  ;  standing  by  a  ship  in  distress  (The  Undaunted, 
1860,  ibid.  92) ;  extricating  a  ship  from  an  ice  field  (The  Swan,  1839,  1  Eob.  W.  68) ; 
buying  a  ship  from  the  enemy  and  bringing  her  home  in  safety  (The  Henry,  1810,  Edw. 
193)!;  carrying  an  order  from  a  ship  in  distress  for  help  (The  Mariposa,  [1896]  Prob.  273) ; 
taking  news  of  position  and  danger  of  ship  in  want  of  help  (The  Sarah,  1878,  3  P.  D. 
39) ;  and  perhaps  giving  advice  by  which  a  ship  escapes  a  peril  (The  Eliza,  1862,  Lush. 
536).     (See  Kennedy,  110-113,  and  Williams  and  Bruce,  114.) 

7.  Amount  of  Salvage. — The  amount  of  the  award  is  in  the  discretion  of 
the  Court,  unless  it  is  fixed  by  agreement  beforehand  (Lord  Stowell,  cited  in 
The  Thomas  Fielden,  1862,  32  L.  J.  Ad.  62;  Dr.  Lushington,  The  Cuba, 
1860,  Lush.  15  ;  Brett,  M.  E.,  The  City  of  Chester,  1884,  9  P.  D.  187);  and 
the  M.  S.  A.  speaks  of  a  reasonable  amount  of  salvage  being  payable 
(s.  546).  The  limit  in  practice,  where  the  owner  of  the  salved  res  appears, 
is  half  its  value  (Kennedy,  115),  certainly  in  cases  of  non-derelicts,  and 
practically  in  derelicts  (q.v.) ;  for  exceptions,  see  The  Erato  (1888,  13  P.  D^ 
163,  where  an  award  of  £2000  was  made  on  a  value  of  £3750). 

The  Court  is  guided  by  consideration  n6t  only  of  the  work  and  labour  of 
salvage,  but  also  of  public  interest  and  expediency  (Lord  Stowell,  The 
William  Beckford,  1801,  3  Eob.  C.  356);  and  this  is  illustrated  by  the 
liberality  shown  to  salving  steamers,  especially  steam  tugs  built  and 
maintained  for  salving  purposes  (The  Glengyle,  [1898]  Prob.  97),  on  the 
ground  of  the  speedy  performance  of  salvage  services  which  is  thus  secured 
(Dr.  Lushingtoi),  The  Ella  Constance,  1864,  33  L.  J.  Ad.  189,  193  ;  Kennedy, 
117) ;  and  by  generous  awards  made  for  services  rendered  to  steamers 
carrying  passengers  (The  Werra,  1886,  12  P.  D.  55),  and  to  foreign  ships 
which  salve  British  property  (The  Salacia,  1829,  2  Hag.  Adm.  262). 

There  are,  however,  certain  ingredients  in  a  salvage  service  which  are 
always  material  circumstances  in  the  calculation  of  the  proper  award  in  a 
salvage  cause,  and  the  absence  or  concurrence  of  which  largely  determine 
the  amount  proper  to  be  awarded  (The  Charlotte,  1848,  3  Eob.  W.  68,  71,  Dr. 
Lushington).  These  are  (a)  the  danger  run  by  the  salvors  as  regards 
life,  and  that  to  which  those  on  board  the  salved  res  were  exposed ;  (&)  the 
value  of  the  res  saved;  (c)  its  danger;  (d)  labour,  skill,  and  conduct  of 
salvors ;  (e)  value  and  risk  of  salving  property ;  (/)  losses,  expenses,  and 
responsibilities  of  salvors. 
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(a)  and  (b)  Judicial  opinions  are  not  in  accord  as  to  which  of  these 
considerations  comes  first  in  importance;  and  whether  personal  risk  in 
the  performance  of  the  service  gives  the  hest  title  to  reward  (Lord  Stowell, 
The  William  Beckford,  ante;  Sir  J.  Mcholl,  The  Clifton,  1834,  3  Hag.  Adm. 
121),  or  the  value  of  the  services  with  reference  to  the  amount  of  property 
saved  from  peril  (The  Fusilier,  1865,  B.  &  L.  341,  350,  P.  C),  i.e.  the  value  of 
the  property  salved  (Six  J.  Hannen,  The  Werra,  1886,  12  P.  D.  52  and  53) ; 
and  Lindley,  M.  E.  (then  L.  J.),  has  thus  summed  up  the  chief  considerations 
affecting  the  salvage  reward:  "The  first  matter  of  consideration  is  the 
nature  of  the  services  rendered,  the  danger  from  which  one  ship  has  been 
saved,  and  the  danger  to  which  the  other  ship  has  been  exposed ;  under 
this  head  have  to  be  considered  the  skill  and  courage  of  the  salvors,  and  the 
risk  of  life  and  death  as  well  to  the  saved  as  the  rescuers"  (The  City  of 
Chester,^  1884,  9  P.  D.  182,  202).  Danger  to  life,  whether  of  salved  or 
salvor,  is  very  highly  considered  (The  Thomas  Fielden,  ante,  Dr.  Lushington) ; 
and  the  M.  S.  A.  makes  life  salvage  take  precedence  of  all  other  salvage- 
claims  (s.  544). 

(&)  Although  the  value  of  the  property  salved  is  important,  where  the- 
property  saved  is  large  the  amount  of  the  reward  usually  bears  a  much 
smaller  proportion  to  the  value  of  the  property  than  in  cases  where  it  is 
small  (Kennedy,  124 ;  see  The  Amerique,  1874,  L.  E.  6  P.  C.  468,  475). 

(c)  The  danger  to  the  property  salved  is  another  consideration ;  and. 
circumstances  such  as  the  character  of  the  ship,  and  her  cargo,  crew,  and 
commander,  the  locality,  the  prospect  of  bad  weather  (The  Kenmure  Castle,. 
1882,  7  P.  D.  49),  or  of  other  means  of  assistance  (The  Werra,  above),  all 
enter  into  the  calculation.  There  is  also  the  consideration  that  the  earning 
of  the  salvage  award  depends  on  the  services  being  successful ;  and  con- 
sequently the  existence  of  an  agreement  that  salvors  shall  be  remunerated 
for  their  services  even  if  unsuccessful  is  an  element  which  reduces  the 
award  (The  Menmore,  [1893]  Prob.  79). 

(d)  The  labour,  skill,  and  conduct  of  the  salvors  affects  largely  the 
amount  of  the  award ;  and  the  standard  of  the  skill  to  be  expected  from 
them  is  a  varying  one  (see  per  Dr.  Lushington,  The  Lockwoods,  1845, 
9  Jur.  1018) ;  but  the  Court  inclines  to  a  lenient  view  of  salvors'  conduct, 
e.g.  where  the  unskilf  ulness  of  salvors  caused  damage  to  the  salved  property, 
but  the  award  was  not  reduced  (The  Cheerful,  1885,  11  P.  D.  3);  and  if  the 
reward  is  reduced  it  is  not  necessarily  so  to  the  extent  of  the  loss  occasioned 
by  such  want  of  skill  (The  Perla,  1857,  Swa.  Ad.  230).  Misconduct  or 
negligence  of  the  salvors  will  in  extreme  cases  work  a  forfeiture  of  the 
award  (The  Magdalen,  1861,  31  L.  J.  M.  C.  22 ;  The  Lockwoods,  above ; 
Kennedy,  128) ;  but  the  burden  of  proof  lies  on  those  who  allege  such 
misconduct  (The  Charles  Adolphe,  1856,  Swa.  Ad.  156);  or  such  conduct, 
where  it  is  not  sufficient  to  justify  a  forfeiture,  will  reduce  the  award 
(The  Glory,  1850,  14  Jur.  678 ;  The  Bantzic  Packet,  1857,  3  Hag.  Adm. 
583,  interfering  with  employment  of  additional  assistance;  The  Dwina, 
[1892]  Prob.  58).  For  slight  misconduct  the  Court  may  deprive  salvors  of 
costs  (The  Pinnas,  1886,  6  Asp.  313) ;  and  in  order  to  affect  the  award 
their  misconduct  need  not  cause  actual  damage  (The  Glory,  above ;  The 
Marie,  1882,  7  P.  D.  203,  205).  Where  actual  damage  is  caused  by  such 
misconduct  or  unskilfulness  the  Court  need  not  reduce  the  award  to  the 
full  extent  of  the  damage  (The  Cape  Packet,  1848,  3  Eob.  W.  125);  though 
salvors  may  be  made  liable  (in  a  collision  action)  for  the  full  extent  of  such 
damage  (The  Thetis,  1869,  L.  E.  2  Ad.  &  Ec.  365;  The  C.  S.  Butler,  1874, 
4;  ibid.  178).     The  fact  of  the  salvors  making  an  exorbitant  demand  may 
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reduce  the  amount  of  the  award  (Lord  Stowell,  The  John  and  Thomas, 
1822,  1  Hag.  Adm.  157  n.) ;  and,  accordingly,  salvors  have  been  ordered  to' 
pay  the  costs  of  finding  bail  for  an  excessive  claim  (The  George  Gordon, 
1884,  9  P.  D.  46). 

(e)  The  value  of  the  salving  property  is  an  element  to  be  considered 
in  connection  with  the  danger  to  which  it  is  exposed ;  and  this  is  an  im- 
portant consideration  where  the  salvage  is  a  large  and  costly  steamer,  but 
not  where  the  value  of  the  salvor's  property  is  small  (The  Werra,  above ; 
Kennedy,  132). 

(J)  The  time  taken  by  the  salvage  service  is  not  in  itself  an  important 
element  in  assessing  the  reward  (The  Thomas  Fielden,  above  ;  The  Andalusia, 
1865, 12  L.  T.  584);  but  it  is  compensated  in  so  far  as  it  entails  loss  or 
expense  on  salvors,  e.g.  the  time  taken  in  going  out  to  a  vessel  in  distress 
and  signalling  (The  Graces,  1844,  2  Eob.  W.  294,  300). 

Any  risk  or  responsibility  other  than  that  of  injury  to  the  salving 
vessel  incurred  by  the  salvor,  is  a  material  element  in  the  reward,  e.g.  the 
risk  a  shipowner  runs  by  deviating,  in  order  to  render  salvage  service,  of 
losing  his  insurance,  or  of  becoming  liable  to  the  owners  of  cargo  on  board 
(see  Deviation),  raises  the  amount  of  award  not  only  for  the  shipowner,  but 
also  for  the  master  on  account  of  his  responsibility  to  his  owner  for  such 
deviation  (see  The  Farnley  Hall,  1881,  4  Asp.  499 ;  The  Edenmore,  [1893] 
Prob.  79 ;  The  Aletheia,  1865, 13  W.  E.  279);  or  the  penalties  which  a  ship 
employed  to  carry  mails  incurs  for  deviation  (The  Martin  Luther,  1857, 
Swa.  Ad.  287 ;  The  Silesia,  1880,  5  P.  D.  177) ;  or  the  responsibility  of  the 
commander  of  a  Queen's  ship  in  delaying  his  ship  in  order  to  perform  a 
salvage  service  (The  Ewell  Grove,  1835,  3  Hag.  Adm.  209,  225,  226).  Under 
the  Merchant  Shipping  Act  (as  already  seen)  "  salvage  "  includes  all  ex- 
penses properly  incurred  by  the  salvor  in  performing  the  service  (s.  510  (2)). 
It  is  now  the  rule,  established  by  modern  decisions,  that  the  amount  of 
damage,  expense,  or  loss  of  profits  is  not  under  ordinary  circumstances  to 
be  taken  as  a  fixed  figure  which  is  to  be  added  to  the  amount  of  reward  for 
actual  salvage  service,  but  the  fact  of  such  amount  is  taken  into  considera- 
tion by  the  Court  in  assessing  the  amount  of  the  award.  The  Court  need 
not,  because  the  salvor  proves  such  damage,  etc.,  fix  the  amount  of  the 
award  at  a  figure  high  enough  to  include  them,  for  either  the  salvage 
service  or  the  res  salved  may  be  so  small  that  it  would  not  be  fair  to  make 
the  owner  of  the  res  bear  so  heavy  a  burden  (see  The  Erato,  1888,  13  P.  D. 
163).  If,  however,  the  services  are  meritorious,  and  the  salvors  have  suffered 
heavy  loss,  and  the  res  salved  is  ample  to  leave  a  substantial  surplus  for  the 
owner  of  the  res,  after  making  good  such  loss  and  giving  an  adequate  reward 
for  salvage  service,  the  salvor  ought  to  receive  a  sum  enough  for  these  two 
purposes ;  and  evidence  of  such  loss,  damage,  or  expense  should  be  received, 
either  being  ascertained  by  the  registrar  or  proved  in  Court  (The  Sunniside, 

1883,  8  P.  D.  137  ;  The  Be  Bay,  1883,  8  App.  Cas.  559 ;  The  City  of  Chester, 

1884,  9  P.  D.  182;  Kennedy,  139).  The  items  of  a  salvor's  claim  must  not 
be  discussed  in  the  same  detail  as  in  an  action  for  work  and  labour  done 
(The  Pinnas,  1888,  6  Asp.  315);  and  an  award  is  generally  made  in  gross, 
including  allowance  for  loss  and  expense  as  well  as  reward  (The  Andrina, 
1870,  L.  R.  3  Ad.  &  Ec.  286 ;  The  Erato,  ante).  In  some  cases  a  distinction 
in  the  award  in  respect  of  the  salvor's  losses  is  required  (see  The  City 
of  Chester,  ante,  204;  The  Sunniside,  ante);  and  perhaps  in  order  to  do 
justice  to  the  underwriters  or  ship,  the  amount  of  compensation  intended 
to.be  allowed  the  ship  for  expenses  should  be  separately  stated,  or  the  ship- 
owner may  be  recouped   twice   over  for  the  same  expenditure,  though: 
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Butt,  J.,  in  The  Erato,  ante,  refused  to  take  notice  of  the  fact  of  the  salving 
ship  having  been  insured  for  the  purposes  of  the  salvage  (Kennedy,  142). 

The  Court  may  indemnify  salvors  for  expenses  which  are — (1)  properly 
incurred  in  the  salvage  service  before  the  salved  res  is  placed  in  safety  {The 
Pinnas,  1888,  6  Asp.  314);  or  (2)  directly  caused  by  the  performance  of 
the  salvage  service,  e.g.  damage  to  ship  and  tackle,  or  to  clothing,  not  due 
to,  the.  fault  of  the  crew  (Kennedy,  142).  In  the  latter  case  the  Court 
presumes  in  the  absence  of.  contrary  proof  that  the  injury  was  not  due  to 
the  salvors''  fault  or  negligence  {The  Thomas  Blyth,  1860,  Lush.  16  ;  see 
The  Be  Bay,  ante;    The  Silesia,  1880,  5  P.  D.  177;    The  Salacia,  1829, 

2  Hag.  Adm.  270 ;  The  Sunniside,  ante ;  The  Gladiator,  1864,  Williams  and 
Bruce,  143). 

With  regard  to  appeals  as  to  the  amount  of  salvage  reward,  the  general 
rule  is  that  the  award  of  the  Admiralty  Court  cannot  be  interfered  with 
unless  it  is  shown  to  have  misapprehended  the  facts  or  acted  contrary  to  any 
principle,  if  the  amount  does  not  seem  unreasonable  (Lord  Esher,  M.  E., 
The  Star  of  Persia,  1887,  6  Asp.  221) ;  or  unless  the  amount  of  the  award  is 
so  large  as  to  be  unjust  to  the  owners  of  the  ship  which  has  been  in  distress, 
or  so  small  as  to  be  unjust  to  the  salvors  (Lord  Esher,  M.  E.,  The  Accomac, 
[1891]  Prob.  349,  354;  and  see  The  Inca,  1858,  12  Moo.  189;  The 
Amerique,  1874,  L.  E.  6  P.  C.  468;  The  Farnley  Hall,  ante;  The  Be  Bay, 
ante ;  The  Accomac,  above).  Where  the  appeal  is  only  on  the  amount  of 
the  award,  the  Court  of  Appeal  will  only  interpose  if  it  differs  very  widely 
from  the  Court  below  as  to  what  is  due  to  the  salvors  {The  Clarisse,  1856, 
Swa.  Ad.  129 ;  134  P.  C. ;  The  Carrier  Bove,  1863,  2  Moo.  K  C.  243,  254 ; 
The  Glengyle,  [1898]  Prob.  97),  whether  it  thinks  that  the  amount  should 
be  increased  or  diminished  {The  Scindia  and  The  True  Blue,  1866,  L.  E. 
1  P.  C.  241,  250  ;  The  Chetah,  1868,  2  ibid.  205,  210,  211);  and  this  must, 
generally  at  least,  be  to  the  extent  of  one-third  {The  Glenduror,  1871,  L.  E. 

3  P.  C.  589,  592,  594;  The  Thomas  Allen,  1886,  6  Asp.  99,  100).  If  the 
Admiralty  Court  wrongly  dismisses  a  salvage  claim,  the  Court  of  Appeal 
reversing  that  decision  may,  if  the  facts  are  before  it,  itself  award  the 
salvage  due  {The  Minnehaha,  1861,  Lush.  335 ;  Kennedy,  148).  As  to  costs 
of  such  appeals,  see  Costs  (Admiralty). 

8.  Apportionment  of  Salvage. — The  duty  of  apportioning  or  determining 
the  share  of  a  salvor  in  a  salvage  award  belongs  properly  to  the  Admiralty 
Court,  and  is  not  the  proper  subject  of  an  action  at  common  law  {Atkinson 
v.  Woodall,  1862,  3  L.  J.  M.  C.  174);  and  it  may  come  before  the  Court 
either  by  an  action  for  distribution  of  salvage  or  in  the  course  of  an  ordinary 
salvage  suit.     See  M.  S.  A.,  ss.  555,  556,  for  statutory  provisions. 

The  following  persons  may  claim  an  apportionment : — shipowners, 
masters,  officers  and  crew,  passengers,  separate  sets  of  salvors. 

The  shipowner's  share  of  salvage  depends  on  the  character  and  circum- 
stances of  the  salvage  services ;  if  it  is  chiefly  due  to  the  ship,  and  the  ship 
is  large  and  valuable,  and  exposed  to  great  risk,  the  shipowner  gets  the 
largest  share;  while  if  it  is  chiefly  due  to  the  exertions  of  the  crew,  and  with 
no  risk  to  the  ship,  the  owner's  share  is  small  {The  Jane,  1831,  2  Hag.  Adm. 
338;  and  for  an  example  of  the  latter  kind,  see  The  Nicolina,  1843,  2  Eob.  W. 
175). 

At  the  present  day,  when  salvors  are  generally  steamers,  and  steam 
power  the  chief  factor  in  the  service,  the  owners  of  salving  steamships  are 
entitled  to  a  larger  share  than  formerly  {The  Enchantress,  1860,  Lush.  93, 
96).  Since  1860  and  until  1870,  one-half  was  the  share  generally  given  by 
Dr.  Lushington ;  till  1883  two-thirds,  and  occasionally  three-quarters,  was 
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generally  given  in  cases  of  towage  by  Sir  Eobert  Phillimore ;  since  1883 
three-fourths  has  become  the  ordinary  share  of  the  shipowners  on  apportion- 
ment (Butt,  J.,  The  City  of  Paris,  1890,  Kennedy,  154),  though  as  much  as 
seven-tenths  have  been  given  them  {The  Nasmyth,  1886,  10  P.  D.  41,  43 ; 
and  see  Kennedy,  152-154).  Owners  of  fishing  vessels  are  also  favoured 
in  apportionment,  on  the  ground  that  their  business  is  interrupted,  and  the 
expense  of  navigating  such  vessels  is  exceptionally  large  as  regards 
mariners'  wages  {The  Louisa,  1843,  2  Eob.  W.  22,  26). 

The  master  generally  obtains  a  special  apportionment,  but  the  amount 
depends  on  the  extent  of  responsibility  which  he  assumes  in  rendering  the 
service  {The  Howard,  1836,  3  Hag.  Adm.  256 ;  The  Martin  Luther,  1857, 
Swa.  Ad.  287;  The  Castiewood,  1880,  4  Asp.  278). 

Officers  and  crew  are  usually  given  a  lump  sum,  which  they  divide 
according  to  their  rating ;  but  any  of  them  who  have  rendered  special 
service  may  receive  a  special  reward  (see  The  Golondrina,  1867,  L.  E.  1  Ad. 
&  Ec.  334 ;  The  Basche,  1873,  4  ibid.  127;  The  Skihladner,  1877, 3  P.  D.  24). 
Apprentices  have  been  allowed  to  share  with  seamen  of  the  lowest  rate 
{The  Hope,  1838,  3  Hag.  Adm.  423,  425),  or  have  two-thirds  {The  George 
Bean,  1857,  Swa.  Ad.  290,  291),  or  one-half  {The  Beulah,  1842,  1  Eob.  W. 
477)  of  the  share  of  able  seamen,  or  the  full  share  of  able  seamen  {The 
Basche,  above).  The  non-navigating  members  of  a  large  salving  steamship, 
such  as  surgeon,  cooks,  stewards,  etc.,  who  have  taken  no  active  part  in  the 
salvage  service,  have  been' given  only  a  half  share,  according  to  their  ratings 
{The  Spree,  [1893]  Prob.  147). 

Officers  and  men  of  the  Boyal  Navy  share  according  to  the  Naval  Prize 
Proclamation  in  force  at  the  time,  but  the  Admiralty  Court  can  distribute 
among  them,  and  the  proclamation  only  applies  where  there  has  been  no 
apportionment  by  a  competent  Court.  Similarly,  it  can  apportion  among 
coastguards  and  crews  of  revenue  cruisers,  though  there  are  Admiralty 
rules  governing  their  shares  in  salvage  awards  (Kennedy,  160). 

A  passenger's  share  of  salvage  depends  on  his  position  and  his  personal 
share  in  the  service ;  thus  he  has  been  given  an  able  seaman's  share  {The 
Hope,  above) ;  and  a  foreign  master  and  seamen  on  board  a  salving  ship  have 
been  respectively  allowed  a  double  share  and  the  same  share  as  able  sea- 
men of  the  ship  {The  Perla,  1857,  Swa.  Ad.  232). 

In  the  case  of  a  private  ship  where  only  part  of  the  crew  are  the  actual 
salvors,  the  rest,  if  willing  to  do  the  salvage  service,  are  entitled  to 
share  in  the  reward  {The  Sarah  Jane,  1843,  2  Eob.  W.  115),  for  they  are 
co-salvors  {ibid.) ;  but  only  persons  belonging  to  the  crew  of  the  ship  can 
so  share  {The  Coriolanus,  1890,  15  P.  D.  103,  cattle  keepers  in  a  cattle- 
ship  not  assisting  given  no  share).  But  in  case  of  a  public  ship,  only 
those  of  the  men  who  have  taken  part  in  the  salvage  service  share  in  the 
reward  {The  Thetis,  1833,  Hag.  Adm.  14, 61 ;  The  Wile,  1875,  L.  E.  4  Ad.  &  Ec. 
449);  and  the  same  rule  applies  to  a  light-ship  {The  Emma,  1850,  3  Eob. 
W.  151). 

Where  there  are  independent  salvors,  i.e.  persons  not  belonging  to  the 
same  ship  or  otherwise  associated  together,  the  Court  apportions  by  com- 
paring the  labour,  risk,  and  value  of  each  man's  services  {The  Nicholaa's 
Witzen,  1837,  3  Hag.  Adm.  369). 

In  the  case  of  there  being  several  sets  of  salvors  engaged  in  salving  the 
same  res,  where  their  services  are  contemporaneous,  the  proportion  due  to  each 
is  determined  in  the  same  way  as  the  total  amount  of  the  salvage  award  is 
arrived  at  {The  Glarisse,  1856,  Swa.  Ad.  129,  Dr.  Phillimore;  The  Anna 
Helena,  1883,  5  Asp.  142);  where  their  services  are  not  contemporaneous. 
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first  salvors  are  favoured  if  they  act  meritoriously,  but  the  apportionment  is 
chiefly  based  on  the  relative  value  of  the  services  rendered  by  each  set  of 
salvors  (The  Jonge  Bastiaan,  1804,  5  Eob.  C.  322 ;  The  Santipore,  1854, 1  Sp. 
Eccl.  &  Adm.  231 ;  The  Livietta,  1883,  8  P.  D.  24).  If  subsequent  salvors 
dispossess  first  salvors  of  the  salved  ship,  and  the  latter  are  continuously 
engaged  at  the  time  in  salving  her,  and  are  willing  to  persevere  in  doing 
so,  the  Court  only  allows  second  salvors  to  claim  salvage  if  it  is  clearly 
proved  that  the  first  salvors  had  no  reasonable  chance  of  success,  and  the 
interest  of  the  res  absolutely  requires  it  (The  Blenden  Hall,  1814, 1  Dod.  414). 
To  justify  such  interference  there  must  be  an  apparent,  if  not  an  actual, 
necessity  for  it,  owing  to  the  power,  skill,  knowledge,  or  conduct  of  the 
first  salvors  not  being  adequate  or  proper ;  and  second  salvors,  bond  fide 
believing  that  their  interference  is  necessary,  may  share  in  the  reward  (The 
Maria,  1809,  Edw.  A.  E.  175 ;  The  Charlotta,  1831,  2  Hag.  Adm.  361) ;  and 
such  interference  is  also  justifiable  where  the  services  of  the  first  salvors 
are  rendered  not  continuously,  but  intermittently,  though  violence  in 
interference  will  reduce  their  share  (The  Clarisse,  above).  Where  the 
salved  res  is  not  derelict  or  practically  so,  and  services  of  first  salvors  have 
been  accepted,  second  salvors  who  interfere  get  no  reward,  for  the  owner  of 
the  res  or  his  servants  have  the  right  to  decide  whether  salvage  assistance 
shall  be  taken  or  not,  and  whether  first  salvors  shall  be  superseded  by 
others  (The  Fleece,  1850,  3  Eob.  W.  278,  281).  A  first  salvor  has  no  right  to 
insist  on  continuing  his  services,  for  the  primary  interest  to  be  considered  is 
the  safety  of  the  res.  Where  property  is  derelict  the  first  salvor,  who  has  a 
right  of  exclusive  possession,  must  not  refuse  further  help  if  his  success 
seems  doubtful ;  where  it  is  not  derelict,  a  first  salvor,  who  persistently 
tries  to  force  his  services  upon  the  owner  of  the  res  after  they  have  been 
dispensed  with,  or  tries  to  exclude  the  aid  of  others  which  the  owner  thinks 
necessary  for  salving  it,  forfeits  all  reward.  If  a  salvor,  whose  services  have 
been  accepted,  can  and  will  complete  the  salvage,  and  is  dismissed  or  super- 
seded by  the  owner  or  master  in  favour  of  second  salvors,  his  title  to  reward 
will  be  protected  by  the  Court  (The  Champion,  1863,  B.  &  L.  69,  71 ;  The 
Maude,  1876,  3  Asp.  338).  Where  the  interference  of  second  salvors  is 
necessary  in  the  interest  of  the  res,  the  first  salvors,  if  their  efforts  have 
been  meritorious,  will  get  due  reward  (The  Pickwick,  1852,  16  Jur.  669  ;  The 
Magdalen,  1861,  31  L.  J.  Ad.  22).  The  misconduct  of  one  set  of  salvors 
does  not  affect  the  right  of  another  set  to  reward,  unless  the  latter  is  con- 
nected with  that  misconduct  (The  Neptune,  1842,  1  Eob.  W.  297;  Kennedy, 
177).  If  a  salvor  dies  before  salvage  is  awarded,  his  share  goes  to  his  per- 
sonal representative  (The  Marquis  of  Huntly,  1835,  3  Hag.  Adm.  246  ;  The 
Anna  Helena,  1883,  5  Asp.  142). 

9.  Contribution  in  Salvage. — The  general  rule  is  that  all  interests  (gener- 
ally ship,  freight,  and  cargo)  benefited  by  the  salvage  service  contribute  to 
the  reward,  except  wearing  apparel  and  personal  effects  of  crew  and  passen- 
gers on  board  the  salved  ship,  and  bottomry  and  respondentia  bonds 
(Kennedy,  179).  Ownership  of  property  is  not  required  to  found  such  a 
liability,  for  an  interest  in  the  res  is  enough  (Five  Steel  Barges,  1890, 
15  P.  D.  142,  146). 

The  proportion  due  from  each  part  of  the  salved  res  depends  on  its  re- 
lative value  to  that  of  the  rest.  The  difference  in  degree  of  risk  from  which 
this  or  that  part  of  the  res  is  salved  does  not  affect  it,  e.g.  specie  does  not 
contribute  on  a  smaller  value,  because  it  will  be  easier  to  recover  than  the 
rest  of  the  cargo  if  the  vessel  had  sunk  (The  Jonge  Bastiaan,  1804,  5  Eob.  C 
324;  The  Longford,  1881,  6  P.  D.  60). 
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Although  ship,  cargo,  and  freight  are  all  liable  to  the  lien  of  the  salvor  for 
reward,  yet  as  between  shipowner  and  cargo  owner  the  latter  may  be  ex- 
empted from  contributing,  and  the  shipowner  have  to  pay  the  whole  salvage, 
namely,  (1)  where  the  cargo  has  not  been  benefited  by  the  service,  e.g.  where 
freight  exceeds  value  of  cargo  (Cox  v.  May,  1815,  4  M.  &  S.  152);  (2)  where 
the  necessity  for  the  salvage  service  has  arisen  from  the  fault  of  the  ship- 
owner or  his  servants  (The  Ettrich,  1881,  6  P.  D.  127,  135,  137).  A  cargo 
owner,  who  in  such  a  case  has  been  obliged  to  pay  salvage,  can  recover  the 
amount  from  the  shipowner  in  rem  under  the  Admiralty  Court  Act,  1861,  s.  6 
{The  Princess  Royal,  1870,  L.  E.  3  Ad.  &  Ec.  41) ;  but  such  fault  necessitating 
salvage  must  be  actionable,  i.e.  not  covered  by  exceptions  in  the  bills  of 
lading  under  which  the  cargo  is  carried,  in  order  to  bar  the  shipowner's 
right  to  contribution  from  the  cargo.  Otherwise,  if  the  shipowner  pays  the 
cargo's  share  he  can  claim  reimbursement.  If  the  salvage  service  is  neces- 
sitated by  the  fault  of  the  cargo,  e.g.  catching  fire,  it  seems  that  the  ship- 
owners can  only  claim  contribution  if  this  is  not  covered  by  the  contract  for 
carriage  of  the  cargo  (Kennedy,  186).  In  practice,  the  shipowner  pays  the 
whole  salvage  in  the  first  instance,  being  protected  by  his  lien  if  he  has 
possession  of  the  cargo,  or  by  taking  security  from  the  cargo  owner.  Each 
part,  however,  of  the  salved  res  is,  strictly,  only  liable  for  the  proportion  of 
salvage  properly  falling  on  that  part ;  and  the  Court  can  only  award  salvage 
against  the  res  which  is  before  the  Court  (The  Mary  Pleasants,  1857,  Swa. 
Ad.  224 ;  The  Pyrenees,  1863,  B.  &  L.  189 ;  The  Baisby,  1885, 10  P.  D.  114); 
but  if  the  salvors  and  shipmaster  agree  to  a  definite  sum  as  reward,  the 
shipowner's  liability  is  pledged  for  the  whole  salvage,  whether  the  salvors 
sue  him  in  personam  or  in  rem,  cargo's  as  well  as  ship's  (The  Cumbrian, 
1887,  6  Asp.  151 ;  The  King  Heinrich,  1888,  13  P.  D.  31). 

The  value  of  the  salved  res,  for  salving  purposes,  is,  strictly,  its  value  at 
the  place  where  the  salvage  service  ends  (The  George  Dean,  1857,  Swa.  Ad. 
290) ;  but  "  in  most  cases  the  value  of  the  property  salved  is  agreed  upon ; 
if  it  is  not,  the  exact  value  is  not  important,  and  the  usual  practice  is  to 
assess  the  value  at  the  termination  of  the  voyage,  the  port  of  arrest "  (Dr. 
Lushington,  The  Norma,  1860,  Lush.  124 ;  The  Stella,  1867,  L.  E.  1  Ad.  &  Ec. 
340,  "  value  "  of  res  in  the  corresponding  section  of  the  former  M.  S.  A.  to  sec. 
547  of  1894  Act,  meaning  "value  when  first  brought  into  safety").  The 
value  must  either  be  agreed  or  an  affidavit  of  value  must  be  filed  before  the 
res  is  released,  unless  the  Court  or  a  judge  otherwise  order  (Order  29,  r.  5). 
In  the  absence  of  agreement,  if  the  plaintiffs  dispute  the  correctness  of  the 
defendants'  affidavit  of  value,  they  must  apply  for  an  appraisement  (q.v.), 
and  this  is  conclusive  of  the  value  (Cargo  ex  Venus,  1866,  L.  E.  1  Ad.  &  Ec. 
50) ;  and  if  the  defendants  do  not  object  to  the  appraisement,  the  fact 
that  the  sum  realised  by  the  salved  res  being  afterwards  sold  is  much  less 
than  the  appraised  value  is  not  per  se  enough  indication  that  the  appraised 
value  did  not  fairly  represent  the  value  of  the  res,  at  the  time  and  place 
where  it  is  brought  into  safety,  to  make  the  Court  vary  a  decree  which  it 
has  made  on  the  appraised  value  (The  Georg,  [1894]  Prob.  330).  In  assessing 
the  value,  the  fact  of  a  sum  of  money  having  been  paid  to  other  salvors  out 
of  the  same  res  by  another  Court  is  taken  into  consideration  (The  Antelope, 
1873,  L.  E.  4  Ad.  &  Ec.  33).  If  cargo  is  arrested  for  freight,  it  will  only 
be  released  by  filing  an  affidavit  as  to  value  of  freight,  or  paying  the  amount 
of  freight  into  the  registry,  or  satisfying  the  judge  that  it  has  been  paid 
(Order  29,  r.  4). 

In  fixing  the  value  of  the  ship,  only  such  charges  and  expenses  may  be 
deducted  from  it  by  the  owners  as  are  subsequent  to  the  beginning  of  the 
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salvors'  interest,  and  are  beneficial  to  that  interest  (see  The  Selina,  1842 
2  K  C.  18;  The  Watt,  1843,  2  Eob.  W.  71;  but  see  The  Hebe,  1849,  7 
N.  C.  Suppl.  i.  iii.;  The  Selina,  above;  The  Fleece,  1850,  3  Eob.  W. 
281). 

In  fixing  the  value  of  the  cargo,  the  proper  and  usual  expenses  of  un- 
loading, storing,  and  selling  goods  are  deducted,  e.g.  custom-house  charges, 
weighing,  brokerage,  and  commission  {The  Peace,  1856,  Swa.  Ad.  116),  and 
trade  discount  on  sale  {ibid.),  but  not  a  gratuity  to  master  {ibid.)  or  primage 
insurance  or  freight  {The  Charlotte  Wylie,  1846,  2  Eob.  W.  497  ;  The  Fleece, 
above),  for  the  freight  at  risk  unless  assessed  separately  is  included  in  the 
value  of  the  cargo  {ibid.).  Where  the  salvage  ends  at  a  port  of  refuge  and 
there  is  no  market  for  the  cargo  there,  and  the  cargo  is  sent  on  to  its  destina- 
tion and  sold  there,  a  percentage,  freight,  and  other  charges  of  carrying  on,  but 
allowing  pro  rata  freight  to  port  of  refuge,  are  deducted  from  the  sale  price 
at  the  destination  {The  George  Dean,  1857,  Swab.  291).  Where  the  cargo  is 
not  carried  on  in  such  a  case,  its  value  at  the  nearest  market,  less  trans- 
port thither  and  expenses  of  marketing  it,  is  the  basis  of  value  (Kennedy, 
191).  If  an  owner  of  cargo,  by  miscalculation,  has  had  to  contribute  on  the 
value  of  it  without  deducting  the  freight  due  on  delivery,  and  freight  has 
been  separately  assessed  at  too  low  a  figure,  the  Court  may  remodel  its 
decree  and  reduce  the  amount  of  salvage  payable  {The  James  Armstrong, 
1875,  2  Asp.  46). 

In  fixing  the  value  of  freight,  if  the  cargo  is  brought  by  the  salvor  to 
its  destination,  the  whole  net  freight  is  taken  as  the  value  for  contribution ; 
if  the  cargo  is  not  brought  to  its  destination  by  the  salvor,  but  to  an  inter- 
mediate port,  and  afterwards  is  not  carried  on  to  its  destination,  no  freight 
is  payable  unless  the  cargo  owner  prevents  the  shipowner  from  carrying  it  onr 
or  prefers  to  take  delivery  where  it  is.  In  the  first  case  the  whole  freight 
{Cargo  ex  Galam,  1863,  33  L.  J.  Ad.  97)  is  due ;  in  the  second  the  whole  or 
a  pro  rata  freight  is  due  according  to  the  new  agreement  (Kennedy,  192). 
Where  the  cargo  is  carried  on  to  its  destination  from  the  intermediate  port 
where  the  salvage  service  ended,  the  salvor  is  entitled  (by  the  Admiralty 
equitable  doctrine)  to  salvage  upon  the  value  of  the  freight  calculated  at 
that  intermediate  port,  though,  as  between  shipowner  and  shipper,  no  freight 
is  due  there  {The  Norma,  1860,  Lush.  127).  The  freight  is  calculated  pro 
rata,  but  the  expenses  involved  in  the  further  transit  are  also  taken  into 
account  {The  James  Armstrong,  above). 

If  a  salved  ship  is  derelict,  no  freight  is  payable  by  the  shippers  (see 
The  Cito,  1881,  7  P.  D.  5 ;  The  Arno,  1895,  8  Asp.  5  ;  The  Argonaut,  1884, 
Kennedy,  195). 

10.  Agreement  as  to  Salvage. — Instead  of  leaving  the  amount  of  salvage, 
or  its  apportionment,  to  be  decided  by  the  Court,  the  salvors  and  salved 
may  decide  these  questions  by  agreement  between  themselves. 

An  agreement  as  to  the  amount  of  salvage,  properly  speaking,  is  an 
agreement  which  fixes  the  amount  to  be  paid  to  the  salvor,  but  still  leaves 
the  right  to  any  payment  contingent  upon  the  preservation  of  some  part  of 
the  property  in  peril ;  it  does  not  alter  the  character  of  the  service  or  the 
reward  (Kennedy,  198);  see,  too,  The  Hestia,  [1895]  Prob.  193).  Such  an 
agreement  must  be  strictly  proved ;  and  though  it  need  not  be  in  writing, 
it  must  be  clear  and  explicit,  and  state  the  services  to  be  rendered  and  the 
sum  payable  for  them  {The  Graces,  1844,  2  Eob.  W.  294;  The  Arthur,  1862, 
6  L.  T.  556,  557;  The  Cumbrian,  1887,  6  Asp.  151);  and  an  agreement  to- 
refer  to  arbitration  does  not  exclude  the  Court's  jurisdiction  {The  Furissima 
Concepcion,  1849,  13  Jur.  545).     The  agreement,  if  proved,  is  prima  facie. 


382  SALVAGE 

good,  and  the  burden  lies  on  the  person  trying  to  set  it  aside  (The  Helen 
and  George,  1858,  Swa.  Ad.  369 ;  The  Medina,  1876,  2  P.  D.  5  and  7). 

Such  an  agreement,  however,  will  not  be  allowed  by  the  Court  to  stand  if, 
firstly,  it  was  obtained  by  fraud  (The  Cms  V.,  1862,  Lush.  583 ;  The  Gener- 
ous, 1868,  L.  B.  2  Ad.  &  Ec.  57) ;  or,  secondly,  by  misstatement  or  non- 
disclosure, though  not  fraudulent,  ,of  a  material  fact,  a  material  fact  being 
one  affecting  or  being  likely  to  affect  the  danger  of  the  res,  or  the  risk, 
difficulty,  or  duration  of  the  service  (Tlie  Jonge  Andries,  1857,  Swa.  Ad. 
226 ;  The  Oanova,  1866,  L.  E.  1  Ad.  &  Ec.  56 ;  The  Henry,  1851,  15  Jur. 
183).  Thirdly,  such  an  agreement  must  not  be  inequitable,  either  for 
inadequacy  or  exorbitancy. 

In  deciding  this  last  point,  the  Court  looks  not  only  to  whether  in 
its  opinion  the  amount  agreed  upon  is  too  much  or  too  little,  but  to  "  the 
position  of  the  parties"  (Butt,  J.,  The  Marie  Lane,  1890,  15  P.  D.  135); 
and  if  there  was  practical  compulsion  on  one  of  the  parties  when  making 
the  agreement,  the  presumption  of  fairness  which  an  agreement  p?-imd  facie 
carries  is  destroyed,  and  the  Court  will  refuse  to  uphold  the  agreement 
(The  Medina,  1876,  2  P.  D.  5,  Brett,  L.J.;  The  JRialto,  [1891]  Prob.  175, 
Butt,  J.). 

Practical  compulsion  is  not,  however,  it  seems,  essential,  though  there 
are  judicial  expressions  pointing  that  way  (Williams  and  Bruce,  152) ;  but 
the  mere  fact  of  the  contract  being  exorbitant  justifies  the  Court  in  setting 
it  aside  (Kennedy,  209,  quoting  Dr.  Lushington  in  The  Henry,  above,  and 
The  Helen  and  George,  above;  Brett,  L.J.,  in  Akerblom  v.  Price,  1880, 7  Q.  B.  D. 
129  ;  and  Baggallay,  L.J.,  in  Cargo  ex  Woosung,  1876,  1  P.  D.  270,  where  it 
was  intimated  that  the  captain  of  a  Queen's  ship  had  no  right  to  enter  into 
a  salvage  agreement  at  all).  Equally,  a  salvage  agreement  will  be  set  aside 
for  inadequacy  (The  Phantom,  1866,  L.  E.  1  Ad.  &  Ec.  58).  The  Court, 
however,  will  not  set  aside  an  agreement  merely  because,  as  things  have 
turned  out,  either  party  might  have  made  a  more  prudent  bargain,  or 
because  but  for  the  agreement  the  Court  would  have  awarded  the  salvors 
a  larger  or  smaller  amount  (The  Mulgrave,  1827,  2  Hag.  Adm.  78 ;  The 
Catherine,  1848,  6  K  C.  Suppl.  xliii.,  li.,  lii. ;  The  True  Blue,  1843,  2  Eob.  W. 
180  ;  The  Waverley,  1871,  L.  E.  3  Ad.  &  Ec.  369 ;  Kennedy,  212-214). 

Just  as  the  Court  will  disregard  an  agreement  made  before  services 
are  begun,  so  it  will  not  hold  a  salvor  bound  by  a  settlement  after  services 
done,  if  the  payment  is  very  inadequate  (The  Silver  Bullion,  1854,  2 
Sp.  Eccl.  &  Adm.  70). 

Lastly,  a  salvage  agreement  may  be  cancelled  by  mutual  consent  (The 
Repulse,  1845,  2  Eob.  W.  397),  either  express  (The  Africa,  1854,  1  Sp.  Eccl. 
&  Adm.  299)  or  implied  from  the  acts  of  the  parties  (The  Sarmiel,  1851,  15 
Jur.  410) ;  but  the  burden  of  proof  is  on  the  person  alleging  such  cancella- 
tion (The  Betsey,  1843,  2  Eob.  W.  172). 

Further,  a  salvage  agreement  may  be  superseded  by  supervening 
circumstances  which  make  the  agreed  service  impossible,  and  by  salvage 
service  being  rendered  which  is  of  a  different  nature  and  grade  and  deserves 
a  larger  reward;  and  the  salvors  will  not  be  bound  by  the  agreement  (The 
Wesibourne,  1889,  14  P.  D.  132). 

Prom  the  nature  of  the  case  a  salvage  agreement  is  generally  made  by 
the  master  of  the  salved  and  salving  ships.  The  master  of  the  salved  ship 
can  bind  his  owners  by  such  an  agreement,  by  virtue  of  his  implied 
authority  to  conduct  the  navigation  of  the  ship  to  a  safe  conclusion 
(Anderson  v.  Ocean  S.S.  Co.,  1884,  10  App.  Cas.  107,  116,  Lord  Black- 
burn;   for  instances  see   The   Africa,    1854,  1  Sp.  Eccl.  &  Adm.   300; 
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The  Henry,  above ;  and  The  Waverley,  above),  unless  in  the  circum- 
stances of  the  case  such  agreement  was  not  reasonably  necessary ;  or  from 
its  terms  it  could  not  be  for  the  owner's  benefit  (The  Benpor,  1883,  8  P.  D. 
118,  Brett,  M.  R;  The  Mariposa,  [1896]  Prob.  273);  or  the  owner  is  at 
hand  and  does  not  authorise  the  master  to  make  an  agreement  (The  Elise, 
1859,  Swa.  Ad.  440).  .Only  a  person  at  the  time  in  charge  of  the  ship  has 
this  authority,  and  any  other  person  alleging  such  authority  must  prove 
it,  though  it  may  be  infered  from  the  circumstances  (The  Cms  V.,  1862, 
Lush.  583,  master  of  a  ship  upon  a  foreign  coast  delegating  his  authority  to 
the  vice-consul  of  his  country).  Under  a  salvage  agreement  fixing  the 
amount  of  reward,  the  owner  of  the  salved  ship  is  liable  personally  for  the 
whole  of  the  agreed  reward  (The  Cumbrian,  1887,  6  Asp.  151 ;  The  Prinz 
Henrich,  1888,  13  P.  D.  31),  and  not  merely  for  the  proportion  of  it  which 
the  value  of  ship  and  freight  bears  to  that  of  the  cargo,  as  he  would  be 
where  no  agreement  is  made,  or  an  agreement  is  made  which  does  not  fix 
the  amount  of  the  reward  (The  Baisby,  1885, 10  P.  D.  114,  ante).  The 
owners  of  cargo  on  board  the  salved  ship  are  not  bound  by  a  salvage  agree- 
ment made  by  the  master ;  and  if  shipowners  have  paid  the  salvors  an 
agreed  sum  and  then  try  to  recover  the  cargo's  proportion  of  it  as  a  general 
average  contribution,  the  cargo  owners  may  dispute  the  reasonableness  of 
such  payment,  and  need  only  contribute  on  the  basis  of  what  is  a  reasonable 
sum  for  them  to  pay  (Anderson  v.  Ocean  S.S.  Co.,  ante).  Where  there  are 
several  independent  salvors  or  sets  of  salvors,  an  agreement  made  by  the 
master  of  the  salved  ship  with  one  of  them  will  only  bind  the  others  if  they 
concur  in  it  or  ratify  it  (The  Charlotte,  1848,  3  Eob.  W.  68,  74). 

As  regards  the  salving  ship,  the  master  has  usually  implied  authority 
to  bind  his  owners  by  the  agreement  which  he  makes  (The  Africa,  ante; 
The  Britain,  1839,  1  Eob.  W.  40,  43),  unless  his  owner  is  at  hand,  and  does 
not  give  him  authority  (The  Elise,  ante).  His  authority  to  bind  the  crew 
thereby  has  been  recognised  in  cases  where  the  agreement  was  made  before 
the  services  were  rendered  (The  Elise,  1859,  Swa.  Ad.  436-440 ;  The  Nasmyth, 
1885,  10  P.  D.  41),  and  has  been  denied  in  cases  where  the  agreement  was 
made  after  the  services  (The  Britain,  above ;  The  Sarah  Jane,  1843, 
2  Eob.  W.  110,  118) ;  and  Kennedy  upholds  the  reasonableness  of  this 
distinction,  and  would  make  it  apply  to  the  owner  equally  with  the 
master  (224). 

Agreements  between  the  salvors  for  the  apportionment  or  division  of 
the  salvage  reward  may  be  made  before  the  service  is  rendered  (The  James 
Armstrong,  1875,  3  Asp.  46 ;  The  Sunniside,  1883,  8  P.  D.  137),  or  after  it 
(The  AfriJca,  1880,  5  P.  D.  192).  Such  agreements,  if  made  honestly  and 
by  parties  in  an  independent  position,  are  upheld  by  the  Court ;  and 
correlatively,  if  they  are  for  any  reason  inequitable,  or  a  fortiori  if  they 
are  obtained  fraudulently  or  improperly,  are  disregarded  (The  Enchantress, 
1860,  Lush.  93 ;  The  Afrilta,  above).  The  Court  will  not,  however,  set 
them  aside  merely  because  it  would  have  apportioned  its  award  differently 
(ibid.).  The  interests  of  seamen  are  safeguarded  in  this  respect  by  the 
Admiralty  Court,  which  sets  aside  such  agreements  if  inequitable  (The 
Beulah,  1842, 1  Eob.  W.  477 ;  The  Louisa,  1843,  2  ibid.  22). 

As  to  statutory  restriction  on  abandonment  by  seamen  of  salvage  claims, 
see  M.  S.  A.  ss.  156,  212,  and  the  following  cases  :■ — The  Bosario,  1876, 
2  P.  D.  41 ;  The  Afrika,  1880,  5  P.  D.  192 ;  The  Ganges,  1869,  L.  E.  2 
Ad.  &  Ec.  370,374;  The  Wilhelm  Tell,  [1892]  Prob.  337;  The  Pride  of 
Canada,  1863,  B.  &  L.  208 ;  The  John,  1846,  Kennedy,  229 ;  The  Sarah, 
1878,  3  P.  D.  39). 
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11.  Military  Salvage. — Military  salvage  is  a  question  really  belonging  to 
the  law  of  prize.  It  is  the  reward  paid  for  rescuing  maritime  property  from 
an  enemy,  and  its  amount  depends  on  the  Prize  Act  in  force  at  the  time  of 
the  capture.  See  Pkize  (ok  Prize  of  War),  vol.  x.  at  p.  464,  and  note  the 
following  additional  points. 

Besides  the  ship  and  cargo,  freight  also,  if  earned,  is  included  in  the 
value  subject  to  the  salvage  claim.  If  the  vessel  be  cut  out  of  port  before 
beginning  her  voyage,  and  afterwards  be  recaptured,  no  freight  is  earned ; 
but  if  it  is  in  course  of  being  earned  at  the  time  of  capture,  and  the  voyage 
is  completed  afterwards,  the  Court  will  award  salvage  on  the  freight  for 
whole  voyage,  and  not  merely  on  pro  rata  freight  {The  Dorothy  Foster,  1805, 
6  Eob.  C.  881 ;  The  Progress,  1810,  Edw.  210,  213). 

Military  salvage  may  be  awarded,  as  well  as  civil,  to  a  Queen's  ship 
recapturing  a  vessel  from  the  enemy,  and  rendering  help  to  her  in  distress 
{The  Louisa,  1813,  1  Dod.  317).  It  is  not  given  if  the  ship  rescued  is  a 
hired  Government  transport,  employed  in  the  same  expedition  as  the  captor 
{The  Belle,  1809,  Edw.  66) ;  nor  for  retaking  the  property  of  a  neutral  from 
the  enemy,  by  whom  it  had  been  captured,  and  bringing  it  to  this  country, 
unless  there  appears  to  be  any  ground  on  which  it  would  have  been  con- 
demned in  the  enemy's  Courts  {The  Huntress,  1805,  6  Eob.  C.  104;  The 
Robert  Rail,  1810,  Edw.  265);  nor  for  preventing  a  British  cargo  being 
carried  into  an  enemy's  port  for  the  preservation  of  the  ship(2%e  Franklin, 
1801,  4  Eob.  C.  147).  In  military  salvage  the  principle  of  constructive 
assistance  is  recognised  {The  Thetis,  1833,  3  Hag.  Adm.  14,  58) ;  but  some 
assistance  must  be  proved  in  order  to  share  in  the  reward  {The  Sparkler,  1813, 
1  Dod.  360,  ship  in  sight  at  capture,  or  pursuing ;  The  Wanstead,  1810, 
Edw.  268).  A  ship  which  is  in  the  legal  and  constructive,  though  not 
actual,  possession  of  the  enemy  is  liable  to  pay  such  salvage  {The  Pensamento 
Feliz,  1809,  Edw.  165). 

A  British  army,  acting  in  a  foreign  country  in  conjunction  with  a  native 
force,  without  the  co-operation  of  a  fleet,  and  liberating  a  port  of  that 
country  from  the  hands  of  the  common  enemy  by  operations  directed  to 
that  end  near  such  place,  is  entitled  to  salvage  on  ships  and  cargoes  in  that 
port  {The  Progress,  1810,  Edw.  210,  siege  of  Oporto).  If  property  of  allies 
of  Great  Britain  is  retaken  from  the  enemy,  the  Admiralty  Court  gives  the 
benefit  of  its  rule  of  restitution  on  salvage  to  its  allies,  till  it  appears  that 
they  act  towards  British  property  less  liberally,  in  which  case  it  adopts 
their  rule,  and  treats  them  according  to  their  own  measure  of  justice  (Lord 
Stowell,  The  Santa  Cruz,  1798,  1  Eob.  C.  63).  The  right  of  recaptors  to 
salvage  is  extinguished  by  subsequent  capture  and  condemnation  by  the 
enemy  {The  Charlotte  Caroline,  1812,  1  Dod.  192). 

[Authorities. — Kennedy,  Civil  Salvage;  Abbott,  Merchant  Shipping; 
Williams  and  Bruce,  Admiralty  Practice ;  Maclachlan,  Merchant  Shipping ; 
Maude  and  Pollock,  Merchant  Shipping.] 


Same. — "The  same"  usually  refers  to  the  next  preceding  ante- 
cedent {Co.  Lilt.  20  b),  but  the  phrase  may,  grammatically,  refer  to  more 
than  one  antecedent  {Court  v.  Buckland,  1876,  45  L.  J.  Ch.  216).  See 
the  cases  on  the  phrase  in  a  variety  of  collocations  collected  in  Stroud, 
Jud.  Diet. 


Sample  for  Analysis. — See  Adulteration;. Analysis. 
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Sample,  Sale  by. — A  contract  of  sale  is  a  contract  of  sale  by- 
sample  where  there  is  a  term  in  the  contract,  express  or  implied,  to  that 
effect  (56  &  57  Vict.  c.  71,  s.  15  (1)).  It  does  not  follow,  merely  because  a 
sample  is  shown  during  the  negotiations  for  a  sale,  that  it  is  a  sale  by 
sample.  It  must  appear  that  the  sale  was  intended  by  the  parties  to  be 
conditional  upon  the  bulk  being  equal  to  the  sample  in  quality.  If  there  is 
a  written  contract  for  sale,  which  describes  the  goods  as  being  of  a 
particular  denomination  or  quality,  without  reference  to  any  sample,  it  is 
a  sale  by  description,  and  not  by  sample,  even  if  a  sample  was  shown,  and 
the  bulk  was  represented  as  corresponding  with  such  sample,  because  a 
written  agreement  cannot  be  varied  or  added  to  by  parol  testimony,  and 
the  parties  must  be  taken  to  have  abandoned  the  sample  as  the  criterion 
of  the  quality  of  the  goods  sold  {Meyer  v.  Ererth,  1814,  4  Camp.  N.  P.  22  ; 
15  E.  E.  122;  Gardiner  v.  Gray,  1815,  4  Camp.  N.  P.  145;  16  11  E.  764; 
Tye  v.  Fynmore,  1813,  3  Camp.  N.  P.  462 ;  14  E.  E.  809). 

In  the  case  of  a  contract  for  sale  by  sample  there  are  implied  conditions 
that  the  bulk  shall  correspond  with  the  sample  in  quality ;  that  the  buyer 
shall  have  a  reasonable  opportunity  of  comparing  the  bulk  with  the  sample ; 
and  that  the  goods  shall  be  free  from  any  defect,  rendering  them  un- 
merchantable, which  would  not  be  apparent  on  a  reasonable  examination  of 
the  sample  (56  &  57  Vict.  c.  71,  s.  15  (2);  Mody  v.  Gregson,  1868,  L.  E.  4 
Ex.  49  ;  Drummond  v.  Van  Ingen,  1887,  12  App.  Cas.  284) ;  and  if  the  sale 
be  by  description,  as  well  as  by  sample,  there  is  an  implied  condition  that 
the  bulk  corresponds  with  the  description  as  well  as  with  the  sample 
{ibid.  s.  13).  In  Lorymer  v.  Smith,  1822, 1  Barn.  &  Cress.  1,  where  a  vendor 
of  wheat  in  bulk  improperly  refused  to  permit  the  buyer  to  inspect  the 
bulk  in  order  to  compare  it  with  the  sample,  it  was  held  that  the  buyer 
was  justified  in  repudiating  the  contract,  though  the  vendor  subsequently 
(three  days  afterwards)  offered  to  allow  the  inspection.    See  Sale  of  Goods. 


Sanctuary — This  is  a  term  which  may  be  properly  applied  to 
any  privileged  place  or  place  of  refuge  where  the  process  of  the  law  cannot 
,be  executed.  The  immunity  extended  formerly  not  only  to  churches  and 
churchyards,  but  also  to  various  other  places  in  England,  such  as  West- 
minster, Wells,  Norwich,  York.  etc. ;  and  it  was  even  claimed  for  certain 
localities  on  the  ground  of  their  having  been  ancient  palaces  of  the  Crown, 
examples  of  which  were  the  district  of  Whitefriars,  the  Savoy  and  the 
Mint  in  London.  Immunity  was  claimed  in  these  places  both  from 
criminal  and  from  civil  process,  with  the  result  that  many  indigent  persons 
and  vagabonds  flocked  thither  to  evade  the  law,  which  led  to  remedial 
statutes  being  passed,  such  as  26  Hen.  vm.  (1534),  c.  13 ;  27  Hen.  vin. 
(1535),  c.  19  ;  and  39  Hen.  vm.  (1547),  c.  12.  Finally,  the  21  Jac.  I.  (1623), 
c.  28,  utterly  abolished  all  privilege  of  sanctuary,  as  well  as  abjuration, 
and  its  incidents  of  attainder  of  blood  and  forfeiture  of  goods. 

Originally,  the  privilege  was  conceded  from  motives  of  mercy  and  out 
of  reverence,  honour,  and  devotion  to  the  localities  so  favoured.  It  seems 
to  have  existed  from  a  very  early  period,  having  been  introduced  into 
England  probably  soon  after  the  conversion  of  the  Saxons  to  Christianity. 
As  a  declinatory  plea,  it  was,  along  with  the  plea  of  benefit  of  clergy, 
frequently  used.  If,  within  forty  days,  the  person  taking  sanctuary  acknow- 
ledged his  fault  and  submitted  himself  to  banishment,  he  was  allowed  to 
go  (see  2  Hale,  P.  C.  236  ;  3  Inst.  115  ;  Blackstone,  iv.  332,  333). 

Violation  of  sanctuaries  was  punished  by  Othobon  with  excommunica- 
VOL.  xi.  25 
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tion,  and,  if  satisfaction  were  not  made  within  a  limited  time,  with  depriva- 
tion (Otho.  Athon.  p.  101). 

To  some  extent,  a  man's  own  house  is  of  the  nature  of  a  sanctuary,  in 
so  far  as  he  cannot  be  served  with  civil  process  there  unless  he  himself 
admits  the  person  serving  the  process.  But  when  a  crime  has  been  com- 
mitted, a  private  house  may  be  broken  open  to  get  at  the  criminal. 

See  Abjuration;  Benefit  of  Clergy;  Arrest. 


Sand  Grouse. — In  1888  it  was  made  an  offence  to  kill,  wound, 
take,  or  expose  or  offer  for  sale  any  sand  grouse  (Syrrhaptes  paradoxus) 
taken  in  the  United  Kingdom  (51  &  52  Vict.  c.  55).  The  Act  was  passed 
with  a  view  to  assisting  towards  the  acclimatising  these  birds  in  the  United 
Kingdom.  The  original  period  of  protection  was  from  February  1,  1889,  to 
January  1,  1892;  but  the  Act  has  been  continued  annually  by  expiring 
laws  continuance  Acts,  and  is  in  force  until  December  31,  1898  (60  &  61 
Vict.  c.  54.  s.  1).  The  bird  is  not  included  in  the  schedules  to  the  Wild 
Birds  Protection  Acts;  but  its.  eggs  can  be  and  in  some  countries  are 
protected  by  orders  under  the  Acts  (Marchant  and  Watkins,  Wild  Birds 
Protection  Acts,  p.  86). 


Sandhurst,    Royal    Military   College. —The  Eoyal 

Military  College  at  Sandhurst  was  founded  by  Eoyal  Warrant  in  1808  for 
the  purpose  of  giving  a  professional  as  well  as  a  general  education  to 
youths  intending  to  become  officers  in  the  cavalry  and  infantry.  Now 
military  education  only  is  given,  and  admission  is  obtained  by  young  men 
as  cadets  either  by  competition  within  certain  ages,  in  general  scholastic 
examinations  under  the  direction  of  the  Civil  Service  Commissioners ;  or  it 
is  granted  to  Queen's  Cadets,  Indian  Cadets,  and  Pages  of  Honour,  subject  to 
a  qualifying  examination.  All  candidates  must  also  be  certified  as  physically 
fit.  The  course  of  instruction  extends  over  eighteen  months  in  certain 
purely  military  subjects,  and  at  the  end  of  it  the  cadets,  having  passed 
a  satisfactory  examination,  are  gazetted  to  regiments  as  second  lieutenants 
in  the  order  usually  in  which  they  pass.  The  president  is  the  commander- 
in-chief,  and  the  college  is  under  the  control  of  a  governor,  who  is  a  military 
officer  appointed  by,  and  responsible  to,  the  Secretary  of  State  for  War 
through  the  commander-in-chief.  There  is  also  a  commandant  and  secretary, 
who  has  the  custody  of  the  records  and  correspondence  of  the  college. 
The  college  and  the  property  belonging  to  it  are  vested  in  the  Secretary 
of  State  for  War  by  25  &  26  Vict.  c.  33. 

See  Army  ;   Commission  ;  Officers  (Military  and  Naval). 

[Authority. — Official  Eegulations.] 


Sanitation. — The  law  as  to  sanitation  will  be  found  discussed  in 
the  work  under  such  heads  as  London  City  ;  London  County  ;  Nuisance  ; 
Public  Health;  Quarantine. 


Sarawak.— See  Labuan. 

Sark. — See  Channel  Islands. 
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Satisfaction. — If  a  person,  being  under  an  obligation  to  pay- 
money  or  transfer  property  to  another,  at  some  subsequent  date  does  pay 
money  or  transfer  property,  though  not  of  the  precise  amount  or  in  the 
precise  manner  contemplated  in  the  obligation,  this  payment  will  in  certain 
cases  be  deemed  a  substantial  fulfilment  of  the  obligation,  and  will  "  satisfy  " 
it.  For  example,  A.  having  covenanted  that  his  executors  shall  pay  £1000 
to  B.  within  six  months  of  A.'s  decease,  by  his  will  leaves  B.  £1000.  The 
question  arises,  Was  this  meant  to  fulfil  A.'s  obligation,  or  as  an  act  of 
bounty  ? 

The  cases  which  most  often  arise  are :  (I)  A  testator  having  covenanted 
to  pay  or  provide  a  portion  for  a  child,  or  one  to  whom  he  is  in  loco  parentis, 
leaves  that  person  a  legacy ;  (2)  a  person  being  indebted,  leaves  his  creditor 
a  legacy ;  (3)  a  person  being  indebted,  pays  or  secures  payment  of  a  different 
sum  or  of  valuable  property  to  his  creditor. 

The  converse  case,  when  a  testator  having  made  his  will,  and  given  a 
legacy  to  A.,  subsequently  gives  A.  that  identical  amount  or  property, 
though  sometimes  referred  to  as  a  "  satisfaction  "  of  the  legacy,  is  properly 
termed  Ademption.     See  also  Legacy. 

1.  As  between  children  (or  persons  to  whom  the  testator  is  in  loco 
parentis — Lawes  v.  Lawes,  1881,  20  Ch.  D.  81),  equity  leans  in  favour  of  a 
provision  made  by  will,  being  in  satisfaction  of  a  portion  by  contract 
(Thynne  v.  Glengall,  1847,  2  H.  L.  131).  This  is  termed  the  "rule  against 
double  portions."  Thus  a  legacy  of  a  less  amount  than  a  portion  will 
satisfy  it  pro  tanto  (Warren  v.  Warren,  1783,  1  Bro.  C.  C.  305),  and  a 
bequest  of  residue  may  satisfy  a  portion.     See  also  Poktions. 

Similarly,  small  differences  between  the  trusts  of  the  portion  and  the 
trusts  of  the  legacy  will  not  prevent  the  presumption  that  satisfaction  was 
intended  (Chichester  v.  Coventry,  1867,  L.  B.  2  H.  L.  71 ;  Russell  v.  St. 
Aubyn,  1876,  2  Ch,  D.  398;  Mayd  v.  Field,  1876,  3  Ch.  D.  587).  The 
question  is,  Are  the  provisions  substantially  the  same  ?  ( Weall  v.  Rice,  1831, 
2  Euss.  &  M.  251 ;  34  E.  E.  83). 

Parol  evidence  of  the  testator's  intention  is  admissible  in  order  to  rebut 
the  presumption  (Tussaud  v.  Tussaud,  1878,  9  Ch.  D.  363 ;  Leighton  v. 
Leighton,  1874,  L.  E.  18  Eq.  458),  and  also  to  confirm  (though  not  to  raise) 
it  (Kirk  v.  Eddowes,  1844,  3  Hare,  509).  Of  course,  a  person  entitled,  under 
a  covenant  which  is  legally  enforceable,  to  a  certain  payment,  cannot  be 
compelled  to  accept  a  bequest  in  lieu  thereof,  but  may  stand  on  his  legal 
rights.    See  Election. 

It  will  be  observed  that  the  doctrine  has  no  application  to  cases  where 
the  prior  portion  has  actually  been  transferred  or  paid.  See  also 
Advancement. 

2.  Satisfaction  of  Belts  by  Legacies. — The  presumption  that  a  testator 
leaving  a  legacy  to  a  creditor  intends  thereby  to  pay  the  debt  must  usually 
be  opposed  to  the  fact,  and  the  application  of  the  doctrine  of  satisfaction  to 
ordinary  debts  is  now  looked  on  with  disfavour,  and  small  circumstances 
have  been  relied  on  to  displace  the  presumption.     See  Legacy. 

3.  Satisfaction  of  Liability  by  Payment. — The  case  which  has  most 
frequently  raised  the  question  is :  A  parent  has  incurred  a  liability  to  a 
child  for  breach  of  trust,  and  has  subsequently  settled  property  of  greater 
value  on  that  child. 

Primd  facie  it  will  be  presumed  that  the  parent  intended  to  make  good 
the  breach  of  trust,  and  that  the  child  accepted  the  provision  in  satisfaction 
of  his  claim  (Plunket  v,  Lewis,  1844,  3  Hare,  316 ;  Crichton  v.  Crichton, 
[1896]  1  Ch.  870). 
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Satisfaction  On  the  Roll,  Entry  Of.— Under  the  former 
Rules  of  Court  it  was  provided  that  as  soon  as  a  judgment  was  satisfied  by 
payment,  levy  or  otherwise,  the  debtor  was  entitled  to  have  satisfaction 
entered.  There  is  no  provision  as  to  entry  of  satisfaction  in  the  present 
Eules  of  Court  (see  Chitty's  Arclibold's  Practice,  14th  ed.,  vol.  i.  779). 


Satisfied  Terms. — The  purposes  for  which  long  terms  of  years 
were  employed  by  conveyancers  are  stated  under  Teems  of  Years.  When 
those  purposes  had  been  accomplished,  or,  in  other  words,  when  the  money 
had  been  raised,  or  there  was  no  longer  occasion  for  raising  the  money  to 
raise  which  the  terms  had  originally  been  created,  there  was  clearly  no  need 
to  have  it  subsisting.  The  term  was  said  to  be  a  satisfied  term,  and  there 
were  three  ways  in  which  it  could  be  put  an  end  to,  viz. —  (1)  by  a 
proviso  for  Cesser  inserted  in  the  deed  creating  it ;  (2)  by  Merger,  which 
could  take  place  either  by  an  express  surrender  of  it  to  the  freeholder  to 
the  intent  that  it  should  merge,  or  by  the  accidental  coming  together  of 
the  term  and  the  freehold  in  the  same  person ;  (3)  by  its  being  assigned  to 
new  trustees  in  trust  to  attend  the  inheritance.     See  Attendant  Terms. 


Savings  Bank.- — The  term  "  savings  bank"  includes  both  trustee 
and  post  office  savings  banks. 

Trustee  Savings  Bank. — A  trustee  savings  bank  is  a  "  society  formed 
.  .  .  for  the  purpose  of  establishing  any  institution  in  the  nature  of  a 
bank "  to  receive  deposits  for  the  benefit  of  the  depositors,  and  to 
''  accumulate  the  produce  of  so  much  thereof  as  shall  not  be  required  by 
the  depositors,  their  executors  or  administrators,  at  compound  interest," 
returning  such  'deposits  and  the  produce  thereof  to  the  depositors,  their 
executors  or  administrators,  deducting  therefrom  the  amount  required  for 
the  necessary  expenses  attending  the  management  of  the  institution,  but 
"  deriving  no  benefit  whatsoever  from  any  such  deposit  or  the  produce 
thereof"  (26  &  27- Vict.  c.  87,  s.  2).  It  would  appear  that  the  society  thus 
constituted  consists  only  of  the  trustees  and  managers.  A  trustee  savings 
bank  may  not  be  described  in  any  manner  importing  that  the  Government 
is  responsible  or  liable  to  the  depositors  for  the  deposits  (54  &  55  Vict, 
c.  21,  s.  1(1)). 

Two  written  or  printed  copies  of  all  rules  and  alterations  of  rules 
signed  by  the  trustees  are  to  be  sent  to  the  Registrar  of  Friendly  Societies, 
and  if  in  conformity  with  law,  the  registrar  is  to  return  one  certified  copy 
to  the  institution  and  to  transmit  the  other  to  the  National  Debt 
Commissioners  (26  &  27  Vict.  c.  87,  s.  4).  The  rules  must,  inter  alia, 
provide :  That  not  less  than  two  trustees,  managers,  or  paid  officers  shall 
be  present  at  every  deposit  and  repayment ;  that  the  depositor's  pass-book 
shall  be  compared  with  the  ledger  on  every  transaction  of  repayment,  and 
on  its  first  production  at  the  bank  after  every  20th  November,  and  shall  be 
produced  for  examination  at  the  bank  at  least  once  a  year ;  that  no  money 
be  received  from  or  paid  to  depositors  except  at  the  bank  or  its  branch 
offices,  and  during  the  usual  hours  of  public  business;  that  the  trustees 
and  managers  shall  appoint  a  public  accountant,  or  one  or  more  auditors 
(but  not  out  of  their  own  body),  to  audit  the  books  of  the  bank  not  less  than 
once  in  every  half-year ;  that  the  trustees  shall  hold  meetings  at  least  once 
in  every  half-year,  and  shall  keep  minutes  of  their  proceedings  (26  &  27 
Vict.  c.  87,  s.  6). 
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Every  treasurer,  actuary,  or  cashier  intrusted  with  the  custody  of 
money,  and  every  officer  receiving  any  salary,  must  give  security  to  be 
approved  by  not  less  than  two  trustees  and  three  managers  (26  &  27  Vict. 
c.  87,  s.  8 ;  54  &  55  Vict.  c.  21,  s.  9). 

No  trustee  or  manager  is  personally  liable,  except:  (1)  For  money 
actually  received  by  him  and  not  paid  over  in  accordance  with  the  rules ; 
(2)  for  neglect  in  complying  with  the  statutory  regulations  as  to  the 
maintenance  of  checks,  the  audit  of  accounts,  and  the  holding  of  meetings ; 
and  (3)  for  neglect  in  taking  security  from  officers  (26  &  27  Vict.  c.  87, 
s.  11).  The  Act  of  1863,  however,  authorises  trustees  of  savings  banks  in 
Ireland,  by  declaration  deposited  with  the  National  Debt  Commissioners,  to 
limit  such  responsibility  (except  as  regards  moneys  actually  received  by 
them)  to  a  specific  amount  not  less  than  £100  (s.  12);  and  such  banks  are 
also  governed  by  special  provisions  as  to  auditors,  rules,  and  the  closing  of 
accounts  with  the  Commissioners  (26  &  27  Vict.  c.  87,  ss.  51,  52,  53).  A 
trustee  may  be  removed  from  office  for  non-attendance  at  meetings  and 
neglect  of  his  statutory  obligations,  unless  he  can  explain  such  neglect  to 
the  satisfaction  of  the  Inspection  Committee  of  Trustee  Savings  Banks 
(54  &  55  Vict.  c.  21,  s.  7). 

All  property  and  "  all  rights  or  claims  belonging  to  or  had  by  a  savings 
bank  "  are  vested  in  the  trustees  for  the  use  of  such  bank  and  the  respective 
depositors  therein,  and  the  bank  sues  and  is  sued  in  the  names  of  the 
trustees  (26  &  27  Vict.  c.  87,  s.  10).  All  moneys  must  be  invested  by  the 
trustees  in  the  Bank  of  England  or  the  Bank  of  Ireland  in  the  names  of 
the  National  Debt  Commissioners ;  but  the  trustees  of  certain  banks  may, 
subject  to  certain  restrictions  prescribed  by  sec.  10  of  54  &  55  Vict.  c.  21, 
receive  money  from  depositors  for  other  purposes  than  that  of  investment 
with  the  Commissioners,  termed  special  investments,  to  be  applied  in  any 
other  manner  permitted  by  the  rules  of  the  institution  (26  &  27  Vict.  c.  87, 
ss.  15,  16).  ■ 

Every  depositor  on  making  a  first  deposit  must  make  a  declaration,  in 
form  prescribed  by  the  National  Debt  Commissioners,  that  the  person  or 
persons  on  whose  behalf  the  deposit  is  made  is  or  are  not  entitled  (a)  to 
any  deposit  or  subsequent  deposit  or  benefit  from  the  funds  of  any  other 
savings  bank ;  or  (b)  to  any  other  funds  in  the  same  bank.  Deposits  made 
in  contravention  of  these  provisions  are  liable  to  forfeiture  to  the  National 
Debt  Commissioners  (26  &  27  Vict.  c.  87,  s.  38 ;  54  &  55  Vict.  c.  2,  s.  12 ;  Queen 
v.  Littledale,  1882,  10  L.  B.  Ir.  78,  and  12  L.  B.  Ir.  97).  The  trustees  may 
not  receive  from  any  depositor  any  sum  exceeding  £50  within  one  year  or 
£200  in  the  whole,  and,  unless  the  depositor  otherwise  directs,  shall  invest 
all  sums  in  excess  of  such  total  of  £200  in  Government  stock  for  his  benefit 
(26  &  27  Vict.  c.  87,  s.  39 ;  56  &  57  Vict.  c.  69,  ss.  1,  2,  3).  The  interest 
payable  to  depositors  may  not  exceed  £2, 15s.  per  cent.,  that  payable  by  the 
National  Debt  Commissioners  to  the  trustees  being  £3  per  cent.  (43  &  44 
Vict.  c.  36,  s.  ii. ;  54  &  55  Vict.  c.  21,  s.  14).  Depositors  may  invest  in 
Government  stock  any  amount  not  exceeding  £200  in  one  year  or  £500  in 
the  whole  (43  &  44  Vict.  c.  37,  s.  iii. ;  56  &  57  Vict.  c.  69,  ss.  2,  3);  and 
may  also  obtain  from  the  National  Debt  Commissioners  the  grant  of  a 
savings  bank  annuity  and  of  a  savings  bank  insurance  of  any  amount  from 
£1  to  £100  (45  &  46  Vict.  c.  51,  ss.  ii.,  hi.,  iv.).  Deposits  may  be  made 
by  minors,  by  persons  acting  as  trustees  on  behalf  of  others,  and  by  married 
women  (26  &  27  Vict.  c.  87,  ss.  30,  31,  37 ;  45  &  46  Vict.  c.  75,  ss.  vi., 
vii.).  All  deposits,  savings  banks  annuities,  and  Government  stocks 
standing  in  the  sole  name  of  a  married  woman  at  the  commencement  of  the 
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Married  Women's  Property  Act,  1882,  are  to  be  deemed  her  separate 
property  (26  &  27  Vict.  c.  87,  ss.  30,  31,  37 ;  45  &  46  Vict.  c.  75,  ss.  vi., 
vii.).  The  trustees  of  registered  friendly  societies  may  invest  without 
restriction  as  to  amount :  and  deposits  may,  subject  to  certain  limitations, 
also  be  made  by  building  societies,  charitable  or  provident  institutions,  and 
penny  banks  (26  &  27  Vict.  c.  87,  ss.  32,  33 ;  Building  Societies  Act,  1874, 
s.  25).  Depositors  may  nominate  persons  to  receive  sums  not  exceeding 
£100  (including  stock  and  annuities)  due  to  them  at  death  or  under 
insurances  not  exceeding  £50  (50  &  51  Vict.  c.  40,  s.  3  (2);  45  &  46  Vict, 
c.  51,  s.  vi.),  and  they  also  enjoy  special  exemptions  with  regard  to  probate 
duty  (26  &  27  Vict.  c.  87,  ss.  41,  42 ;  50  &  51  Vict.  c.  40,  s.  3). 

All  disputes  between  trustees  and  depositors  (except  apparently  such  as 
relate  to  questions  between  husband  and  wife  (45  &  46  Vict.  c.  75,  s.  17)) 
must  be  referred  to  the  Begistrar  of  Friendly  Societies,  whose  award  is 
binding  on  all  parties  without  appeal  (26  &  27  Vict.  c.  87,  s.  49  ;  39  &  40 
Vict.  c.  52,  s.  2  (1) ;  Crisp  v.  Bunbury,  1832,  8  Bing.  394).  Such  award 
may,  however,  be  set  aside  if  he  neglects  to  comply  with  the  provisions  of 
sec.  48  of  the  Savings  Bank  Act,  1863  (Lynch  v.  Fitzgerald,  Brunker's  Digest 
of  Irish  Cases,  1869).  The  Begistrar  is  not  bound  to  hear  a  dispute  where 
the  parties  are  proved  to  have  been  guilty  of  illegal  acts  (R.  v.  Littledale, 
1882,  10  L.  B.  Ir.  79 ;  12  L.  E.  Ir.  97). 

The  Treasury  may,  on  the  representation  of  the  depositors  or  of  the 
National  Debt  Commissioners,  apply  to  the  High  Courts  in  England  or 
Ireland,  or  the  Court  of  Session  in  Scotland,  for  the  appointment  of  a 
commissioner  to  hold  a  local  inquiry  into  the  affairs  of  any  savings  bank 
(50  &  51  Vict.  c.  47,  s.  2).  The  Savings  Bank  Inspection  Committee  may, 
by  54  &  55  Vict.  c.  47,  s.  3,  appoint  inspectors  of  savings  banks,  and  the 
National  Debt  Commissioners  may  close  any  bank  reported  by  the 
Committee  to  have  failed  to  comply  with  the  requirements  of  the  Acts,  or 
may  report  to  the  Treasury  with  a  view  to  the  institution  of  proceedings 
under  sec.  2  of  the  Trustee  Savings  Bank  Act,  1887.  A  trustee  savings 
bank  is  an  "  unregistered  association,"  which  may  be  wound  up  under  the 
Companies  Act,  1862,  and  a  petition  for  winding  up  may  be  presented  by 
any  person  authorised  under  that  Act,  or  by  the  National  Debt  Com- 
missioners, or  by  a  commissioner  appointed  under  the  Trustee  Savings 
Bank  Act,  1887  (50  &  51  Vict.  c.  47,  s.  3).  On  the  closing  of  a  savings 
bank  the  trustees  shall  notify  the  same  to  the  National  Debt  Commissioners, 
and  pay  over  to  them  any  sum  realised  by  the  sale  of  any  property  held  by 
them.  They  must  also  give  public  notice  to  the  depositors  of  such  closing, 
and  of  the  facilities  afforded  by  law  for  transferring  deposits  to  post  office 
savings  banks,  and  must  not  close  the  bank  before  the  expiration  of  one 
month  from  the  giving  of  such  notice  (26  Vict.  c.  14,  ss.  2,  3 ;  54  &  55  Vict. 
c.  21,  s.  6). 

Post  Office  Savings  Bank. — The  purpose  of  a  post  office  savings  bank  is 
"  to  grant  additional  facilities  for  depositing  small  savings  at  interest,  with 
the  security  of  the  Government  for  the  repayment  thereof,"  the  Postmaster- 
General  being  empowered  to  authorise  his  officers  to  receive  deposits 
"  under  such  regulations  as  he,  with  the  concurrence  of  the  Commissioners 
of  Her  Majesty's  Treasury,  may  prescribe  in  that  respect "  (24  Vict.  c.  14, 
pream.  and  s.  1). 

The  law  (which  is  chiefly  embodied  in  the  regulations)  is  substantially 
identical  with  that  governing  trustee  savings  banks,  except  as  regards — 
the  absence  of  statutory  checks  on  officers,  rendered  unnecessary  by  State 
security  for  deposits;    the   lower   rate   of  interest   on  deposits  (£2,  10s. 
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per  cent.);  and  the  determination  by  the  Postmaster-G-eneral  of  the 
questions  of  payments  on  death  (as  to  which  he  exercises  a  somewhat  wider 
discretion) ;  and  of  forfeiture  for  double  deposits  (24  Vict.  c.  14,  s.  7 ;  7  &  8 
Vict.  c.  63,  ss.  3,  11). 

The  Savings  Bank  Acts,  1880  (s.  4)  and  1887  (s.  2),  empower  the 
Treasury,  with  the  consent  of  the  National  Debt  Commissioners  and  of  the 
Postmaster-General  respectively,  to  make  regulations  for  trustee  and  post 
office  savings  banks  as  to  investments  in  stock  and  other  matters  not  fully 
provided  for  by  statute. 

Railway  Savings  Banks  are  governed  by  special  Acts  of  Parliament, 
under  which  the  Eegistrar  of  Friendly  Societies  exercises  functions  which 
vary  with  the  terms  of  the  respective  Acts. 


Savour — To  partake  of  the  nature  of.  Personal  estate  consisting 
of  an  interest  in,  or  arising  out  of  land,  is  said  to  "  savour  of  the  realty," 
and  is  called  "  impure  personalty  "  (see  2  Black.  Com.  386). 


Say  ;  Say  about. — These  two  words  used  together  seem  to  be 
employed  for  the  purpose  of  showing  that  nothing  absolute  or  definite 
in  the  way  of  allegation  of  quantity  was  intended  on  the  part  of  the  vendor  " 
(per  Montague  Smith,  J.,  in  M'Gonnel  v.  Murphy,  1873,  L.  E.  5  P.  C.  217 ; 
but  see  Morris  v.  Levison,  1876,  1  C.  P.  D.  155). 

"  Say  from." — These  words,  like  "  say  about,"  may  be  differently  con- 
strued, according  to  the  context.  See  Givillirn  v.  Daniel,  1835,  4  L.  J. 
Ex.  174;  Tanvaco  v.  Lucas,  1859,  28  L.  J.  Q.  B.  301. 

"  Say  not  less  than." — These  words  in  a  contract  were  held  not  to  be 
mere  words  of  expectation,  but  that  they  amounted  to  a  contract  to  deliver 
at  least  that  quantity  (Leeming  v.  Snaith,  1851,  16  Q.  B.  275). 


Scandal. — 1.  So  far  as  this  word  is  used  with  reference  to  oral  or 
written  defamation,  it  is  dealt  with  under  Defamation.  It  still  appears  in 
indictments  for  libel  offences  as  a  vituperative  description  of  the  enormity 
of  the  offence  charged. 

2.  Under  the  Canons  of  1603  (109),  which  are  in  accordance  with  the 
Statute  of  Circumspecte  Agatis  (13  Edw.  i.  st.  4),  ecclesiastical  Courts  have 
cognisance  of  scandalous  living  by  members  of  the  Church,  clergy  or  laymen, 
subject  to  limitations  as  to  fornication  (27  Geo.  ill.  c.  44)  and  defamation 
(18  &  19  Vict.  c.  41),  and  the  clergy  are  specially  subject  to  ecclesiastical 
discipline.  For  conduct  bringing  scandal  on  the  estate  of  the  clergy,  see 
Canon  75  ;  Phillimore,  Eccl.  Law,  2nd  ed.,  836. 


Scandal  um  magnatum  (Defamation  of  great  men).— 
Defamatory  words  spoken  in  derogation  of  a  peer,  a  judge,  or  other  great 
officer  of  the  realm  were  held  to  be  particularly  heinous,  and  an  action 
lay,  under  certain  statutes  of  the  reigns  of  Edward  I.  and  Eichard  n. 
(3  Edw.  i.  c.  34;  2  Eich.  II.  c.  5 ;  12  Eich.  It.  c.  11),  to  recover  damages  for 
the  injury  caused  by  the  slander,  and  the  slanderer  was  also  liable  to  be 
punished.  Even  words  which,  if  spoken  of  an  ordinary  subject,  were  not 
actionable,  were  actionable  without  proof  of  special  damage  if  spoken  of  any 
of  these  dignitaries.    The  statutes  mentioned,  after  being  long  obsolete — the 
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last  proceedings  under  them  being  in  the  reign  of  Queen  Anne — were 
repealed  by  the  Statute  Law  Eevision  Act,  1887  (3  Black.  Com.  123,  124;. 
Blake  Odgers,  Libel  and  Slander,  3rd  ed.,  94,  95). 


Scavage. — This  term,  a  corruption  of  "shewage"  (Skeat,  Etymol. 
Bict.  sub  voc.  "  Scavenger "),  denoted  a  kind  of  toll  or  custom  exacted  by 
corporations  of  towns  for  goods  brought  within  the  limits  of  their  juris-  > 
diction  and  shown  or  exposed  for  sale  there  (Toml.  Law  Diet).     It  could 
not  legally  be  taken  from  denizens  except  in  London  (19  Hen.  til  c.  8). 


Scavenger;  Scavenging'. — The  obligation  to  cleanse  and 
scavenge  streets  and  highways,  and  to  remove  dust  and  domestic  refuse,  is 
now  imposed  on  the  sanitary  authority.     See  Befuse,  Bemoval  of. 


Schedule. — Schedules  are  sometimes  annexed  to  Acts  of  Parlia- 
ment or  to  legal  instruments,  for  the  sake  of  convenience  in  stating  specific 
matters.  Words  in  a  form  given  in  a  schedule  for  convenience  sake  are 
not  to  restrain  the  operation  of  an  enactment  (see  Bean  v.  Green,  1882, 
8  P.  D.  at  p.  89).  A  schedule  in  an  Act  of  Parliament  is  a  mere  question  of 
drafting — a  mere  question  of  words.  The  schedule  is  as  much  a  part  of  the 
statute,  and  is  as  much  an  enactment,  as  any  other  part  (see  A.-G.  v. 
Lamplough,  1878,  3  Ex.  D.  at  p.  229).  When  forms  are  inserted  in  a 
schedule  merely  as  examples,  they  are  only  to  be  followed  implicitly  so  far ; 
as  the  circumstances  of  each  case  may  admit  (see  Bartlett  v.  Gibbs,  1843,  at 
p.  96).  As  to  schedules  used  in  conveyancing,  see  Collections  of  Precedents 
in  Conveyancing,  and  Elphinstone,  Lnterpretation  of  Beeds. 

[Authorities. — Hardcastle  on  Statutes,  2nd  ed. ;  Maxwell,  Interpretation- 
of  Statutes,  3rd  ed.] 


Scholarship — A  foundation  for  the  support  of  a  student  at  a' 
school  or  university  under  certain  regulations.  A  scholarship  is  included 
in  the  term  "educational  endowment"  within  the  meaning  of  the  Endowed' 
Schools  Act,  1869,  and  schemes  may  therefore  be  framed  by  the  Charity 
Commissioners  (q.v.),  dealing  with  (among  other  endowments)  scholarships, 
except  those  founded  less  than  fifty  years  before  the  commencement  of  that' 
Act,  those  forming  part  of  the  foundation  of  any  college  of  Oxford  or 
Cambridge  (other  than  those  restricted  to  particular  schools  or  districts — 
see  as  to  this,  In  re  Meyricke  Fund,  1872,  L.  B.  7  Ch.  500),  and  certain' 
others  specified  in  sec.  14  of  the  Act. 

The  mere  announcement  by  the  trustees  of  a  scholarship  that  an 
examination  for  the  same  will  be  held  does  not  amount  to  an  offer  to 
award  the  scholarship  to  the  candidate  who  obtains  the  highest  number  of 
marks  (Booke  v.  Bawson,  1895,  64  L.  J.  Ch.  301).  Where,  therefore,  a 
scholarship  is  to  be  awarded  to  the  candidate  who  shall  pass  the  best' 
examination  in  subjects  chosen  by  the  examiner  appointed  by  the  trustees 
of  the  scholarship,  the  trustees  are  justified  in  refusing  to  award  the  same  > 
to  the  candidate  who,  although  he  may  have  obtained  the  highest  number 
of  marks,  has  nevertheless  not,  according  to  the  report  of  the  examiner, 
passed,  a  satisfactory  examination  (Booke  v.  Bawson,  1895,  65  L.  J.  Ch.  31). 
An  action  by  a  candidate  claiming  such  a  scholarship  is  an  action  to  enforce  > 
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the  trusts  of  a  charity,  and  cannot  be  brought  without  the  certificate  of  the 
Charity  Commissioners  under  sec.  17  of  the  Charitable  Trusts  Act,  1853 
{Booke  v.  Dawson,  1895,  64  L.  J.  Ch.  301).    See  Endowed  Schools. 


School . — Schools,  as  such,  have  no  special  legal  rights  or  liabilities, 
save  in  so  far  as  they  are  regarded  as  charitable  foundations,  or  in  so  far  as 
they  are  maintained  out  of  public  moneys.  An  endowed  grammar  school 
is  a  typical  instance  of  the  first,  and  a  public  elementary  school  of  the 
second  class  of  institutions  so  falling  within  a  special  sphere  of  law.  See 
the  articles  Education  (for  the  Elementary  Education  Acts);  Endowed 
Schools  ;  Evening  School  ;  Free  School  ;  Grammar  School  ;  Industrial 
School  ;  Poor  Law  ;  Public  School  ;  Keformatory  ;  Science  and  Art 
Department  ;  and  Technical  Instruction  ;  also,  as  entitled  to  exemption 
from  rates,  Kagged  School  and  Sunday  School.  Schools  conducted  for 
private  profit  are  not  amenable  to  State  control  or  eligible  for  support  out 
of  public  funds,  and  need  not  therefore  be  separately  noticed. 

School  Sites. — It  has  been  already  explained  in  the  article  on  Chakities, 
vol.  ii.  p.  458,  that  gifts  for  the  maintenance  of  schools  are  charitable,  and 
that  certain  limited  exemptions  from  the  law  of  mortmain  have  been 
granted  by  the  Legislature  in  favour  of  sites  for  schools  (vol.  ii.  p.  462). 
The  leading  provisions  under  this  head  of  the  School  Sites  Acts  may  now 
shortly  be  referred  to : — 

1.  By  the  School  Sites  Act,  1841  (4  &  5  Vict.  c.  38),  s.  2,  land  not 
exceeding  one  acre  may  be  conveyed  by  way  of  gift,  sale,  or  exchange  as  a 
site  for  a  school  for  the  education  of  poor  persons,  or  for  the  residence  of  ■ 
the  schoolmaster  or  schoolmistress,  or  otherwise  for  the  purposes  of  the 
education  of  such  poor  persons  in  religious  and  useful  knowledge. 

2.  Under  the  School  Sites  Act,  1844  (7  &  8  Vict.  c.  37),  s.  3,  a  deed 
executed  under  the  last-mentioned  Act  without  any  valuable  consideration 
is  valid,  if  otherwise  lawful,  although  the  donor  die  within  twelve  calendar 
months  from  the  execution. 

3.  Under  the  School  Sites  Act,  1849,  all  persons,  being  absolute  owneis 
or  tenants  in  tail  in  possession,  may  convey  not  exceeding  five  acres  to  any 
corporation,  sole  or  aggregate,  or  to  several  corporations  sole,  or  to  any 
trustees,  for  the  erection  of  school  buildings  for  the  education  of  persons 
intended  to  be  masters  or  mistresses  of  elementary  schools  for  poor  persons. 

4.  By  15  &  16  Vict.  c.  49,  the  provisions  of  the  School  Sites  Acts,  1841 
to  1851,  together  with  the  Trustee  Appointment  Act,  1850  (13  &  14  Vict. 
c.  28),  are  extended  to  schools  or  colleges  for  the  religious  or  educational 
training  of  the  sons  of  yeomen  or  tradesmen  or  others,  or  for  the  theological 
training  of  candidates  for  holy  orders,  partly  maintained  by  charitable  aid 
and  partly  self-supporting. 

5.  By  the  Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75),  the 
School  Sites  Acts  are  extended  to  School  Boards  in  the  same  way  as  if  they 
were  trustees  or  managers  of  schools  within  the  meaning  of  those  Acts.. 
See  further  Tudor's  Charitable  Trusts,  3rd  ed.,  pp.  438,  439.  As  to  the 
Mortmain  Act,  1888,  see  article  Charities,  vol.  ii.  p.  462. 

Sec.  62  of  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137), 
exempting  certain  charities  from  the  -jurisdiction  of  the  Charity  Com- 
missioners (see  art.  Charity  Commission,  vol.  ii.  p.  473),  contains  a  proviso, 
that  the  exemption  shall  not  extend  to  "  any  cathedral,  collegiate,  chapter, 
or  other  schools."  It  has  recently  been  held  that  the  cjusdem  generis  rule 
of  interpretation  applies  to  the  words  "  other  schools,"  so  that  there  is  no. 
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general  reservation  to  the  jurisdiction  of  the  Charity  Commissioners  of 
school  endowments  which  would  be  otherwise  exempt  under  this  section, 
but  only  of  schools  of  the  same  kind  as  those  specified,  viz.  "  any  schools 
connected  with  ecclesiastical  foundations  not  properly  designated  as 
cathedral,  collegiate,  or  chapter  schools  "  (In  re  Stockport  Ragged,  Industrial, 
and  Reformatory  Schools,  per  Stirling,  J.,  [1898]  1  Ch.  616). 
See  further  Schoolmaster  and  Pupil. 


School  Board. — See  article  Education,  vol.  iv.  pp.  391  et  seq.,  as 
to  constitution,  election,  and  powers;  and  note  the  recent  case  before 
the  Court  of  Appeal  of  Phillips  v.  London  School  Board,  1898, 14  T.  L.  E.  501, 
as  to  creation  of  superannuation  fund  by  deductions  from  teachers'  salaries. 


Schoolmaster  and  Pupil. — The  authority  of  a  schoolmaster 
over  his  pupil  is  derived  from,  and  is  similar  to,  that  of  a  parent  over 
his  child.  A  parent  may  "  delegate  part  of  his  parental  authority,  during 
his  life,  to  the  tutor  or  schoolmaster  of  his  child :  who  is  then  in  loco 
parentis,  and  has  such  a  portion  of  the  power  of  the  parent  committed 
to  his  charge,  namely,  that  of  restraint  and  correction,  as  may  be  neces- 
sary to  answer  the  purposes  for  which  he  is  employed"  (Black.  Com,; 
vol.  i.  453).  A  schoolmaster  has  the  right  to  inflict,  by  corporal  chastise- 
ment or  otherwise,  reasonable  punishment  for  any  breach  of  school 
discipline  or  other  misconduct  on  the  part  of  the  pupil  while  under  his 
charge  or  control.  There  is  no  particular  rule  as  to  the  nature  of  the 
punishment  which  may  be  inflicted,  provided  it  is  moderate  and  reason- 
able, and  not  out  of  proportion  to  the  offence.  In'  Gardner  v.  Bygrave, 
1889,  53  J.  P.  743,  the  master  of  a  board  school  was  charged  with 
assaulting  a  pupil  by  caning  him  on  the  hand,  and  the  magistrate,  being 
of  opinion  that  caning  on  the  hand  was  attended  by  the  risk  of  serious 
injury  to  the  hand,  convicted  the  defendant,  though  the  punishment  was 
not  excessive,  and  there  was  no  evidence  of  any  serious  injury  having 
resulted  in  the  particular  case.  On  appeal,  it  was  held  that  the  reason 
given  by  the  magistrate  for  convicting  was  insufficient,  and  the  conviction 
was  quashed.  But  the  chastisement  must  be  moderate  and  reasonable. 
"  If  it  be  administered  for  the  gratification  of  passion  or  of  rage,  or  if  it 
be  immoderate  and  excessive  in  its  nature  or  degree,  or  if  it  be  protracted 
beyond  the  child's  powers  of  endurance,  or  with  an  instrument  unfitted 
for  the  purpose  and  calculated  to  produce  danger  to  life  or  limb ;  in  all 
such  cases  the  punishment  is  excessive,  and  the  violence  is  unlawful "  (per 
Cockburn,  C.J.,  in  R.  v.  Hopley,  1860,  2  F.  &  F.  202,  206).  In  the  case 
last  cited,  a  schoolmaster  who,  having  proposed  to  beat  a  pupil  severely,  in 
order  to  subdue  his  alleged  obstinacy,  and  having  obtained  the  father's 
assent  to  the  proposal,  beat  the  boy  for  more  than  two  hours  with  a  thick 
stick,  in  consequence  of  which  he  died,  was  convicted  of  manslaughter. 

In  Cleary  v.  Booth,  [1893]  1  Q.  B.  465,  it  was  held  that  the  right  of  a 
schoolmaster  to  inflict  punishment  extends  to  cases  where  the  offence  is 
committed  outside  the  school  premises — at  all  exents,  if  it  is  committed 
while  the  pupil  is  on  his  way  to  or  from  school.  And  the  headmaster  of  a 
school  may,  in  the  absence  of  agreement  to  the  contrary,  delegate  his  right 
to  chastise  a  pupil  for  breaches  of  school  discipline  to  a  prefect  or  monitor 
(In  re  Basingstoke  School,  1877,  41  J.  P.  118).  The  regulations  of  the 
School  Board,  however,  only  permit  corporal  chastisement  to  be  inflicted 
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by  the  headmaster.  A  statutory  recognition  of  the  right  of  a  school- 
master to  inflict  corporal  punishment  on  his  pupil  is  afforded  by  the 
Prevention  of  Cruelty  to  Children  Act,  1889  (52  &  53  Vict.  c.  44),  s.  14, 
which  provides  that  nothing  in  the  Act  contained  shall  be  construed  to 
take  away  or  affect  the  right  of  any  parent,  teacher,  or  other  person 
having  the  lawful  control  or  charge  of  a  child,  to  administer  punishment 
to  such  child. 

It  is  incidental  to  the  authority  of  the  headmaster  of  a  school  to  expel  a 
pupil,  where  his  conduct  is  such  that  he  cannot  be  permitted  to  remain 
without  danger  to  the  school,  and,  generally  speaking,  every  contract  by 
which  a  schoolmaster  undertakes  the  education  of  a  child  is  subject  to  an 
implied  condition  that  the  child  may  be  expelled  for  reasonable  cause. 
But  the  power  of  expulsion  must  not  be  exercised  wantonly  or  capriciously. 
It  is  not  entirely  a  discretionary  power,  but  can  only  be  exercised  on 
reasonable  grounds,  such  as  the  commission  of  some  serious  offence,  or 
persistency  in  committing  breaches  of  discipline  after  due  warning,  or 
other  conduct  which  is  calculated  to  cause  serious  injury  to  the  school 
{Fitzgerald  v.  Nortlicote,  1865,  4  F.  &  P.  656 ;  Eutt  v.  Governors  of 
Haileybury  College,  1888,  4  T.  L.  E.  623).  A  schoolmaster  also  has 
the  right  to  impose  reasonable  restraint  on  the  personal  liberty  of  his 
pupil,  either  for  the  purpose  of  preventing  misconduct  or  by  way 
of  punishment,  and,  subject  to  any  special  agreement,  this  right  is,  as  a 
general  rule,  a  discretionary  one  (see  and  compare  the  cases  last  cited). 
Where,  however,  the  master  of  a  board  school  detained  a  child  after  school 
hours  for  not  doing  lessons  at  home,  it  was  held  that  the  detention  was 
unlawful,  and  rendered  the  master  liable  to  be  convicted  of  assault,  on 
the  ground  that  the  Elementary  Education  Acts  did  not  authorise  the 
setting  of  home  lessons  to  children  attending  the  board  schools  {Hunter  v. 
Johnson,  1884,  13  Q.  B.  D.  225). 

Where  a  contract  for  the  education  of  a  child  provides  that  a  term's 
notice  shall  be  given  before  the  removal  of  the  child  from  the  school,  and 
that  in  default  of  such  notice  a  term's  fees  shall  be  paid,  the  school- 
master is  entitled,  in  the  event  of  the  removal  of  the  pupil  without  due 
notice,  to  recover  the  full  amount  of  the  fees  which  would  have  been  pay- 
able for  the  term  if  the  pupil  had  attended  in  accordance  with  the  contract. 
The  sum  so  agreed  to  be  paid  is  not  deemed  to  be  in  the  nature  of  a  penalty, 
and  there  is  nothing  unreasonable  in  such  a  provision  {Eardley  v.  Price, 
1806,  2  Bos.  &  Pul.  N.  E.  333;  Lenssen  v.  Thornton,  1887,  3  T.  L.  E.  657). 
So,  where  it  was  agreed  that  the  fees  in  respect  of  each  term  should  be 
paid  in  advance;  and  upon  a  memorandum  being  sent  of  the  fees  for 
the  ensuing  term,  the  parent  wrote  that  the  boy  could  not  return  on  the 
first  day  of  the  term,  but  that  he  would  do  so  on  the  following  Monday, 
and  the  boy  never  returned  to  the  school,  it  was  held  that  the  parent  was 
liable  to  pay  the  full  amount  of  the  fees  for  the  term,  though  it  was 
a  boarding  school,  and  a  considerable  portion  of  the  amount  charged  was  in 
respect  of  the  child's  board  {Jones  v.  Turner,  1891,  7  T.  L.  E.  421).  But  if 
the  agreement  simply  provides  that  a  term's  notice  shall  be  given,  without 
specifying  the  amount  to  be  paid  in  lieu  of  notice,  and  the  pupil  is  removed 
without  notice,  the  schoolmaster  is  only  entitled  to  recover  the  amount  of 
the  actual  loss  incurred  in  consequence  of  the  breach  of  contract,  and  not 
necessarily  the  full  amount  which  would  have  been  payable  for  the  term 
{Denman  v.  Winstanley,  1887,  4  T.  L.  E.  127).  Where  a  child,  during  the 
whole  of  a  term,  is  unable  in  consequence  of  illness  to  attend  school,  the 
parent  is  not,  in  the  absence  of  express  agreement  to  that  effect,  liable  to 
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pay  any  of  the  fees  for  such  term;  and  the  absence  of  a  child  during 
illness  is  not  a  breach  of  a  contract  by  the  parent  not  to  remove  him 
without  notice  {Simeon  v.  Watson,  1877,  46  L.  J.  C.  P.  679). 

A  schoolmaster  has  no  authority  to  cause  his  pupil  to  be  supplied  with 
wearing  apparel  without  the  sanction,  express  or  implied,  of  the  parent  or 
guardian.  If  he  observes  that  the  pupil  is  in  want  of  such  articles,  it  is 
his  duty  to  communicate  with  the  parent  or  guardian,  and  not  to  furnish 
them  without  authority  {Clements  v.  Williams,  1837,  8  Car  &  P.  58). 

[Authorities. — Williams  on  Education;  Disney  on  the  Law  relating  to 
Schoolmasters.] 


Science  and  Art  Department— One  of  the  two  establish- 
ments constituting  the  Education  Department.  It  had  its  origin  in  the 
"  Council  of  the  Government  School  of  Design  "  established  in  1837,  from 
which  year  till  the  institution  of  the  Education  Department  in  1856  this 
branch  was  under  the  control  of  the  Board  of  Trade.  The  Department 
administers  the  sum  of  money  annually  voted  by  Parliament  for  instruc- 
tion in  science  and  art  in  the  United  Kingdom  ;  the  vote  being  applied  to 
the  maintenance  of  the  Museums  of  Science  and  Art  at  South  Kensington, 
in  Edinburgh  and  Dublin,  of  the  Eoyal  College  of  Science  and  the  Eoyal 
College  of  Art  at  South  Kensington,  the  Geological  Survey  of  the  United 
Kingdom,  the  Geological  Museum,  as  well  as  in  grants  to  schools  and 
classes  (see  Calendar,  etc.,  of  the  Department  for  1898). 


Scienter. — See  Animals;  Dogs. 


Scientific  and  Literary  Societies.— By  several  statutes 
passed  during  the  present  reign,  the  Legislature  has  sought  to  encourage 
institutions  established  for  the  promotion  of  science,  literature,  and  the  fine 
arts.  By  the  Literary  and  Scientific  Societies  Act,  1854,  such  societies,  as 
well  as  various  others  of  a  kindred  nature,  are  given  extensive  powers  of 
self-government,  as  well  as  special  facilities  for  acquiring  sites  and  build- 
ings. Persons  having  the  beneficial  interest  in  land  are  empowered  by  the 
Act  to  grant  portions  of  the  same,  not  exceeding,  in  any  one  case,  one  acre, 
as  sites  for  such  institutions  (ss.  1—3,  5-13);  and  deeds  whereby  land  is  so 
gifted  are  declared  to  be  valid  if  otherwise  lawful,  notwithstanding  the 
death  of  the  grantors  within  twelve  calendar  months  from  the  execution 
thereof  (s.  14).  The  governing  bodies  of  such  institutions  (who  are  defined 
by  s.  32)  are  given  certain  powers  of  sale  and  exchange  (s.  18).  Provision 
is  also  made  by  the  Act  as  to  suits  by  and  against  such  institutions ;  an 
incorporated  institution  not  entitled  to  sue  and  be  sued  by  any  corporate  name, 
and  every  unincorporated  institution,  being  entitled  to  sue  and  made  liable 
to  be  sued  in  the  name  of  the  president,  chairman,  principal  secretary  or 
clerk  as  shall  be  determined  by  the  rules  of  the  institution,  and  in  default 
of  such  determination  in  the  name  of  such  person  as  sball  be  appointed  by 
the  governing  body  for  the  occasion,  and  if  no  person  is  so  appointed  the 
president  or  chairman  may  be  sued  (s.  21).  A  judgment  recovered  against 
an  officer  of  the  institution  is  enforced  by  execution  against  the  property  of 
the  institution  (s.  23).  Power  is  also  given  for  the  making  of  by-laws 
(s.  24),  the  suing  of  members  whose  subscriptions  are  in  arrear  (s.  25),  the 
punishment  of  members  guilty  of  offences  in  relation  to  the  property^of  the 
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institutions   (s.    26),   the    alteration,   extension,   or    abridgment   of    their 
purposes,  if  agreed  to  and  confirmed  by  the  votes  of  three-fifths  of  the 
members  present  at  two  meetings  held  for  the  purpose  of  passing  and  con- 
firming the  necessary  resolutions  (s.  27),  but  the  operation  of  such  alteration 
may  be  suspended  by  the  Board  of  Trade,  if  applied  to  by  two-fifths  of 
the  members,  and  it  is  shown  that  the  proposals  are  calculated  to  prove 
injurious  (s.  28).     Any  number  not  less  than  three-fifths  of  the  members 
of  an  institution  may  determine  that  it  shall  be  dissolved,  and  thereupon  it 
shall  be  dissolved  either  forthwith,  or  at  the  time  agreed  upon  (s.  29);  if 
any  surplus  remains  after  satisfaction  of  the  debts  and  liabilities  of  an 
institution  so  dissolved  (except  an  institution  founded  by  the  contributions 
of  shareholders  in  the  nature  of  a  joint-stock  company — see  as  to   this 
exception  the  two  recent  cases  of  In  re  Russell  Institution,  [1898]  2  Ch.  72, 
and  In  re  Jones,  Clegg  v.  Ellison,  [1898]  2  Ch.  83)  it  must  be  given  to 
some  other  institution  to  be  named  by  the  members  at  the  time  of  the 
dissolution,  or,  in  default  thereof,  by  the  judge  of  the  County  Court  of  the 
district  in  which  the  principal  building  of  the  institution  is  situated  (s.  30). 
By  6  &  7  Vict.  c.  36  the  buildings  of  a  society  "  instituted  for  purposes 
of  science,  literature,  or  the  fine  arts  exclusively,"  and  occupied  by  it  for  the 
transaction  of  its  business  and  for  carrying  into  effect  its  purposes,  are 
exempt  from  rates  if  certain  conditions  are  fulfilled.     The  society  (1)  must 
be   supported   wholly  or   in   part   by  annual  voluntary  contributions — a 
society  which  returns  to  every  contributor  the  equivalent  of  his  contribu- 
tions in  money's  worth  is  not  "  supported  by  voluntary  contributions " 
within  the  meaning  of  the  Act  {Savoy  Overseers  v.  Art  Union  of  London, 
[1896]  App.  Cas.  296) ;   (2)  must   expressly  prohibit  the  making  of  any 
dividend  or  bonus  in  money  to  its  members  (B.  v.  Jones,  1846,  8  Q.  B.  719) ; 
and  (3)  must  obtain  a  certificate  from  the  Eegistrar  of  Friendly  Societies 
that  it  is  entitled  to  the  benefits  of  the  Act  (ss.  1,  2).     To  come  within  the 
exemption  a  society  must  be  one  instituted  exclusively  for  one  or  other  of  the 
purposes  named ;  therefore  a  religious  society  is  not  entitled  to  exemption 
(i?.  v.  Jones,  supra;  B.  v.  Baptist  Missionary  Society,  1849,  10  Q.  B.  884); 
nor  is  a  society  whose  main  purpose  is  to  provide  a  news-room  (Bussell 
Institution  v.  St.  Giles  and  St.  George,  Bloomsbury,  1854,  23  L.  J.  M.  C.  65). 
(See  the  numerous  cases  on  this  subject  collected  in  Mayer,  Law  of  Bating, 
pp.  81  et  seq.,  and  Stroud,  Jud.  Diet.  s.v.  "  Science.") 

Similarly,  under  the  Income  Tax  Act,  1842  (s.  61,  No.  vi.),  buildings, 
the  property  of  any  literary  or  scientific  institution,  used  solely  for  the 
purposes  of  such  institution  and  in  which  no  payment  is  made  or  demanded 
for  any  instruction  there  afforded  by  lectures  or  otherwise,  are  exempt  from 
taxation  if  they  are  not  occupied  by  any  officer  of  the  institution  or  by  any 
person  paying  rent  for  the  same.  A  free  public  library,  used  solely  as  such, 
established  by  and  vested  in  a  municipal  corporation  under  the  Public 
Libraries  Acts  is  a  "  literary  institution  "  within  the  meaning  of  this  section 
and  exempt  from  taxation  (Manchester  (Mayor  of)  v.  M'Adam,  1896,  65 
L.  J.  .Q.  B.  672  ;  3fusgravev.  Dundee  Magistrates,  1897,  24  Court  of  Sess.  Cas. 
(4th  series),  930). 

Under  the  Customs  and  Inland  Eevenue  Act,  1885,  a  society  whose 
property  or  the  income  or  profits  thereof  is  legally  appropriated  for  the 
promotion  of,  inter  alia,  literature,  science,  or  the  fine  arts  is  exempt  from 
the  duty  imposed  by  that  statute  on  the  property  of  corporate  and  unin- 
corporate  bodies  (s.  11,  subs.  (3)).  The  Institute  of  Civil  Engineers  has 
been  held  to  be  exempt  under  this  subsection  (Inland  Bevenue  Com- 
missioners v.  Forrest,  1890, 15  App.  Cas.  334). 
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Scilicet — To  wit;  that  is  to  say.     It  is  used  to  particularise  that' 
which  has  been  stated  in  general  terms,  or  to  distribute  that  which  is  in 
gross,  or  to  explain  that  which  is  doubtful  or  obscure  (see  Stukeley  v.  Butler, 
1615,  Hob.  171,  172). 


Scilly  Islands. — Geographically,  these  islands  form  part  of  the 
county  of  Cornwall.  They  possess,  however,  a  County  Council  and  local 
authorities  of  their  own ;  for  the  Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41,  s.  49  (1)),  gave  the  Local  Government  Board  power  to  make 
regulations  by  way  of  provisional  order  to  apply  that  Act  to  the  Scilly 
Islands  by  the  establishment  of  separate  councils  and  local  authorities 
or  otherwise.  Apart  from  such  Provisional  Order,  the  County  Council 
of  Cornwall  has  no  greater  powers  or  duties  in  the  Scilly  Islands  than  the 
Quarter  Sessions  of  Cornwall  had  exercised  prior  to  the  Act  (s.  49  (3)). 
See  also  the  Local  Government  Act,  1894  (56  &  57  Vict.  c.  73,  s.  74). 

The  difficulty  experienced  in  obtaining  persons  with  the  necessary 
property  qualification  to  serve  as  justices  of  the  peace,  led  to  the  passing  of 
the  4  &  5  Will.  iv.  c.  43,  sec.  1  of  which  Act  provides  that  persons  duly 
appointed  may  act  as  justices,  though  not  qualified.  All  acts  done  by 
persons  so  appointed  in  regard  to  felonies,  misdemeanours,  etc.,  in  the 
islands,  are  to  be  valid  and  effectual  in  law  (s.  2). 

The  Poor  Eemoval  Act,  1845  (8  &  9  Vict.  c.  117),  makes  provision  for 
the  removal  to  their  own  islands  of  natives  of  the  Scilly  Islands  becoming 
chargeable  to  any  parish  in  England,  on  complaint  to  a  justice  or  justices 
by  the  guardians  or  overseers  of  such  parish.  No  summons  or  warrant  is 
now  required  to  be  served  on  the  pauper  (Poor  Eemoval  Act,  1847,  10  &  11 
Vict.  e.  33,  s.  1). 


Scire  facias — A  writ  founded  upon  some  matter  of  record,  as 
judgments,  recognisances,  letters  patent,  or  charters,  either  to  enforce 
them,  or,  as  in  the  case  of  letters  patent  or  charters,  to  set  them  aside.  It 
derives  its  name  from  the  operative  words  in  the  writ,  "scire  facias,"  etc., 
and  is  a  warning  to  the  defendant  to  appear  and  plead  in  bar  of  execution, 
or  show  any  cause,  if  he  can,  why  execution  should  not  issue  against  him 
on  the  judgment  or  record,  or  why  the  record  should  not  be  annulled  and 
vacated. 

It  is  in  some  cases  a  judicial  writ,  as  when  required  against  some  person 
not  a  party  to  the  judgment,  or  upon  a  suggestion  of  further  breaches  after 
judgment  in  an  action  upon  a  bond  ;  for  it  is  then  only  a  jwasi-continuation 
of  a  former  suit,  and  in  such  cases  is  properly  called  a  writ  of  execution. 
In  other  cases,  such  as  to  repeal  letters  patent  or  to  enforce  recognisances,  it 
is  considered  an  original  writ. 

In  all  cases  it  is  in  law  considered  an  action,  because  it  may  be  pleaded 
to ;  and,  consequently,  since  the  Judicature  Acts  doubts  have  been  enter- 
tained as  to  whether  the  action  should  not  now  be  commenced  by  writ  of 
summons,  pursuant  to  E.  S.  C.  Order  2,  r.  1 ;  but  the  better  opinion  seems 
to  be  that  the  proceeding  by  writ  of  scire  facias  still  remains,  and  instances 
of  its  use  may  be  cited  (see  Portal  v.  Ummens,  1876,  1  C.  P.  D.  201,  644 ; 
Kipling  v.  Todd,  1878,  3  C.  P.  D.  350  ;  and  see  Chit.  Arch.  Pr.,  14th  ed.,  1286, 
and  Daniell's  Gh.  Pr.,  6th  ed.,  1709). 

Before  the  Judicature  Acts  the  writ  of  scire  facias  was  used  for  a 
variety  of  purposes,  for  which  it  has  been  rendered  unnecessary,  although 
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not  expressly  abolished,  by  the  procedure  under  those  Acts.  And  although 
considerable  obscurity  may  prevail  with  regard  to  certain  of  the  matters 
enumerated,  it  may  be  said  that  the  writ  of  scire  facias  may  still  be  used  for 
the  following  purposes  : — 

1.  To  repeal  letters  patent  for  charters,  etc.  {Letters  patent  for  inven- 
tions are  now  repealed  under  sec.  26  of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  without  scire  facias.)  See  Patents.  2.  To 
enforce  receivers'  recognisances  (see  Kerr  on  Receivers,  3rd  ed.,  pp.  205, 
217 ;  Daniell's  Ch.  Pr.,  6th  ed.,  1709  et  seq.).  3.  Upon  a  suggestion  of 
further  breaches  after  judgment  in  an  action  on  a  bond,  within  8  &  9 
Will.  in.  c.  11  (see  Chit.  Arch.  Pr.,  14th  ed.,  p.  1285).  4.  To  enforce 
judgments  and  orders  against  the  property  of  a  convict,  under  33  &  34 
,Vict.  c.  23,  s.  27.  To  the  above  may  be  added  some  other  matters,  with 
regard  to  which  it  would  seem  that  the  writ  of  scire  facias  may  still  be 
used,  though  other  and  probably  more  convenient  modes  of  procedure  are 
now  available,  (a)  Against  bail  on  some  recognisances,  e.g.  Eeceivees. 
(b)  Against  members  of  a  joint-stock  company  or  other  body,  upon  a 
judgment  recorded  against  a  public  officer  or  other  person  sued  as  repre- 
senting such  company  or  body,  or  against  such  company  or  body  itself. 
(The  same  ground  is  now  covered  by  B.  S.  G.  Order  42,  r.  23.)  (c)  For 
restitution  after  reversal  by  a  Court  of  Appeal.  (This  object  is  now  usually 
attained  by  an  order  of  the  Appellate  Court.)  (d)  For  the  recovery  of  land 
taken  under  a  writ  of  elegit,  after  the  creditor  shall  have  fully  satisfied 
his  judgment  out  of  the  extended  value  of  the  land ;  or  before  the  judgment 
is  so  satisfied,  upon  tendering  to  the  creditor  in  Court  whatever  may  be 
wanting  to  satisfy  the  judgment  (Chit.  Arch.  Pr.,  14th  ed.,  p.  887,  where 
other  modes  are  also  pointed  out). 

All  these  latter  matters  ((a),  (b),  (c),  (d)),  as  well  as  upon  a  suggestion  of 
further  breaches,  are  included  in  sec.  132  of  the  Common  Law  Procedure 
Act,  1852,  which  provides  that  the  procedure  with  regard  to  such  writs  of 
scire  facias  shall  be  the  same  as  upon  writs  of  revivor,  and  remains 
unrepealed  in  respect  thereto,  although  repealed  as  to  some  other  matters. 
Writs  of  revivor  are  now  obsolete  ;  .but  for  the  practice  thereon,  see  Chit. 
Arch.  Pr.,  12th  ed.,  1133  et  seq. 

The  scire  facias  must  be  sued  out  of  the  Court  in  which  the  record  is. 
In  some  cases  it  is  granted  partly  upon  the  record  and  partly  upon  a 
suggestion,  without  which  no  proceeding  could  be  had  upon  the  record 
(2  Inst.  470,  679). 

To  repeal  letters  patent  or  a  charter,  the  writ  formerly  issued  out  of  the 
Petty  Bag  in  Chancery ;  but  the  duties  of  the  Clerk  of  the  Petty  Bag  having 
been  transferred  to  the  Crown  Office  (q.v.),  it  now  issues  from  that  office. 
For  such  purpose  a  fiat  of  the  Attorney-General  must  first  be  obtained. 
The  procedure  and  pleadings,  which  latter  are  still  in  the  same  form  as 
before  the  Common  Law  Procedure  Acts,  are  regulated  by  12  &  13  Vict.  c.  109, 
ss.  29-31,  and  General  Eules  and  Orders  of  the  High  Court  of  Chancery 
on  the  Common  Law  Side,  29th  December  1848,  18  L.  J.  Eq.  503. 

[Authorities. — Foster  on  Scire  facias;  Chit.  Arch.  Pr.,  14th  ed.,  pp.  1285 
et  seq. ;  Daniell's  Ch.  Pr.,  6th  ed.,  pp.  1709  et  seq. ;  and  see  Notes  to 
Saunders'  Rep.  by  Sir  E.  V.  Williams — Jeffreson  v.  Morton,  vol.  ii.  pp.  12 
et  seq. ;   Underhill  v.  Devereux,  vol.  ii.  pp.  227  et  seq.] 


Scire  facias  for  the   Crown. — A  writ  of  scire  facias  quare 
executionem  non  issues  where  a  debt  or  duty  appears  by  matter  of  record  to 
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be  owing  to  the  Crown,  as  on  a  debt  secured  by  bond,  special  bail,  of 
recognisance,  where  lands  or  chattels  have  been  found,  by  inquest  of  office 
held  under  writ  of  extent,  or  diem  clausit  extremum,  to  belong  to  one  indebted 
to  the  Crown.  But  if  the  debt  be  in  danger,  either  by  the  insolvency  of 
the  debtor  or  for  other  cause,  the  Crown  may  resort  to  the  more  summary 
proceeding  by  extent  upon  an  affidavit  showing  that  the  debt  is  in  danger 
of  being  lost.  So,  too,  the  extent  issues  without  a  scire  facias,  if  the  record 
be  in  the  nature  of  a  judgment. 

[Authorities. — Foster  on  Scire  facias ;  Manning's  Exch.  Pr.] 


Scold  (communis  rixatrix).—A  common  scold,,  if  a  female,  is  at 
common  law  indictable  as  a  public  nuisance  (Hawk.  P.  C.  bk.  i.  c.  75,  s.  14 ; 
1  Puss.  Cr.,  6th  ed.,  752).  The  offence  was  cognisable  by  Courts  Leet,  and 
since  the  disappearance  of  those  Courts  is  not  prosecuted. 

The  punishment  was  to  put  the  scold  on  to  the  cucking-stool,  and  also 
to  put  on  her  the  branks  or  scold's  bridle  (2  Pike,  Hist.  Cr.  84). 

The  cucking-stool  was  let  down  into  a  pond  or  river,  with  the  offender 
in  it,  from  a  frame  called  the  trebucket,  or  tumbril  (5  Seld.  Soc.  Pub.  53 ; 
and  see  Murray,  Hist.  Diet.  Eng.  Lang.,  s.v.v.  "  Cuck,"  "  Cucking-stool "). 


Scotal,  Scotale,  Or  Scothala. — Scotales  were  "abuses  put 
upon  the  king's  people  by  his  officers,  who  invited  them  to  drink  ale,  and 
then  made  a  collection,  to  the  end  that  they  should  not  vex  or  inform 
against  them  for  the  crimes  they  had  committed  or  should  commit "  (Brady, 
Boroughs,  App.  13).  Bishop  Stubbs  (Constitutional  History,  vol.  i.  628) 
says  that  the  derivation  of  the  word  as  well  as  the  nature  of  the  exaction  it 
denoted  are  obscure,  but  that  it  was  an  illegal  exaction  by  officers  for  their 
own  benefit.  The  making  of  scotales  by  foresters  and  others  was  expressly 
forbidden  by  the  Charter  of  the  Porest. 


Scot  and  Lot. — Scot  and  lot  men  were  those  persons  who  paid 
scot  and  bore  lot  in  a  borough,  in  return  for  enjoying  membership  of  a 
gild  merchant  (1  Pollock  and  Maitland,  Hist.  Eng.  Law,  647). 

The  obligation  meant  liability  to  share  in  assessments  or  charges  falling 
on  the  borough.  The  evidences  in  early  records  as  to  the  nature  of  the 
duty  are  collected  in  Gross.,  Gild  Merchant,  i.  53-59,  and  do  not  support  the 
theory  held  by  some  that  bearing  lot  meant  eligibility  for  municipal  office. 

The  term  has  disappeared  from  modern  municipal  government,  except 
that  it  is  used  in  25  Geo.  n.  c.  36,  s.  5,  "which  empowers  inhabitants  of  a 
parish  or  place  paying  scot  and  bearing  lot  therein "  to  require  the 
constable  of  the  parish  to  prosecute  disorderly  houses.  In  this  Act  it  is 
read  as  meaning  inhabitant  ratepayers. 


Scotland. — The  laws  and  customs  of  Scotland  have,  in  their 
sources  and  tendencies,  so  much  in  common  with  those  of  England,  that  it 
may  be  sufficient,  in  a  work  primarily  intended  for  English  lawyers,  to 
describe  briefly  the  salient  points  of  difference. 

Both  systems  have  sources  in  the  customs  of  land  tenure  which,  in  the 
early  part  of  the  twelfth  century,  appear  to  have  been  similar,  in  the  law- 
abiding  parts  of  Scotland,  to  the  customs  prevalent  in  England.     The  laws 
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and  customs  of  the  principal  Scotch  burghs,  preserved  in  an  authentic 
record  of  the  twelfth  century,  were  similar  in  character  to  those  preserved  in 
contemporaneous  records  of  some  of  the  oldest  English  corporations ;  and  in 
both  countries  these  customs  have  largely  influenced  the  general  law  relat- 
ing to  personal  property.  Both  systems  have  been  profoundly  imbued  with 
the  learning  of  the  civil  law,  or  Eoman  law  as  revised  by  mediaeval  study. 
In  the  English  Courts  the  maxims  of  the  civilians  were  quoted  to  confute 
the  Canonists.  In  the  Scotch  Courts  they  were  cited  up  to  a  late  period, 
to  supplement  the  dearth  of  native  precedents. 

On  the  other  hand,  there  are  many  sources  of  divergence. 

Some  of  the  characteristic  doctrines  of  the  Canonists  —  who  were 
anathema  to  the  Courts  of  common  law  in  England — have  survived  in 
Scotch  law:  notably  the  doctrine  that  a  promise  in  writing  is  binding, 
apart  from  any  question  of  consideration.  The  division  of  personal  pro- 
perty according  to  an  early  custom  of  the  burghs — by  which  the  shares  of 
the  wife  and  children  were  protected  from  the  pious  benevolences  of  a 
deathbed — remains  to  this  day  the  general  law  of  moveable  succession  in 
Scotland.  These  rights,  which  were  equally  protected  in  England  in  the 
time  of  Henry  u.,  disappeared  in  England  (as  explained  by  Blackstone)  by 
imperceptible  degrees,  until  the  last  traces  of  them,  surviving  in  local 
customs,  were  abolished  by  various  statutes. 

Another  source  of  divergence  arises  from  the  comparatively  late  intro- 
duction, in  Scotland,  of  a  settled  Supreme  Court  of  Civil  Jurisdiction.  It 
is  not  until  the  institution,  in  1537,  of  the  College  of  Justice,  and  the  Court 
of  Session,  as  forming  part  of  it,  that  settled  forms  of  procedure  can  be  said 
to  have  been  established,  or  judicial  decisions  treated  as  binding  precedents. 
Up  to  this  time,  the  main  stream  of  litigation  had  flowed  into  the  Courts  of 
the  judges  ordinary  (sheriffs,  barons,  or  bailies  of  burghs),  and  such 
appeals,  or  "falsing  of  dooms,"  as  were  competent,  came  before  Courts 
variously  constituted,  according  to  the  shifting  arrangements  of  successive 
Acts  of  Parliament.  Of  substantive  law,  what  was  lacking  appears  to  have 
been  to  some  extent  supplied  by  "  buiks  of  the  law,"  consisting  mainly  of 
garbled  copies  of  G-lanville's  treatise  De  Ugibus.  But  there  is  nothing  to 
show  that  these  so-called  "buiks  of  the  law"  were  treated  as  authori- 
tative. 

In  the  meantime  the  King's  Courts  in  England  had,  for  more  than  three 
centuries,  continued  to  record  precedent  upon  precedent.  The  English 
common  law  had  obtained  the  advantage  of  certainty — but  the  Courts, 
fettered  by  the  weight  of  their  own  precedents,  left  a  large  portion  of  civil 
justice  to  be  dealt  with  by  so-called  Courts  of  Equity.  The  Scotch  law  at 
the  time  of  the  institution  of  the  Court  of  Session  was  undeveloped.  But 
the  Court  of  Session,  with  statutory  powers  "  to  minister  justice  equally  to 
all  persons  in  such  causes  as  shall  happen  to  come  before  them,"  enjoyed  an 
elastic  jurisdiction ;  resulting  in  a  system  of  law  and  procedure  from  which 
English  law  reformers — leaders  of  the  bar  educated  in  Scotch  law  by 
practice  in  Scotch  appeals — have,  within  living  memory,  borrowed  much. 

In  the  divergence  of  Scotch  and  English  law,  besides  the  differences  in 
the  judicial  constitution,  must  be  taken  into  account  the  diverse  history  in 
statutory  enactment.  The  divergence  in  formal  conveyancing  begins  with  the 
Statute  Quia  Umptores,  prohibiting  for  England  the  system  of  subinfeuda- 
tion, which,  with  its  modern  qualifications,  is  still  in  use  in  Scotland.  In 
Scotland  there  is  no  Statute  de  Bonis  to  confuse  the  legal  mind  as  to  the 
meaning  and  effect  of  words  of  inheritance,  and  to  require  the  invention  of 
a  cumbrous  device  to  defeat  the  presumable  intention  of  the  framers  of  the 
vol.  xi.  26 
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statute.  But,  on  the  other  hand,  Scotch  legislators  devised  and  formulated 
a  statute  authorising  strict  entails,  by  which  land  could  be  perpetually  tied 
up ;  and  under  which  much  land  was  effectively  tied  up  in  perpetuity.  It 
is  only  by  statutes  of  the  present  reign  that  the  fetters  of  these  entails  are, 
under  certain  conditions,  allowed  to  be  broken.  The  Scotch  Acts  (1617, 
etc.)  for  establishing  and  maintaining  a  Register  of  Sasines  have  effected 
another  notable  difference  in  the  land  laws  of  England  and  Scotland.  It 
may  be  noted  in  passing  that  the  Scotch  Acts  before  the  Union  of  the  King- 
doms are  remarkable  as  well  for  brevity  as  for  efficiency.  This  is  doubtless 
in  great  measure  due  to  their  having  been  framed  by  "  the  Lords  of  the 
Articles  "■ — a  small  body  of  Commissioners  who  understood  their  business 
— and  by  them  submitted  en  bloc  to  the  general  body  of  Parliament. 

In  criminal  law  the  most  striking  point  of  difference,  as  to  substantive 
law,  is  the  comparatively  small  bulk  of  Statute  law  in  Scotland  relating  to 
the  definition  of  crimes.  The  source  of  this  difference  is  well  expressed  by 
Baron  Hume  in  his  introduction  to  his  great  work  on  Crimes.  "It 
seems,"  he  says,  "  to  be  held  in  England  that  no  Court  has  power  to  take 
cognisance  of  any  new  offence,  although  highly  pernicious,  and  approaching 
very  nearly  to  others  which  have  been  prohibited,  until  some  statute  has 
declared  it  to  be  a  crime,  and  assigned  a  punishment.  With  us  the  maxim 
is  directly  the  reverse :  That  our  Supreme  Criminal  Court  have  an  inherent 
power  as  such  competently  to  punish  (with  the  exception  of  life  and  limb) 
every  act  which  is  obviously  of  a  criminal  nature ;  though  it  be  such  which 
in  time  past  has  never  been  the  subject  of  prosecution." 

In  the  administration  of  criminal  justice  the  salient  differences  consist 
in  the  important  part  taken  by  the  sheriff  in  all  preliminary  investigations ; 
and  the  organisation  of  the  Crown  Office,  by  whose  agents  the  prosecution 
is  conducted  on  behalf  of  the  public,  so  as  practically  to  take  the  matter 
from  the  outset  out  of  the  hands  of  the  injured  party. 

Coroners  appear  to  have  existed  in  Scotland  as  well  as  in  England  in 
the  time  of  Edward  I.  But  this  popular  office  has  long,  in  Scotland,  gone 
into  desuetude.  And  although  some  preliminary  investigations  are  con- 
ducted by  justices  of  the  peace  and  burgh  magistrates,  the  functions  per- 
formed in  England  by  these  various  persons  fall  in  Scotland,  speaking 
generally,  within  the  sphere  of  the  sheriff. 

Points  of  difference  in  detail  will  be  conveniently  noted  under  the  fol- 
lowing headings  in  alphabetical  order : — 

Accretion. — The  w_ord  has  been  applied  in  Scotch  law  to  the  title  to,  as 
well  as  to  the  subject-matter  of,  property.  Thus  if  A.,  who  is  not  seised, 
has  conveyed  to  B.,  then,  upon  any  event  or  act  in  the  law  by  which  A.,  if 
he  had  not  conveyed,  would  become  seised,  the  title  immediately  accresces 
to  B.'s  title.  The  principle  has  been  expressed  by  the  maxim  "  Jus  super- 
veniens  auctori  accrescit  successori."  The  same  principle,  expressed  in 
barbarous  language — "  The  interest,  when  it  accrues,  feeds  the  estoppel " — has 
been  applied  in  English  law. 

The  principles  relating  to  accretion,  as  applied  to  the  subject-matter  of 
a  right,  in  the  sense  of  imperceptible  additions  by  alluvion  or  otherwise,  are 
the  same  in  Scotch  as  in  English  law. 

Adherence  (action  of). — See  Divorce,  infra. 

Adjudication  is  the  term  applied  to  the  legal  process  by  which  land  of 
a  debtor  is  attached  and  made  available  by  the  creditor  for  payment  of  his 
debt.  To  describe  the  proceedings  in  detail  would  involve  technicalities 
which  would  be  here  out  of  place.  It  is  enough  to  say  that  where  land  has 
been  effectually  attached  by  this  process,  the  fact  will  be  discovered  by  the 
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search  of  the  register,  which  is  always  made  on  the  completion  of  a  pur- 
chase of  land  according  to  Scotch  practice. 

Administration  (husband's  right  of). — See  Husband  and  Wife,  infra. 

Administration  (letters  of). — See  Confirmation,  infra. 

Agricultural  Holdings  (Scotland)  Act,  1883. — This  Act — 46  &  47  Vict. 
c.  62 — is  analogous  to  the  Act  for  England,  46  &  47  Vict.  c.  61.  In  order 
to  charge  the  estate  with  a  sum  paid  as  compensation  by  the  landlord,  the 
sheriff  is  substituted  for  the  "  County  Court "  in  the  English  Act,  as  the 
authority  for  making  the  charge.  See  sees.  24-26  of  the  Scotch  Act  (c.  62) 
as  compared  with  sees.  29-32  of  the  English  Act  (c.  61).  The  sheriff  is  also 
the  authority  to  appoint  an  "  oversman  "  (or  umpire)  under  sec.  9,  or  to 
extend  the  time  for  making  the  award,  under  sec.  16  of  the  Scotch  Act, 
instead  of  the  County  Court  or  Eegistrar  of  the  County  Court,  under  sec.  9 
and  sec.  18  of  the  English  Act. 

Aliment  is  the  term  used  in  Scotch  law  to  denote  the  maintenance  in 
lodging,  food,  and  clothing,  the  supply  of  which  the  law  will  enforce,  by 
reason  of  relationship  and  other  circumstances.  On  this  subject  the  law  of 
Scotland  differs  from  English  law  by  engrafting  upon  the  moral  claim  of 
kindred  and  inability,  a  legal  obligation  which  in  England  is  only  imposed 
by  the  Poor  Law  Statutes— such  as  43  Eliz.  c.  2,  and  31  &  32  Vict.  c.  122. 
By  Scotch  law,  parents  are  bound  to  aliment  their  lawful  children  until 
they  are  of  an  age  and  in  a  condition  to  aliment  themselves.  The  obliga- 
tion continues  in  all  cases  until  the  child  is  physically  able  to  earn  a  liveli- 
hood ;  and  may  continue  longer,  having  regard  to  the  social  condition  and 
circumstances  of  the  parties,  especially  in  the  case  of  daughters.  And  it 
may  revive  even  after  forisfamiliation.  If,  however,  a  father  has  suitably 
educated  his  son  and  put  him  into  a  profession,  the  son  is  not  entitled  to 
further  assistance,  except  by  reason  of  physical  infirmity.  Failing  the 
father,  the  mother,  and  failing  the  mother,  the  grandfather,  is  liable,  if  of 
sufficient  means.  Much  of  the  law  upon  the  subject  is  to  be  found  in  the 
case  of  Smith,  4  Nov.  1885,  13  Eettie,  126. 

The  aliment  of  illegitimate  children  is  a  burden  upon  both  parents — 
each  being,  in  ordinary  circumstances,  primarily  liable  for  one-half. 

A  husband  is  bound  to  aliment  his  wife  in  his  own  house ;  and,  in  case 
of  his  ill-usage  or  misconduct,  she  may  demand  a  separate  aliment.  Such  a 
claim  may  be  made,  as  in  England,  in  course  of  proceedings  in  an  action  for 
divorce,  or  where  separation  is  claimed  a  mensd  et  thoro. 

In  case  of  neglect  of  any  of  these  obligations,  so  that  the  wife  or  children 
become  chargeable  to  the  parish,  the  party  is  punishable  criminally  by  the 
Poor  Law  Amendment  (Scotland)  Act,  1845  (8  &  9  Vict.  c.  83,  s.  80). 

Alimentary  Trust. — By  the  law  of  Scotland  it  is  competent  for  a  donor 
to  create  a  trust  for  the  alimentary  use  or  benefit  of  the  person  to  be 
benefited  ;  and  in  such  a  case  the  benefit  is  not  assignable,  nor  can  it  be 
attached  by  creditors,  nor  does  it  go  over  to  the  trustee  in  bankruptcy  of 
the  beneficiary.  It  need  hardly  be  said  that  a  person  cannot  create  an 
alimentary  trust  for  his  own  benefit,  so  as  to  place  his  own  funds  beyond 
the  reach  of  his  creditors.  An  alimentary  annuity  in  excess  of  what  is 
reasonable  for  the  purpose  may  be  restricted  by  the  Court. 

Allenarly  means  "only,"  and  is  used  where  a  conveyance  is  made 
(without  the  intervention  of  trustees)  "  to  A.  in  liferent  for  his  liferent  use 
allenarly  and  to  his  children  (unborn)  in  fee."  If  the  word  "  allenarly " 
were  omitted  in  such  a  destination,  the  children  would  have  a  mere  spes 
successionis,  and  the  father  the  right  to  dispose  of  the  entire  fee.  If 
"  allenarly "  is  used  as  above,  the  father's  right  is  restricted  to  a  life 
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interest,  and  the  fee  (or  reversion)  is  held  to  be  vested  in  him  as  a  trustee 
for  the  children  when  they  should  be  born. 

Approbate  and  Reprobate  is  an  expression  originally  borrowed  from 
Scotch  law,  but  now  become  familiar  to  English  lawyers  through  its  use 
by  leaders  of  the  bar  practising  in  Scotch  appeals.  The  principle  is 
analogous  to  the  English  doctrines  of  estoppel  and  election.  It  differs,  how- 
ever, from  the  English  principle  of  estoppel,  inasmuch  as  that  which  a 
person  has  approbated  or  reprobated  is  not  merely  a  state  of  facts,  but  may 
be,  and  generally  is,  a  consequence  in  law  of  certain  facts,  or  a  determina- 
tion upon  a  mixed  question  of  law  and  fact.  It  differs  from  the  ordinary 
case  of  election,  inasmuch  as  the  phrase  is  properly  used  where  the  election 
has  already  been  determined,  and  it  is  argued  that  the  determination  to 
approbate  or  reprobate,  as  the  case  may  be,  is  irrevocable.  The  principle 
may  be  stated  thus :  Where  a  person  has  succeeded  in  persuading  a  Court 
of  competent  jurisdiction  to  decide  in  his  favour  as  to  the  validity  of  an 
instrument,  or  upon  its  construction,  or  upon  the  legal  consequences  of  an 
event  or  act  in  the  law,  he  cannot  in  another  proceeding  turn  round  and 
repudiate  that  decision,  or  the  construction  or  consequence  so  established, 
so  far  as  it  may  make  against  him.  The  leading  case  is  Ker  v.  Wauchope 
(H.  L.  1819),  1  Bli.  1.  And  see  Lord  Bowen's  judgment  in  Gandy  v.  Gaudy 
(C.  A.  1885),  30  Ch.  D.  60. 

Arbitration. — In  Scotland  the  contract  or  deed  of  reference  is  technically 
called  a  submission;  and  the  award  following  upon  it  is  called  a  decree- 
arbitral.  Where  two  arbiters  are  named  with  power  to  appoint  an  umpire, 
the  latter  is  usually  called  an  oversman.  The  submission  usually  contains 
a  consent  to  registration  for  execution  of  the  submission  and  consequent 
decree.  And  when  so  registered,  the  decree-arbitral  has  the  effect  of  a 
judgment  of  the  Court.  Where  there  is  a  less  formal  reference,  the  award 
may  be  enforced  by  action  upon  the  contract.  But  it  would  seem  that 
unless  there  has  been  an  executed  consideration,  or  something  done  in 
pursuance  of  the  reference,  the  contract  must  be  proved  in  writing. 

Speaking  generally,  it  may  be  said  that  the  substantive  law  upon 
arbitration  is  the  same  in  Scotland  as  in  England.  There  was  formerly  an 
important  difference,  where  a  contract  contains  a  provision  for  reference 
of  future  differences,  without  naming  the  arbiter.  This  was  not  an  effectual 
reference,  even  if  the  holder  of  a  certain  office  for  the  time  being  was 
pointed  out  as  arbiter  (see  Hamlyn  &  Co.  v.  Talisker  Distillery  Co.,  [H.  L.  1894] 
App.  Cas.  202).  Nor  was  there  in  such  a  case — until  the  passing  of  the 
Arbitration  (Scotland)  Act,  1894 — any  statutory  means  of  compelling  a 
reference  or  of  superseding  the  jurisdiction  of  the  ordinary  Courts.  But 
under  the  last-mentioned  Act  (57  &  58  Vict.  c.  13)  an  agreement  to  refer  , 
made  after  the  3rd  of  July  1894  is  not  ineffectual  by  reason  of  the  reference 
being  to  a  person  not  named ;  and  in  default  of  other  provisions,  arbiters 
may  be  appointed  by  the  sheriff  having  jurisdiction,  or  by  any  Lord 
Ordinary  of  the  Court  of  Session. 

Arrestment  is  the  term  applied  in  Scotland  to  the  proceeding — some- 
what similar  to  that  employed  in  the  Lord  Mayor's  Court  according  to  the 
custom  of  the  City  of  London — whereby  A.,  who  claims  a  sum  of  money 
from  B.,  attaches  in  the  hands  of  C.  a  debt  due  from  C.  to  B.  Where  an 
arrestment  is  so  used,  A.  is  called  the  arrester ;  B.,  the  common  debtor ;  and 
O,  the  arrestee.  An  arrestment  may  be  used  upon  a  debt  constituted  by 
judgment  or  registered  obligation  (which  is  equivalent  to  a  judgment)  in 
favour  of  the  arrester  against  the  common  debtor,  or  it  may  be  used  on  the 
dependence  of  an  action  for  debt  by  the  arrester  against  the  common  debtor. 
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The  arrestment  does  not,  except  in  the  case  of  an  arrestment  upon  an 
extract  decree  of  the  Court  of  Exchequer,  which  at  once  transfers  the  debt 
to  the  Crown,  transfer  the  debt  to  the  arrester ;  and  to  effect  this  an  action 
of  furthcoming  at  the  instance  of  the  arrester  against  the  arrestee  is 
necessary.  If  there  are  competing  arrestments,  the  arrester,  or  any  of  the 
other  creditors  claiming  a  lien  upon  the  debt,  may  bring  all  competing 
parties  into  the  field  by  an  action  of  multiplepoinding,  in  which  the  priorities 
will  be  decided.  There  is  another  kind  of  arrestment,  called  arrestment 
jurisdictionis  fundanclce  causd,  which  is  used  where  it  is  sought  to  establish 
the  jurisdiction  of  the  Scotch  Court  over  a  debtor  who  has  moveable  pro- 
perty in  Scotland,  but  is  not  on  any  other  ground  subject  to  the  jurisdiction. 
This  kind  of  arrestment  does  not,  however,  create  any  nexus  over  the  pro- 
perty, but  in  order  to  attach  any  debts  due  to  the  defendant  it  is  necessary 
to  use  an  arrestment  upon  the  dependence  of  the  action  in  the  usual  way. 

Assignation  is  the  technical  term  for  an  instrument  effecting  a  transfer 
of  property,  other  than  rights  in  land  which  pass  by  seisin.  A  short  form 
of  assignation  is  provided  by  25  &  26  Vict.  c.  85.  Previously  to  this  the 
forms  in  use  were  cumbrous,  and  retained  traces  of  the  still  older  method 
of  transferring  such  property  by  an  irrevocable  mandate  to  take  possession 
of  or  receive  it.  To  make  the  transfer  of  a  debt  or  obligation  effectual, 
intimation  to  the  debtor  is  necessary.  So  long  as  this  is  omitted,  a  subse- 
quent assignee,  acting  bond  fide,  may  by  prior  intimation  acquire  priority ; 
or  another  creditor  may  obtain  priority  by  arrestment  or  poinding.  In 
case  of  bankruptcy  the  property  is  transferred  to  the  trustee  in  the  same 
way  as  if  an  assignation  had  been  made  to  him  and  intimated  (19  &  20 
Vict.  c.  79,  s.  102).  Forms  of  intimation  are  provided  by  the  Act  25  &  26 
Vict.  c.  85  ;  and  there  are  equivalents  recognised  by  law.  The  most  useful 
mode  is  to  obtain  an  acknowledgment  of  intimation  written  and  signed  by 
the  debtor  upon  the  back  of  the  assignation  itself.  An  assignation  transfers 
no  greater  right  than  the  person  making  it  possessed  himself — that  is,  of 
course,  subject  to  the  law  relating  to  negotiable  instruments  and  reputed 
ownership.  In  the  case  of  sale  of  goods  the  rule  formerly  was  that  the 
sale  did  not  transfer  the  property  until  possession  was  given ;  but  this  was 
altered  by  the  Mercantile  Law  (Scotland)  Amendment  Act,  1856  (19  &  20 
Vict.  c.  60,  s.  1),  so  far  as  relates  to  any  rights  of  creditors  of  the  seller  to 
attach  the  goods  in  his  hands.  The  law  still  is  that  no  assignation  by  way 
of  security  of  goods  which  remain  in  the  possession  of  the  assignor,  has  any 
effect  in  giving  a  right  in  the  nature  of  property  to  the  assignee,  so  that 
such  an  assignation  is  no  security  any  more  than  an  unregistered  bill  of 
sale  is  in  England. 

As  to  leases,  where  the  assignor  is  in  actual  possession  and  has  power 
to  assign,  the  assignation  is  completed  by  possession  given  to  the  assignee. 
Where  the  actual  possession  is  held  by  a  sub-tenant,  intimation  to  the 
sub-tenant  completes  the  transfer  to  the  effect  of  entitling  the  assignee  to 
receive  the  rent  from  the  sub-tenant.  Where  the  lessee  wishes  to  make 
his  lease  a  security  for  a  debt,  while  he  remains  in  possession,  the  expedient 
commonly  resorted  to  is  for  the  lessee  to  assign  his  lease  to  the  creditor  by 
a  deed  which  is  intimated  to  the  landlord,  and  for  the  creditor  to  sub-let 
to  the  former  lessee.  But  while  the  actual  possession  remains  unchanged, 
the  security  is  not  to  be  relied  on,  except  in  the  case  of  a  long  lease,  where 
the  lease  and  assignation  are  registered  under  the  provisions  of  the  Eegis- 
tration  of  Leases  (Scotland)  Act,  1857  (20  &  21  Vict.  c.  26).  _ 

Assythment  is  the  technical  word  used  for  the  indemnity  due  to  the 
representatives  of  a  deceased  person  from  the  person  who  is  criminally 
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guilty  of  his  death.  The  contrast  between  the  Scotch  law  on  this  point, 
and  the  English  common  law,  which  denied  any  such  right  of  indemnity, 
suggested  the  remedy  given  by  the  Legislature  under  the  Act  commonly 
called  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93). 

Avizandum  (short  for  "  Curia,  advisare  vult ")  is  an  expression  commonly  ' 
used  where  the  Court  or  a  judge,  after  hearing  argument  in  a  cause,  instead 
of  at  once  pronouncing  judgment,  takes  time  for  consideration. 

Back-bond  and  Back-letter  are  expressions  used  for  a  separate  instrument, 
in  which  the  terms  of  an  obligation  or  conveyance  are  qualified  in  favour 
of  the  grantor  of  the  primary  instrument.  This  method  is  sometimes  used 
where  the  terms  of  the  entire  transaction  are  too  complicated,  or  otherwise 
inappropriate,  to  be  set  forth  in  a  registered  instrument. 

Bailie  is  the  proper  designation  for  the  magistrate  of  a  burgh.  The 
term  is  strictly  applicable  to  any  person  responsible  for  the  execution  "of 
an  office,  and  was  formerly  invariably  used  to  designate  the  person  to  whom 
the  duty  was  committed  of  giving  seisin  or  infeftment  in  land. 

Bankruptcy  in  Scotland  is,  so  far  as  statutory  enactment  is  concerned, 
regulated  by  the  Bankruptcy  (Scotland)  Act,  1856  (19  &  20  Vict.  c.  79), 
and  the  Bankruptcy  (Scotland)  Amendment  Act,  1860  (23  &  24  Vict. 
c.  23),  which  must  be  read  along  with  the  Debtors  (Scotland)  Act,  1880 
(33  &  34  Vict.  c.  34).  The  act  of  the  Court  by  which  the  debtor's  property 
is  attached  and  awarded  to  the  trustee  in  bankruptcy  is  called  "  seques- 
tration." 

It  was  held  by  the  Scotch  Court,  in  a  case  known  at  the  time  (1859)  as 
the  Tobermory  case,  that  the  jurisdiction  of  the  Scotch  Court  to  award 
sequestration  is  sufficiently  constituted  by  residence  of  the  debtor  within 
Scotland  for  forty  days,  the  same  period  which  gives  jurisdiction,  on  the 
ground  of  residence,  in  an  ordinary  action.  This  decision  being  considered 
likely  to  cause  inconvenience  and  delay  to  creditors,  it  was  enacted  by  the 
Amendment  Act  of  1860  (23  &  24  Vict.  c.  23,  s.  2)  that  the  Court  or  a 
judge  of  the  Court  of  Session  may  recall  a  sequestration  if  it  appears  tbat 
a  majority  of  the  creditors  in  number  and  value  reside  in  England  or 
Ireland,  and  that  from  the  situation  of  the  property  or  otherwise,  the 
estate  ought  to  be  distributed  under  the  bankruptcy  laws  of  England  or 
Ireland. 

The  general  principles  relating  to  bankruptcy  in  Scotland  do  not,  in 
their  effect,  greatly  differ  from  those  in  England — the  most  prominent 
feature  of  difference  being  that  more  is  done  by  the  trustee  and  less  by 
the  Court.  It  is  probable  that  the  property  distributed  by  means  of 
sequestration  in  bankruptcy  in  Scotland  is  proportionally  larger  than  in 
England,  by  reason  of  the  circumstance  that  a  person  cannot  create  a  valid 
right  in  security  over  personal  chattels  of  which  he  retains  possession. 

Bill  of  Exchange. — There  is  now  little  difference  between  the  law  of 
Scotland  and  that  of  England  relating  to  bills  of  exchange:  the  Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  having  codified  the  law  for  both 
countries,  and  assimilated  most  of  the  remaining  points  of  difference.  The 
only  substantial  point  of  difference  remaining  is  that  expressly  retained  in 
sec.  53  of  the  Act.  By  subsec.  2  of  this  section :  "  In  Scotland,  where  the 
drawee  of  a  bill  has  in  his  hands  funds  available  for  the  payment  thereof, 
the  bill  operates  as  an  assignment  of  the  sum  for  which  it  is  drawn  in 
favour  of  the  holder,  from  the  time  when  the  bill  is  presented  to  the 
drawee."  In  procedure,  the  law  and  practice  of  Scotland  in  regard  to 
summary  diligence  upon  bills  of  exchange  is  saved  by  sec.  98  of  the  Act. 
This  is  a  remedy  somewhat  similar  in  effect  to  the  procedure  under  the 
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English  Act  18  &  19  Vict.  c.  67— repealed  by  the  S.  L.  11  Act  of  1883,  on 
the  hypothesis  (apparently)  that  Order  14  of  E.  S.  C.  is  adequate. 

Bills  of  Sale  of  personal  chattels,  such  as  are  used  under  the  Bills  of  Sale 
Acts  in  England,  are  practically  unknown  in  Scotland ;  the  reason  being 
that  (subject  to  a  certain  modification  of  the  law  in  favour  of  the  buyer  by 
the  Mercantile  Law  (Scotland)  Amendment  Act,  1856,  in  the  case  of  sales 
of  goods  properly  so  called)  the  property  in  moveables  capable  of  physical 
possession  does  not  pass  without  a  change  of  possession.  So  that  a  bill  of 
sale  by  way  of  security  over  what  in  England  would  be  called  personal 
chattels  remaining  in  the  possession  or  apparent  possession  of  the  grantor, 
is  by  the  law  of  Scotland  ineffectual. 

Blanch-holding  is  the  feudal  tenure  under  which  the  sum  payable  to  the 
superior  is  very  trifling,  or  merely  illusory — as  a  peppercorn,  si  petatur 
tantum.  This  tenure  exists  in  many  lands  held  of  the  Crown;  but  is 
seldom  now  adopted  in  the  constitution  of  original  rights. 

Burgage-holding  is  the  tenure  by  which  immoveable  property,  situate 
within  a  royal  burgh,  is  held  under  the  Crown.  The  effect  of  the  original 
charter  to  the  burgh  is  that  every  proprietor  of  such  property  holds 
directly  under  the  Crown  as  superior,  for  "  service  of  burgh  used  and 
wont "  (a  service  now  merely  nominal).  This  effect  is  now  modified  by  the 
provisions  of  the  Conveyancing  (Scotland)  Act,  1874  (37  &  38  Vict.  c.  94), 
which  (by  sec.  25)  assimilates  the  holding  of  these  estates  to  feu-holding  of 
the  ordinary  character,  and  enables  the  proprietors  to  grant  feus,  to  be  held 
under  them. 

Gautionry  is  the  technical  expression  in  Scotch  law  for  the  obligation 
of  a  surety.  There  is  now  little  (if  any)  substantial  difference  in  the  rules 
of  Scotch  and  English  law  upon  this  subject,  the  English  law  having  by  the 
Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97,  s.  5),  adopted 
the  equitable  Scotch  doctrine,  that  a  surety,  on  payment  of  the  debt,  is 
entitled  to  a  transfer  of  the  securities  held  by  the  creditor. 

Cessio  Bonorum  is  a  proceeding  formerly  used  to  relieve  a  debtor  from 
imprisonment  (actual  or  imminent) ;  and  still  subsisting  for  the  purpose  of 
a  cheap  and  speedy  distribution  of  the  estate  in  case  of  insolvents  where 
the  total  liabilities  are  small.  The  proceedings  are  mainly  regulated  by 
the  Debtors  (Scotland)  Act,  1880  (43  &  44  Vict.  c.  34),  and  the  Bankruptcy 
and  Cessio  (Scotland)  Act,  1881  (44  &  45  Vict.  c.  22).  By  sec.  11  of  the 
last-mentioned  Act,  where  the  liabilities  of  the  debtor  exceeed  £200,  and 
the  sheriff  before  whom  the  process  is  pending  thinks  it  expedient  having 
regard  to  the  circumstances,  the  sheriff  may  award  sequestration,  after 
which  proceedings  shall  go  on  as  if  sequestration  had  been  awarded  under 
the  Bankruptcy  (Scotland)  Act,  1856. 

Clare  Constat  is  the  name  given  to  an  instrument  in  writing  granted,  by 
a  subject  superior,  to  the  heir  of  the  person  last  seised  of  the  land  held 
under  him.  Under  the  Scotch  system  of  land  tenure,  where  infeftment  or 
seisin  is  effected  by  registration,  the  title  of  the  person  newly  infeft  or 
seised  must  be  connected  with  the  person  last  seised  by  formal  instruments 
in  writing.  Where  the  succession  takes  place  by  heirship,  and  not  by 
immediate  conveyance  under  a  deed  or  will,  the  fact  of  the  heirship  must 
appear  by  such  a  formal  instrument ;  and  this  may  be  done,  in  the  case 
where  the  immediate  superior  is  a  subject,  either  by  dare  constat,  or  by 
decree  of  service  pronounced  by  the  sheriff.  Where  the  title  is  held  imme- 
diately under  the  Crown,  a  decree  of  service  is  necessary. 

Collation  is  the  term  applied  in  Scotch  law  to  the  act  whereby  a  person 
entitled  to  a  distributive  share  of  property  brings  into  hotchpot  (to  use  the 
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expression  of  English  law)  something  to  which  he  has  an  independent 
claim.  Thus,  in  intestate  succession,  the  heir  may  claim  a  share  of  the 
moveable  (or  personal)  estate  provided  he  collates  the  heritage  which  would 
otherwise  fall  to  him.  A  child  claiming  legitim  in  the  succession  to  father 
or  mother  is  bound  to  collate  any  provision  or  portion  which  he  may  have 
already  received,  and  impute  it  as  part  of  the  legitim.  Collation  applies 
without  any  express  provision  between  children  taking  shares  by  appoint- 
ment and  those  taking  in  default  of  appointment  under  a  settlement. 

College  of  Justice  was  a  term  applied  in  statutes  of  the  sixteenth  and 
seventeenth  centuries  to  the  Court  of  Session  and  various  professional 
persons  connected  with  it.  Members  of  the  College  formerly  enjoyed 
special  privileges  in  regard  to  local  taxation,  etc.  But  these  have  ceased  to 
exist.  The  term  "  Senator  of  the  College  of  Justice  "  is  still  appropriate  as 
the  designation  of  a  judge  of  the  Court  of  Session. 

Commission  for  taking  proof  or  for  recovery  of  writings  may  be  issued 
by  the  Court  of  Session ;  and  is  still  competent  to  be  granted  where  the 
witness,  or  haver  (as  the  person  in  possession  of  a  writing  is  called),  is 
beyond  the  jurisdiction  of  the  Court.  The  commission  is  accompanied  by  a 
diligence,  or  judicial  warrant,  under  which  the  witnesses  or  havers  are  cited ; 
and  this  may  be  given  effect  to  within  Her  Majesty's  dominions  by  order  of 
the  Court  of  the  jurisdiction,  under  the  Evidence  by  Commission  Act, 
1859  (22  Vict.  c.  20).  The  Commissioner  is  the  officer  of  the  Scotch  Court ; 
and  when  he  acts  in  England,  his  powers,  e.g.  of  deciding  upon  the 
admissibility  of  evidence,  are  not  limited  by  the  English  rules  (such  as 
Order  37,  r.  12)  relating  to  examiners.  His  proper  fees  are  regulated  by 
Scotch  practice,  and  not  by  any  scale  prescribed  according  to  English  rules. 

Commonty  is  the  Scotch  term  for  a  piece  of  unenclosed  ground  subject 
to  various  rights  somewhat  similar  to  those  which  exist  in  English  commons. 
By  a  statute  of  1695,  c.  38,  means  were  provided,  by  an  action  in  the  Court 
of  Session,  to  ascertain  the  various  rights  and  to  divide  the  common  among 
the  parties  concerned.  The  statute  expressly  exempts  from  division 
commonties  the  property  of  the  Crown  or  of  royal  burghs. 

Compensation  is  the  term  used  in  Scotland  for  set-off  of  liquid  claims  in 
an  action.  The  plea  of  compensation  was  first  allowed  by  a  statute  of 
1592,  c.  141  (or  143). 

Competent  and  omitted  is  an  expression  applying  to  a  plea  which  might 
have  been,  but  has  not  been,  stated  in  an  action.  The  judgment  in  an 
action  is  res  judicata  in  regard  to  such  pleas  as  well  as  to  a  plea  which  has 
been  stated  and  repelled. 

Condescendence  is  a  term  applied  to  the  statement  of  facts  by  the 
pursuer  (or  plaintiff)  in  an  action.  The  condescendence  is  served  along 
with  the  summons  or  formal  demand. 

Conditio  si  sine  liberis  decesserit  is  a  condition  which  the  law  implies  in 
case  a  testator  makes  a  provision  or  destination  in  favour  of  a  child,  whom 
failing  to  a  stranger.  If  the  child  has  predeceased  the  testator  but  left 
issue  who  survive,  the  law  implies  a  substitutionary  gift  to  the  issue.  The 
condition  is  extended  to  a  gift  made  by  the  testator  to  a  person  to  whom 
(though  not  his  child)  he  stands  in  loco  parentis. 

Conditional  institute  is  an  expression  used  to  denote  a  person  to  whom  a 
gift  is  made  conditionally  upon  a  certain  event,  e.g.  upon  death  without 
issue  of  a  certain  person.  The  expression  is  commonly  used  in  contra- 
distinction to  substitute  in  a  destination  (v.  inf.).  The  right  of  the  condi- 
tional institute  fails  if  the  condition  fails,  but  is  not  defeasible  by  the 
disposition  of  the  prior  institute.     The  right  of  the  substitute  is  defeasible 
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(except  where  there  is  a  strict  entail  under  the  conditions  of  the  Entail 
Statutes)  by  the  disposition  of  a  prior  institute  (or  those  taking  in  his 
estate),  but  if  not  so  defeated,  takes  effect  unconditionally  upon  the  expiry 
of  the  prior  estates. 

Confirmation  by  a  superior  was  an  instrument  formerly  required  in 
certain  cases  to  complete  the  chain  of  title  to  feudal  property,  but  is 
rendered  unnecessary  by  the  Conveyancing  (Scotland)  Act,  1874  (31  &  32 
Vict.  c.  98,  s.  4). 

Confirmation  of  executor  is  the  grant  made  by  the  sheriff,  exercising  the 
jurisdiction  of  the  former  Commissary  Courts,  conferring  the  legal  title  to 
the  moveable  (or  personal)  estate  within  Scotland.  The  confirmation 
produced  in  the  Probate  Court  of  England  or  Ireland,  along  with  a 
certified  copy  of  the  sheriffs  interlocutor  finding  that  the  deceased  died 
domiciled  in  Scotland,  may  be  sealed  in  that  Court,  and  have  then  the 
effect  of  probate  or  letters  of  administration  granted  by  that  Court  (21  & 
22  Vict.  c.  56,  ss.  12,  13). 

Conquest,  in  the  sense  of  heritable  property  acquired  by  purchase,  was 
formerly  distinguishable  from  heritage  acquired  by  descent,  in  regard  to  the 
succession  of  collaterals  to  the  propositus.  This  distinction  was  abolished 
by  the  Conveyancing  (Scotland)  Act,  1874,  s.  36.  The  word  conquest  has 
been  sometimes,  but  is  now  rarely,  employed  in  marriage  contracts  as 
distinguished  from  other  property,  in  the  distribution.  Where  so  employed, 
"  conquest "  is  confined  to  property  acquired  by  the  propositus  so  as  to  be 
thereby  made  wealthier ;  and  does  not  apply  to  property  purchased  with 
money  already  possessed  or  borrowed. 

Consignation  is  the  deposit  with  a  third  party  of  a  sum  to  answer  a  debt 
or  obligation.  It  is  commonly  applied  to  the  deposit,  made  with  a  bank,  of 
money  to  abide  the  order  of  the  Court  to  be  made  in  a  pending  action  or 
proceeding.  A  purchaser  at  a  judicial  sale  may  be  discharged  of  the  price 
by  making  consignation  pursuant  to  19  &  20  Vict.  c.  91,  s.  2.  Where 
consignation  is  properly  made,  the  effect  is  to  stop  the  running  of  interest, 
and  to  leave  the  person  entitled  to  the  money  to  take  it  with  bank  interest 
only. 

Curatory  is  the  term  applied  in  Scotland  for  the  qualified  guardianship 
over  minors.  By  Scotch  law  the  total  incapacity  of  an  infant  extends  only 
to  the  period  of  pupilarity,  that  is,  to  the  age  of  fourteen  in  males  and  twelve 
in  females,  during  which  period  the  property  and  person  of  the  infant  are 
in  the  charge  of  tutors.  After  the  age  of  pupilarity  the  infant  is  presumed 
to  be  capable,  with  the  consent  of  curators,  if  there  are  any,  of  a  valid  act ; 
but  his  act  or  deed,  even  if  made  with  the  consent  of  curators,  may  be 
challenged  and  reduced  (or  set  aside)  on  the  ground  of  lesion,  that  is  to  say, 
if  it  is  hurtful  to  him.  The  father  while  he  is  still  alive  is  the  natural 
guardian  to  his  minor  children,  so  that  he  fills  the  office  of  tutor  while  they 
are  pupils  and  of  curator  while  they  are  minors.  The  father  has  the  power, 
by  deed  or  will,  of  nominating  persons  to  act  after  his  death  as  tutors  and 
curators  to  his  lawful  children;  and  the  persons  so  nominated  have  the 
same  powers,  as  tutors  and  curators,  that  the  father  would  have  had  himself. 
Where  curators  have  not  been  appointed  by  the  father,  they  may  be 
appointed  by  the  Court  in  an  action  raised  at  the  instance  of  the  minor.  A 
person  making  a  gratuitous  conveyance  to  a  minor  may,  in  that  convey- 
ance, appoint  curators  for  the  purposes  of  management  of  that  property 
during  the  minority.  The  term  curatory  is  also  applied  to  the  guardianship 
of  insane  persons ;  but  the  curator  bonis  usually  appointed  in  such  cases 
has  powers  more  similar  to  those  of  tutors,  except  that  those  powers  are 
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exercised  under  supervision  of  the  Court  (see  Cueatob  Bonis).  Where  a 
minor  is  engaged  in  a  lawsuit,  and  is  not  otherwise  provided  with  curators, 
a  curator  ad  litem  is  appointed,  for  the  purpose  of  advising  upon  and 
conducting  the  proceedings  on  behalf  of  the  minor. 

Dead's  Part  is  that  part  of  the  moveable  (or  personal)  estate  which  is  at 
the  disposal  by  will  or  mortis  causal  disposition.  The  ancient  rule — that 
one-third  (if  there  are  children)  or  one-half  (if  there  are  no  children)  is  due 
.to  the  widow,  and  the  like  share  (which  is  called  bairn's  part  or  legitim)  to 
the  children,  namely,  one-third  if  there  is  a  widow,  or  one-half  if  none — 
still  survives  in  Scotland.  The  dead's  part  is  the  remaining  one-third,  or 
one-half,  as  the  case  may  be,  or  the  whole  if  there  are  neither  widow  nor 
children  entitled.  The  debt  to  the  wife  and  children  may  be  (and  usually 
is)  by  an  antenuptial  contract,  renounced  by  the  widow,  and  by  the  parties 
on  behalf  of  the  children,  in  consideration  of  the  provisions  made  by  the 
contract.  Or  these  rights  may  be  discharged  afterwards,  by  the  widow  if 
fully  informed  of  her  rights  and  acting  freely ;  or  by  the  children  when 
they  have  attained  majority.  Where  the  wife  has  discharged  her  share,  it 
accrues  to  the  estate,  so  that  if  there  are  children  whose  right  is  not  dis- 
charged, one-half  is  due  to  them,  and  the  remainder  is  dead's  part.  So  if 
all  the  children  have  discharged  their  rights,  half  of  the  estate  goes  to  the 
widow,  if  any,  and  the  remaining  half  is  dead's  part.  Where  some  only  of 
the  children  have  discharged  their  shares,  such  shares  accrue  to  the  bairn's 
part,  for  the  benefit  of  the  remaining  children.  After  the  passing  of  the 
Married  Women's  Property  Act,  1881,  the  husband  of  any  woman  who  dies 
domiciled  in  Scotland  takes  by  operation  of  law  the  same  share  and  interest 
in  her  moveable  estate  which  is  taken  by  a  widow  in  her  deceased  husband's 
moveable  estate ;  and  the  children  have  a  similar  right  of  legitim  in  their 
mother's  moveable  estate.  These  rights  may  be  renounced  or  discharged  in 
the  same  manner  as  the  rights  in  the  estate  of  the  husband  and  father. 

Dean  of  Faculty  is  the  member  of  the  Faculty  of  Advocates  chosen  by 
annual  election  as  the  President  of  the  Faculty. 

Deathbed. — Deeds  executed  on  deathbed — as  to  which  certain  pre- 
sumptions were  established  by  law — were  formerly  liable  to  challenge 
(ex  capita  lecti)  by  the  heir  who  would  otherwise  succeed.  This  right  of 
challenge  was  abolished  by  the  Act  34  &  35  Vict.  c.  81 ;  and  although  this 
statute  is  nominally  repealed  by  the  Statute  Law  Eevision  Act  of  1883, 
this  does  not  (by  reason  of  the  usual  saving  clause)  revive  the  right  of 
challenge,  which  was  the  only  effect  of  the  law  of  deathbed  (see  per  Lord 
Watson  in  the  Lauderdale  Peerage  case,  1885,  10  App.  Cas.  692,  754). 

Declaration  is  the  statement  taken  before  a  magistrate  from  a  prisoner 
apprehended  on  suspicion  of  a  crime.  It  is  the  duty  of  the  magistrate, 
before  taking  the  declaration,  to  inform  the  prisoner  that  it  is  optional  for 
him  to  make  a  statement,  and  that  whatever  he  says  may  be  used  against 
him  on  his  trial.  The  declaration  is  committed  to  writing  in  presence  of 
the  magistrate,  and  signed  by  the  prisoner,  or  if  he  cannot  or  will  not  sign 
it,  by  the  magistrate.  It  must  also  be  signed  by  two  witnesses  who  have 
been  present  at  the  examination.  The  declaration  may  be  used  at  the  trial 
as  evidence  against  the  prisoner,  but  it  is  not  evidence  in  his  favour. 

Decree  is  the  final  judgment  in  an  action.  Formerly  there  was  a  great 
distinction  between  a  decree  in  foro,  which  was  pronounced  after  the 
defender  had  compeared  and  proponed  defences,  and  a  decree  in  absence, 
which  was  in  effect  a  decree  in  default  of  appearance.  The  former  had  the 
defect  of  res  judicata  in  regard  to  all  matters  which  had  been  pleaded,  or 
might  have  been  pleaded,  in  defence  (see  Competent  and  omitted).     But  now, 
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by  the  Court  of  Session  Act,  1868  (31  &  32  Vict:  c.  100,  s.  24),  a  decree 
in  absence  pronounced  after  personal  service,  and  the  lapse  of  a  stated 
period  without  having  been  recalled  or  brought  up  for  review,  has  all  the 
privileges  of  a  decree  inforo. 

Deed  in  Scotch  law  is  an  instrument  in  writing  executed  with  due 
formalities,  which  were  formerly  somewhat  elaborate.  These  were  much 
simplified  by  the  Conveyancing  (Scotland)  Act,  1874  (37  &  38  Vict.  c.  94) ; 
and  the  essentials  are  now  as  follows : — The  instrument  must  be  subscribed 
by  the  grantor  on  the  last  page,  if  written  on  a  single  sheet.  If  consisting 
of  more  than  one  sheet  it  must  be  subscribed  by  the  grantor  on  each  page, 
or  on  the  last  page  of  each  sheet.  It  must  be  subscribed  by  two  witnesses, 
who  are  described  by  name  and  place  of  residence  in  the  attestation  clause, 
or  else  their  descriptions  are  added  to  their  signatures.  The  descriptions 
of  the  witnesses  need  not  be  in  their  own  handwriting,  and  may  be  added, 
or  the  attestation  clause  may  be  filled  up,  after  the  execution  of  the  deed,  at 
any  time  before  the  deed  is  recorded  for  preservation,  or  made  the  founda- 
tion of  proceedings  in  any  Court.  And  the  want  of  formality  may  be 
supplied  by  other  evidence  if  the  deed  has  been  subscribed  by  the  grantor 
and  two  witnesses.  There  appears  to  be  no  essential  difference  in  Scotch 
execution  between  a  deed  and  a  will.  A  writing  wholly  in  the  handwriting 
of  the  grantor,  and  subscribed  by  him,  has  all  the  effects  of  a  deed,  although 
not  witnessed. 

Defender  is  the  party  against  whom  an  action  is  directed,  corresponding 
to  the  English  defendant. 

De  fideli  administratione  officii  is  the  description  of  oath  usually  taken 
by  persons  upon  entering  upon  an  office  of  public  trust  or  duty. 

Deforcement  is  the  technical  name  for  violent  resistance  or  hindrance  to 
the  officers  of  the  law  in  the  discharge  of  their  duty ;  and  is  punishable  as 
a  crime. 

Denunciation  (of  a  person  as  rebel)  is  the  technical  name  for  the  pro- 
clamation of  what  is  similar  to  a  sentence  of  outlawry.  It  is  superseded, 
for  civil  purposes,  by  the  registration  of  an  expired  charge  for  payment 
pursuant  to  the  Debtors  (Scotland)  Act,  1838  (1  &  2  Vict.  c.  114). 
Denunciation  on  a  sentence  of  fugitation  by  the  Court  of  Justiciary  is  still 
in  use,  and  has  the  effect  of  escheat  of  the  estate,  and  other  penal  con- 
sequences. 

Desertion  of  a  wife  by  the  husband,  or  vice  versa,  wilfully  and  maliciously 
committed,  and  continued  for  four  years,  may,  in  Scotland,  be  made  the 
fo\mdation  of  a  decree  of  divorce.  As  such  a  decree  is  accompanied  by  a 
sentence  of  forfeiture  by  the  guilty  party  (under  an  Act  of  the  Scotch 
Parliament,  1573,  c.  55)  of  all  rights  of  property  enjoyed  in  consequence  of 
the  marriage  or  of  marriage  settlement,  it  becomes  of  great  importance  in 
such  cases  to  ascertain  whether  the  Court  has  jurisdiction;  a  question 
which  depends  upon  the  proper  domicile  of  the  husband.     See  Divorce. 

Destination  is  the  term  applied  to  the  series  of  persons  and  heirs  called 
to  succeed  in  a  disposition  of  heritable  property.  Where  there  is  a  simple 
destination  by  a  person  infeft  or  seised  of  the  estates, — for  instance, "  To  A. 
and  the  heirs  of  his  body,  whom  failing  to  B.  and  the  heirs  of  his  body,  etc.," — 
it  is  competent  to  each  person  in  the  line  of  succession  to  alter  the  destina- 
tion so  as  to  defeat  all  who  come  after.  The  effect  would  be  the  same  as  a 
similar  destination  by  English  law  if  there  had  been  no  Statute  de  Donis. 
If,  however,  to  a  destination  the  appropriate  terms  are  added  to  constitute 
a  strict  entail  under  the  Entail  Statutes,  the  estate  becomes  effectually  tied 
up,  and  can  only  be  disentailed  under  the  powers  of  the  Disentailing  Statutes. 
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Where  a  destination  is  made  by  the  disposition  of  a  person  who  has  the 
beneficial  interest  (or  a  power)  under  a  trust, — the  seisin  or  legal  estate 
being  in  the  trustees,— difficult  questions  sometimes  arise,  it  being  a  question 
of  intention  whether  a  simple  destination  to  a  succession  of  persons  as 
substitutes,  or  conditional  institution  of  each  is  meant.  The  question  is  not 
unlike  the  questions  which  arise  under  an  English  deed  as  to  whether  words 
are  used  by  way  of  limitation,  or  as  words  of  purchase. 

Diligence  is  a  word  used  for  the  legal  process  for  attaching  the  property 
(and  formerly  the  person)  of  a  debtor  by  way  of  execution.  The  term  is 
employed  for  the  proceedings  by  which  heritable  property,  as  well  as  those 
by  which  the  moveable  property,  is  attached  or  impounded. 

Discussion  is  a  word  used  to  indicate  the  order  in  which  diligence  is  to 
be  used  against  several  persons  liable  for  the  same  debt.  Thus  where  a 
person  is  bound  expressly  as  surety  for  another,  he  has  the  benefit  of  dis- 
cussion ;  that  is  to  say,  the  creditors  nmst  use  all  possible  diligence  against 
the  property  of  the  principal  debtor  before  coming  upon  the  surety.  So 
representatives  of  a  deceased  must  be  discussed  in  a  certain  order,  unless  in 
the  case  of  an  obligation  for  which  the  deceased  bound  his  heirs,  executors, 
etc.,  "  without  the  benefit  of  discussion." 

Disposition  is  the  usual  name  in  Scotland  for  a  deed  of  conveyance  of 
heritable  property.  Disposition  and  Settlement  is  the  proper  name  for  the 
deed  by  which  a  person  provides  for  the  general  disposal  of  his  property 
after  his  death.  Formerly  a  will  or  testament,  in  the  strict  sense  of  the 
word,  was  not  a  valid  mode  of  conveyance  of  heritable  property.  But 
since  the  Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  and  the  Act  of 
1871  abolishing  the  law  of  deathbed,  a  will  executed  in  the  manner  required 
or  permitted  in  the  case  of  any  testamentary  writing  by  the  law  of  Scot- 
land— which  includes  execution  according  to  the  forms  of  the  place  of 
execution — is  a  valid  disposition  of  heritable  property. 

Divorce. — The  most  important  points  on  which  the  law  of  divorce  in 
Scotland  differs  from  the  English  law  are :  1.  That  a  husband,  as  well  as  a 
wife,  may  be  divorced  for  adultery.  2.  That  either  spouse  may  be  divorced  for 
wilful  desertion.  3.  That  divorce  involves  a  forfeiture  by  the  guilty  party 
of  the  "  tocher  and  donaciones propter  nuptias"  which  have  been  construed  to 
include  every  benefit  that  the  party  has  derived,  or  may  derive,  from  the 
marriage  or  \>j  marriage-contract,  with  the  result  that  the  benefit  lapses  to 
the  other  party  as  if  the  guilty  party  were  naturally  dead.  The  proper 
forum  to  seek  a  divorce  is  the  Court  of  the  country  of  the  domicile  of  the 
husband ;  and,  after  some  fluctuation  of  decisions, — and  notwithstanding  a 
loose  practice  in  former  days, — this  principle  is  now  fully  recognised  by  the 
Scotch  Courts. 

Ddictal  Citation  was  a  mode  of  summoning  persons  who  had  no  known 
residence  in  Scotland — by  proclamation  at  the  market  cross  of  Edinburgh 
and  pier  and  shore  of  Leith.  It  has  been  superseded  in  civil  actions  by 
delivery  of  a  copy  at  the  office  of  the  Keeper  of  Edictal  Citations ;  and  in 
the  case  of  criminal  proceedings  against  a  person  who  has  already  absconded, 
by  serving  the  indictment  at  his  last  known  residence  (Criminal  Procedure 
(Scotland)  Act,  1887  (50  &  51  Vict.  c.  35,  s.  26)). 

Entail  (strictly  so  called)  was  permitted  in  Scotland  by  the  statute 
1685,  c.  22,  and  when  made  by  a  deed  following  the  conditions  of  the 
statute,  was  effectual  to  prevent  alienation  from  the  series  of  persons  pointed 
out  by  the  destination.  The  fetters  formerly  imposed  upon  alienation  by 
entails  have  been  relaxed  by  a  series  of  statutes : — The  Montgomery  Act, 
1770  (10  Geo.  in.  c.  51);  the  Aberdeen  Act,  1824  (5  Geo.  iv.  c.  87);  the 
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Kosebery  Act,  1836  (6  &  7  Will.  iv.  e.  42) ;  the  Eutherfurd  Act,  1848  (11  & 
12  Vict.  c.  36),  which  also  (by  sec.  39)  simplified  the  form  of  deed  for  creating 
a  new  entail;  the  Acts  of  1853  (16  &  17  Vict.  c.  94);  1868  (31  &  32  Vict, 
c.  84);  1875  (38  &  39  Vict.  c.  61);  1878  (41  &  42  Vict.  c.  28);  and  1882 
(45  &  46  Vict.  c.  53). 

Entry  with  the  superior  is  a  step  formerly  required  to  be  taken  by  every 
heir  in  order  to  complete  his  title  to  the  feu.  The  entry  is  in  many  cases 
now  implied  by  the  4th  section  of  the  Conveyancing  (Scotland)  Act,  1874 
(37  &  38  Vict.  c.  94). 

Erasure. — Formerly  it  was  a  fatal  objection  to  a  deed  if  any  essential 
part  of  it  was  written  upon  an  erasure.  This  led  to  a  wholesome  practice 
in  the  engrossment  of  instruments  whereby,  if  the  engrossment  has  to  be 
altered  before  execution,  the  words  to  be  removed  are  honestly  struck  out 
with  a  pen,  and  any  words  to  be  substituted  or  added  are  written  in 
the  margin.  These  alterations  are  authenticated  by  the  initials  of  the 
grantor  and  witnesses  in  the  margin,  and  are  also  mentioned  in  the  attesta- 
tion clause.  The  rigour  of  the  old  law  on  the  subject  was  relaxed  by  the 
Erasures  in  Deeds  (Scotland)  Act,  1836  (6  &  7  Will.  iv.  c.  33),  extended  to 
all  instruments  by  sec.  144  of  the  Titles  to  Land  Consolidation  Act,  1868 
(31  &  32  Vict.  c.  101);  to  the  effect  that  no  challenge  of  an  instrument  on 
the  ground  of  erasure  can  have  effect,  unless  it  is  averred  and  proved  that 
the  erasure  has  been  made  for  the  purpose  of  fraud. 

Evidence. — As  to  evidence  by  writings,  the  Scotch  law  differs  from  the 
English  in  admitting  large  classes  of  writings  as  probative ;  that  is  to  say, 
as  writings  which  are  admitted  not  only  as  evidence  of  having  been  duly 
made  and  executed,  but  as  conclusive  until  the  writing  is  formally  impeached 
in  an  action  of  reduction,  or  reduction  improbation.  Such  are  all  deeds 
executed  with  the  proper  legal  formalities  (see  Deed).  So  are  holograph 
writings,  i.e.  writings  wholly  in  the  handwriting  of  and  signed  by  the 
maker.  So  are  a  large  class  of  writings  in  ordinary  use  in  commerce, 
including  bills  of  exchange  and  promissory  notes.  And  so  are  extracts 
from  the  register  of  probative  writs,  where  writs  of  this  class  may  now  be 
deposited.  Notarial  instruments  are  conclusive  evidence  of  the  fact  of  which 
they  are  the  direct  and  necessary  record.  So  are  instruments  in  the  nature 
of  returns  to  a  writ  by  officers  of  the  law,  such  as  messengers-at-arms,  in  the 
execution  of  diligence.  As  to  judicial  records,  the  presumptions  are  similar 
in  both  countries.  And  the  statutory  provisions  as  to  the  proof  of  public 
documents  are,  speaking  generally,  similar. 

In  regard  to  the  admissibility  of  oral  evidence,  the  Scotch  rules  differ 
from  the  English  in  so  far  as  evidence  is  admissible  of  statements  made  by 
a  deceased  person.  The  latitude  with  which  the  rule  has  been  sometimes 
stated  is  much  narrowed  in  an  authoritative  exposition  of  the  rule  by  the 
learned  Lords  of  the  Committee  of  Privileges  in  The  Lauderdale  Peerage 
case  (1885,  10  App.  Cas.  692)  and  The  Lovat  Peerage  case  (1885,  10  App. 
Cas.  763). 

The  oath  of  reference  by  which,  on  failure  of  other  evidence,  the  party 
relying  on  a  fact  may  put  it  to  the  oath  of  the  other  party  to  affirm  or  deny, 
in  which  case  the  former  party  is  concluded  by  the  answer,  still  subsists  iu 
Scotch  procedure.  Prior  to  the  statute  16  Vict.  c.  20,  it  was  the  only  means 
whereby  the  evidence  of  the  opposite  party  could  be  obtained.  It  is  now 
seldom  used,  being  practically  superseded  by  the  practice  of  putting  the 
opponent  in  the  witness-box.  By  the  5th  section  of  the  above  statute  it  was 
expressly  provided  that  this  shall  not  have  the  effect  of  a  reference  to  the 
oath  of  the  party  so  adduced ;  and  this  provision  seems  to  have  been  inter- 
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preted  so  as  to  avoid  the  usual  observation  which  such  a  proceeding  invites 
in  England. 

Excambion  is  the  legal  term  for  an  exchange  of  land. 

Executor,  in  Scotch  law,  is  the  term  applied  as  well  to  the  office  of  an 
administrator  as  to  that  of  an  executor  as  understood  in  England.  The 
administrator  is  termed  an  executor-dative,  indicating  that  the  office  is 
constituted  by  the  confirmation  or  decree  of  the  sheriff-commissary.  An 
executor  named  in  the  will  is  called  an  executor-nominate.  His  title  is 
completed  by  confirmation  (q.v.). 

Executry  is  the  term  given  to  the  moveable  (or  personal)  estate  of  a 
deceased. 

Extract  is  the  authentic  copy  of  a  decree  of  the  Court  containing  a 
warrant  for  execution.  The  officer  whose  duty  it  is  to  authenticate  the 
extract  is  called  the  extractor.  The  extract  of  a  bond  or  obligation  which 
contains  a  consent  to  registration  for  execution  has  an  effect  similar  to  the 
extract  of  a  decree  properly  so  called.  The  term  extract  is  also  applied  to 
the  authentic  copy  of  a  probative  instrument  recorded  for  preservation. 

Factor  is  the  term  applied  in  Scotland  to  a  general  agent,  and  the  term 
usually  implies  a  power  to  dispose  of  the  property  in  chattels,  as  well  as  to 
manage. 

Fee  and  Liferent. — The  term  liferent  as  opposed  to  fee  is  conceived  of  by 
Scotch  law  as  a  usufruct  or  servitude.  Where  property  is  by  marriage 
settlement  directly  granted  to  the  parent  in  liferent  and  to  the  children  to 
be  born  of  the  marriage  in  fee,  the  property  and  full  power  of  disposition 
is  vested  in  the  parents,  the  reason  commonly  assigned  being  that  the  fee 
cannot  be  in  'pendente.  But  the  presumption  is  rebutted  if  the  liferent  is 
qualified  by  the  word  allenarly,  or  only,  for  then  the  parents  are  quasi 
trustees  for  the  children.  If  the  words  are  used  in  the  settlement  of  the 
beneficial  interest  under  a  trust,  the  presumption  is  different,  for  then  the 
fee  is  vested  in  the  trustees. 

Feu  is  the  holding  under  a  feudal  superior,  which  is  still,  strictly,  the 
tenure  of  most  lands  in  Scotland.  The  term  feu  is  popularly  applied  more 
especially  to  the  perpetual  right  under  a  feu-contract  for  building  purposes, 
under  which  a  substantial  ground  rent  or  feu-duty  is  payable. 

Fiar  is  the  term  applied  to  the  person  holding  a  right  of  property 
burdened  with  a  liferent. 

Force  and  Fear  are  the  terms  equivalent  to  the  English  duress,  or  such 
compulsion  as  the  law  recognises  as  a  ground  for  repudiating  an  apparent 
contract. 

Forfeiture.—  The  English  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23), 
does  not  apply  to  Scotland,  and  forfeiture  still  ensues  in  Scotland ;  as  to 
moveables,  upon  sentence  of  death  and  upon  conviction  of  certain  other 
crimes ;  and  as  to  heritage,  upon  a  conviction  of  high  treason. 

Forisfamiliation  is  the  separation  of  a  child  from  the  family  of  his 
parents  under  such  circumstances  that  he  is  presumed  to  have  been  satisfied 
as  to  his  share  of  the  legitim  or  bairn's  part  of  the  moveable  estate.  In  the 
usual  case  where  this  right  is  excluded  by  the  marriage  contract,  the  term 
is  of  no  legal  importance. 

Furthcoming  is  the  name  of  the  action  by  which  the  goods  attached  by 
an  arrestment  (q.v.)  are  made  available  to  the  arresting  creditor. 

Fugitation  is  the  technical  name  for  a  sentence  of  outlawry.  See 
Denunciation. 

Habit  and  Repute. — It  is  a  recognised  aggravation  of  the  crime  of  theft 
if  the  prisoner  is  proved  by  two  witnesses  to  be  "  habit  and  repute  "  a 
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thief.  This  evidence,  as  well  as  that  of  previous  convictions,  is  given  before 
the  case  is  left  to  the  jury,  although  the  jury  are  usually  directed  not  to 
take  it  into  account  unless  they  are  satisfied  upon  the  evidence  as  to  the 
primary  charge. 

Hamesucken  is  the  crime  of  assaulting  a  person  within  his  dwelling- 
place.  A  shop  or  other  premises  adjoining  the  house  where  he  lives  are 
not  reckoned  the  dwelling-place  for  this  purpose. 

Heir  is  sometimes  said  to  be  a  term  of  flexible  meaning.  That  is  to 
say,  it  may  comprise  the  person  entitled  to  the  succession  in  moveable  (or 
personal)  estate  as  well  as  the  heir  (strictly  speaking)  who  is  entitled  to 
succeed  in  the  heritable  estate.  It  is  sometimes  capable,  especially  in  gifts 
of  the  beneficial  estate  under  a  trust,  of  being  interpreted  as  a  person  to 
take  by  way  of  conditional  institution — or,  as  would  be  said  in  English  law, 
by  purchase.  But  in  its  primary  sense  it  means  the  successor  in  heritage 
to  take  in  the  estate  of  the  ancestor,  and  subject  to  his  dispositions. 

Heritable  and  moveable  is  the  distinction  in  property  analogous  to  that  of 
real  and  personal  estate  in  English  law.  Heritable  securities,  or  debts 
secured  over  land,  were  formerly  considered  heritable  property ;  but  by 
the  Titles  to  Land  (Scotland)  Act,  1868  (31  &  32  Vict.  c.  101,  s.  117),  they 
are  made  moveable,  subject  to  certain  qualifications.  Leases  of  land  are 
still  heritable,  for  the  purposes  of  succession. 

Holograph  Writings — that  is,  writings  wholly  or  in  the  essential  parts 
in  the  handwriting  of  the  maker,  and  subscribed  by  him — are  given  effect 
to  as  probative.     See  Evidence. 

Homologation  is  the  Scotch  term  to  express  the  effect  of  an  act  done 
by  a  person  under  an  instrument  which  is  in  itself  defective  or  informal,  so 
that  this  person  is  afterwards  precluded  from  setting  up  the  defect  or 
informality  as  an  objection  to  the  instrument. 

Hypothec  (pronounced  with  the  accent  on  the  second  syllable)  is  a 
security  which  a  creditor  has  over  a  subject  in  the  debtor's  possession. 
Formerly  the  landlord's  hypothec  for  rent  was  an  important  element  of  the 
economic  system  in  Scotland ;  but  this  right  has  now  been  abolished  in 
regard  to  agricultural  farms  above  two  acres  in  extent  (Hypothec  Aboli- 
tion (Scotland)  Act,  1880  (43  Vict.  c.  11)). 

Infeftment  is  the  legal  seisin  in  land,  which  is  now  effected  by  registra- 
tion of  the  conveyance,  or  other  instrument  of  title,  in  the  appropriate 
public  register. 

Inhibition  is  a  proceeding  by  which  a  debtor  is  restrained  from  creating 
any  right  or  security  over  his  land  to  the  prejudice  of  the  inhibiting 
creditor.  Inhibitions  are  published  in  a  register,  and  may  be  discovered  by 
an  intending  purchaser  on  making  the  usual  searches. 

Insanity. — The  judicial  inquiry  into  the  various  conditions  which  may 
be  regarded  under  this  head  was  formerly  conducted  under  a  writ  called  a 
brieve  of  cognition.  This  was  superseded,  under  the  Court  of  Session  Act, 
1868  (31  &  32  Vict.  c.  100,  s.  101),  by  a  more  simple  writ  directing  an 
inquiry  "  whether  the  person  sought  to  be  cognosced  is  insane,  who  is  his 
nearest  agnate,  and  whether  such  agnate  is  of  lawful  age."  The  purpose  of 
placing  the  estate  under  guardianship  is,  however,  more  commonly  obtained 
by  the  judicial  appointment  of  a  curator  bonis  under  the  Lunacy  (Scotland) 
Act,  1857  (20  &  21  Vict.  c.  71).  Other  Scotch  statutes  relating  to  the 
subject  are:  The  Lunacy  (Scotland)  Act,  1862  (25  &  26  Vict.  c.  54);  the 
Lunacy  (Scotland)  Act,  1866  (29  &  30  Vict.  c.  51);  the  Criminal  and 
Dangerous  Lunatics  (Scotland)  Amendment  Act,  1871  (34  &  35  Vict.  c.  55) ; 
and  the  Lunacy  Districts  (Scotland)  Act,  1887  (50  &  51  Vict.  c.  39). 
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Interdict  is  an  order  of  the  Court  in  the  nature  of  an  injunction. 

Interdiction  is  a  partial  restraint  which  the  Scotch  law  permits  to  be 
placed  upon  persons  who,  from  a  weakness  or  facility  of  disposition, — not 
amounting  to  insanity, — are  in  danger  of  dissipating  their  property.  The 
restraint  may  be  judicial,  upon  evidence  of  the  facility;  or  it  may  be 
imposed  by  the  voluntary  bond  of  the  person  himself,  given  to  persons 
called  interdictors.  The  bond  or  order  of  the  Court,  as  the  case  may  be,  is 
registered  in  the  Eegister  of  Inhibitions ;  and  that  being  done,  any  subse- 
quent deed  made  without  consent  of  the  interdictors  is  liable  to  be  reduced 
or  set  aside  if  it  is  shown  to  be  prejudicial  to  the  estate. 

Interlocutor  is  a  judgment  pronounced  in  a  cause.  The  term  properly 
indicates  a  judgment  which  does  not  finally  dispose  of  the  action ;  but  it  is 
indiscriminately  applied  to  every  kind  of  judgment,  whether  on  action  or 
petition. 

Judicial  lactor  is  a  factor  or  general  agent  or  manager  of  an  estate 
appointed  by  the  Court  of  Session  on  petition.  The  Court  will  appoint  a 
judicial  factor  in  all  cases  where  the  estate  is  in  danger  of  being  wasted  for 
want  of  a  person  having  the  legal  and  actual  capacity.  According  to  cir- 
cumstances, the  factor  is  called  factor  loco  tutoris,  loco  absentis,  or  curator  bonis. 
All  these  judicial  factors  are  placed,  by  the  Judicial  Factors  Act,  1889 
(52  &  53  Vict.  c.  39),  under  the  supervision  of  the  Accountant  of  Court. 

Jus  mariti — The  right  of  the  husband  to  have  the  moveable  property 
of  the  wife  vested  in  himself.  It  is  abolished  by  the  Married  Women's 
Property  (Scotland)  Act,  1881  (44  &  45  Vict.  c.  21),  so  far  as  relates  to 
persons  married  after  the  passing  of  the  Act  (18th  July  1881).  It  is  distinct 
from  the  husband's  right  of  administration,  which,  so  far  as  it  may  be  used 
to  prevent  the  wife  alienating  the  corpus  of  her  property,  is  retained  by 
the  Act. 

Jus  relictce — The  share  to  which  a  widow  is  entitled  out  of  the  move- 
able estate  of  the  deceased  husband,  without  regard  to  his  will.  See 
Bead's  Part. 

Jus  superveniens. — See  Accretion. 

Justiciary,  Court  of,  is  the  supreme  Criminal  Court  of  Scotland.  By  the 
Criminal  Procedure  (Scotland)  Act,  1887  (50  &  51  Vict.  c.  35,  s.  44), 
all  the  Senators  of  the  College  of  Justice  are  Lords  Commissioners  of 
Justiciary. 

Lawburrows  was  the  title  of  a  writ  having  the  object  of  compelling  a 
person  to  find  security  that  the  complainer  should  receive  no  violence  from 
him.  The  "  letters  of  lawburrows  "  were  superseded  by  a  simpler  proceed- 
ing by  application  to  the  sheriff,  or  a  justice  of  the  peace,  under  the  Civil 
Imprisonment  (Scotland)  Act,  1882  (45  &  46  Vict,  c.  42,  s.  6),  similar  to 
the  English  proceeding  for  binding  over  a  person  to  keep  the  peace. 

Legitim  is  the  term,  borrowed  in  recent  times  from  the  Eoman  law,  to 
express  the  bairn's  part  or  share  of  gear  or  moveable  estate  which  under 
the  old  burgh  customs  belonged,  and  unless  renounced  or  barred  by  marriage 
contract  still  belongs,  to  the  children.     See  Dead's  Part. 

Legitimation  of  a  child  born  out  of  wedlock  of  parents  between  whom 
there  was  no  legal  impediment  to  a  marriage,  takes  place  by  the  subsequent 
marriage  of  the  parents.  A  remarkable  instance  will  be  found  in  the 
Lauderdale  Peerage  case  (1885,  10  App.  Cas.  692),  where  it  was  held  that  a 
child  might  be  legitimated  by  a  marriage  on  deathbed. 

Lesion  is  the  technical  term  for  the  prejudice  to  the  estate  which,  in 
cases  of  minority  or  other  partial  incapacity,  gives  ground  for  reducing  or 
setting  aside  a  deed. 
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Liferent. — See  Fee  and  Liferent. 

Maills  and  Duties  is  the  technical  expression  for  rents,  employed  in 
various  instruments  and  judicial  proceedings. 

Mandatary,  in  judicial  proceedings.  Where  a  party  to  an  action  is 
abroad,  the  Court  has  a  discretion,  on  the  application  of  the  other  party, 
to  require  the  absent  party  to  sist  a  mandatary,  i.e.  an  agent  responsible  for 
the  conduct  of  the  cause,  and  for  any  costs  which  may  be  awarded  against 
his  principal.  A  pursuer  resident  abroad  is  usually  required  to  sist  a 
mandatary.  Formerly  a  pursuer  resident  in  England  or  Ireland  might  be 
required  to  do  so ;  but  this  is  not  now  the  case,  since  by  the  Judgments 
Extension  Act,  1868  (31  &  32  Vict.  c.  54),  the  Scotch  decree  may  be 
enforced  in  England  or  Ireland. 

Marriage,  according  to  Scotch  law,  is  constituted  by  consent.  In  point 
of  form,  marriages  are  regular  or  clandestine.  A  regular  marriage  is  cele- 
brated, after  due  proclamation  of  banns,  by  a  minister  of  religion — of  what 
denomination  is  immaterial.  Marriages  not  so  celebrated  are  clandestine. 
Although  the  simple  consent  de  prmsenti  of  the  persons  to  be  man  and  wife 
constitutes  that  relation,  this  statement  must  be  taken  subject  to  certain 
rules  of  evidence  which,  in  effect,  enter  into  the  essence  of  a  valid  marriage. 
1.  The  consent  may  be  proved  by  witnesses  present  when  the  parties  have 
by  serious  words  and  acts  declared  their  consent.  And  the  evidence  of  a 
witness  present  at  the  ceremony  may  be  made  use  of,  after  the  decease  of 
that  witness,  by  the  evidence  at  second-hand  of  a  survivor  who  has  heard 
the  actual  witness  relate  the  circumstance.  2.  The  consent  may  be  proved 
by  the  writing  of  the  parties,  or  of  either  party  charged  in  any  legal 
proceedings  by  the  other  for  declaring  the  relation.  3.  Or  it  may  be  proved 
by  the  oath  of  the  party  charged,  on  his  being  examined  as  a  witness  in  the 
action,  or  on  the  matter  being  referred  to  his  oath.  4.  Where  a  man  has 
promised  to  marry  a  woman  who,  on  the  faith  of  the  promise  has  yielded 
her  person,  the  promise  raises  the  presumption  of  a  consent  de  prmsenti ; 
but  for  the  purpose  of  thus  establishing  a  marriage,  the  promise  must  be 
proved  by  the  writing  or  oath  of  the  man  charged  with  it.  5.  Marriage 
may  be  proved  by  long  and  unquestioned  married  repute,  raising  the  pre- 
sumption that  other  sufficient  evidence  has  existed  and  been  lost. 

The  rights  of  property  consequent  upon  marriage  are  profoundly 
modified  by  the  Married  Women's  Property  (Scotland)  Act,  1881  (44  &  45 
Vict.  c.  21).  The  husband's  marital  right  is  confined  to  so  much  of  the 
"  right  of  administration "  as  prevents  the  wife  alienating  the  corpus  of 
property  without  his  consent.  This  right  may  be  renounced  by  marriage 
settlement.  See  also  Jus  mariti ;  Jus  relictce ;  Terce;  Dead's  part;  Divorce; 
Desertion. 

Meditatio  fugce  is  a  ground  upon  which  a  creditor  may  apply  for  a 
warrant  to  apprehend  the  debtor  for  examination,  upon  the  result  of  which 
he  may  be  liable  to  be  imprisoned  until  he  gives  security  judicio  sisti — that 
is  to  say,  for  his  personal  appearance  in  Court,  for  the  purposes  of  judgment 
being  obtained  in  an  action.  The  application  is  somewhat  similar  to  the 
application  for  a  writ  ne  exeat  regno  in  England. 

Messenger-at-Arms  is  an  officer  appointed  by  the  Lyon  King-at-Arms, 
for  serving  writs  and  executing  decrees  of  the  Court.  They  are  sometimes 
called  "  sheriffs  in  that  part "  {i.e.  pro  hac  vice). 

Minor. — The  term  is  applied  generally  to  persons  under  the  age  of 
twenty-one  years ;  but  more  especially — as  distinguished  from  pupil — to 
persons  who  have  attained  the  age  of  puberty  (twelve  in  females  and 
fourteen  in  males),  and  are  under  the  age  of  twenty-one  years.     They  are 
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considered  capable,  with  the  consent  of  curators  if  they  have  any,  of  execut- 
ing deeds ;  but  their  deeds  are  liable  to  be  set  aside  if  prejudicial. 

Mora  is  the  term  used  for  undue  delay,  which  subjects  the  person  guilty 
of  it  to  certain  liabilities.  For  instance,  the  seller  of  goods,  who  unduly 
delays  delivery,  is  liable  for  accident  to  the  goods,  although  in  the  ordinary 
course  of  things  the  risk  passed  to  the  buyer  by  the  contract. 

Mournings  suitable  to  the  estate  of  the  deceased  form  a  legal  claim 
against  the  estate  on  behalf  of  the  widow,  and  such  of  the  children  as  are 
present  at  the  funeral. 

Moveable  Estate  is  the  proper  term  for  that  part  of  the  estate  of  the 
deceased  which  does  not,  in  absence  of  other  disposition,  descend  to  the 
heir.     See  Heritable  and  Moveable. 

Multiplepoinding  is  an  action  similar  to  an  interpleader  action  in 
England,  whereby  the  claims  of  competitors  to  a  fund  in  the  hands  of  a 
neutral  holder  are  settled,  and  the  holder  discharged. 

Nobile  officium  is  a  term  applied  to  the  jurisdiction  of  the  Court  of 
Session  in  matters  of  necessary  administration,  for  which  there  is  no  express 
statutory  provision.  The  term  is  not  capable  of  any  exact  definition ;  but 
the  appointment  of  a  judicial  factor  with  special  powers,  in  the  case  of  the 
failure  of  the  machinery  of  a  trust,  may  be  mentioned  as  an  instance. 

Notary  Public. — This  officer  has  in  Scotland  peculiar  and  important 
functions  in  carrying  out  the  elaborate  machinery  for  completing  and 
recording  the  seisin  (or  legal  title)  in  land.  He  is  admitted  to  the  office 
by  the  Court  of  Session,  after  certain  preliminaries  as  to  examination, 
etc. 

Oversman  is  the  technical  word  for  an  umpire. 

Poinding  is  the  species  of  diligence  or  execution  whereby  the  corporeal 
moveables  of  the  debtor  are  seized  by,  and  the  property  in  them  transferred 
to  the  creditor. 

Poinding  of  the  Ground  is  a  peculiar  species  of  diligence  or  execution, 
whereby  the  creditor  in  a  heritable  security  over  land  may  seize  the 
moveables  upon  the  land.  The  nature  of  the  right  under  which  the 
diligence  proceeds,  was  explained  by  Lord  President  Inglis  in  Athole  Hydro. 
Co.  (19th  March  1886),  13  Eettie,  818.  After  some  fluctuation  of  statutory 
enactment,  the  title  of  the  trustee  in  bankruptcy  now  prevails  against  a 
poinding  of  the  ground  by  42  &  43  Vict.  c.  40,  s.  3 ;  49  Vict.  c.  23,  s.  3  (4) ; 
and  by  50  &  51  Vict.  c.  69,  s.  2,  the  same  protection  is  given  to  the  liquidator 
of  a  company. 

Prcepositura  of  a  Wife  is  a  term  applied  to  the  presumed  authority 
which  she  has,  while  living  in  family  with  the  husband,  of  managing  the 
household  affairs  of  the  family.  The  presumption  may  be  put  an  end  to, 
so  far  as  relates  to  any  individual  tradesman,  by  notice  given  to  him  by  the 
husband ;  or  as  regards  persons  generally,  by  a  particular  kind  of  inhibition 
carried  out  in  a  similar  way  to  the  inhibition  against  a  debtor.  See 
Inhibition,  supra.  This  will  not,  however,  avoid  the  husband's  liability  for 
necessaries  supplied  to  the  family. 

Precognition  is  a  term  applied  in  criminal  cases  to  the  preliminary 
examination  of  the  persons  who  can  speak  to  the  facts.  This  examination 
is  conducted  ex  parte  by  the  procurator-fiscal,  reduced  into  writing,  and 
signed  by  the  witnesses.  It  is  sometimes  taken  on  oath  before  the  sheriff 
or  a  justice  of  the  peace.  In  civil  cases,  the  precognition  is  taken  by  the 
agent  of  the  party,  as  a  proof  is  taken  in  England. 

Prescription  is  the  acquirement  of  a  title  by  aid  of  length  of  time.  The 
term  is  applied  to  prescription  properly  so  called,  and  to  limitation  of 
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actions.  1.  The  positive  prescription,  as  it  is  called,  gives  a  valid  title  where 
land  has  been  held  by  seisin  upon  the  register  for  twenty  years.  Mere 
possession  of  land,  however  long,  does  not  give  a  title  without  the  aid  of 
some  sort  of  title  on  the  register.  2.  The  negative  prescription  extinguishes 
in  forty  years  obligations  of  the  most  formal  kind,  unless  kept  alive  by  part 
payment  or  by  payment  of  interest.  3.  There  are  various  so-called  lesser 
prescriptions  : — (1)  The  vicennial  prescription  of  debts,  constituted  by  holo- 
graph writings ;  (2)  The  decennial  prescription  of  actions  against  tutors 
and  curators ;  (3)  The  septennial  prescription  of  cautionary  obligations 
(i.e.  obligations  expressly  made  by  way  of  security  for  another) ;  (4)  The 
sexennial  prescription  of  bills  and  promissory  notes ;  (5)  The  quinquennial 
prescription  of  agricultural  rents,  bargains  concerning  moveables,  and 
inhibitions ;  (6)  The  triennial  prescription  applying  to  house  rents, 
merchants'  accounts,  "  and  other  the  like  debts." 

Procurator-Fiscal  is  the  officer  charged  with  the  investigation  and 
prosecution  of  crime  within  his  district.  He  is  appointed  by  the  sheriff, 
with  the  approval  of  a  Secretary  of  State. 

Prorogation  of  jurisdiction  is  the  term  applied  to  the  extension  of  juris- 
diction given  in  a  particular  case  to  a  judge,  by  consent,  express  or  tacit, 
of  the  parties. 

Pupil  is  the  term  applied,  as  expressive  of  their  incapacity,  to  minors 
under  the  age  of  fourteen  in  the  case  of  males,  or  twelve  in  the  case  of 
females. 

Quadrennium  utile  is  the  period  of  four  years  allowed  after  majority 
within  which  deeds  granted  by  a  minor  (q.v.)  to  his  prejudice  may  be 
reduced  or  set  aside. 

Ratification  of  a  deed  executed  by  a  wife  is  a  declaration  made  by  her 
in  presence  of  a  justice  of  the  peace  or  other  judge  (and  in  the  absence  of 
her  husband),  that  the  deed  is  made  freely,  and  that  she  has  not  been 
induced  to  make  it  by  her  husband  through  force  or  fear.  It  is  sufficient 
to  obviate  any  presumptive  evidence  of  compulsion,  though  it  is  question- 
able whether  it  would  be  sufficient  to  support  a  deed  in  the  face  of  positive 
evidence  of  violence. 

Reclaiming  Note  is  the  expression  applied  to  the  paper  lodged  for  appeal- 
ing to  the  Inner  House  against  an  interlocutor  or  decision  of  the  Lord 
Ordinary,  or  judge  of  first  instance. 

Reduction  is  the  name  given  to  an  action  for  setting  aside  or  declaring 
to  be  null  a  deed  or  other  instrument  which  has  on  the  face  of  it  some 
legal  effect.  Where  forgery  is  the  ground  alleged,  the  action  is  called  an 
action  of  reduction  improbation. 

Registration  of  Deeds  is  competent  in  Scotland  for  three  different 
objects : — (1)  For  Preservation  ;  (2)  For  Execution ;  and  (3)  For  Publication. 
Deeds  registered  for  preservation  are  retained  in  the  registry,  and  an  extract 
or  authentic  copy  when  given  out  is  of  equal  validity  as  evidence  with  the 
deed  itself,  unless  the  deed  is  challenged  in  an  action  of  reduction.  When 
a  deed  is  registered  for  execution,  the  extract  given  out  has  the  effect  of  a 
.  judgment  with  a  warrant  for  execution.  A  deed  may  be  registered  for 
preservation  which  is  not  intended,  and  may  not  be  competent,  to  be 
registered  for  execution.  But  both  purposes  are  effected  by  one  register. 
The  registration  for  publication  is  a  different  thing  altogether.  It  applies 
to  instruments  relating  to  the  legal  title  in  land,  and  the  object  is  to  give 
notice  to  intending  purchasers  as  to  the  state  of  the  title.  No  person  can 
be  seised  of  land,  or  have  a  good  legal  title  to  an  interest  in  land,  until  the 
conveyance  under  which  he  acquires  title  is  registered.     So  also  the  heir, 
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before  he  is  fully  vested  with  the  legal  estate,  must  complete  his  title  by  a 
registered  instrument. 

Bei  interventus  is  something  done  on  the  faith  of  a  bargain,  having  a 
similar  effect  to  part  performance  in  England. 

Retention  is  the  name  used  in  Scotland  for  the  right  corresponding  to  the 
English  lien.  It  so  far  differs  from  lien  in  that  it  is  sometimes  applied  to  the 
right  of  a  person  to  retain  possession  of  a  thing  in  which  he  has  the  pro- 
perty, but  (subject  to  the  right  of  retention)  is  under  an  obligation  to  give 
up  the  possession. 

Sale  (of  goods). — By  the  law  of  Scotland  before  the  Mercantile  Law 
(Scotland)  Amendment  Act,  1856  (19  &  20  Vict.  c.  60),  a  contract  of  sale 
of  goods  did  not  effect  a  transfer  of  the  property  until  delivery ;  but  the 
risk  attaching  to  the  goods,  if  specifically  ascertained,  was  the  buyer's.  But 
by  the  above-mentioned  Act,  sec.  1,  where  goods  sold  remained  in  the 
custody  of  the  seller,  a  creditor  of  the  seller  cannot  attach  the  goods  so  as  to 
prevent  the  buyer  or  others  in  his  right  from  enforcing  delivery ;  and  the 
right  of  the  purchaser  to  demand  delivery  is  attachable  by  his  creditors. 
The  seller,  however,  retains  his  security  over  the  goods  for  payment  of  the 
price ;  but  as  the  property  is  still,  in  theory,  the  seller's,  this  security  is 
called  a  right  of  retention,  and  not  a  lien.  The  seller  may  also,  while  the 
goods  are  in  his  hands,  attach  them  for  a  debt  other  than  the  unpaid 
price,  for  which  he  has  the  right  of  retention,  by  arrestment  or 
poinding. 

Sale  (of  land)  can  only  be  made  binding  by  a  probative  writing ;  but 
where  there  has  been  a  contract  in  writing,  although  not  probative  {i.e. 
signed  before  witnesses,  or  by  signed  holograph  writing),  it  may  be  made 
binding  by  rei  interventus  (q.v.). 

Salmon-fishing. — -The  right  of  salmon-fishing,  whether  in  rivers,  estuaries, 
or  on  the  seacoast,  is  said  to  be  inter  regalia ;  and  a  valid  right  to  it  can 
only  be  constituted  by  a  grant  from  the  Crown.  A  grant  of  land  cum 
piscationibus  may  be  interpreted  to  include  salmon-fishing,  if  there  has  been 
possession  for  the  prescriptive  period.  For  this  purpose,  where  the  right 
was  capable  of  being  more  profitably  exercised  by  means  of  net  and  coble, 
rod-fishing  has  been  considered  not  a  sufficiently  clear  assertion  of  right  to 
amount  to  prescriptive  possession.  There  are  various  statutes  relating  to 
salmon-fishing,  of  which  the  principal  are  The  Salmon  Fisheries  (Scotland) 
Act,  1862  (25  &  26  Vict.  c.  97);  The  Salmon  Fisheries  (Scotland)  Act, 
1868  (31  &  32  Vict.  c.  123). 

Sea-  Fisheries. — A  Fishery  Board  was  constituted  for  Scotland  by  the 
Fishery  Board  (Scotland)  Act,  1882  (45  &  46  Vict.  c.  78).  The  Sea 
Fisheries  (Scotland)  Amendment  Act,  1885  (48  &  49  Vict.  c.  70),  which  is 
to  be  read  along  with  the  general  Sea  Fisheries  Acts  therein  mentioned, 
contains  provisions  particularly  applying  to  Scotland. 

Searches  of  incumbrances  are  made  from  the  registers,  for  the  informa- 
tion of  intending  purchasers  of  land,  by  official  searchers.  The  search,  to 
be  complete,  must  be  continued  down  to  the  time  of  recording  the 
purchaser's  conveyance ;  and  in  the  case  of  money  being  lent,  where  the 
borrower  is  suspected  of  being  in  embarrassed  circumstances,  the  lender 
will  be  advised  to  protect  himself,  by  consignation  of  the  money  or  other- 
wise, until  the  deed  is  recorded  and  the  search  completed. 

Secretary  for  Scotland. — This  office  was  revived  by  the  Secretary  for 
Scotland  Act,  1885  (48  &  49  Vict.  c.  61).  Further  powers  are  conferred 
on  the  Secretary  for  Scotland  by  the  Secretary  for  Scotland  Act,  1887 
(50  &  51  Vict.  c.  52). 
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Sequestration  is  the  term  applied  in  Scotland  to  the  administration  of  an 
estate  in  Bankruptcy  (q.v.). 

Service  (of  an  heir)  is  the  formal  step,  still  necessary  in  Scotland,  to 
complete  the  title  of  the  heir  by  judicial  authority.  It  is  now  carried  out 
by  a  petition  to  the  sheriff  (instead  of  the  brieve  or  writ  similar  to  the  old 
English  writ  of  inquisition  post-mortem),  the  judgment  or  decree  on  which, 
being  extracted  and  recorded  in  the  Eegister  of  Sasines,  completes  the 
title. 

Sheriff.  —  The  judicial  functions  of  this  official  (in  Scotland)  have 
expanded  so  much  that  it  is  difficult  at  first  sight  to  recognise  the  identity 
of  the  office  with  that  of  the  sheriff  in  England.  The  sheriff  is  the  chief 
local  judge  of  the  county,  and  has  jurisdiction  in  personal  actions  on 
contract  bond  or  obligation,  without  limit  as  to  amount ;  in  possessory 
actions,  such  as  removings ;  and  in  various  other  matters  by  custom  or 
statute.  Except  in  causes  under  the  value  of  £25,  an  appeal  from  the 
sheriff's  judgment  lies  to  the  Court  of  Session.  The  criminal  jurisdiction 
of  the  sheriff  theoretically  extends  to  the  trial  of  all  crimes  which  do  not 
infer  death  or  banishment ;  but  practically  his  criminal  jurisdiction  is 
limited  by  the  circumstance  that  he  cannot  inflict  sentence  of  penal 
servitude.  The  ministerial  duties  of  the  sheriff  comprise  the  returning  of 
juries,  and  the  execution  of  writs  from  the  Exchequer.  But  the  ordinary 
writs  of  the  Court  of  Session  are  executed  by  another  class  of  officers, 
called  messengers-at-arms.  The  sheriffs  are  bound  personally  to  attend 
the  judges  on  circuit. 

The  Sheriff- Substitute  is  a  judge  invested  with  all  the  powers  and  duties 
of  the  sheriff.  He  is  permanently  resident  within  his  county,  and,  speaking 
generally,  does  the  work  coming  before  the  judge  in  the  first  instance ;  his 
judgments  being  subject  to  review  by  the  Sheriff-Principal,  who  usually  for 
the  most  part  resides  in  Edinburgh. 

Singular  successor  is  a  word  applied  in  Scotland  in  contradistinction  to 
heir,  much  as  the  word  purchaser  is  technically  used  in  English  law. 

Small  Belts. — Small  debt  jurisdictions  are  constituted  and  regulated  for 
Scotland  under  the  Acts  6  Geo.  iv.  c.  24;  1  Vict.  c.  41 ;  12  &  13  Vict. 
c.  34;  16  &  17  Vict.  c.  80;  and  52  &  53  Vict.  c.  26. 

Sowming  and  Bowming  is  the  name  of  an  action  for  ascertaining  (or 
stinting)  the  number  of  cattle  which  the  several  persons  having  rights  of 
pasturage  over  a  common  are  entitled  to  put  upon  the  common. 

Spuilzie  is  a  technical  word  for  the  injury  to  a  person  by  wrongfully 
taking  his  moveable  goods. 

Substitution  is  the  word  used  to  express  the  nomination  of  a  new  stock 
in  a  series  of  simple  destinations.     See  Destination ;  Entail. 

Superior  and  Vassal. — These  are  the  technical  terms  describing  the 
persons  related  under  a  feudal  obligation.  The  Statute  Quia  Emptores 
(18  Edw.  1)  has  never  been  in  force  in  Scotland ;  and  contracts  in  the 
nature  of  feudal  obligation,  as  modified  by  modern  conditions,  are  still  in 
use  there. 

Suspension  is  the  name  given  to  a  process  for  staying  execution  on  a 
sentence  or  decree. 

Tacit  relocation  is  the  name  given  to  the  implied  continuance  of  a 
tenancy,  if  due  warning  to  remove  be  not  given.  In  Scotland  this 
implication  arises  if  notice  be  not  given  by  either  party  at  a  certain 
period  before  the  stipulated  expiration  of  a  lease ;  and  the  principle 
is  recognised  by  the  Agricultural  Holdings  (Scotland)  Act,  1883  (46  &  47 
Vict.  c.  62,  s.  28). 
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Terce  is  the  legal  liferent  of  the  wife  in  the  land  of  which  the  husband 
dies  infeft  (or  seised).  It  may  be  excluded  by  antenuptial  contract  of 
marriage ;  or  other  deed  in  which  a  suitable  provision  is  made  instead  of  it. 

Terms. — The  legal  terms  of  Whitsunday  and  Martinmas  are  the  15th 
May  and  the  11th  of  November.  Interest  on  money  secured  by  bond,  or 
bond  and  disposition  in  security  in  the  usual  form,  becomes  payable  on 
these  days.  Where  the  term  of  entry  to  or  removal  from  a  house  is 
Whitsunday  or  Martinmas,  this  is  by  statute  (49  &  50  Vict.  c.  50)  inter- 
preted to  be  28th  May,  or  (as  the  case  may  be)  28th -November. 

Testing  Clause  is  the  name  given  to  the  attestation  clause  to  a  deed  or 
will.  Formerly  it  was  very  special.  Now  it  generally  mentions  the  date 
and  place  of  execution,  the  name  and  designation  of  the  witnesses  and  any 
special  circumstances  as  to  the  alterations  of  the  engrossment  before 
execution.  The  testing  clause  is  not  now,  however,  absolutely  essential,  if 
the  deed  is  in  fact  executed  and  attested  by  the  grantor  subscribing  each 
page,  and  by  the  witnesses  subscribing  on  the  last  page,  with  their  descrip- 
tions, by  occupation  and  residence,  added  to  their  names. 

Trusts. — The  practice  in  Scotch  law  differs  in  the  circumstance  that 
securities  are  commonly  taken  by  trustees  expressly  in  that  character ;  and 
so  long  as  the  succession  of  trustees  is  carried  on  strictly  in  the  terms  of  the 
trust,  the  title  of  the  trustees  is  commonly  accepted  by  strangers,  without 
any  reference  to  the  beneficial  provisions  contained  in  the  trust.  This 
system  of  dealing  with  trustees  as  a  quasi-corporate  body,  does  not  prevent 
trustees  being  liable  if  they  accept  shares  in  a  company  which  are  not  fully 
paid  up. 

Tutors  are  persons  who,  failing  the  father  (or  mother,  under  the 
Guardianship  of  Infants  Act,  1886),  represent  the  person  of  a  pupil 
(or  minor  under  fourteen  if  a  male,  or  under  twelve  if  a  female),  for  all 
legal  purposes.  Tutors  may  be  either  nominate,  i.e.  named  by  the 
testament  of  the  father,  or  dative,  i.e.  appointed  by  the  Court. 

Will. — -By  the  law  of  Scotland  a  will  is  well  executed  if  it  is  executed 
according  to  the  law  of  the  place  of  execution.  And  since  by  the  Titles  to 
Land  (Scotland)  Act,  1868,  a  will  is  given  effect  to  as  a  disposition  of 
heritage,  it  is  unnecessary  for  a  testator  anywhere  to  trouble  himself  about 
the  law  of  Scotland,  so  far  as  relates  to  the  form  of  execution.  He  will  do 
well,  however,  to  bear  in  mind  that  the  rule  of  interpretation  of  the  will  is 
pri?nd  facie  the  law  of  the  country  of  his  domicile. 

[Authorities. — Stair's  Institutions ;  Erskine's  Principles ;  Erskine's  Insti- 
tutes; Bell's  Principles;  Fraser  on  Husband  and  Wife;  Fraser  on  Parent 
and  Child,  etc.  (ed.  Hugh  Cowan);  M'Laren  on  Wills;  Mackay,  Practice 
of  the  Court  of  Session ;  Menzies,  Conveyancing ;  Macdonald,  Criminal  law ; 
Green's  Encyclopaedia  of  Scots  Law.] 


Scriptures. — See    Copyright,    vol.    iii.    at    p.    375;    Queen's 
Printers;  Blasphemy;  etc. 


Scrivener. — A  scrivener  was  a  person  whose  business  consisted 
in  receiving  deposits  of  money  to  be  invested  on  behalf  of  the  depositors 
when  an  opportunity  for  laying  it  out  to  advantage  should  arise,  the 
scrivener  in  the  meantime  having  the  use  of  the  money,  and  not  being 
accountable  for  any  profit  he  might  make  until  it  was  invested.  The 
business  of  a  scrivener  was  often  united  with  that  of  an  attorney,  in  which 
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case  he  would  prepare  the  securities,  and  make  an  additional  charge  for 
doing  so  over  and  above  the  commission  for  procuring  the  investment.  But 
an  attorney  was  not  deemed  to  carry  on  the  business  of  a  scrivener  merely 
because  on  particular  occasions  he  incidentally  had  moneys  of  his  clients  to 
lay  out  on  their  behalf,  if  be  did  not  act  as  a  general  depositary  of  moneys 
for  investment  (see  Adams  v.  Malkin,  1814,  3  Camp.  K  P.  534 ;  Hutchinson 
v.  Gascoigne,  1817,  Holt  K  P.  507,  and  notes  thereto).  Scriveners  do  not 
now  exist.  The  business  formerly  carried  on  by  them  is  divided  between 
bankers,  stockbrokers,  and  other  agents. 

Scropc'S  Inn. — See  Inns  of  Couet,  vol.  vi.  at  p.  499. 


Scrutiny. — Parliamentary  Elections. — Nature  of  Scrutiny. — A 
scrutiny  is  an  inquiry  into  the  validity  of  votes  recorded  for  a  candidate  at 
an  election,  which  are  objected  to  on  certain  grounds  by  another  candidate. 

A  scrutiny  may  be  claimed  in  any  election  petition  when  the  seat  is 
claimed  for  an  unsuccessful  candidate  on  the  ground  that  he  had  a  majority 
of  lawful  votes.  But  it  is  to  be  noted  that  in  no  case  can  there  be  a  scrutiny 
unless  a  petition  claiming  the  seat  has  been  presented. 

A  scrutiny  is  frequently  demanded  in  an  election  petition  as  well  as  a 
recount  (this  was  the  case,  for  example,  in  Finsbury,  1892;  Stepney,  1892; 
Lichfield,  1892;  Cirencester,  1893  ;  Shoreditch,  1895  ;  Tower  Hamlets,  1896  ; 
York,  1898),  although  a  scrutiny  may  be  claimed  in  a  petition  without  a 
recount  being  asked  for  (as  was  the  case  in  Manchester,  1892).  It  should, 
however,  be  observed  that  a  scrutiny  is  an  entirely  distinct  proceeding  from 
a  recount.  The  recount  of  votes,  in  modern  practice,  is  usually  taken  before 
the  trial  of  the  election  petition  (see  Eecount)  ;  the  scrutiny  is  held  at  the 
trial  of  the  petition,  and  the  inquiry  into  the  validity  of  each  of  the  votes 
objected  to  is,  in  fact,  in  the  nature  of  a  separate  trial. 

Scrutiny  Lists. — Eule  7  of  the  Parliamentary  Election  Petition  Eules, 
1868  (as  to  these  rules,  see  Election  Petition),  provides  that  when  a 
petitioner  claims  the  seat  for  an  unsuccessful  candidate,  alleging  that  he 
had  a  majority  of  lawful  votes,  the  party  complaining  of,  or  defending,  the 
election  or  return,  must,  six  days  before  the  day  appointed  for  the  trial, 
deliver  to  the  Master,  and  also  at  the  address,  if  any,  given  by  the  petitioner 
and  respondent,  as  the  case  may  be,  a  list  of  the  votes  intended  to  be 
objected  to,  and  of  the  heads  of  objection  to  each  such  vote.  The  Master 
is  to  allow  inspection  and  office  copies  of  such  lists  to  all  parties  con- 
cerned. 

No  evidence  can  be  given  against  the  validity  of  any  vote,  nor  upon  any 
head  of  objection  not  specified  in  the  list,  except  by  leave  of  the  Court  or 
judge,  upon  such  terms  as  to  amendment  of  the  list,  postponement  of  the 
inquiry,  and  payment  of  costs,  as  may  be  ordered  (ibid.). 

This  rule  applies  in  the  case  of  a  claim  for  the  seat  for  an  unsuccessful 
candidate  on  the  ground  that  he  had  a  majority  of  lawful  votes,  and  is 
exclusively  applicable  to  the  delivery  of  particulars  under  that  part  of  the 
petition  which  claims  the  seat,  and  in  such  case  the  Court  has  no  jurisdiction 
to  order  particulars  other  than  those  specified  in  the  rule  or  to  enlarge  the 
time  for  their  delivery  (see  Munro  v.  Balfour,  [1893]  1  Q.  B.  113;  which 
case  was  followed  and  approved  in  Furness  v.  Beresford,  [1898]  1  Q.  B. 
495). 
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Grounds  for  Scrutiny. — A  scrutiny  may  be  claimed  if  a  petition  claiming 
the  seat  alleges  that  votes  were  counted  for  the  respondent  to  which  he  was 
not  entitled,  and  that  the  unsuccessful  candidate  has,  in  fact,  a  majority  of 
lawful  votes. 

Upon  a  scrutiny,  votes  may  be  struck  off  on  various  grounds.  Thus 
where  the  person  who  voted  was  under  some  personal  disqualification  at 
common  law  or  by  statute  for  voting  at  the  election  (see  Franchise),  the 
vote  would  be  struck  off  on  a  scrutiny.  This,  however,  applies  only  to  the 
votes  of  persons  who,  from  some  inherent  or  for  the  time  irremoveable 
quality  in  themselves,  have  not,  either  by  prohibition  of  statutes  or  at 
common  law,  the  status  of  parliamentary  electors ;  such  as  peers,  women, 
persons  holding  certain  offices  or  employments  under  the  Crown,  persons 
convicted  of  crimes  which  disqualify,  or  the  like  (see  Stowe  v.  Jolliffe,  1874, 
L.  E.  9  C.  P.  734;  Hayward  v.  Scott,  1879,  5  C.  P.  D.  231).  As  a  general 
rule,  the  register  is  conclusive  as  to  the  right  to  vote ;  so,  for  example,  where 
a  person  becomes  disqualified  by  reason  of  the  receipt  of  parochial  relief  or 
other  alms  since  the  date  of  the  register,  non-residence  within  the  prescribed 
distance  of  the  borough,  non-occupation,  insufficient  qualification,  or  the 
like,  provided  his  name  appears  on  the  register,  his  vote  cannot  be  struck 
off  on  a  scrutiny  (see  ibid. ;  see  also  Ballot  Act,  1872,  35  &  36  Vict.  c.  33, 
s.  7 ;  and  see  Ballot  ;  Feanchise  ;  Eegisteation  op  Voters).  The  vote 
of  a  person  whose  name  is  not  on  the  register  will  be  struck  off  (see  Ballot 
Act,  1872,  s.  7;  Finsbury,  1892,  Day's  El.  Cas.  at  p.  50;  see  also  Ballot; 
Eegisteation  of  Votees). 

If  the  voter  has  voted  more  than  once  at  the  same  election  (see 
Finsbury,  1892,  4  O'M.  &  H.  171),  or  has  been  guilty  of  any  corrupt 
or  illegal  practice  or  of  illegal  employment,  payment,  or  hiring  at 
the  election  (see  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  s. 
36;  see  also  Coeeupt  Practices;  Illegal  Peactices),  or  has  been 
personated  by  someone  else  (see  ibid,  at  p.  175 ;  see  also  Corrupt 
Practices,  Personation),  or  has  been  subjected  to  undue  influence  (see 
Bradford,  1869,  1  O'M.  &  H.  40),  or  intimidation  (see  Oldham,  1869,  ibid. 
161),  the  vote  will  be  struck  off.  So,  also,  if  the  elector  voted  for  a 
candidate  who  was  disqualified  after  notice  of  his  disqualification  or  of  the 
facts  creating  the  disqualification  (see  Hawkins  v.  B.,  1813,  2  Dow,  124 ; 
Galway,  1872,  2  O'M.  &  H.  46  ;  Drinkwater  v.  Deakin,  1874,  L.  E.  9  C.  P. 
626). 

The  votes  of  certain  persons  properly  employed  for  reward  at  elections 
will  be  struck  off  on  a  scrutiny  (see  the  Eep.  of  the  People  Act,  1867,  s.  11 ; 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  Sched.  I.  Pt.  I.  (7); 
Eedistribution  of  Seats  Act,  1885,  s.  15 ;  Southampton,  1869,  1  O'M.  &  H. 
223 ;  Buckrose,  1886,  4  O'M.  &  H.  116). 

Informalities  with  regard  to  the  ballot  papers  also  constitute  a  ground 
for  removing  votes  on  a  scrutiny ;  where,  for  instance,  a  ballot  paper  is 
without  the  official  mark  on  its  back,  or  if  a  ballot  paper  is  not  marked,  or 
is  so  marked  as  to  be  void  for  uncertainty,  or  if  votes  are  given  on  a  ballot 
paper  to  more  candidates  than  the  voter  is  entitled  to  vote  for,  or  if  there  is 
anything  marked  on  a  ballot  paper  by  which  the  voter  can  be  identified  (see 
Ballot  Act,  1872,  s.  2 ;  ibid.  Sched.  I.  r.  36 ;  Cirencester,  1893,  4  O'M.  &  H. 
194  ;  see  also  Ballot). 

Any  votes  which  at  the  scrutiny  are  declared  to  be  void  on  any  of  the 
foregoing  grounds  are  struck  off  from  the  votes  of  the  candidate  in  whose 
favour  they  were  recorded.  But  when  the  candidate  on  the  trial  of  the 
petition  is  proved  to  have  been  guilty,  by  himself  or  by  any  person  on  his 
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behalf,  of  bribery,  treating,  or  undue  influence,  in  respect  of  any  person  who 
voted  at  the  election,  or  where  any  person  retained  or  employed  for  reward 
by  or  on  behalf  of  the  candidate  for  any  of  the  purposes  of  the  election  as 
agent,  clerk,  messenger,  or  in  any  other  employment,  is  proved  to  have  voted 
at  the  election,  on  a  scrutiny  one  vote  for  every  person  who  voted 
at  the  election,  and  is  proved  to  have  been  so  bribed,  treated,  unduly 
influenced,  retained,  or  employed,  will  be  struck  off  from  the  number  of 
votes  appearing  to  have  been  given  to  such  candidate  (see  Ballot  Act,  1872, 
s.  25;  see  also  Malcom  v.  Parry,  1874,  L.  K.  9  C.  P.  610;  Stepney,  1886, 
4  O'M.  &  H.  38;  Buckrose,  1886,  ibid.  116;  Finsbury,  1892,  4  O'M.  &  H. 
171). 

Procedure  on  Scrutiny. — The  scrutiny  of  votes,  when  claimed,  takes 
place  at  the  trial  of  the  petition  (see  Election  Petition).  There  appears  to 
be  no  very  definite  rule  as  to  the  precise  stage  of  the  trial  at  which  the 
scrutiny  is  taken.  The  usual  practice  appears  to  have  been  to  take 
the  scrutiny  after  hearing  the  recriminatory  case  (see  Yorkshire,  1869,  1 
O'M.  &  H.  214;  Petersfield,  1874,  2  O'M.  &  H.  95).  In  one  petition  the 
Court  ordered  the  scrutiny  to  be  taken  before  the  recriminatory  case  (see 
Stepney,  1886,  4  O'M.  &  H.  35),  but  in  a  recent  petition  the  Court  declined 
to  deal  with  an  application  to  amend  the  scrutiny  list  until  the  recrimin- 
atory case  had  been  heard  {Tower  Hamlets,  1896,  5  O'M.  &  H.  103),  and 
the  present  practice  is  to  take  the  scrutiny  after  the  recriminatory  case  has 
been  disposed  of. 

The  procedure  on  the  scrutiny  is  in  the  nature  of  a  separate  inquiry  into 
the  validity  of  each  vote  on  the  list  of  votes  objected  to.  The  petitioner 
first  produces  evidence  to  show  that  the  votes  of  which  he  has  given 
particulars  are  invalid  for  the  reasons  specified  in  the  particulars.  As  the 
inquiry  into  each  vote  is  concluded,  the  vote  is  either  declared  to  be  valid 
for  the  respondent,  or  is  ordered  to  be  struck  off  the  list  of  votes  for  the 
respondent.  If  the  vote  is  ordered  to  be  struck  off,  it  may,  if  it  appears  that 
the  petitioner  is  entitled  to  it,  be  added  to  his  list  of  votes ;  for  votes  may 
be  added  as  well  as  struck  off  on  a  scrutiny.  When  the  petitioner  has 
succeeded  in  adding  votes  to  his  poll  or  striking  off  votes  from  the 
respondent's  poll,  sufficient  in  number  to  place  himself  in  a  majority,  the 
respondent  commences  the  same  course  of  procedure,  and  if  he  again 
succeeds  in  obtaining  a  majority,  the  petitioner  recommences  attacking 
other  votes  of  the  respondent,  and  in  this  manner  the  scrutiny  proceeds 
until  all  the  votes  upon  the  scrutiny  lists  have  been  inquired  into  and 
adjudicated  upon. 

A  voter  may  be  called  as  a  witness  at  a  scrutiny,  and  may  be  asked 
whether  he  voted,  and  his  statement  may  be  sufficient  evidence  to  invalidate 
the  vote  (see  Windsor,  1869,  1  O'M.  &  H.  5  ;  King's  Lynn,  1869,  ibid.  208 ; 
Finsbury,  1892,  Day's  El.  Cas.  48).  But  a  voter  who  is  called  as  a  witness 
may  not  be  asked  for  whom  he  voted,  because  the  mode  in  which  any 
particular  elector  has  voted  may  not  be  discovered  until  he  has  been  proved 
to  have  voted,  and  his  vote  has  been  declared  to  be  invalid  (see  Ballot  Act, 
1872,  Sched.  I.  Pt.  I.  r.  41 ;  see  also  Ballot). 

If  the  scrutiny  results  in  an  equality  of  votes,  the  election  will  be  held 
to  be  void  (see  Cirencester,  1893,  4  O'M.  &  H.  198);  in  such  an  event  each 
party  will  probably  be  ordered  to  pay  his  own  costs  (see  ibid.  p.  199). 

In  some  recent  petitions  the  scrutiny  has  been  withdrawn  by  leave  at 
the  trial  (see,  for  example,  Shoreditch,  1895,  5  O'M.  &  H.  88 ;  Tower  Hamlets, 
1896,  ibid.  116),  in  which  case  the  costs  of  the  scrutiny  usually  follow  the 
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event  (see  Shoreditch,  1895,  cited  supra).  In  Tower  Hamlets,  1896,  leave 
to  withdraw  the  scrutiny  was  allowed  at  the  trial  on  the  ground  that  under 
the  circumstances  no  public  interest  would  be  served  by  proceeding  with  it 
(see  5  O'M.  &  H.  at  p.  117). 

Municipal  and  other  Elections. — A  scrutiny  of  votes  may  be  had  at 
the  trial  of  municipal  and  local  government  election  petitions,  and  the  same 
procedure  is  available  as  in  the  case  of  a  parliamentary  election  petition. 

The  principles,  practice,  and  rules  for  the  time  being  observed  in  the 
case  of  parliamentary  election  petitions  with  regard  to  a  scrutiny  are  to  be 
observed  as  far  as  possible  in  the  case  of  a  municipal  election  petition  (see 
Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  s.  100  (3)).  This 
applies  also,  with  the  necessary  modifications,  to  School  Board  elections,  to 
County  Council  elections  under  the  Local  Government  Act,  1888,  51  &  52 
Vict.  c.  41,  and  to  Parish  Council  and  other  elections  under  the  Local 
Government  Act,  1894,  56  &  57  Vict.  c.  73.  See  the  article  Election 
Petition. 

See  also  Ballot  ;  Corrupt  Practices  ;  Election  Petition  ;  Elections  ; 
Franchise  ;  Illegal  Practices  ;  Eecount  ;  Eegistration  of  Voters. 


Sculpture. — See  Copyright. 


Sea.. — The  law  applicable  to  the  sea  is  treated  in  the  work  under  such 
headings  as  Admiralty  ;  Sea  Fisheries  ;  Marine  Insurance,  etc.  etc. 


Sea.  Birds. — Sea  birds  and  their  eggs  come  within  the  scope  of  the 
Wild  Birds  Protection  Acts,  and  many  orders  have  been  made  under  these 
Acts  for  particular  counties,  protecting  such  birds  and  their  eggs  wholly  or 
partially  from  destruction  or  taking.  The  Orders  are  printed  as  Statutory 
Eules,  and  those  issued  up  to  1897  are  collected  in  Marchant  and  Watkins 
on  the  Wild  Birds  Protection  Acts.     See  also  Warry,  Game  Laws,  p.  244. 


Sea  Fisheries. — The  fisheries  in  certain  seas  outside  the  terri- 
torial waters  are  the  subject  of  conventions  between  Great  Britain  and 
other  nations,  e.g.  the  Conventions  made  between  Great  Britain  and  the 
United  States,  in  1818  and  1872,  with  regard  to  sea  fisheries  on  the 
eastern  coasts  of  British  North  America  and  the  United  States  within 
certain  limits ;  the  Conventions  between  Great  Britain  and  France  con- 
cerning the  fisheries  in  the  seas  adjoining  these  ■  countries  made  in  1839 
and  1867  (the  latter  of  which  is  not  yet,  however,  in  force);  the  Con- 
vention between  Great  Britain,  Germany,  Belgium,  Denmark,  France,  and 
Holland,  made  in  1882,  regarding  the  police  of  the  fisheries  in  the  North 
Sea  outside  territorial  waters ;  the  Declaration  respecting  the  North  Sea 
fisheries  made  between  Great  Britain  and  Belgium,  with  the  purpose  of 
simplifying  the  settlement  of  differences  between  the  fishermen  of  these 
countries  outside  territorial  waters,  in  1891 ;  the  Convention  made  between 
the  nations  which  were  parties  to  the  Convention  of  1882  respecting  the 
liquor  traffic  in  the  North  Sea  made  in  1887  ;  and  the  award  of  the  tribunal 
of  arbitration  constituted  under  the  treaty  made  in  1892  between  Great 
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Britain  and  the  United  States  with  respect  to  the  fur  seal  fisheries  in  the 
Behring  Sea,  delivered  in  1894.  All  the  provisions  of  these  Conventions 
are  respectively  confirmed  and  sanctioned  by  statute,  viz.,  1819  (59  Geo.  in. 
c.  38)  and  1872  (35  &  36  Vict.  c.  45),  the  Sea  Fisheries  Acts  of  1843  (6  &  7 
Vict.  c.  79,  which  is  to  be  repealed  as  soon  as  the  Convention  of  1867 
comes  into  force,  40  &  41  Vict.  c.  42,  s.  15,  and  46  &  47  Vict.  c.  22,  s.  24), 
1868  (31  &  32  Vict.  c.  45),  1883  (46  &  47  Vict.  c.  22),  1891  (54  &  55 
Vict.  c.  37),  and  North  Sea  Fisheries  Act  of  1893  (56  Vict.  c.  17)  and 
Behring  Sea  Award  Act  of  1894  (57  &  58  Vict.  c.  2). 
By  the  Act  of  1868  inter  alia 

power  is  given  to  make  regulations  by  Order  in  Council  for  the  execution  of  the  Act 
and  the  maintenance  of  good  order  among  fishing-boats  in  the  limits  embraced  by  the 
Act  (s.  V) ;  officers  are  appointed  to  enforce  the  Act,  known  as  sea  fishery  officers,  who 
include  officers  of  the  Board  of  Trade,  commissioned  officers  in  the  Royal  Navy  on  full 
pay,  consular  officers,  collectors  and  principal  officers  of  customs  in  the  British  Islands, 
inspecting  commanders  of  the  coastguard  and  principal  officers  of  coastguard  stations 
(s.  8),  who  have  powers  over  any  sea  fishing-boat  in  the  exclusive  fishery  limits  of  the 
British  Islands,  and  over  British  and  French  fishing-boats  outside  these  limits  in  the 
seas  between  the  two  countries  (s.  9),  and  are  protected  in  respect  of  any  act  done  in 
the  execution  of  their  duty  in  the  same  way  as  customs  officers  are  (s.  10) ;  penalties 
are  imposed  for  obstructing  or  disobeying  such  officers,  for  offences  against  the 
Convention,  for  violation  of  exclusive  fishery  limits  (ss.  11-16)  ;  fishing-boats  of  each 
country  are  allowed  to  sell  fish  in  certain  ports  of  the  other  (s.  17  ff.).  Fishing-boats 
in  British  fishing  limits,  and  British  fishing-boats  outside  them,  must  carry  official 
papers  (s.  26).  Offenders  against  these  fishery  regulations,  outside  the  exclusive  British 
fishery  limits,  who  belong  to  French  fishing-boats,  are  sent  back  to  France  for  trial 
(s.  15).  Foreign  fishing-boats  of  any  country  (which  is  party  to  a  fishery  convention) 
which  are  forced  to  enter  British  ports  by  stress  of  weather  are  exempt  from  dues  (s.  66). 

The  Act  of  1883  contains  similar  provisions. 

The  Act  of  1891  is  merely  supplementary  to  this  Act. 

The  Act  of  1893 

imposes  penalties  on  any  person  on  board  or  belonging  to  a  British  vessel,  supplying, 
exchanging,  or  otherwise  selling  spirits  to  sea  fishing-boats  outside  territorial  limits  in 
the  North  Sea,  or  any  person  in  a  British  sea  fishing-boat  in  that  sea  buying  spirits,  by 
exchange  or  otherwise,  and  selling  to  such  boats  provisions  or  other  articles  for  use 
other  than  spirits,  except  in  this  last  case  the  seller  have  a  licence  from  the  Government 
according  to  the  regulations  in  that  respect  made  by  Order  in  Council  (ss.  2-5) ;  for 
enforcing  the  Act,  British  and  foreign  fishery  officers  have  the  same  powers  and 
protections  as  they  have  under  the  Acts  of  1883  (s.  6). 

As  to  requisitions  of  fishing-boats  generally,  see  Fishing-Boats. 

The  regulation  of  sea  fisheries  in  British  waters  is  also  provided  for  by 
statute. 

By  an  Act  of  1888  (51  &  52  Vict.  c.  54) 

power  was  given  to  the  Board  of  Trade,  on  the  application  of  a  county  council  or 
borough  council,  by  order,  to  create  sea  fisheries  districts  comprising  any  part  of 
the  sea  within  which  British  subjects  have  by  international  law  the  exclusive 
right  of  fishing,  either  with  or  without  any  part  of  the  adjoining  coast  of  England 
and  Wales ;  to  define  the  limits  of  the  district  and  area  chargeable  with  any  expenses 
under  the  Act  ;  and  to  provide  for  the  constitution  of  a  local  fisheries  com- 
mittee to  regulate  the  sea  fisheries  in  such  district,  such  committee  to  be  one  of  a 
county  or  borough  council,  or,  if  two  or  more  councils  are  interested,  a  joint- 
committee  of  such  councils,  with  the  addition  in  each  case  of  members  representing 
the  fishing  interests  of  the  district  (including  representatives  of  any  board  of  salmon 
conservators  having  jurisdiction  in  the  district),  not  less  in  number  than  the  members 
of  the  council  or  councils,  and  holding  office  for  the  same  time,  and  filling  up  their 
own  vacancies  ;  any  such  order  must  be  laid  for  thirty  clays  before  both  Houses  of 
Parliament  then  in  session,  and,  subject  to  either  House  resolving  to  a  contrary  effect, 
conies  into  force  at  the  expiration  of  such  time  ;  if  a  county  or  borough  council,  on 
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being  applied  to  by  twenty  inhabitant  ratepayers  interested  in  sea  fisheries,  do  not 
apply  to  the  Board  to  create  a  sea  fisheries  district  within  six  months  after  such 
application,  such  applicants  can  apply  to  the  Board  within  twelve  months  for  an 
order,  and  unless  the  council  can  satisfy  the  Board  that  such  order  should  not  be 
made,  the  Board  proceeds  as  if  the  application  had  been  made  by  the  council ; 
before  making  such  order  the  Board  must  publish  locally  the  draft  of  such  order, 
and  inquire  into  any  objection  made  to  it,  giving  due  notice  of  such  inquiry,  and  the 
report  of  the  inquiry  shall,  if  the  order  be  made,  be  laid  before  Parliament  (s.  1). 
Such  a  committee  may  make  by-laws  for  the  regulation  of  sea-fisheries  (s.  2),  and 
impose  penalties  for  breach  of  them  (s.  3),  but  such  by-laws  must  be  confirmed  by 
the  Board  in  order  to  be  valid  (s.  4),  and  copies  of  them  must  be  published  and  sold 
(s.  5).  It  may  appoint  fishery  officers  to  enforce  its  by-laws  (but  tins  does  not  exempt 
the  coastguard  and  Admiralty  officers  from  their  statutory  duty  in  enforcing  laws  and 
regulations  respecting  sea  fishing  vessels) ;  and  they  may,  by  justices'  warrant,  enter 
suspected  places  (ss.  6  and  7).  Such  committees  must  make  returns  to  the  Board 
of  Trade  ;  and  the  Board  must  convene  an  annual  meeting  of  representatives  of  local 
committees  (ss.  8  and  9).  The  expenses  of  such  a  committee  are  general  or  special 
expenses  under  the  Local  Government  Act,  1888  (s.  10).  Provision  is  made  for  the 
relations  of  such  committees  to  conservators  under  the  Salmon  Acts  and  harbour 
authorities  (s.  12)  ;  and  rights  of  several  fishery,  or  any  right  with  regard  to  the  seashore 
under  Act,  charter,  letters  patent,  prescription,  or  immemorial  usage,  are  untouched  by 
the  Act  (s.  13).  "  Sea  fish  "  does  not  include  salmon  as  defined  in  the  Salmon  Acts 
(see  Salmon  Fishery),  but  otherwise  means  fish  of  all  kinds  found  in  the  sea,  and 
"  sea  "  includes  the  coast  up  to  high- water  mark  (s.  14). 

The  Act  of  1891  before  mentioned  (54  &  55  Vict.  c.  37) 

extends  the  powers  of  local  fisheries  committees  to  making  by-laws  with  regard  to  a 
close  time  for  sea  fish  (s.  7) ;  it  gives  summary  jurisdiction  over  offences  committed  on 
the  seacoast  or  at  sea  beyond  the  ordinary  jurisdiction  of  a  Court  of  summary 
jurisdiction  (s.  8),  allows  such  a  committee  to  enforce  the  Sea  Fisheries  Acts  (s.  9),  and 
a  county  or  borough  council  to  pay  or  contribute  to  the  expenses  of  a  board  of  salmon 
conservators  under  the  1888  Act  (s.  10),  and  the  Act  is  to  be  construed  as  one  with  that 
of  1888. 

An  Act  of  1894  (57  &  58  Vict.  c.  26)  extends  such  committees'  powers 
to  making  by-laws  for  regulating,  protecting,  and  developing  fisheries  for 
all  or  any  kinds  of  shell  fish  (s.  1). 

Herrings. — In  England  the  chief  statutory  provisions  applicable  to  the 
herring  fishery  relate  to  the  appointment  of  Herring  Fishery  Commis- 
sioners, the  establishment  of  fishery  districts,  and  the  rules  to  be  observed 
by  fishermen  and  others.  The  Acts  under  which  the  Commissioners  of  the 
Herring  Fishery  enjoy  their  powers  will  be  found  recited  in  the  preamble 
to  14  &  15  Vict.  (1851)  c.  26. 

As  to  sea-going  ships  employed  exclusively  in  fishing  off  the  coasts 
of  the  United  Kingdom,  see  the  25  &  26  Vict.  (1862)  c.  63,  s.  13,  and  the 
Sea  Fisheries  Act,  1883,  46  &  47  Vict.  c.  22,  the  latter  of  which  Acts 
contains  provisions  as  to  the  lighting  of  boats,  foreign  boats,  etc.  The  use 
of  dynamite  and  other  explosives  to  catch  or  destroy  fish  in  public 
fisheries  is  prohibited  by  the  Fisheries  (Dynamite)  Act,  1877,  40  &  41 
Vict.  c.  65 ;  and  the  manufacture  or  sale  of  instruments  to  destroy  fishing 
implements  is  prohibited  by  the  Sea  Fisheries  Act,  1883,  supra,  s.  9. 
The  restrictions  which  formerly  prevailed  with  regard  to  the  sale  of  sea 
fish  not  diseased  or  unfit  for  food  are  abolished  by  31  &  32  Vict.  (1868) 
c.  45,  s.  19.  As  to  the  time  between  the  salting  and  branding  of  herrings, 
that  may  be  regulated  by  the  Commissioners  of  the  Herring  Fishery,  but 
must  not  be  more  than  fifteen  days  (see  14  &  15  Vict.  (1851)  c.  26).  The 
fraudulent  burning  or  branding  of  barrels  or  casks  of  herrings  is  subject 
to  penalties  by  48  Geo.  in.  (1808)  c.  110,  s.  50  ;  and  penalties  are  also 
provided  for  the  fraudulent  branding  of  empty  barrels,  by  14  &  15  Vict. 
(1851)  c.  26,  s.  3. 
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Mussels.— Under  the  Sea  Fisheries  Act,  1868,  31  &  32  Vict.  c.  45,  s.  29, 
the  Board  of  Trade  can,  on  memorial  to  them,  issue  an  order  to  establish, 
improve,  maintain,  or  regulate  mussel  fisheries  on  the  shore  and  bed  of  the 
sea,  or  of  an  estuary  or  tidal  river.  Such  order  must,  to  be  effectual,  be 
confirmed  by  Act  of  Parliament  (s.  37).  The  effect  of  a  grant  made  by 
such  order  is  that  the  grantees  have,  within  the  prescribed  limits,  the 
exclusive  right  of  depositing,  propagating,  dredging,  and  fishing  for  and 
taking  mussels,  etc.  (s.  40).  But  the  order,  instead  of  making  a  grant, 
may  merely  impose  regulations.  The  limits  prescribed  ought  to  be  buoyed 
or  marked  off  (s.  42).  An  annual  report  as  to  any  fisheries  so  established 
must  be  made  by  the  Board  of  Trade  to  Parliament  (s.  50).  Several 
fisheries  and  private  rights,  etc.,  are  not  to  be  affected  without  consent 
(s.  48). 

Cockles.— The  Sea  Fisheries  Act,  1884,  47  &  48  Vict.  c.  27,  s.  1,  extends 
the  powers  given  by  Part  III.  of  the  Sea  Fisheries  Act,  1868,  31  &  32  Vict. 
c.  45,  to  cockles.  The  Sea  Fisheries  (Shell  Fish)  Eegulation  Act,  1894, 
57  &  58  Vict.  c.  26,  also  applies. 

For  the  law  with  regard  to  other  particular  kinds  of  sea  fish,  see  Crabs 
AND  LOBSTBKS  ;   OYSTERS  ;   SEAL. 


Seal  ;  Sealers  ;  Seal  Fishery  (see  Behring  Sea  Fisheries 
Case). 

The  Greenland  seal  fisheries  are  now  the  subject  of  special  legislation 
and  regulations. 

In  1874  the  Swedish  Government  called  the  attention  of  that  of  Great 
Britain  to  the  manner  in  which  the  seal  fishing  in  the  seas  adjacent  to  the 
eastern  coasts  of  Greenland  was  carried  on,  with  a  view  to  putting  a  stop 
"  to  the  wanton  and  merciless  destruction  of  the  young  seals."  It  appeared 
that  about  sixty  vessels  were  engaged  in  the  trade,  sent  from  England, 
Norway,  Germany,  Sweden,  and  Holland,  that  the  practice  had  been 
to  commence  the  fishing  about  March,  that  the  breeding  seals  were  then 
killed  in  great  numbers,  that  the  young  seals  were  left  to  die  of  starvation, 
and  that  unless  some  steps  were  taken  for  adopting  a  close  time,  there  was 
reason  to  anticipate  an  ultimate  extermination  of  the  species,  and  the  con- 
sequent annihilation  of  a  profitable  branch  of  industry. 

The  Board  of  Trade  communicated  with  the  Dundee  Seal  and  Whale 
Fishing  Company  on  the  suggestion  that  some  international  arrangement 
should  be  made  to  remedy  the  alleged  abuses. 

The  Dundee  Company  replied  that,  so  far  as  they  knew,  none  of  _  the 
owners  and  masters  of  the  vessels  would  object  to  a  close  season,  provided 
a  satisfactory  international  treaty  on  the  subject  could  be  arranged. 

Negotiations  resulted  in  the  introduction  into  Parliament  of  a  Bill, 
which  passed  into  legislation  on  the  14th  June  1875,  as  "  An  Act  to  provide 
for  the  establishment  of  a  Close  Time  in  the  Seal  Fishery  in  the  Seas 
adjacent  to  the  Eastern  Coasts  of  Greenland  "  (38  Vict.  c.  18). 

It  empowered  Her  Majesty,  by  Order  in  Council,  to  put  it  in  force 
when  any  foreign  State  whose  ships  or  subjects  were  engaged  in  the  seal 
fishery  in  the  area  mentioned  in  the  schedule  had  made  or  was  about  to 
make  similar  provisions  with  respect  to  its  ships  and  subjects ;  and  it  pro- 
vided that  when  an  Order  in  Council  has  been  made  for  applying  it,  then— 

So  long  as  such  order  remains  in  force,  the  master  or  person  in  charge  of,  or  any 
person  belonging  to,  any  British  ship,  or  any  British  subject,  shall  not  kill  or  capture, 
or  attempt  to  kill  or  capture,  any  seal  within  the  area  mentioned  in  the  schedule  to  this 
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Act  (the  schedule  fixes  the  area  as  between  the  parallels  67°  and  75°  N.  lat.,  and 
between  the  meridians  of  5°  E.  long,  and  17°  W.  long.  (Greenwich)),  or  the  part  of  the 
area  specified  in  the  order,  before  such  day  in  any  year  as  may  be  fixed  by  the  order, 
and  the  master  or  person  in  charge  of  a  British  ship  shall  not  permit  such  ship  to  be 
employed  in  such  killing  or  capturing,  or  permit  any  person  belonging  to  such  ship 
to  act  in  breach  of  this  section. 

And  further — 

Any  person  who  is  guilty  of  any  breach  (by  any  act  or  default)  of  this  section,  shall 
be  liable  to  a  penalty  not  exceeding  five  hundred  pounds  for  each  offence. 

An  Order  in  Council  under  the  Act,  applying  the  Act  to  the  area 
described  in  the  Schedule  (see  supra),  and  declaring  the  season  to  commence 
on  3rd  April  in  each  year,  was  issued  on  8th  February  1876,  rescinded 
15th  February  1876,  and  re-enacted  1st  December  1876. 


Sea  LettCI*  or  Sea  Brief — One  of  the  documents  which  a 
neutral  vessel  must  carry  so  as  to  protect  her  from  capture  during  war.  It 
is  a  certificate  granted  by  the  neutral  State  giving  permission  to  the  master 
to  sail  under  the  flag  of  the  nation  to  which  he  belongs.  It  usually  specifies 
the  name  of  the  captain,  the  name,  description,  tonnage,  and  destination  of 
the  vessel,  nature  of  the  cargo,  etc.  (Arnould,  Marine  Insurance,  6th  ed.,  629 ; 
Holland,  Naval  Prize  Law,  48). 


Seaman. — The  collective  rights  of  seamen  on  board  a  ship  have 
been  already  dealt  with  under  Ckew  ;  the  present  article  deals  with  their 
individual  rights  and  liabilities,  with  the  exception  of  wages  (q.v.)  and 
salvage  (q.v.). 

These  are  now  codified  in  the  Merchant  Shipping  Act,  1894,  which 
regulates  the  (a)  engagement  of  seamen ;  (V)  their  rating ;  (c)  their  discharge ; 
for  the  payment  of  their  wages  by  advance  and  allotment,  money  orders  and 
savings  banks,  their  right  to  wages  and  mode  of  recovering  them,  and  reim- 
bursement of  relief  to  their  families,  see  Wages  (Maritime)  ;  (d)  the  custody 
of  their  property  on  their  decease ;  and  (e)  guards  against  their  being  left 
destitute,  or  abroad,  or  in  distress,  and  provides  for  their  being  sent  home ; 
it  also  provides  for  their  (/)  volunteering  into  the  navy,  their  provisions, 
health,  and  accommodation ;  (g)  their  protection  from  imposition  and  their 
discipline,  and  the  registration  of  and  returns  respecting  seamen  (see 
Eegistey  of  Ships)  ;  (h)  and  for  establishing  sailors'  homes  in  ports  in  the 
United  Kingdom. 

The  term  "  seaman  "  in  the  Act  includes  every  person,  except  masters, 
pilots,  and  apprentices,  employed  or  engaged  in  any  capacity  on  board  any 
ship  (s.  742),  e.g.  a  stevedore  (E.  v.  Judge  of  City  of  London  Court,  1890,  25 
Q.  B.  D.  339),  a  storekeeper  of  a  ship  in  port  {Thomson  v.  Hart,  1890,  18 
Sess.  Ca.  (4th)  Justic.  3),  a  butcher,  baker,  steward,  cook,  boatswain,  boat- 
swain's mate,  quartermaster,  and  able  seamen  {The  Great  Eastern,  1885,  5 
Asp.  511),  medical  men,  interpreters,  and  sea-fishing  boys  (ss.  303,  304; 
Temperley,  Merchant  Shipping  Act,  1894,  p.  381 ;  and  see  Wages  (Maritime)). 

(a)  As  regards  the  engagement  of  seamen,  no  person  may  engage  or 
supply  seamen  or  apprentices  for  any  ship  in  the  United  Kingdom  unless 
he  holds  a  licence  for  the  purpose  from  the  Board  of  Trade,  or  is  the  owner, 
master,  or  mate  of  the  ship,  or  is  bond  fide  the  servant  and  in  the  constant 
employment  of  the  owner,  or  is  a  superintendent ;  nor  may  any  person 
employ  any  other  person  to  do  so  who  has  not  similar  qualifications  to  those 
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in  the  former  case ;  and  no  person  may  receive  on  board  a  ship  a  seaman 
who,  to  his  knowledge,  has  been  engaged  in  contravention  of  this  provision, 
under  a  penalty  (s.  Ill) ;  such  licences  may  be  issued  by  the  Board  of 
Trade  for  such  time  as  it  thinks  fit,  and  may  be  granted  and  revoked  on 
such  terms  and  conditions  as  the  Board  thinks  fit  (s.  110);  and  no  person 
may  demand  or  receive  remuneration  from  anyone  who  either  is  or  seeks 
to  be  employed  as  a  seaman  or  apprentice,  except  the  fees  allowed  by  the 
Act,  under  penalty  (s.  112).  For  the  manner  of  engagement  with  the 
ship,  see  Crew. 

(&)  A  seaman  is  entitled  to  be  rated  as  an  A.B.,  i.e.  an  able-bodied  sea- 
man, when  he  has  served  at  sea  four  years  before  the  mast ;  but  fishermen 
employed  in  registered  decked  fishing  vessels  can  only  count  as  sea  service 
three  years  of  such  employment,  and  must  serve  at  least  one  year  at  sea 
in  a  trading  vessel  in  addition  thereto ;  and  such  service  may  be  proved  by 
certificates  of  discharge  (see  post),  or  certificates  of  service  granted  by  the 
Eegistrar-General  of  Shipping  (see  Eegistry  of  Ships),  or  otherwise 
(s.  126). 

(c)  A  seaman  serving  in  a  British  foreign-going  ship,  whether  registered 
in  or  out  of  the  United  Kingdom,  whose  engagement  ends  in  the  United 
Kingdom,  whether  the  agreement  with  the  crew  (q.v.)  be  a  voyage  or  run- 
ning agreement,  must  be  discharged  before  a  superintendent,  under  penalty 
to  the  owner  or  master ;  and  if  the  master  or  owner  of  a  home-trade  ship  so 
desire,  the  seamen  of  that  ship  may  be  discharged  in  the  same  way  (s.  127). 
A  seaman  who  is  discharged  from  a  ship  must,  on  his  discharge  or  on  pay- 
ment of  his  wages,  be  given  by  the  master  a  certificate,  in  a  form  approved 
by  the  Board  of  Trade,  specifying  the  period  of  his  service  and  the  time  and 
place  of  his  discharge,  under  penalty  (s.  128) ;  where  a  seaman  is  discharged 
before  a  superintendent,  the  master  must  give,  in  a  prescribed  form,  a  report 
of  the  conduct,  character,  and  qualifications  of  the  seaman  discharged,  or 
state  therein  that  he  declines  to  give  an  opinion  as  to  such  particulars,  or 
any  of  them,  and  the  superintendent,  if  the  seaman  so  request  him,  must 
give  him,  or  indorse  on  his  certificate  of  discharge,  a  copy  of  such  report  of 
character,  and  must  transmit  such  report  to  the  Eegistrar-General  of  Ship- 
ping and  Seamen,  or  as  the  Board  of  Trade  may  direct,  to  be  recorded  (s.  129) ; 
and  any  person  giving  wilfully  a  false  report  of  character,  or  forging  or 
altering  any  certificate  of  discharge  or  report  of  character  or  being  privy  to 
such  offences,  or  fraudulently  using  such  a  document,  is  guilty  of  a 
misdemeanour  (s.  130). 

(d)  Where  a  seaman  or  apprentice,  belonging  to  a  British  ship  whose 
voyage  is  to  end  in  the  United  Kingdom,  whether  foreign-going  or  a  home- 
trade  ship,  dies  on  that  voyage,  the  master  takes  charge  of  any  money  or 
effects  belonging  to  him  in  that  ship,  and  may,  if  he  think  fit,  have  such 
effects  sold  on  board ;  and  he  must  enter  in  the  official  log-book  the  amount 
of  the  money  and  a  description  of  the  effects,  and,  in  case  of  a  sale,  the 
things  sold  and  the  price  realised,  and  also  a  statement  of  the  sum  due  to  the 
deceased  for  wages,  and  the  deductions  to  be  made  therefrom,  and  this  entry 
must  be  signed  by  the  master  and  attested  by  a  mate  and  some  other 
member  of  the  crew  (s.  169).  In  such  a  case  where  the  ship,  before  coming 
to  the  United  Kingdom,  touches  at  and  remains  for  more  than  forty-eight 
hours  at  a  port  elsewhere,  the  master  must  report  the  case  to  the  British 
consul  there,  or  if  it  be  in  a  British  possession,  to  the  officer  of  customs  there, 
and  inform  him,  if  required,  of  the  ship's  destination  and  voyage ;  the  latter 
may  require  the  property  to  be  delivered  to  him,  and  if  so,  he  gives  a  receipt 
for  it,  and  indorses  the  agreement  with  the  crew  accordingly,  and   the 
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master  must  produce  this  receipt  to  a  superintendent  forty-eight  hours  after 
he  arrives  at  his  destination  in  the  United  Kingdom ;  if  the  officer  does  not 
so  require,  or  the  ship  proceeds  direct  to  the  United  Kingdom,  the  master 
must,  within  a  similar  time  to  that  last  stated,  deliver  the  property  to  the 
superintendent  at  his  destination  in  the  United  Kingdom ;  in  all  cases  of 
death  of  seamen  in  the  progress  of  a  voyage  the  master  must  give  to  the 
Board,  or  the  proper  officer  for  the  purpose,  a  proper  account  of  the 
property  of  the  deceased;  no  deduction  claimed  hy  the  master  in  such 
account  is  allowed  unless  verified  by  entry  in  the  official  log  (if  required  to 
be  kept)  or  by  proper  vouchers.  On  due  compliance  with  these  require- 
ments the  superintendent  in  the  United  Kingdom  grants  a  certificate  to 
the  master,  and  a  customs  officer  cannot  clear  inwards  a  foreign-going  ship 
without  this  certificate  (s.  170).  Non-compliance  with  these  provisions  as 
to  the  property  of  deceased  seamen  and  apprentices  is  punishable  by  fine, 
and  such  property  may  be  recovered  in  the  same  Court  and  manner  as 
wages  are  (s.  171).  Any  property  of  a  seaman  dying  abroad  belonging  to  a 
British  ship  whose  voyage  is  to  end  in  the  United  Kingdom,  or  having 
belonged  to  such  ship  within  six  months  prior  to  his  death,  which  is  not 
left  on  board  the  ship  to  which  he  belonged  at  the  time  of  his  death,  or  to 
which  he  last  belonged  before  his  death,  is  claimed  and  taken  charge  of  by 
the  chief  Customs  officer  in  the  case  of  a  British  possession,  or  by  the  consul 
in  other  cases  (s.  172);  and  either  of  these  officers  may  sell  any  of  such 
property,  and  must  quarterly,  or  when  required  by  the  Board,  remit  to  it 
the  property,  and  render  accounts  in  respect  of  it(s.  173).  Any  property  of 
a  seaman  who  dies  in  the  United  Kingdom  must  be  delivered  or  accounted 
for  by  the  master  to  the  superintendent  at  the  port  where  the  seaman  was 
or  was  to  have  been  discharged,  or  to  the  Board  (s.  175).  Any  such 
property  in  the  hands  of  the  Board  of  Trade,  after  payment  of  expenses 
incurred  in  connection  with  it  or  its  owner,  if  exceeding  £100  in  value,  is 
paid  or  delivered  over  to  the  legal  personal  representative  of  the  deceased ; 
if  not  exceeding  such  value,  it  is  paid  or  delivered  to  the  widow  or  child  or 
person  entitled  to  the  personalty  of  the  deceased  (s.  176).  As  to  seamen's 
wills,  see  Naval  Testament.  A  creditor  cannot  claim  from  the  Board 
such  property  by  virtue  of  representation  obtained  as  creditor ;  nor  can  he 
get  payment  thereout  if  the  debt  accrued  more  than  three  years  before  the 
death,  or  the  demand  is  not  made  in  two  years  after  it ;  and  any  claim  by  a 
creditor  must  be  made  in  a  particular  form,  verified  by  statutory  declaration, 
and  is  investigated  by  the  Board.  Such  investigation  may  be  delayed  for  a 
year,  and  if  the  property  is  claimed  in  that  time  by  a  widow  or  next-of-kin, 
etc.,  and  such  claim  is  allowed,  the  property  is  delivered  to  such  person ; 
but  the  creditor  has  the  same  rights  and  remedies  against  such  person  as 
he  would  have  against  the  legal  personal  representative  of  the  deceased 
(s.  178).  Where  no  claim  against  such  property  is  substantiated  in  six  years 
after  its  receipt,  the  Board  may  allow  or  refuse  the  claim  in  its  discretion, 
or  apply  the  property  to  the  Mercantile  Marine  Fund  (s.  179).  Forgery  or 
use  of  forged  documents,  or  false  evidence  or  representation  for  the  purpose 
of  obtaining  property  of  deceased  seamen,  is  punishable  by  penal  servitude 
or  imprisonment  (s.  180).  Property  of  a  seaman  discharged  or  invalided 
from  a  Queen's  ship  and  dying  on  board  a  merchant  ship  on  his  way  home, 
is  subject  to  the  same  regulations,  except  that  it  is  subject  to  the  directions 
of  the  Accountant-General  of  the  Navy  (s.  181). 

(e)  The  care  of  seamen  destitute  or  left  abroad  is  also  elaborately 
provided  for.  If  a  seaman  who  is  an  Asiatic,  or  African,  or  South  Sea  or 
Pacific  Ocean  Islander,  or  belongs  to  a  country  which  has  not  a  consul  in 
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the  United  Kingdom,  is  brought  to  the  United  Kingdom  in  a  British  or 
foreign  ship  and  left  there,  and  in  six  months  time  becomes  chargeable  on 
the  poor  rate,  or  liable  to  be  convicted  as  an  idle  or  disorderly  person  or  a 
vagrant,  the  master  or  owner  of  the  ship  if  she  is  British,  or  the  person 
who  is  consignee  of  the  ship  if  she  is  foreign,  when  the  seaman  is  so  left,  is 
liable  to  a  fine,  unless  he  can  show  that  the  seaman  left  the  ship  without 
the  master's  consent,  or  that  the  owner,  master,  or  consignee  has  afforded 
him  due  means  of  returning  to  his  native  country  or  the  country  where  he 
was  shipped ;  and  such  fine  may  be  ordered  to  be  applied  towards  the  relief 
or  sending  home  of  the  seaman  (s.  184).  See  also  s.  185  (duty  of  Secretary 
for  India  as  to  lascars,  etc.),  s.  186  (duty  of  masters  on  transfer  or  disposal 
of  vessel),  s.  187  (penalty  for  forcing  seaman  ashore),  s.  188  (or  leaving 
him  behind),  ss.  190-194  (relief,  maintenance,  etc.,  of  distressed  seamen 
abroad). 

(/)  Seamen  may  leave  their  ships  in  order  to  enter  the  Boyal  Navy 
without  being  guilty  of  desertion:  a  stipulation  in  an  agreement  by  a 
seaman  to  incur  forfeiture  or  loss  of  wages,  in  case  he  enters  that  service,  is 
void,  and  causing  such  a  stipulation  to  be  inserted  is  punishable  by  fine 
(s.  195);  and  a  seaman  leaving  his  ship  for  this  purpose  is  entitled  to  have 
all  his  effects  on  board  the  ship  he  leaves  delivered  to  him  by  the  master, 
under  penalty  (s.  196  ;  and  see  Wages  (Maritime)).  For  their  protection 
as  to  provisions,  health,  and  accommodation,  see  Chew.  They  are  also  given 
facilities  for  making  complaints  to  justices,  consuls,  or  officers  in  command 
of  Queen's  ships,  against  the  master  or  crew,  and  the  master  must  not 
prevent  this  under  penalty  (s.  211). 

(g)  Provision  is  also  made  for  protecting  them  from  imposition.  No  debt 
exceeding  five  shillings  incurred  by  a  seaman  after  he  has  engaged  to  serve, 
can  be  recovered  till  the  end  of  the  voyage  (s.  213).  Local  authorities 
(namely,  the  County  Council  in  London,  and  elsewhere  the  local  authority 
under  the  Public  Health  Act)  whose  district  includes  a  seaport,  may,  with 
the  approval  of  the  Board  of  Trade,  make  by-laws  (which  must  be  duly 
published  in  the  London  Gazette,  and  come  into  force  at  a  date  named 
therein)  for  seamen's  lodging-houses  in  their  district,  which  bind  owners 
and  employees  of  such  houses,  for  the  licensing,  inspection,  and  sanitary 
conditions  of  such  houses,  excluding  improper  persons  therefrom,  etc.,  and 
the  imposing  of  fines ;  and  if  the  local  authority  fail  to  make,  revoke,  or 
alter  any  such  by-law  within  a  time  named  by  the  Board  of  Trade,  the 
Board  made  do  so :  an  Order  in  Council  may  prohibit  any  but  persons 
licensed  by  such  by-laws  from  keeping  seamen's  lodging-houses  under 
penalty ;  local  authorities  may  defray  all  expenses  they  are  thus  put  to  out 
of  funds  at  their  disposal  as  sanitary  authority,  and  may  add  to  such  funds 
fines  received  under  this  section  or  any  by-law  (s.  214).  Penalties  are 
imposed  on  lodging-house  keepers  who  try  to  overcharge  seamen  (s.  215), 
or  who  detain  seamen's  effects  or  money  of  which  they  have  possession  or 
control,  though  they  may  deduct  therefrom  for  board  and  lodgings,  or 
otherwise  (and  a  Court  of  summary  jurisdiction  may,  besides  inflicting  a 
fine,  order  the  immediate  return  or  payment  thereof  to  the  seaman,  subject 
to  such  just  deduction  (s.  216)),  and  on  persons  who  solicit  seamen  to  lodge  in 
lodging-houses,  or  take  any  seaman's  effects  out  of  the  ship,  except  by  the 
seaman's  direction  and  the  master's  leave  (s.  217) ;  and  on  persons  (not 
being  naval  officers  or  persons  duly  authorised)  who  go  on  board  a  ship 
without  the  master's  permission  before  the  seamen  leave  or  are  discharged, 
or,  being  on  board,  remain  there  after  being  warned  to  leave  by  the  master, 
police,  or  Board  of  Trade  or  Customs  officers  (s.  218) ;  and  this  last 
vol.  xi.  28 
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provision  may  be  extended  to  foreign  ships  by  Order  in  Council,  on 
its  appearing  that  a  similar  privilege  is  allowed  to  British  ships  in  the 
country  to  which  these  foreign  ships  belong  (s.  219;  and  see  Foreign 
Seaman). 

The  following  provisions  are  also  made  as  to  discipline  of  seamen : — It 
is  a  misdemeanour  for  any  master,  seaman,  or  apprentice  belonging  to  a 
British  ship  to  do  anything  tending  to  the  immediate  loss,  destruction,  or 
serious  damage  of  the  ship,  or  to  endanger  life  or  limb  belonging  to  or  on 
board  the  ship,  or  to  refuse  or  omit  to  do  anything  which  he  ought  in  order 
to  prevent  any  of  the  foregoing  things  taking  place  (s.  220).  Desertion 
from  a  ship  makes  a  seaman  liable  to  forfeit  all  or  any  effects  he  leaves  on 
board,  and  wages  he  has  earned;  and  if  it  is  abroad,  also  the  wages  he  may 
earn  in  any  other  ship  till  he  next  returns  to  the  United  Kingdom,  and 
liable  also  to  satisfy  any  excess  of  wages  paid  by  the  ship  to  any  substitute 
engaged  in  his  place  at  higher  wages,  and  also,  except  in  the  United 
Kingdom,  to  imprisonment.  Absence  without  leave  makes  him  liable  to 
forfeit  two  days'  pay  out  of  his  wages,  and  for  every  twenty-four  hours  of 
absence,  more  pay  and  the  expenses  of  a  substitute,  and  also,  except  in 
United  Kingdom,  to  imprisonment  (s.  221).  A  deserter  or  absentee 
without  leave  from  a  snip  in  the  United  Kingdom  may  be  conveyed 
on  board  the  ship  by  the  master,  mate,  owner,  ship's  husband,  or  consignee, 
with  or  without  police  or  constables;  but  if  he  desires  it,  he  must  first 
be  taken  before  a  competent  Court,  and  if  such  conveyance  is  improper,  it  is 
punishable  by  a  fine :  but  this  bars  an  action  for  false  imprisonment  (s.  222). 
A  seaman  who,  out  of  the  United  Kingdom,  deserts  or  is  absent  without  leave 
may,  in  British  dominions  outside  the  United  Kingdom  and  outside  British 
dominions,  if  the  local  law  allows  it,  be  arrested  without  warrant  by  any  of 
the  persons  named  above,  and  may  be  conveyed  before  a  competent  Court  if 
he  so  requires,  but  otherwise  may  be  conveyed  at  once  on  board  his  ship.  If 
such  Court  thinks  the  arrest  unjustifiable,  the  person  making  it  or  causing 
it  to  be  made  is  liable  to  a  fine ;  but  this  bars  an  action  for  false  imprison- 
ment. If  outside  the  United  Kingdom  a  seaman  has  been  imprisoned  for 
these  offences  against  discipline,  and  is  required  to  join  his  ship  before 
his  engagement  ends  and  while  he  is  so  imprisoned,  a  justice  may,  on  the 
application  of  the  owner  or  master,  order  him  to  be  conveyed  on  board  his 
ship  for  the  purpose  of  proceeding  on  the  voyage  (s.  223).  The  Court  may 
order  a  deserter  or  absentee  without  leave,  if  outside  the  United  Kingdom, 
in  lieu  of  committing  him  to  prison,  to  be  taken  on  board  his  ship  in  order 
to  proceed  on  the  voyage,  and  the  costs  and  expenses  incurred  by  the 
master  or  owner  on  account  of  the  offence  to  be  deducted  from  wages 
already  earned  or  to  be  earned  by  the  offender.  In  the  United  Kingdom  a 
seaman  or  apprentice  who  means  to  absent  himself  may  give  notice  to  that 
effect  to  the  owner  or  master  not  less  than  forty-eight  hours  before  he 
ought  to  be  on  board  his  ship,  and  in  such  a  case  the  Court  cannot  exercise 
its  powers  under  this  section  (s.  224).  If  a  seaman  is  charged  with 
desertion  or  absence  without  leave,  and  one-fourth,  or  if  their  number 
exceed  twenty,  not  less  than  five,  of  the  seamen  belonging  to  the  ship 
allege  that  the  ship  is  unfit  to  proceed  to  sea  owing  to  unseaworthiness, 
overloading,  improper  loading,  defective  equipment,  etc.,  the  Court  having 
cognisance  of  the  case  may  receive  the  evidence  of  those  and  also  of  other 
persons,  and  if  the  allegation  is  groundless,  may  adjudicate  in  the  case, 
but  if  not,  shall  order  a  survey  to  be  held.  A  seaman  so  charged  cannot 
apply  for  such  a  survey  unless  he  has,  before  leaving  the  ship,  complained 
to  the  master  of  such  circumstances.     The  survey  must  be  held,  and  a 
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report  made  to  the  Court,  and  if  the  ship  was  fit  to  go  to  sea,  the 
seamen  have  to  pay  the  costs  of  the  survey  out  of  their  wages ;  if  she  is 
not  fit,  the  master  or  owner  pays  them,  and  is  also  liable  to  pay  the 
seaman  compensation  for  his  detention  before  the  Court  (s.  463).  The 
following  offences  by  a  seaman  against  discipline,  namely:  leaving  the 
ship  without  leave,  after  her  arrival  at  her  port  of  delivery,  and  before  she  is 
placed  in  security;  wilfully  disobeying  a  lawful  command;  continued  wilful 
disobedience  or  neglect  of  duty ;  assaulting  the  master,  mate,  or  certificated 
engineer  of  the  ship ;  combining  with  any  of  the  crew  to  disobey  lawful 
commands,  or  to  neglect  duty,  or  to  impede  the  navigation  of  the  ship  or 
progress  of  the  voyage ;  wilfully  damaging  his  ship  or  embezzling  or  wilfully 
damaging  her  stores  and  cargo,  or  being  convicted  of  any  act  of  smuggling 
whereby  loss  or  damage  is  caused  to  the  owner  or  master,  subject  him  to 
summary  punishment  by  forfeiture  of  wages  and  imprisonment  with  or 
without  hard  labour  (s.  225);  and  these  summary  remedies  are  not  to  affect 
other  remedies  of  an  owner  or  master,  provided  that  they  are  not 
compensated  more  than  once  for  the  same  damage  (s.  226).  A  penalty  is 
imposed  on  a  seaman  making  wilfully  and  fraudulently  a  false  statement  as 
to  his  last  ship  or  his  own  name  (s.  227).  All  offences  must  be  entered  in 
the  official  log  (q.v.),  and  signed  by  the  master  and  mate  or  one  of  the  crew 
(s.  228).  In  the  case  of  desertion  abroad,  the  master  must  show  the  entry 
of  it  in  the  log  to  the  person  authorised  to  give  certificates  for  leaving  seamen 
behind  abroad,  who  takes  a  copy  of  it  and  sends  it  to  the  Begistrar-General 
of  Shipping,  and  it  becomes  admissible  in  evidence  (s.  229);  and  a 
superintendent  keeps  at  his  office  a  register  of  deserters,  which  he  must 
show  on  request  to  masters  of  ships  (s.  230).  A  penalty  is  prescribed  for 
,  enticing  seamen  or  apprentices  to  desert  or  absent  themselves  from  duty, 
and  for  harbouring  deserters  (s.  236).  Stowaways  are  liable  to  a  fine,  and 
all  seamen  carried  under  compulsion  and  stowaways  are,  so  long  as  they  are 
in  the  ship,  deemed  to  belong  to  her,  and  are  subject  to  the  same  regulations 
and  liabilities  of  discipline  as  if  they  were  members  of  the  crew  (s.  237). 
With  regard  to  deserters  from  foreign  ships,  see  Foreign  Seaman. 

For  registration  of,  and  returns  regarding  seamen,  see  Crew  ; 
Eegistry  of  Ships. 

(h)  A  further  provision  for  the  benefit  of  seamen  is  the  power  given  to 
corporations  of  boroughs — being  ports  in  the  United  Kingdom,  and  any 
corporations,  associations,  or  trustees  in  such  ports  existing  for  public 
purposes  relating  to  the  government  or  benefit  of  persons  engaged  in 
the  British  merchant  service,  or  management  of  docks  and  harbours,  or 
other  public  purposes  connected  with  shipping  and  navigation,  with  the 
consent  of  the  Local  Government  Board — to  grant  sites  for  sailors'  homes 
(s.  259). 

All  these  statutory  provisions  apply  to  sea-going  ships  registered  in  the 
United  Kingdom,  with  certain  exceptions  in  the  case  of  ships  of  a  general 
lighthouse  authority,  pleasure  yachts,  or  fishing-boats  (see  below) ;  they 
also  apply  to  sea-going  British  ships  registered  out  of  the  United 
Kingdom  as  follows,  namely:  the  provisions  relating  to  the  shipping 
and  discharge  of  seamen  in  the  United  Kingdom  and  volunteering  into 
the  navy  apply  in  every  case ;  those  relating  to  the  property  of  deceased 
seamen  apply  where  the  crew  is  discharged,  or  the  first  destination  of  the 
ship  is  in  the  United  Kingdom :  all  apply  where  the  ships  trade  or  go 
between  any  port  in  the  United  Kingdom  and  any  port  not  situate  in  the 
British  possession  where  the  ship  is  registered ;  those  relating  to  the  rights 
of  seamen  as  regards  wages,  the  shipping  and  discharge  of  seamen  abroad, 
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leaving  them  abroad  and  relieving  them  in  distress  abroad,  their  provisions, 
health,  and  accommodation,  their  power  to  make  complaints,  their  protection 
from  imposition,  and  their  discipline  apply  in  every  case,  except  when  the 
ship  is  within  the  jurisdiction  of  the  British  possession  where  she  is  regis- 
tered (s.  261).  The  provisions,  namely,  those  relating  to  supply  of  seamen 
by  unlicensed  persons,  compulsory  discharge  and  payment  of  seamen's  wages 
before  a  superintendent,  and  delivery  of  account  of  wages,  deduction  and 
payment  of  fines  imposed  under  stipulation  in  the  agreements,  do  not  apply 
to  seamen  (including  masters)  in  ships  belonging  to  general  lighthouse  (q.v.) 
authorities  or  pleasure  yachts  (s.  262).  None  of  these  provisions  (except 
those  relating  to  volunteering  into  the  navy  and  property  of  deceased 
seamen)  apply  in  the  case  of  fishing-boats  exclusively  fishing  on  the  coasts 
of  the  United  Kingdom ;  those  relating  to  granting  certificates  of  discharge, 
or  the  offences  of  desertion,  absence  without  leave,  and  against  discipline, 
do  not  apply  to  any  fishing-boats,  whether  exclusively  so  fishing  or  not 
(s.  263).  Colonial  Legislatures  may  apply  any  of  these  provisions  which 
would  not  otherwise  so  apply  to  ships  registered  in  their  Colonies ;  and  if  so, 
they  take  effect  as  if  enacted  in  this  Act  (s.  264).  An  unregistered  ship  is 
deemed  to  be  a  registered  one  for  the  purposes  of  these  provisions  (s.  266). 

The  provisions  in  the  Act  with  regard  to  limitation  of  liability  in 
cases  of  collision  of  ships  do  not  take  away  any  liability  to  which  any 
master  or  seaman,  being  also  owner  or  part-owner  of  the  ship  to  which  he 
belongs,  is  subject  in  his  capacity  of  master  or  seaman  (s.  508). 

The  Employers  Liability  Act  does  not  apply  to  seamen  (38  &  39  Vict. 
c.  90,  s.  13 ;  43  &  44  Viet.  c.  16,  s.  11 ;  43  &  44  Vict  c.  42,  s.  8),  and  they 
are  in  common  employment  with  each  other  and  with  the  master,  and 
cannot  therefore  recover  from  the  shipowner  for  any  loss  or  injury  caused 
by  each  other's  negligence  (Medley  v.  Pinkney,  [1894]  App.  Cas.  224);  nor 
does  the  Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  c.  37). 

[Authorities. — Temperley,  Merchant  Shipping  Act;  Abbott,  Merchant 
Shipping ;  Maude  and  Pollock,  Merchant  Shipping.] 


Scai*Chei* — An  officer  of  the  customs,  whose  duty  is  to  search  vessels 
and  goods  for  prohibited  or  dutiable  goods.     See  Customs,  vol.  iv.  75. 


Searches. — Searches  to  be  made  by  purchasers  or  others  pre- 
liminary to  dealings  with  landed  or  other  property,  may  be  divided  into  two 
classes,  according  as  they  concern  title  or  otherwise.  The  former  are 
matter  of  necessity  in  order  to  perfect  title.  The  latter  are  rather  matter 
of  precaution  in  order  to  avoid  trouble  in  the  future.  The  search  for  lis 
pendens  affords  an  illustration  of  both  classes.  It  has  been  established  that 
the  "doctrine"  of  lis  pendens,  whereby  registration  affects  purchasers, 
mortgagees,  etc.,  with  notice,  applies  only  to  land  and  chattel  interests  in 
land,  and  not  to  personal  estate  ( Wigram  v.  Buckley,  [1894]  3  Ch.  (C.  A.) 
483) ;  nevertheless,  as  was  pointed  out  by  Lindley,  L.J.,  in  that  case,  it  is 
a  common  practice  for  conveyancers  to  advise  purchasers  and  mortgagees 
of  personal  estate  to  search  the  lis  pendens  registry,  so  as  "  to  keep  their 
clients  oilt  of  difficulties  and  possible  litigation."  The  question  what 
searches  ought  to  be  made,  must  necessarily  depend  on  the  nature  of  the 
particular  transaction,  and  is  often  one  of  considerable  difficulty  (see  Dart, 
V.  &  P.,  6th  ed,  p.  524). 

A  material  improvement  in  the  law  affecting  searches  as  to  "land 
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(which  expression  includes  lands,  messuages,  tenements,  and  hereditaments 
corporeal  or  incorporeal  of  any  tenure)  has  been  effected  by  the  Land 
Charges  Eegistration  and  Searches  Act,  1888,  (51  &  52  Vict.  c.  51). 
A  register  of  writs  and  orders  affecting  land  has  been  established  by  that 
Act  (s.  5)  at  the  Land  Eegistry  Office,  and  therein  may  be  registered  "  any 
writ  or  order  affecting  land  issued  or  made  by  any  Court  for  the  purpose  of 
enforcing  a  judgment,  statute,  or  recognisance,  and  any  order  appointing  a 
receiver  or  sequestrator  of  land "  (s.  5,  subs.  1) ;  and  every  such  writ  and 
order,  and  every  delivery  in  execution  or  other  proceeding  taken  in  pur- 
suance of  any  such  writ  or  order,  or  in  obedience  thereto,  is  void  as  against 
a  "  purchaser  for  value  "  (including  a  mortgagee,  or  lessee,  or  other  person 
who  for  valuable  consideration  takes  any  interest  in  land  or  in  a  charge  on 
land),  unless  the  writ  or  order  is  for  the  time  being  registered  in  pursuance 
of  the  Act.  For  observations  as  to  the  practical  effect  of  the  Act,  see 
Elphinstone  and  Clark  on  the  Act,  pp.  2,  3.  The  register  contains — (a)  the 
name,  address,  and  description  of  the  person  whose  land  is  affected ;  (b)  the 
date  and  nature  of  the  writ  or  order,  and  the  Court,  and  the  action  or 
matter  by'  and  in  which  the  writ  or  order  was  issued  or  made ;  (c)  the 
date  of  registration,  and  of  any  renewal  of  registration ;  (d)  the  name  and 
address  of  the  applicant  or  of  the  solicitor,  if  any,  making  the  application 
(Eules  under  the  Act,  r.  1).  Eegistration  of  a  writ  or  order  under  the  Act 
has  the  same  effect  as,  and  makes  unnecessary,  registration  in  the  Central 
Office  in  pursuance  of  any  other  Act.  The  expression  "judgment  "includes 
any  order  or  decree  having  the  effect  of  a  judgment  other  than  an  order 
made  by  a  Court  in  bankruptcy  (s.  4).  By  the  same  Act,  similar  registries 
with  similar  provisions  for  protection  of  purchasers  for  value  are  established 
for  deeds  of  arrangement  affecting  land,  and  for  land  charges. 

Usual  Searches. — In  the  case  of  freehold  lands,  the  usual  searches  at  the 
Land  Eegistry  (at  No.  33  Lincoln's  Inn  Fields)  are  for  executions,  etc.,  under 
part  ii.  of  the  Act  of  1888,  for  deeds  of  arrangement  under  part  hi, 
and  for  land  charges  under  part  iv.  Land  charges  created  before  1888  may 
be  searched  for  at  the  office  of  the  Board  of  Agriculture  (formerly  of  the 
Inclosure  Commissioners)  (Dart,  V.  &  P.  523,  note).  The  index  map  at  the 
Land  Eegistry  should  be  inspected  in  order  to  ascertain  that  the  title  has 
not  been  registered.  At  the  Central  Office  searches  should  be  made  for  lis 
■pendens  for  a  period  of  five  years,  for  judgments  in  the  name  of  any  person 
against  whom  judgment  could  possibly  have  been  obtained  before  24th 
July  1860  (the  commencement  of  the  Act  23  &  24  Vict.  c.  38),  for  Crown 
debts  for  five  years,  for  Crown  executions  as  from  1st  November  1865 
(see  the  Crown  Suits  Act,  1865,  28  &  29  Vict.  c.  104,  s.  48),  and  for 
annuities  registered  under  18  &  19  Vict.  c.  15,  s.  12,  as  from  24th  April 
1855.  Searches  for  enrolled  deeds  should,  if  necessary,  be  made  in  the 
enrolment  department  of  the  Central  Office.  In  the  case  of  copyholds, 
searches  for  Crown  debts  and  inspection  of  the  map  at  the  Land  Eegistry 
are  unnecessary,  but  the  Court  rolls  of  the  manor  should  be  searched  back 
to  the  surrender  on  which  the  last  purchaser  for  value  was  admitted  tenant. 
In  the  case  of  leaseholds,  the  searches,  except  that  for  Crown  debts,  which 
is  not  required,  are  the  same  as  for  freeholds  (see  Elphinstone  and  Clark, 
pp.  83,  162).  Where  the  vendors  are  trustees  or  mortgagees,  it  is  usual  to 
search  for  lis  pendens  only,  but  searches  in  the  local  registries,  and,  as 
regards  copyholds,  on  the  Court  rolls,  may  be  usefully  made  (see  Elphin- 
stone and  Clark,  155,  158,  159). 

Bankruptcy. — Searches  in  bankruptcy  are  necessarily  imperfect,  as  the 
register  at  the  Court  of  bankruptcy  is  not,  as  to  country  bankruptcies,  kept 
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up  to  date.  The  search  is  usually  made  for  five  years,  but  in  special  cir- 
cumstances it  should  be  extended  to  twelve  years.  The  matter  is  one  for 
the  discretion  of  the  solicitor  employed. 

Land  Charges.— By  the  Act  of  1888  (51  &  52  Vict.  c.  51),  "land 
charge"  is  denned  as  meaning  a  rent,  or  annuity,  or  principal  moneys 
payable  by  instalments,  or  otherwise,  with  or  without  interest  charged, 
otherwise  than  by  deed,  upon  land,  under  the  provisions  of  any  Act  of 
Parliament,  for  securing  to  any  person  either  the  moneys  spent  by  him  or 
the  costs,  charges,  and  expenses  incurred  by  him  under  such  Act,  or  the 
moneys  advanced  by  him  for  repaying  the  moneys  spent,  or  the 
costs,  charges,  and  expenses  incurred  by  another  person  under  the 
authority  of  an  Act  of  Parliament,  and  a  charge  under  the  35th  section  of 
the  Land  Drainage  Act,  1861,  or  under  the  29th  section  of  the  Agricultural 
Holdings  (England)  Act,  1883,  but  does  not  include  a  rate  or  scot. 

Charges  on  land  in  favour  of  local  authorities  for  street  expenses  under 
sec.  257  of  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  have  been 
held  not  to  require  registration  under  the  Land  Charges,  etc.,  Act  of  1888 
(see  R.  v.  Vice-Registrar  of  Land  Registry,  1889,  24  Q.  B.  D.  178).  The 
case  was  not  argued  on  behalf  of  any  purchaser  for  value,  and  therefore  can 
hardly  be  regarded  as  an  authority ;  but  it  cannot  safely  be  disregarded,  and 
inquiry  at  the  offices  of  the  local  authorities  as  to  the  existence  of  such 
charges,  where  the  nature  of  the  property  renders  it  desirable,  should 
therefore  not  be  neglected  (see  Dart,  V.  &  P.  524).  In  London,  searches 
should  also  be  made  at  the  County  Hall  for  orders  in  respect  of  dangerous 
structures  under  the  London  Building  Act,  1894  (57  &  58  Vict  c.  ccxiii.), 
sec.  116,  replacing  sec.  18  of  the  Metropolitan  Building  Act,  1882  (45  &  46 
Vict.  14).  For  an  enumeration  of  registered  charges  under  various  Acts  of 
Parliament,  public,  local,  and  personal,  see  Elphinstone  and  Clark,  pp.  109 
et  sea. 

Powers  of  Attorney. — An  alphabetical  index  of  the  names  of  the  grantors 
of  all  powers  of  attorney  filed  under  sec.  48  of  the  Conveyancing  Act,  1881 
(44  &  45  Vict.  c.  41),  is  kept  at  the  Central  Office,  and  may  be  searched  by 
any  person ;  but  no  copies  or  extracts  may  be  taken  other  than  those  made 
by  the  office. 

Local  Searches. — In  the  case  of  land  (other  than  copyhold)  in  Middlesex 
or  Yorkshire,  it  is  usual  to  search  the  local  registries.  The  Middlesex 
registry  has  now,  under  the  Land  Eegistry  (Middlesex  Deeds)  Act,  1891 
(54  &  55  Vict.  c.  64),  been  transferred  to  the  Land  Eegistry.  The  search 
should  in  all  cases  be  carried  back  to  the  last  purchase  or  mortgage,  but  a 
longer  search  is  sometimes  required. 

Order  61,  r.  22  provides  that  the  registrar  of  judgments  shall  not 
receive  any  memorandum  of  a  judgment,  lis  pendens,  annuity,  Crown  debt, 
or  other  incumbrance  after  2  p.m.  A  search,  therefore,  up  to  that  hour  on 
the  day  of  completion,  will  disclose  all  incumbrances  registered  so  as  to 
affect  a  purchaser. 

Official  Searches. — These  take  place  in  the  Central  Office  under  Order  61, 
r.  23,  and  sec.  2  of  the  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  and 
in  the  Land  Eegistry  under  the  Land  Charges,'  etc.,  Act,  1888,  s.  17,  and  the 
Land  Charges  Eules,  1889. 

When  the  search  is  to  be  made  in  the  Central  Office  under  sec.  2  of  the 
Conveyancing  Act,  1882,  the  person  requiring  the  search  to  be  made  is  to 
deliver  in  the  office  a  requisition  in  that  behalf  referring  to  the  section. 
The  requisition  must  be  in  writing,  signed  by  the  person  making  it,  and 
specifying  the  name  against  which  he  desires  the  search  to  be  made,  or  in 
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relation  to  which  he  requires  an  office  copy  certificate  of  result  of  search,  and 
he  must  satisfy  the  proper  officer  that  the  search  is  required  for  the  purposes 
of  the  section  (see  s.  2  of  the  Act,  subss.  2  and  4).  By  the  rules  under  the 
Act  it  is  required  that  the  requisition  should  state  the  name  and  address  of 
the  person  making  it,  and  should  be  filed  in  the  office  where  the  search  has 
been  made.  Upon  delivery  of  the  requisition,  the  proper  officer  ig 
diligently  to  make  the  search  required,  and  to  make  and  file  in  the  office 
a  certificate  setting  forth  the  result  thereof ;  office  copies  of  the  certificate 
are  to  be  issued  on  requisition,  and  an  office  copy  is  to  be  evidence  of  the 
certificate  (subs.  2).  In  favour  of  a  purchaser,  as  against  persons  interested 
under  or  in  respect  of  judgments,  deeds,  or  other  matters  or  documents, 
the  certificate,  according  to  the  tenor  thereof,  is  to  be  conclusive,  affirma- 
tively or  negatively,  as  the  case  may  be  (subs.  3).  It  must,  however,  be 
remembered  that  the  certificate  can  only  be  conclusive  of  the  fact  that  no 
entry  exists  against  the  person  described  in  the  requisition  (see  Elphinstone 
and  Clark,  166).  Forms  of  requisition  and  certificate  are  given  by  the 
rules,  adapted  respectively  to  searches  (1)  in  the  Enrolment  Office  for  deeds 
or  other  documents  enrolled  (Forms  III.,  VII) ;  (2)  in  the  Bills  of  Sale 
Department,  for  bills  of  sale  (Forms  IV.,  VIII.) ;  (3)  in  the  registry  of 
certificates  of  acknowledgments  of  deeds  by  married  women  (Forms  V.,  IX.) ; 
and  (4)  in  the  registry  of  judgments,  for  judgments,  revivals,  decrees, 
orders,  rules,  and  lis  pendens,  and  for  judgments  at  the  suit  of  the  Crown, 
statutes,  recognisances,  Crown  bonds,  inquisitions,  and  acceptances  of  office 
(Forms  VI.,  X.).  The  declaration  as  to  the  purposes  for  which  the  search 
is  required  {ex  gr.  sale,  mortgage,  or  lease  by  A.  to  B.)  may  either  be  con- 
tained in  the  requisition  or  in  a  separate  instrument  (see  Forms  I.,  II.). 
A  solicitor  who  obtains  an  office  copy  certificate  of  result  of  search  is  not 
to  be  answerable  in  respect  of  any  loss  that  may  arise  from  error  in  the 
certificate  (subs.  8) ;  and  the  same  protection  is  extended  to  trustees, 
executors,  agents,  or  other  persons  in  a  fiduciary  position,  whether  acting 
by  a  solicitor  or  obtaining  the  certificate  personally.  Where  a  certificate 
has  been  issued,  and  it  is  desired  that  the  search  be  continued  in  the  same 
name  to  a  date  not  more  than  one  calendar  month  subsequent  to  the  date 
of  the  certificate,  the  search  may  be  continued  on  requisition,  and  the  result 
of  the  continued  search  may  be  indorsed  on  the  original  certificate.  Forms 
of  requisition  and  indorsement  ,are  given  (see  Forms  XL,  XII.).  By  sec.  17 
of  the  Land  Charges,  etc.,  Act,  1888,  the  provision  as  to  searches,  and  the 
protective  provisions  contained  in  sec.  2  of  the  Conveyancing  Act,  1882, 
are  made  applicable  to  searches  in  any  register  or  index  kept  in  pursuance 
of  that  Act ;  and  forms  corresponding  with  those  prescribed  under  the  Act 
of  1882  are  given  in  the  schedule  to  the  Land  Charges  Rules,  1889. 


Search  Warrant  is  an  order  of  a  justice  of  the  peace  authorising 
the  persons  named  or  described  therein  to  enter  a  building,  named  or 
described,  to  search  for  goods  named  or  described,  and  to  seize  them  if  found. 
Search  without  a  warrant  is  illegal,  except  in  cases  within  sec.  16  of  the 
Prevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112). 

The  only  common  law  search  warrant  is  for  stolen  goods,  which  is 
granted  only  on  a  sworn  information  that  the  applicant  for  the  warrant 
suspected  the  commission  of  a  felony  (or  larceny)  in  respect  of  property  of 
his,  and  that  it  is  in  the  place  which  he  wishes  to  have  searched  {Jones  v. 
German,  [1896]  2  Q.  B.  418  ;  [1897]  1  Q.  B.  375).  Such  a  warrant  may  be 
issued  and  executed  on  Sundays  (11  &  12  Vict.  c.  42,  s.  4).     The  common 
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law  warrant  is  supplemented  by  sec.  103  of  the  Larceny  Act,  1861,  author- 
ising the  issue  of  search  warrants  in  respect  of  property  obtained  by  offences 
against  that  Act,  and  is  extended  to  fugitive  offenders  from  the  colonies  by 
44  &  45  Vict.  c.  69,  s.  24.    See  Stolen  Property. 

The  officer  must  take  the  warrant  with  him  (Codd  v.  Cabe,  1876,  1 
Ex.  D.  352) ;  and  should  demand  admission  before  exercising  his  right  to 
enter  by  force  (Launock  v.  Brown,  1818,  2  Barn.  &  Aid.  592),  and  should 
take  with  him  a  person  able  to  identify  the  property  to  be  searched  for. 
See  Stolen  Property. 

General  warrants  for  the  search  for  documents,  etc.,  are  illegal  (Entick 
v.  Carrington,  1765,  19  St.  Tri.  1030). 

The  warrant  cannot  be  backed.  If  issued  by  a  borough  justice  it  may 
be  executed  in  the  adjoining  county  within  seven  miles  of  the  borough 
(45  &  46  Vict.  c.  50,  s.  223). 

Particular  provisions  for  the  grant  and  execution  of  search  warrants  are 
made  by  many  statutes.  Most  of  these  are  enumerated  in  Archibald's  Met. 
Police  Guide,  ed.  1896,  p.  391.  The  principal  Acts  are  given  in  the  annexed 
table : — 

Search  for  Property. 

Issued  by.  Execution. 

Court   of    sum- 


Purpose. 

Military  property  reason 

ably  suspected  to  be  un-        mary     juns- 
lawf  ully  possessed  diction 

Property  stolen  or  unlaw-    A  justice 
fully  obtained  and  pos- 
sessed by  a  dealer  in  old 
metals 

Obscene  publications  kept    A  justice 
for  sale 

Instruments  of  forgery 

Coining  tools,  etc. 

Property     unlawfully 
pawned 

Concealed   property  of    a 
bankrupt 


Act. 


As  in  case  of    44   &   45   Vict, 
stolen  goods        153  (5). 


c.   58,  s. 


24  &  25  Vict.  c.  110,  s.  4; 
and  see  2  &  3  Vict.  c. 
71,  s.  25. 

20  &  21  Vict.  c.  83. 


A  justice 

24  &  25  Vict.  c.  98,  s.  46. 

A  justice 

24  &  25  Vict.  c.  99,  s.  27. 

A  justice 

35  &  36  Vict.  c.  93,  s.  36. 

Court  in  which 

45  &  46  Vict.  c.  52,  ss.  57, 

bankruptcy  is 

119  ;  Bankruptcy  Rules, 

pending 

1886,  r.  84. 

A  justice 

24  &  25  Vict.  c.  97;  24  & 

25  Vict.  c.  100,  s.  65. 

A  justice 

38  &  39  Vict.  c.  17,  s.  73; 

46  &  47  Vict.  c.  3,  s.  8. 

A  justice 

34  &  35  Vict.  c.  105,  s.  13. 

A  justice 

38&39  Vict.  c.  55,  s.  119; 

Explosives    made   or   pos- 
sessed to  commit  felonies 

Explosives  kept  in  breach    A  justice 
of  Act 

Petroleum  kept  in  breach 
of  Act 

Unsound  food    . 


And  see  Customs  ;  Excise  ;  Inland  Revenue. 
Search  for  Persons. 


53  &  54  Vict.  c.  59,  s.  28; 

54  &  55  Vict.  c.  76,  s.  115. 


Vagrants  concealed  in  lodging    A  justice 

houses 
In  disorderly  houses     .         .        A  justice 


5  Geo.  iv.  c.  83,  s.  13. 


48  &  49 


In  betting  houses 
In  gaming  houses 


25  Geo.  ii.  c.  36,  s.  2  . 
Vict.  c.  69,  s.  13. 
A  justice  16  &  17  Vict.  c.  119,  s.  11. 

A  justice  8  &  9  Vict.  c.  109,  s.  3. 

In  the  Metropolitan  Police  District,  the  Commissioners  of  Police  who  are  justices  may, 
instead   of  a  search  warrant,  give  a  written  authority  to  a  superintendent  of  police 
(8  &  9  Vict.  c.  109,  s.  6  ;  16  &  17  Vict.  c.  119,  s.  12). 
Women  or  girls  abducted  or        A  justice  48  &  49  Vict.  c.  69,  s.  10. 

detained 
Children      ....         A  justice  57  &  58  Vict.  c.  41,  s.  10. 

Infants         ....        Two  justices  60  &  61  Vict.  c.  57,  s.  3. 
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Seashore. — See  Foreshore. 


Seaworthiness — The  implied  warranty  that  at  the  commence- 
ment of  a  voyage  the  ship  is  seaworthy  for  the  adventure  insured.  See 
Marine  Insurance,  vol.  viii.  at  p.  169 ;  Seaman. 


Secondary. — See  London  City,  vol.  viii.  at  p.  15. 
Secondary  Conveyances. — See  Derivative  Conveyances. 
Secondary  Evidence.— See  Evidence. 


Secretary  {of  a  Joint  Stock  Company  formed  under  the  Companies 
Acts,  1862-1893). — The  duties  of  a  secretary — -an  officer  to  be  found  on  the 
staff  practically  of  every  company — are,  strictly  speaking,  clerical  and 
ministerial ;  he  is  to  carry  out  the  orders  of  the  directors,  and  in  the  absence 
of  authority,  express  or  implied,  cannot  act  on  his  own  initiative  (see  per 
Esher,  M.  E.,  and  Bowen,  L.J.,  in  Newlands  v.  National  Employers'  Accident 
Association,  1885,  54  L.  J.  Q.  B.  428 ;  and  Barnett  v.  South  London 
Tramways  Co.,  1887,  18  Q.  B.  D.  815).  But  in  most  companies  much  of 
the  business  is  left  to  him;  hence  his  powers  and  duties  are  to  be 
determined  in  each  case  from  the  particular  facts  before  the  Court.  He 
is,  generally,  not  a  person  authorised  to  induce  persons  to  take  shares,  or 
to  make  bargains  in  respect  of  them  {Newlands  v.  National  Employers' 
Accident  Association,  supra),  whether  purporting  to  act  on  behalf  of  the 
company  (S.  C),  or  not  {Partridge  v.  Albert  Life  Assurance  Co.,  16  Sol.  J. 
199).  The  correspondence  of  the  company  is  conducted  through  him,  and 
it  is  assumed,  in  the  absence  of  evidence  to  the  contrary,  that  a  letter  on  the 
company's  business,  signed  by  him,  is  the  letter  of  the  company  (per  Jessel, 
M.  E,  in  Johnson  v.  Lyttle's  Iron  Agency,  1877,  5  Ch.  D.  at  p.  691).  It 
seems  to  be  within  his  ordinary  function  to  "  certify  "  a  transfer,  i.e.  to 
stamp  on  the  margin  of  the  transfer  "  certificate  lodged,"  or  words  to  that 
effect ;  such  certification  is  not  the  same  thing  as  issuing  a  certificate  of  the 
shares:  its  exact  effect  is  not  even  now  quite  clear;  but  see  Bishop  v. 
Balkis  Consolidated  Co.,  1890,  25  Q.  B.  D.  512 ;  and  contrast  it  with  In  re 
Concession  Trust,  [1896]  2  Ch.  757. 

The  method  of  appointment  of  the  secretary  depends  on  the  provisions 
of  the  articles  of  association ;  in  the  absence  of  special  provisions  the  ordinary 
rules  of  law  relating  to  the  engagement  of  servants  and  agents  apply. 
Frequently  the  articles  of  association  provide  that  a  certain  person  shall  be 
secretary  and  on  certain  terms,  but  it  is  probable  that  that  person  cannot 
utilise  the  article  to  compel  the  company  to  engage  him,  or  to  accept  or  con- 
tinue his  services  on  the  terms  {Eley  v.  Positive,  etc.,  Co.,  1876,  1  Ex.  D.  88  ; 
Browne  v.  La  Trinidad,  1887,  37  Ch.  D.  1) ;  possibly  if  he  renders  services 
he  may  sue  on  an  implied  contract  to  pay  for  them  on  the  terms  of 
the  article.  See  the  subject  dealt  with  at  length  in  Palmer,  Company 
Precedents,  7th  ed.,  vol.  i.  pp.  373  et  seq. 

The  duties  of  a  secretary  of  a  company  vary  so  much  in  their  nature 
that  it  is  impossible  to  generalise  them.   He  writes  the  letters,  he  keeps  the 
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minutes,  he  has  charge  of  the  books, — which  to  a  large  extent  he  keeps, — 
he  attends  to  transfers,  he  prepares  the  annual  return  to  the  Eegistrar  of 
Joint  Stock  Companies  (Companies  Act,  1862,  s.  26,  and  1867,  s.  32).  He 
is  liable  to  a  penalty  of  £50,  as  an  officer  under  the  Act  of  1862,  s.  42,  if  he 
uses  or  authorises  the  use  of  a  seal,  purporting  to  be  the  seal  of  the 
company,  whereon  the  company's  name  is  not  engraven  as  required  by 
sec.  41  of  the  Act ;  also  if  he  issues  or  authorises  the  issue  of  any  notice, 
advertisement,  or  other  official  publication  of  the  company,  or  signs  or 
authorises  the  signature  on  behalf  of  the  company  of  any  bill  of  exchange, 
cheque,  order  for  money  or  goods,  invoice,  receipt,  order  for  money  or 
goods,  etc.,  wherein  the  name  of  the  company  is  not  mentioned ;  and  he  is 
further  liable  to  the  holder  for  the  amount  of  any  such  bill  of  exchange, 
promissory  note,  cheque,  or  order  for  money  or  goods.  He  will  also  be 
subject  to  penalties  if  he  knowingly  and  wilfully  authorises  or  permits  the 
omission  of  any  charge  from  the  register  of  mortgages,  or  refuses  to  allow 
any  creditor  or  member  to  inspect  this  register  at  reasonable  times 
(Companies  Act,  1862,  s.  43).  He  is  punishable  in  the  criminal  Courts 
for  destroying  or  falsifying  books,  papers,  etc.  (Companies  Act,  1862, 
s.  166).  On  the  other  hand,  he  has  the  indemnity  which  an  agent 
ordinarily  is  entitled  to,  and  frequently  a  larger  indemnity  is  given  him  by 
the  articles  of  association. 

A  secretary  is  liable  if  he  improperly  accepts  sums  of  money  from  those 
dealing  with  the  company  (M'Kay  case,  1875,  2  Ch.  D.  1);  and  he  may  be 
sued  at  law,  or,  on  the  winding  up  of  the  company,  be  attacked  by  means  of 
a  misfeasance  summons  issued  under  the  provisions  of  the  Companies 
Winding-up  Act,  1890,  s.  10 ;  as  to  this,  see  Palmer's  Company  Precedents, 
7th  ed.,  pt.  ii.  p.  539.  He  may  in  some  cases  be  responsible  to  allottees 
for  false  statements  made  in  the  prospectus,  but  not  qud  secretary:  the 
liability,  if  any,  arises  only  if  he  is  a  "person  who  has  authorised 
the  issue  of  the  prospectus "  (53  &  54  Vict.  c.  64,  Directors  Liability 
Act). 

An  order  for  winding  up  discharges  the  secretary ;  but  if  his  services  be 
continued  in  the  business,  there  is  evidence  that  he  has  been  re-engaged  as 
the  servant  of  the  company  in  liquidation  (MacDowell's  case,  1886, 
32  Ch.  D.  366);  the  precise  result  of  this  cannot  be  stated  in  general 
language.  A  similar  result  may  arise  when  the  Court  appoints  a  receiver ; 
see  on  this,  Reid  v.  Explosives  Co.,  1887,  19  Q.  B.  D.  264.  The  secretary 
would,  it  seems,  be  entitled  to  preferential  payment  of  his  salary  to  such 
extent  as  is  provided  for  by  the  Preferential  Payments,  etc.,  Act,  1888,  as 
extended  by  the  Preferential  Payments  Act  of  1897. 

The  secretary,  in  a  winding  up  by  the  Court,  must  join  in  making 
out  and  verifying  the  statement  of  affairs  required  by  the  Winding-up 
Act,  1890,  s.  7.  He  is  also  liable  to  public  examination  under  sec.  8  of 
the  same  Act,  but  only  if  the  official  receiver  in  his  special  report  alleges 
against  him  personally  a  primd  facie  case  of  fraud  in  relation  to  the  company 
(Ex  parte  Barnes,  [1896]  App.  Cas.  146). 


Secretary  of  Embassy. — See  Diplomatic  Agents,  vol.  iv. 
pp.  255,  256. 


Secretary  Of  State The  history  of  this  office  goes  back  to 

the  thirteenth  century,  when  the  secretarial  duties  previously  performed  by 
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the  Chancellor  passed  into  the  hands  of  an  officer  of  the  household  known 
as  the  King's  Secretary.  For  a  long  time  the  King's  Secretaries — it  became 
customary  to  appoint  two  secretaries — were  mere  clerks  charged  with  the 
execution  of  the  royal  orders.  In  the  fifteenth  century  one  of  them  had 
the  custody  of  the  Signet,  and  became  responsible  for  Crown  grants, 
which  could  not  pass  the  Privy  and  Great  Seals  without  an  authority 
under  the  Signet.  In  the  reign  of  Henry  viii.,  the  King's  Secretary,  if  a 
bishop  or  a  baron,  was  given  precedence  over  other  bishops  and  barons,  and 
one  was  to  sit  in  each  House  of  Parliament.  The  King  still  governed  with 
the  advice  of  the  Privy  Council  and  its  Committees ;  the  Secretaries  acting 
as  channels  of  communication  between  the  Crown  and  the  Council  and 
its  Committees,  a  duty  which  they  also  discharged  as  regards  the  represent- 
atives of  foreign  Powers,  and  the  subjects  at  large.  "  They  were  employed 
to  make  up  despatches  at  the  conclusion  of  councils,  and  not  to  govern  or 
preside  in  these  councils."  In  the  reign  of  Elizabeth,  Sir  Robert  Cecil  bore 
the  title  of  Principal  Secretary  of  Estate. 

After  the  Eestoration,  when  Committees  of  the  Privy  Council 
were  appointed  for  different  departments  of  business,  the  Secretaries  of 
State  were  to  be  of  all  the  Committees.  They  also  belonged  to  the  informal 
body  of  trusted  counsellors  who  developed  into  the  Cabinet  (q.v.).  Their 
position  in  the  Cabinet  gave  them  a  preponderating  influence  on  the 
Committees,  which  they  gradually  superseded,  becoming  themselves  the 
sole  advisers  of  the  Crown  in  the  business  of  their  departments,  subject  to 
the  growing  control  of  the  Cabinet  and  their  responsibility  to  the  House 
of  Commons.  Until  1783  the  Secretary  of  State  for  the  Northern  Depart- 
ment advised  the  Crown  as  to  foreign  relations  with  the  Northern  Powers 
of  Europe,  and  the  Secretary  of  State  for  the  Southern  Department,  as  to 
foreign  relations  with  the  Southern  Powers,  domestic  affairs,  Ireland,  and 
the  colonies.  From  1707  to  1746  there  was  a  third  Secretary  of  State  for 
Scotland,  and  from  1768  to  1782,  a  Secretary  of  State  for  the  Colonies.  In 
1782  the  Northern  Department  became  the  Foreign  Office,  and  the  Southern 
Department  the  Home  Office,  with  Irish  and  Colonial  business  attached, 
the  office  of  Secretary  of  State  for  the  Colonies  being  for  the  time  abolished. 
A  Secretary  of  State  for  War  was  appointed  in  1794,  and  the  colonies 
were  transferred  to  him  from  the  Home  Office  in  1801.  In  1854  separate 
Secretaries  of  State  were  appointed  for  War  and  for  the  Colonies,  and  in 
1858  a  fifth  Secretary  of  State  was  appointed  for  India.  The  Secretaries 
of  State  advise  the  Crown  in  the  exercise  of  its  prerogative  (q.v.)  and 
statutory  powers  relating  to  their  respective  departments ;  and  have  also 
powers  conferred  upon  them  individually  by  statute.  (See  Colonial 
Office  ;  Foreign  Office  ;  Home  Office  ;  India  Office,  in  Appendix,  vol. 
xii. ;  Wae  Office.)  Unless  where  otherwise  provided  by  statute,  each 
Secretary  of  State  may  discharge  the  duties  of  the  other  Secretaries.  The 
manner  of  appointment  is  by  delivery  of  the  secretarial  seals,  the  Signet, 
a  small  seal,  and  the  cachet.  Not  more  than  four  Secretaries  of  State 
may  sit  in  the  House  of  Commons  at  the  same  time.  The  recently  appointed 
Secretary  for  Scotland  does  not  enjoy  the  rank  and  emoluments  of  a 
Principal  Secretary  of  State.  For  a  further  history  of  the  office,  see  the 
great  case  of  general  warrants  (Entick  v.  Carringtcm,  1765,  19  St.  Tri.  1030), 
which  decided  that  a  Secretary  of  State  had  no  right  to  issue  general 
warrants  or  search  warrants  to  seize  the  papers  of  the  alleged  author  of  a 
seditious  libel.  He  may,  however,  issue  a  warrant  of  arrest  for  treason  or 
treasonable  practices  (B.  v.  Despard,  1798,  7  T.  E.  736 ;  4  E.  E.  563 ;  R  v. 
Oxford,  1840,  4  St.  Tri.  N.  S.  497). 
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Secret  Disposition. — See  Bikth,  Concealment  of,  vol.  ii. 
at  p.  152. 


Secret  Preparation. — See  Trade  Secket. 
Secret  Profits. — See  Principal  and  Agent. 
Secret  Trust.— See  Trusts. 


Security  for  COStS. — 1.  In  the  High  Court. — In  certain  cases 
the  defendant  may  require  the  plaintiff,  before  proceeding  with  the  action, 
to  give  security  for  costs, — the  object,  of  course,  being  to  prevent  a  defendant 
being  harassed  with  litigation  unless  there  is  some  responsible  person  who 
can  be  made  liable  for  the  costs  if  the  action  fails.  The  cases  in  which 
such  security  can  be  required  are  as  follows : — 

(1)  Where  the  sole  plaintiff  is,  or  all  the  plaintiffs  are,  resident  out  of  the 
jurisdiction  (Crozat  v.  Brogden,  [1894]  2  Q.  B.  30  ;  Republic  of  Costa  Rica  v. 
Erlanger,  1876,  3  Ch.  D.  62 ;  D'Hormusgee  v.  Grey,  1883,  10  Q.  B.  D.  13 ; 
Archibald,  Practice,  p.  310).  A  plaintiff  ordinarily  resident  out  of  the  juris- 
diction may  be  required  to  give  security  though  temporarily  resident 
within  the  jurisdiction  (Order  65,  r.  6  a ;  Michiels  v.  The  Empire  Palace  Co., 
1892,  66  L.  T.  132).  Security  will  not,  however,  be  required  from  a 
plaintiff  who  is  abroad  in  an  official  capacity  on  the  public  service  (Cole- 
brook  v.  Jones,  1751,  1  Dick.  154;  Evelyn  v.  Chippendale,  1839,  9  Sim.  497), 
or  is  resident  in  Scotland  or  Ireland  (Judgments  Extension  Act,  1868,  31  & 
32  Vict.  c.  54,  s.  5  ;  In  re  Howe  Machine  Co.,  1889, 41  Ch.  D.  118),  or  though 
permanently  residing  out  of  the  jurisdiction,  has  substantial  property  within 
it  (Redondo  v.  Chaytor,  1879,  4  Q.  B.  D.  p.  457 ;  Hamburgher  v.  Poetting, 
1882,  30  W.  R  769  ;  Redfern  v.  Redfern,  1891,  63  L.  T.  780 ;  In  re  Apollinaris 
Co.'s  Trade  Marks,  [1891]  1  Ch.  1). 

A  defendant  resident  out  of  the  jurisdiction,  who  has  set  up  a  counter- 
claim, will  not  be  required  to  give  security  for  costs  (Heck  v.  Taylor,  [1893] 
1  Q.  B.  560),  unless  his  counter-claim  is  really  a  cross-action,  so  that  he  is 
virtually  plaintiff  (Sykes  v.  Sacerdoti,  1888, 15  Q.  B.  D.  422).  Where,  on  an 
application  to  rectify  the  register  of  trade  marks,  both  parties  were  resident 
out  of  the  jurisdiction,  both  were  ordered  to  give  security  (La  Compagnie 
Generate  d'Eaux  Minerales  et  de  Bains  de  Mer,  [1891]  3  Ch.  451).  As  to 
security  for  costs  in  an  interpleader  issue,  see  Tomlinson  v.  The  Land  and 
Finance  Corporation  Ltd.,  1884,  14  Q.  B.  D.  539. 

(2)  Where  the  plaintiff  misdescribes  his  residence  in  the  writ,  or  is 
fraudulently  keeping  out  of  the  way  (Redondo  v.  Chaytor,  1879,  4  Q.  B.  D. 
p.  458  ;  In  re  Sturgis  British  Motive  Power  Syndicate,  1885,  34  W.  R  163  ; 
Morgan  and  Wurtzburg  on  Costs,  p.  10,  and  cases  there  cited). 

(3)  Where  the  plaintiff  is  a  person  privileged  from  arrest,  e.g.  an 
ambassador's  servant  (Goodwin  v.  Archer,  1727,  2  P.  Wms.  452  ;  Lord  Aid- 
borough  v.  Barton,  1834,  2  Myl.  &  K.  401). 

(4)  Where  the  plaintiff  is  a  limited  company,  and  there  is  reason  to 
believe  that  the  assets  of  the  company  will  be  insufficient  to  pay  the  costs 
(Companies  Act,  1862,  25  &  26  Vict.  c.  89,  s.  69 ;  Moscow  Gas  Co.  v.  Inter- 
national Financial  Soc.,  1872,  L. B.  7  Ch.  225 ;  Northampton  Coal  Co.  v.  Midland 
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Waggon  Co.,,  1878,  7  Ch.  D.  500 ;  Pure  Spirit  Co.  v.  Fowler,  1890,  25  Q.  B.  D. 
235  ;  Buckley,  7th  ed,  p.  221). 

The  mere  fact  that  a  plaintiff  is  very  poor,  or  even  insolvent,  is  no 
ground  for  ordering  him  to  give  security  for  costs  (Cowell  v.  Taylor,  1886, 
31  Ch.  D.  34 ;  Cook  v.  Whellock,  1890,  24  Q.  B.  D.  658 ;  Rhodes  v.  Dawson, 
1886,  16  Q.  B.  D.  548);  nor  will  security  be  required  from  a  person  who, 
though  nominally  a  plaintiff,  is  really  compelled  to  litigate  ( Watteau  v. 
Billam,  1849,  14  Jur.  165);  nor  from  a  married  woman  suing  without  a 
next  friend  (In  re  Isaac,  Jacob  v.  Isaac,  1885,  30  Ch.  D.  418;  In  re 
Thompson,  Stevens  v.  Thompson,  1888,  38  Ch.  D.  317) ;  nor  from  an  unlimited 
company  (United  Ports  and  General  Insurance  Co.  v.  Rill,  1870,  L.  B. 
5  Q.  B.  395). 

Security  may  be  ordered  from  a  petitioner  (In  re  Sturgis  British  Motive 
Power  Syndicate,  1885,  34  W.  B.  163;  Morg.  and  W.  p.  17),  or  from  a 
person  who  moves  in  an  action  to  which  he  is  not  a  party  (Apollinaris  Co. 
v.  Wilson,  1886,  31  Ch.  D.  632),  in  cases  in  which  it  would  be  ordered  from 
a  plaintiff. 

An  application  for  security  for  costs  is  made  by  summons  at  chambers 
(Seton,  p.  28;  Bentzen  v.  Taylor,  [1893]  2  Q.  B.  193).  In  any  cause  or 
matter  in  which  security  for  costs  is  required,  the  Master  may  direct 
such  amount  to  be  given,  and  at  such  times  and  in  such  manner,  as  he  may 
in  his  discretion  think  fit  (Order  65,  r.  6  ;  Republic  of  Costa  Pica  v.  Erlanger, 
1876,  3  Ch.  D.  62).  He  may  either  order  money  to  be  paid  into  Court,  or 
a  bond  to  be  given  as  security.  In  the  latter  case,  unless  the  Master  other- 
wise directs,  the  bond  will  be  given  to  the  person  requiring  the  security, 
and  not  to  an  officer  of  the  Court  (Order  65,  r.  7).  The  sureties  proposed 
must,  of  course,  be  solvent  persons.  The  plaintiff's  solicitor  cannot  be 
surety  (Panton  v.  Zabertouche,  1843,  1  Ph.  265).  Security  may  be  ordered 
for  past  as  well  as  future  costs  (Massey  v.  Allen,  1879,  12  Ch.  D.  807; 
Brocklebank  &  Co.  v.  King's  Lynn  Steamship  Co.,  1878,  3  C.  P.  D.  365).  But 
the  usual  course  in  the  Queen's  Bench  Division  is  for  the  defendant  to 
apply  at  a  very  early  stage  of  the  action,  and  obtain  security  for  a  certain 
amount,  and  then  to  apply  again  on  the  same  summons  for  further  security, 
as  soon  as  the  amount  originally  ordered  has  been  exceeded.  In  the  Chancery 
Division  the  usual  course  is  to  order  security  for  £100,  but  a  much  larger 
amount  will  be  ordered  if  necessary  (Sturla  v.  Freccia,  1877,  W.  N.  166, 188  ; 
1878,  W.  K  161 ;  Republic  of  Costa  Rica  v.  Erlanger,  1876,  3  Ch.  D.  62). 
If  the  plaintiff  makes  default  in  giving  security,  he  may  be  ordered  to  give 
it  within  a  limited  time,  and  in  default  the  action  may  be  dismissed  (In  re 
Sturgis  British  Motive  Power  Syndicate,  1885,  34  W.  B.  163). 

By  sec.  66  of  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  security 
for  costs  may  be  ordered  to  be  given  by  a  plaintiff  in  tort,  on  evidence  that 
he  has  no  visible  means,  and  in  default  the  action  may  be  remitted  to 
the  County  Court.  A  counter-claim  is  not  an  "  action  "  within  this  section 
(Delobbel-Flipo  v.  Varty,  [1893]  1  Q.  B.  663).  See  County  Courts,  vol.  iii. 
p.  531 ;  and  Stay  of  Proceedings. 

As  to  the  Admiralty  practice,  consult  B.  S.  C.  Order  65,  rr.  6  and  6  a, 
and  the  following  cases : — 

The  Johann  Friedrich,  1839,  1  Rob.  "W.  39  ;  The  Lord  Cochrane,  1842,  ibid.  312  ;  The 
Sophie,  ibid.  326;  The  Julia  Fisher,  1877,  2  P.  D.  115;  The  Seringapatam,  1848,  3 
Rob.  W.  41  n.  ;  The  Beatrice,  1866,  36  L.  J.  Ad.  10  (security  required  from  the  U.  S. 
Government)  ;  The  Newbattle,  1885,  10  P.  D.  33  (the  same  from  the  Belgian  Govern- 
ment)— all  these  are  cases  of  residence  out  of  the  jurisdiction  ;  The  Lake  Megantic,  1877, 
3  Asp;  82  (insolvency  of  plaintiff).  As  to  procedure,  see  The  Volant,  1842, 1  Rob.  W.  384  ; 


446  SECURITY  FOE  COSTS 

The  Batata,  [1897]  Prob.  118  ;  Franz  v.  Elise,  1861,  Lush.  377  ;  The  Zufall,  1875,  2  Asp. 
587  (masters  suing);  The  Don  Ricardo,  1880,  5  P.  D.  122  (mate  suing).  See  also 
County  Courts,  vol.  iii.  at  p.  542,  and  add  to  authorities  The  Hesketh,  1891,  7  Asp. 
160. 

As  to  Probate  practice,  see 

Robson  v.  Robson,  1864,  3  Sw.  &  Tr.  368  (security  not  required  from  defendant) ; 
Crispin  v.  Doglioni,  1860,  1  Sw.  &  Tr.  522  (or  foreigner  resident  in  England) ;  Trelfall 
v.  Wilson,  1883,  8  P.  D.  18  (or  married  woman  suing  alone,  even  if  no  separate  estate) ; 
Ann.  Prac.  1898,  p.  1128. 

2.  In  the  Court  of  Appeal. — On  an  appeal,  the  Court  of  Appeal  may, 
under  special  circumstances,  direct  a  deposit  or  other  security  to  be  made  or 
given  for  the  costs  to  be  occasioned  by  the  appeal  (Order  58,  r.  15). 

An  application  for  security  is  made  by  motion  to  the  Court  of  Appeal 
on  notice  (ibid.  r.  18 ;  Grills  v.  Billon,  1876,  2  Ch.  D.  325).  It  must  be 
made  promptly,  unless  some  good  reason  can  be  given  for  the  delay  (Mayor 
of  Saltash  v.  Goodman,  1880,  43  L.  T.  464 ;  Ellis  v.  Stewart,  1887,  35  Ch.  D. 
459 ;  In  re  Indian,  Kingston,  and  Sandhurst  Mining  Co.,  1882,  22  Ch.  D. 
83). 

The  fact  that  the  appellants  are  foreigners  domiciled  abroad  is  a 
"special  circumstance"  entitling  the  respondents  to  security  (Grant  v. 
Banque  Franco-Egyptienne,  1877,  2  C.  P.  D.  430 ;  In  re  Kathleen  Mavourneen, 
1878,  W.  K  215 ;  but  see  contra,  In  re  Apollinaris  Co.'s  Trade  Marks,  [1891] 
1  Ch.  1).  Security  has  also  been  ordered  on  the  ground  of  the  appellant's 
poverty  (Harlock  v.Ashbury,  1882,  19  Ch.  D.  84;  Gathercole  v.  Smith,  1880, 
W.  N.  102 ;  Morecroft  v.  Evans,  1882,  W.  N.  189),  where  he  was  insolvent, 
and  the  appeal  was  vexatious  and  unreasonable  (Usil  v.  Brearley,  1878, 
3  C.  P.  D.  206),  where  the  appellant  had  not  complied  with  a  bankruptcy 
summons  (Nixon  v.  Sheldon,  1884,  W.  N.  81),  or  had  become  bankrupt 
( United  Telephone  Co.  v.  Bassano,  1886,  31  Ch.  D.  630),  where  the  appeal  was 
speculative  (In  re  Ivory,  1879,  10  Ch.  D.  372),  where  there  had  been  great 
delay  in  prosecuting  the  action  (Smith  v.  White,  1879,  W.  N.  203),  where 
the  appellant  had  failed  to  pay  the  costs  below  (In  re  Tees  Bottle  Co.,  1876, 
20  Sol.  J.  584;  Clarke  v.  Roche,  1877,  46  L.  J.  Ch.  372),  and  where  a 
primd  facie  case  of  an  abuse  of  the  process  of  the  Court  was  shown 
(Weldon  v.  Maples,  Teesdale,  &  Co.,  1887,  20  Q.  B.  D.  331).  A  limited 
company  appealing  alone  from  a  winding-up  order  will  generally  be 
required  to  give  security  (In  re  Photographic  Artists'  Co-operative  Supply 
Association,  1883,  23  Ch.  D.  370).  The  fact  that  both  parties  appeal  makes 
no  difference  as  to  requiring  security  (Bence  v.  Wason,  1879,  W.  N.  31). 
Security  will  not  generally  be  required  where  the  liberty  of  the  subject 
is  involved  (Hood  Barrs  v.  Heriot,  [1896]  2  Q.  B.  375  ;  In  re  Strong,  1886, 
31  Ch.  D.  273). 

The  amount  of  security  ordered  to  be  given  does  not  depend  on  the 
value  of  the  property  in  dispute,  but  on  the  probable  costs  of  the  appeal 
(Morecroft  v.  Evans,  1882,  W.  N.  189,  where  £150  was  ordered ;  and  see 
Wilson  v.  Church,  1879,  11  Ch.  D.  576,  where  the  amount  was  fixed  at 
£300;  Polini  v.  Gray;  Sturla  v.  Freccia,  ibid.  741,  where  it  was  £1500). 
Security  may  be  ordered  either  by  payment  into  Court,  which  is  the 
practice  when  the  amount  does  not  exceed  £20  (In  re  Knight,  Knight  v. 
Gardner,  1888,  32  Sol.  J.  305),  or  by  bond  with  sureties  (Phosphate  Sewage 
Co.  v.  Hartmont,  1876,  2  Ch.  D.  811). 

The  Court  does  not  fix  a  time  within  which  the  security  must  be  given ; 
but  if  the  order  is  not  complied  with  within  a  reasonable  time,  the  appeal 
will  be  dismissed  on  motion  by  the  respondent  (Polini  v.  Gray,  Sturla  v. 
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Freccia,  ubi  supra ;  Vale  v.  Oppert,  1877,  5  Ch.  D.  633  ;  Judd  v.  Green,  1877, 
4  Ch.  D.  784;  Harris  v.  Fleming,  1882,  30  W.  E.  555);  as  a  general  rule, 
three  months  is  more  than  a  reasonable  time  (Washboum  and  Moon 
Manufacturing  Co.  v.  Patterson,  1885,  29  Ch.  D.  48). 

As  to  an  application  at  chambers  under  sec.  66  of  the  County  Courts  Act, 
1888,  for  an  order  staying  all  proceedings  in  an  action  till  the  plaintiff  give 
security  for  costs,  see  Stay  of  Proceedings. 

3.  In  the  House  of  Lords. — A  party  presenting  a  petition  of  appeal 
to  the  House  of  Lords  is  required  by  the  Standing  Orders  of  the  House  to 
give  security  for  costs  by  recognisance,  either  in  person  or  by  substitute, 
to  the  amount  of  £500,  and  a  bond  for  £200,  or,  in  lieu  of  the  bond,  by 
payment  of  £200  into  the  Fee  Fund  of  the  House  (see  Standing  Order  4; 
Appellate  Jurisdiction  Act,  1876,  39  &  40  Vict.  c.  59,  s.  11 ;  Annual 
Practice,  1898,  vol.  ii.  p.  444).  These  securities  must  be  given  by  every 
appellant,  whether  he  appeals  on  his  own  behalf  or  in  a  representative 
capacity,  within  one  week  after  the  presentation  of  the  appeal  to  the 
House ;  otherwise  the  appeal  stands  dismissed.  The  whole  sum  of  £700  is 
then  subject  to  the  order  of  the  House  with  regard  to  the  costs  of  the 
appeal  (see  Standing  Orders  4  and  10).  No  recognisance  is  required  from 
the  Attorney-General,  Lord  Advocate,  or  other  officer  of  the  Crown  suing 
on  behalf  of  the  Crown  {Lord  Advocate  v.  Lord  Dunglas,  1842,  9  CI.  &  Fin. 
173);  nor  from  persons  suing  in  formd  pauperis.  When  the  Attorney- 
General  prosecutes  at  the  instance  of  relators,  the  latter  must  enter  into 
the  recognisance  (Den.  &  Scott,  51). 

Security  for  costs  may  be  dispensed  with  if  the  respondent  consents ; 
the  course  is  to  present  a  petition  for  the  purpose,  and  on  this  an  order  is 
made  (Harvey  v.  Farnie,  1882,  8  App.  Cas.  64). 


Security  for  Good   Behaviour.— See  Articles  of  the 
Peace. 


Security  for  Keeping1  the   Peace.— See  Good  Behav- 
iour; Eecognisance. 


Security;  Securities. — The  expression  "security,"  or  "security 
for  money,"  is  not  one  of  very  precise  or  well-defined  meaning,  but  it  may 
be  taken  generally  to  include  every  document  or  transaction  by  which  the 
payment  of  money  is  assured,  or  its  recovery  facilitated.  Thus  mortgages, 
whether  legal  or  equitable,  and  whether  accompanied  by  a  written  memor- 
andum or  not,  bonds,  cheques,  promissory  notes,  bank  notes,  bills  of  exchange, 
judgments  (Guardians  of  West  Ham  v.  Ovens,  1872,  L.  E.  8  Ex.  37),  turnpike 
securities  (Cavendish  v.  Cavendish,  1885,  30  Ch.  D.  227),  Exchequer  bills, 
and  stock  in  the  funds — are  all  securities.  But  shares  in  companies  are  not 
(In  re  Mason's  Will,  1865,  34  Beav.  494),  nor  is  an  unpaid  legacy  (ibid.),nor 
are  bank  stock  nor  canal  shares  (Ogle  v.  Knipe,  1869,  L.  E.  8  Eq.  434);  and 
it  has  even  been  held  that  an  I.  O.  U.  would  not  pass  under  a  bequest  of 
"securities  for  money"  (Barry  v.  Harding,  1844,  1  Jo.  &  Lat.  p.  483). 
See  the  above-mentioned  instruments  discussed  under  their  appropriate 
headings  in  the  other  parts  of  this  work. 

A  bequest  of  "securities  for  money"  will  pass  the  legal  estate  in 
mortgaged  property  (In  re  King's  Mortgage,  1852,  5  De  G.  &  Sm.  644; 
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Jarman  on  Wills,  p.  650,  5th  ed.,  vol.  i.,  and  cases  there  cited) ;  and  money- 
due  to  a  testator  in  respect  of  which  he  had  a  vendor's  lien  for  unpaid  pur- 
chase money  will  also  pass  (Callow  v.  Callow,  1889,  42  Ch.  D.  550,  where 
Goold  v.  Teague,  1858,  7  W.  E.  84,  was  doubted) ;  and  see  generally  what 
will  pass  under  the  words  "  securities  for  money,"  Theobald  on  Wills,  4th 
ed.,  p.  162. 

A  power  to  lend  on  "  personal  security"  is  ambiguous ;  it  may  either  mean 
on  the  security  of  personal  property,  or  on  the  security  of  somebody's  personal 
undertaking.  See  Forbes  v.  Boss,  1788,  2  Bro.  C.  C.  430 ;  Pickard  v.  Anderson, 
1872,  L.  E.  13  Eq.  608,  where  money  which  had  been  advanced  to  the  husband 
prior  to  the  marriage  on  his  note  of  hand  was  allowed  to  remain  in  his 
hands  on  his  giving  the  trustees  a  bond  for  the  amount.  A  power  to  lend 
on  "real  or  personal  security"  does  not  warrant  an  unsecured  advance 
(Langston  v.  Ollivant,  1807,  G.  Coop.  33 ;  14  E.  E.  213  ;  Boss  v.  Godsall,  1842, 
1  Y.  &  C.  C.  617);  nor  will  it  justify  trustees  in  lending  the  money  to 
one  of  themselves  ( v.  Walker,  1828,  5  Euss.  7). 

A  power  to  lend  upon  security  of  the  funds  of  a  company  will  not 
warrant  an  investment  in  shares,  which  are  not  a  security  upon  the  property 
of  the  company,  but  a  participation  in  the  partnership  (Harris  v.  Harris, 
No.  1,  1861,  29  Beav.  107). 

Where  trustees  were  authorised  to  invest  in  "  such  stocks,  funds,  and 
securities  as  they  shall  think  fit,"  it  was  held  that  the  words  "  shall  think 
fit "  must  be  read  as  meaning  "  shall  honestly  think  fit,"  and  that  a  trustee 
could  not  be  made  liable  for  an  investment  honestly  made,  but  which 
proved  unfortunate  (In  re  Smith,  Smith  v.  Thompson,  [1896]  1  Ch.  71);  but 
another  trustee  who  had  been  bribed  to  make  the  investment  was  held 
liable  (ibid.).  A  power  to  invest  "  at  the  discretion  of  the  trustees  "  was 
held  not  to  authorise  an  investment  on  the  securities  of  the  United  States 
or  American  railways  (Bethell  v.  Abraham,  1873,  L.  E.  17  Eq.  24;  and  see 
In  re  Braithwaite,  Braithwaite  v.  Wallis,  1882,  21  Ch.  D.  121).  As  to  the 
construction  of  a  power  to  invest  on  the  "  debentures  or  securities  of  any 
railway  or  other  public  company  carrying  on  business  in  any  part  of  the 
United  Kingdom,"  see  In  re  Sharp,  Rickett  v.  Sharp,  1890,  45  Ch.  D.  286  ; 
and  as  to  the  meaning  of  "  any  company  incorporated  by  Act  of  Parliament," 
see  Elve  v.  Boylon,  [1891]  I  Ch.  501 ;  and  as  to  the  general  powers  of 
investment  possessed  by  trustees  in  the  absence  of  any  direction  to  the 
contrary  in  the  instrument  (if  any)  creating  the  trust,  see  the  Trustee  Act, 
1893,  56  &  57  Vict.  c.  53,  Part  I.,  and  the  article  Trusts. 

Abandonment  of  Security. — In  bankruptcy  it  is  well  settled  that  if  a 
secured  creditor  proves  for  his  whole  debt,  he  thereby  abandons  his  security. 
Thus  a  mortgagee  who  had  proved  his  debt  was  not  allowed  subsequently 
to  have  his  proof  expunged,  and  to  claim  the  proceeds  of  the  mortgaged 
property  in  part  payment  of  his  debt  and  a  dividend  on  the  balance  out  of 
the  estate  (Ex  parte  Spicer,  1865,  12  L.  T.  55).  So  proving  a  debt  without 
disclosing  a  lien  on  property  for  its  payment  is  an  abandonment  of  the  lien 
(Ex  parte  Bolfe,  1837,  3  Mont.  &  A.  306);  and  see  generally  as  to  the 
circumstances  under  which  a  secured  creditor  will  be  held  to  have 
abandoned  his  security,  Eobson  on  Bankruptcy,  7th  ed.,  p.  356). 

See  Wasting  Securities. 

Sedition  ;  Seditious  Words. — It  is  sedition  to  do  any 
act  or  to  publish  any  words,  tending  to  bring  into  hatred  or  contempt  the 
person  of  His  Majesty,  his  heirs,  or  successors,  or  the  government  and 


SEDITION;  SEDITIOUS  WOEDS  449 

constitution  of  the  United  Kingdom  as  by  law  established,  or  either  House 
of  Parliament,  or  to  excite  His  Majesty's  subjects  to  attempt  the  alteration 
of  any  matter  in  Church  or  State  as  by  law  established,  otherwise  than  by 
lawful  means  (60  Geo.  III.  and  1  Geo.  iv.  c.  8,  s.  1).  To  this  the  late  Mr. 
Justice  Stephen  adds  {Digest  of  the  Criminal  Law,  3rd  ed.,  p.  65),  any  act 
done  or  words  published  which  tend  "  to  incite  any  person  to  commit  any 
crime  in  disturbance  of  the  peace,  or  to  raise  discontent  or  disaffection 
amongst  Her  Majesty's  subjects,  or  to  promote  feelings  of  ill-will  and 
hostility  between  different  classes  of  such  subjects."  To  do  any  such  act,  or 
to  publish  any  such  words,  whether  written  or  spoken,  is  a  misdemeanour 
and  a  misprision,  for  which  either  an  information  or  an  indictment  will  lie ; 
and  the  offender  may  be  sentenced  to  a  term  of  imprisonment  of  any 
length,  or  to  a  fine  of  any  amount,  or  both,  or  in  less  serious  cases  may  be 
required  to  find  sureties  for  his  good  behaviour  {Ex  parte  Seymour  and 
Michael  Davitt,  1883,  12  L.  E.  Ir.  46  ;  15  Cox  C.  C.  242).  If  two  or  more 
agree  together  to  do  any  such  act  or  to  publish  any  such  words,  each  is 
guilty  of  a  seditious  conspiracy.  None  of  these  offences  can  be  tried  at 
Quarter  Sessions.  Tbe  defendant  cannot  urge  as  a  defence  that  the 
words  are  true  {Ex  parte  William  O'Brien,  1883,  12  L.  E.  Ir.  29) ;  as 
Lord  Campbell's  Act  does  not  apply  to  seditious  libels. 

Intent. — It  is  not  necessary  for  the  prosecution  to  prove  expressly  that 
the  defendant  intended  and  desired  any  of  the  results  stated  above :  it  is 
sufficient  that  his  acts  or  words  tended  to  produce  such  a  result.  The 
defendant  will  be  presumed  to  have  intended  those  consequences  which 
would  flow  naturally  from  his  conduct.  And  that  presumption  (if  indeed 
it  is  ever  rebuttable)  will  not  be  rebutted  merely  by  proof  that  the 
defendant  did  not  at  the  time  contemplate  or  expect  that  such  consequences 
would  follow.  Whether  his  acts  or  words  would  or  would  not  in  fact  tend 
to  produce  any  of  the  results  stated  above,  is  always  a  question  for  the 
jury. 

Treasonable  Words. — Words  merely  spoken  cannot  amount  to  treason ; 
though. they  may  to  sedition.  "Unless  it  be  by  some  particular  statute, 
no  words  will  be  treason"  {Hugh  Fine's  case,  1629,  Cro.  Car.  117). 
Blackstone  (vol.  iv.  c.  6),  indeed,  repeats  the  story  that  in  the  reign  of 
Edward  iv.,  a  gentleman  called  Thomas  Burdett,  whose  favourite  buck  the 
king  had  killed  in  hunting,  was  convicted  of  high  treason  for  saying :  "  I 
wish  it  were,  horns  and  all,  in  the  belly  of  him  who  advised  the  king  to 
shoot  it."  But  the  story  is  apocryphal.  The  charge  against  Burdett  was 
of  a  much  more  serious  nature;  and  these  idle  words  of  his  are  not 
anywhere  alluded  to  in  the  indictment  against  him  {Middle  Ages,  c.  viii. 
ad  fin.).  It  is,  however,  sedition  to  speak,  as  well  as  to  write  and  publish, 
of  the  Sovereign  any  words  which  deny  his  title  to  the  Crown,  or  call  his 
legitimacy  in  question,  or  impute  that  he  is  insane  {B.  v.  Harvey  and 
Chapman,  1823,  2  Barn.  &  Cress.  257  ;  26  E.  E.  337),  or  corrupt,  or  immoral 
in  his  private  life,  or  perjured  {St.  John's  case,  1615,  Noy,  105) — any  words, 
in  short,  which  would  be  libellous  and  actionable  per  se  if  printed  and  pub- 
lished of  any  other  public  character.  But  to  assert  that  the  king  is  misled 
by  his  ministers,  or  is  wrong  in  his  policy,  is  no  crime. 

By  sec.  3  of  the  11  &  12  Vict.  c.  12,  however,  to  express,  utter,  and 
declare,  by  open  and  advised  speaking,  certain  traitorous  eompassings, 
imaginations,  inventions,  devices,  or  intentions,  is  made  treason-felony. 
The  phrase  "advised  speaking"  means  that  the  words  must  be  spoken 
deliberately,  not  merely  "  a  casual  expression  dropped  inadvertently  "  (see 
Heath   v.  Burder,   1862,    15   Moo.  P.  C.  C.  at   p.    80).      By   an   entirely 
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obsolete,  but  still  unrepealed,  provision  (13  Car.  n.  stat.  i.  c.  1,  s.  3),  any 
person  who  maliciously  and  advisedly  declares  and  publishes  by  writing, 
printing,  preaching,  or  other  speaking  that  the  Parliament  begun  at 
Westminster  on  3rd  November  1640  (The  Long  Parliament)  is  not  yet 
dissolved,  or  that  it  still  ought  to  be  in  being,  or  hath  yet  any  continuance 
or  existence,  or  that  both  Houses  of  Parliament  or  either  House  of 
Parliament  have  or  hath  a  legislative  power  without  the  king,  or  any  other 
words  to  the  same  effect,  incurs  the  penalties  of  a  praemunire.  So  by  the 
6  Anne,  c.  7  (al.  41),  s.  1,  passed  in  1707,  "maliciously,  advisedly,  and 
directly,  by  writing  or  printing,  to  maintain  and  affirm  "  that  Queen  Anne 
was  not  the  rightful  Queen,  that  the  Pretender  or  anyone  else,  except  the 
descendants  of  the  Electress  Sophia,  had  any  right  or  title  to  the  Crown, 
or  that  an  Act  of  Parliament  could  not  bind  the  Crown,  and  limit  the 
descent  thereof,  was  made  high  treason ;  publication  does  not  appear  to  be 
requisite  to  complete  the  offence  created  by  this  statute.  See  also  the 
36  Geo.  in.  c.  7,  made  perpetual  by  the  57  Geo.  in.  c.  6,  and  the  11  &  12 
Vict.  c.  12,  s.  3.  As  to  the  Statutes  of  Scandalum  Magnatum,  see  Scandalum 
Magnatum. 

Attacks  on  the  Government,  the  Constitution,  or  the  Law  generally. — A 
libel  on  an  individual  minister  may  of  course  be  ground  for  an  indictment 
or  a  criminal  information.  But  it  is  very  seldom  now  in  England  that  any 
attack  on  the  Cabinet  or  the  Government,  as  a  whole,  is  regarded  as 
seditious;  while  our  constitution  and  laws  are  constantly  abused  and 
misrepresented  with  perfect  impunity.  It  is  true  that  there  are  ancient 
dicta  to  the  effect  that  any  publication  tending  to  "  possess  the  people  with 
an  ill  opinion  of  the  Government "  is  a  seditious  libel  (per  Holt,  C. J.,  in 

B.  v.  Tuchin,  1704,  5  St.  Tri.  532,  and  Ellenborough,  C.J.,  in  R.  v.  Cobbett, 
1804,  29  How.  St.  Tr.  49).  But  no  one  would  accept  that  doctrine 
now.  Unless  the  words  used  directly  tend  to  foment  riot  or  rebellion,  or 
otherwise  to  disturb  the  peace  and  tranquillity  of  the  kingdom,  the  utmost 
latitude  is  allowed  in  the  discussion  of  all  public  affairs.  "  The  people  have 
a  right  to  discuss  any  grievances  they  may  have  to  complain  of"  (per 
Littledale,  J.,  in  R.  v.  Collins,  1839,  9  Car.  &  P.  461).  "A  journalist  may 
canvass  and  censure  the  acts  of  the  Government  and  their  policy — and 
indeed  it  is  his  duty"  (per  Pitzgerald,  J.,  in  R.  v.  Sullivan,  1868,  11  Cox 

C.  C.  54).  See  Liberty  of  the  Press,  vol.  vii.  p.  376,  and  an  interesting 
article  on  the  recent  Indian  Press  Prosecutions  in  the  Law  Quarterly 
Review  for  January  1898. 

Attacks  on  either  House  of  Parliament  are  seldom  now  treated  as 
sedition,  though  in  law  they  may  amount  to  this  offence.  Three  prosecu- 
tions for  "  scandalous  and  seditious  libel "  were  instituted  by  the  House  of 
Commons  in  the  last  century,  but  they  all  three  failed.  Such  publications 
are  also  a  contempt  of  the  House,  and  can  be,  and  generally  are,  punished 
as  such  (see  Parliament,  Contempt  of);  and  so  is  an  attack  on  an 
individual  member  of  either  House. 

Attacks  on  Courts  of  Justice  and  on  Judges. — It  is  also  a  misdemeanour 
to  speak  or  publish  words  defamatory  of  any  Court  of  Justice,  or  of  the 
administration  of  the  law  therein,  with  intent  to  obstruct  or  invalidate  its 
proceedings,  to  annoy  its  officers,  to  diminish  its  authority  and  dignity,  and 
to  lower  it  in  public  esteem.  It  is  immaterial  whether  the  words  be 
uttered  in  the  presence  of  the  Court  or  at  a  time  when  the  Court  is  not 
sitting,  and  at  a  distance  from  it  {Crawford's  case,  1849,  13  Q.  B.  613). 
But  "  there  is  no  sedition  in  just  criticism  on  the  administration  of  the  law. 
...  A  writer  may  freely  criticise  the  proceedings  of  Courts  of  justice  and 
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of  individual  judges — nay,  he  is  invited  to  do  so,  and  to  do  so  in  a  free 
and  fair  and  liberal  spirit.  But  it  must  be  without  malignity,  and  not 
imputing  corrupt  or  malicious  motives  "  (per  Fitzgerald,  J.,  in  B.  v.  Sullivan, 
1868,  11  Cox  C.  C.  50;  and  see  Contempt  of  Court,  vol.  iii.  p.  312). 


Seducing  to  leave  Service. — See  Master  and  Servant. 


Seduction. 

In  the  earlier  stages  of  the  common  law  a  wife,  and  uuemancipated,  i.e.  minor,  chil- 
dren, and  servants  were  regarded  as  occupying  a  subservient,  if  not  unfree,  status,  and  the 
paterfamilias  was  considered  to  have  a  right  to  the  consortium,  of  his  wife,  to  the  custody 
of  his  children,  and  the  services  of  wife,  children,  and  servants,  which  he  could  vindicate 
(1)  by  action  for  damages  if  deprived  by  any  other  of  such  consortium,  custody,  or 
services  (as  regards  the  wife  the  writ  ran,  Per  quod  consortium,  as  regards  the  children 
and  servants,  Per  quod  servitium,  arnisit) ;  (2)  by  the  writ  de  homing  replegiando,  or  writ 
of  habeas  corpus,  to  recover  the  custody  or  possession  of  a  member  of  his  family  who  was 
abducted  or  enticed  from  under  his  roof. 

This  right,  with  respect  to  servants,  also  existed  in  favour  of  a  lord  of  the  manor  over 
his  serfs  (adscripti  glebce),  who  were  enticed  away  or  fled  their  service ;  and  while  the 
existence  of  chattel  servitude  in  England  at  any  time  is  disputable  (see  Somersett's  case, 
19  St.  Tri.),  the  position  of  domestic  servants  in  early  times  partook  of  the  nature  of 
status  rather  than  contract ;  and  "  bond  servants,"  whether  apprentices  under  age  or 
adults  (see  31  Chas.  n.  c.  2,  s.  13),  or  servants  assigned  by  justices,  were  certainly  within 
the  rule  as  to  the  householder's  rights  above  enunciated. 

A  statute  of  1285,  still  unrepealed  (13  Edw.  I.  Stat.  West.  sec.  c.  34),  entitled  a  religious 
house  from  which  a  nun  is  taken,  even  with  her  consent,  to  satisfaction  for  the  taking, 
in  addition  to  the  criminal  liability  involved. 

1.  As  regards  the  wife,  the  cause  of  action  in  favour  of  the  husband  still 
remains  as  against  persons  who  abduct  her,  or  entice  or  keep  her  away  from 
him  without  her  assent,  or  who  harbour  or  maintain  her  after  she  has 
deserted  his  society  (Clerk  and  Lindsell,  Torts,  2nd  ed.,  190  n.). 

Where  the  wife  committed  adultery,  whether  she  eloped  or  not,  the 
action  developed  into  one  for  "criminal  conversation,"  and  exemplary 
damages  could  be  awarded  (see  13  Edw.  I.  Stat.  West.  sec.  c.  34).  It  could 
be  framed  in  "  trespass  "  or  in  "  case  "  (Norfolk  (Duke  of)  v.  Germaine,  1692, 
12  St.  Tri.  927 ;  Chamberlain  v.  Hazlewood,  1839,  5  Mee.  &  W.  515 ;  Pollock, 
Torts,  5th  ed.,  221). 

It  is  still  in  use  in  Ireland,  but  has  been  superseded  in  England  by  a 
petition  in  a  divorce  suit  seeking  damages  against  the  co-respondent  (20  & 
21  Vict.  c.  85,  s.  33 ;  see  Divorce,  vol.  iv.  p.  323). 

There  does  not  appear  to  be  at  common  law  any  converse  action  in 
favour  of  a  wife  for  loss  of  the  consortion  of  her  husband  (Lynch  v.  Knight, 
1861,  9  H.  L.  577).  In  fact  the  history  of  the  wife's  status  in  law  makes 
such  a  claim  unsustainable  at  common  law. 

2.  Children  under  twenty-one  were  at  common  law  in  the  custody  of 
the  father,  or,  on  his  death,  of  the  person  who  stood  in  loco  parentis.  Anyone 
taking  them  away  from  his  custody  was  actionable ;  and  he  was  entitled  to 
any  consequent  loss  of  their  services  to  him,  if  the  child  was  old  enough  to 
render  any  (Evans  v.  Walton,  18C7,  L.  E.  2  C.  P.  615 ;  Hall  v.  Hollander, 
1825,  4  Barn.  &  Cress.  660 ;  28  E.  E.  437 ;  Eversley,  Domestic  Relations, 
2nd  ed.). 

The  rule  extended  to  all  abductions,  etc.,  of  a  person  subject  to  wardship 
(13  Edw.  i.  Stat.  West  sec.  c,  35;  and  see  Abduction).  By  12  Chas.  II. 
c.  24,  s.  8,  guardians  appointed  under  the  Act  are  entitled  to  maintain  an 
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action  of  ravishment  of  ward  or  trespass  against  persons  wrongfully  taking 
away  or  detaining  their  wards.  The  damages  are  recoverable  for  the  benefit 
of  the  children. 

Children  over  twenty -one,  unless  rendering  actual  service,  were  not 
within  this  rule,  but  in  the  position  of  ordinary  servants. 

3.  As  to  servants,  see  Master  and  Servant,  vol.  viii.  at  pp.  250,  251. 

4.  As  the  cause  of  action,  in  the  case  of  a  husband,  developed  into  that 
of  crim.  con.  where  his  wife  was  debauched,  so  in  the  case  of  female 
children,  the  father  or  guardian,  and  in  the  case  of  female  servants,  the 
employer,  has  gradually  acquired  a  right  of  action  for  the  seduction  in  the 
popular  sense,  i.e.  for  the  debauching,  of  such  child  or  servant.  The  action 
retains  evidence  of  its  historical  origin  in  that 

(a)  There  must  be  proof  of  actual  service  of  some  kind,  however  slight,  at  the  date  of 
the  seduction  (Hedges  v.  Tagg,  1872,  L.  R  7  Ex.  283). 

(6)  The  child  or  servant  must  have  been  rendered  ill  and  incapable  to  render  service 
in  consequence  of  the  seduction,  apparently  whether  it  did  or  did  not  result  in  pregnancy 
and  confinement  (Manvell  v.  Thomson,  1826,  2  Oar.  &  P.  303 ;  31  R.  R.  666 ;  Eager  v. 
Grenwood,  1847,  1  Ex.  Rep.  61). 

But  in  modern  practice  the  history  of  this  form  of  action  is  a  mere  peg 
upon  which  is  hung  a  proceeding  of  a  quite  distinct  character  for  exemplary 
damages  for  the  dishonour  to  the  parent  or  employer,  and  loss  of  society  and 
comfort  as  well  as  service,  or  as  a  means  of  getting  a  solatium  indirectly  for 
the  woman  seduced,  where  corroborative  evidence  of  a  promise  of  marriage, 
upon  which  the  woman  can  sue,  is  not  available  (Irwin  v.  Dearman,  1803, 
11  East,  23 ;  10  E.  E.  423 ;  and  see  Millington  v.  Loring,  1881,6  Q.  B.  D.  190). 

From  this  point  of  view  the  following  rulings  have  been  given : — 

(a)  A  girl  under  twenty-one  is  presumed  to  be  in  the  service  of  her  father,  or  other 
person,  who  stands  in  loco  parentis,  with  whom  she  lives,  whenever  she  is  not  actually  in 
the  service  of  another  (Terry  v.  Hutchinson,  1868,  L.  R.  3  Q.  B.  599),  or  where  she  has  been 
got  into  his  service  by  a  person  for  the  purpose  of  seducins  her  (Speight  v.  Oliveira,  1819, 
2  Stark.  N.  P.  493 ;  20  R.  R.  728). 

(6)  Evidence  of  an  actual  contract  of  service  is  not  necessary,  but  some  slight  service 
de  facto,  not  necessarily  menial  service,  must  be  proved,  in  all  cases  where  the  girl  is  not 
under  twenty-one  (Harper  v.  Luffkin,  1827,  7  Barn.  &  Cress.  387  ;  31  R.  R.  236  ;  Evans 
v.  Walton,  1867,  L.  R.  2  G.  P.  615). 

(c)  The  damages  are  not  limited  to  the  actual  loss  of  service  or  the  expenses  of  the 
girl's  illness  or  confinement,  but  may  be  exemplary  and  aggravated  by  the  circumstances 
of  the  seduction  (Irwin  v.  Dearman,  1809,  11  East,  23;  10  R.  R.  423;  Appleby  v. 
Franklin,  1886,  17  Q.  B.  D.  93),  or  mitigated  by  the  position  of  the  parties,  conduct  of 
the  plaintiff,  or  the  levity  of  the  girl  seduced.  But  the  means  of  the  defendant  are 
immaterial  (Hodsoll  v.  Taylor,  1874,  L.  R.  8  Q.  B.  79).  Damages  recovered  on  this 
action  are  not  extinguished  by  an  order  of  discharge  in  bankruptcy,  except  to  such  extent 
and  on  such  conditions  as  are  determined  by  special  order  of  the  Court  (53  &  54  Vict, 
c.  71,  s.  10).  This  subject  is  fully  dealt  with  in  Clerk  and  Lindsell,  Torts,  2nd  ed.,  190 ; 
Pollock  on  Torts,  5th  ed. ;  Roscoe,  Nisi  Prius,  16th  ed.,  vol.  ii.  p.  909. 

5.  Seduction,  in  the  ordinary  sense,  is  not  a  criminal  offence,  where  the 
female  debauched  was  of  sufficient  age  to  be  legally  able  to  consent  to  the 
act,  except  where  the  consent  has  been  obtained  by  such  fraud  as  to  be  no 
real  consent,  or  has  been  obtained  by  fraud  or  false  representations  within 
48  &  49  Vict.  c.  69,  s.  3  (2) ;  e.g.  where  a  married  man  seduces  a  woman 
under  a  promise  of  marriage,  coupled  with  a  representation  that  he  is 
single  (R.  v.  Williams,  1898,  33  L.  J.  N.  253).     See  Abduction;  Eape. 


Seeds— 

Adulterated. — See  Adulteration. 
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Agricultural. — 1.  Adulteration  of  agricultural  seeds  is  summarily 
punishable  (32  &  33  Vict.  c.  112;  41  Vict.  c.  17)  by  a  penalty  of  £5 
for  a  first  and  £50  for  a  second  offence,  if  committed  with  intent  to 
defraud,  or  to  enable  others  to  defraud.  Such  adulteration  means — (1)  killing 
seeds,  i.e.  destroying  artificially  their  vitality  or  germinating  power; 
(2)  dyeing  seeds,  i.e.  applying  to  them  any  process  of  dyeing,  colouring,  or 
sulphur  smoking  (41  Vict.  c.  17,  s.  2) ;  (3)  selling  killed  or  dyed  seeds. 
The  Act  provides  for  the  mode  of  proving  intent  to  defraud  (s.  5),  appeal 
(s.  6),  time  for  proceedings  (s.  7),  costs  (s.  8),  and  publication  of  the  names 
of  persons  convicted  (s.  3).  Except  as  above  stated,  the  law  as  to  the 
sale  of  seeds  does  not  in  England  differ  from  that  as  to  sale  of  any  other 
goods. 

2.  As  to  the  sowing  of  poisoned  seeds,  see  Poison. 

Poisoned. — See  Poison. 


Seigniorage — The  profit  made  by  the  Government  on  the  coining 
of  money  is  so  termed.  In  early  reigns  a  seigniorage  was  levied  on  both 
gold  and  silver  coinage,  and  a  considerable  profit  accrued  to  the  Crown  from 
this  source.  The  Statute  18  Car.  n.  c.  5,  s.  1,  abolished  seigniorage  on  both 
gold  and  silver,  and  since  then  no  seigniorage  has  ever  been  levied  on  gold, 
but  as  regards  silver  it  was  revived  by  56  Geo.  in.  c.  68,  s.  9.  Owing  to 
the  great  depreciation  in  the  value  of  silver  in  recent  years  the  profit  on 
the  coinage  of  silver  money  now  amounts  to  a  large  sum.  The  Mint 
authorities  purchase  silver  bars  at  the  market  price,  which  in  1896  was 
two  shillings  and  sixpence  per  ounce,  and  as  one  ounce  of  silver  is  coined 
into  money  of  the  nominal  value  of  about  five  shillings  and  sixpence,  the 
rate  of  seigniorage  is  about  117  per  cent.,  whereas  in  1870,  before  the  great 
fall  in  the  price  of  silver,  it  was  only  about  9  per  cent.  There  is  also  a 
Considerable  seigniorage  on  bronze  coinage  (see  Annual  Report  of  the  Deputy 
Master  and  Comptroller  of  the  Mint  for  1896,  issued  in  1897).  See  Coin, 
British. 


SeignOI*y . — A  seignory  is  the  lordship  remaining  to  the  grantor  after 
the  grant  of  an  estate  in  fee-simple.  Such  a  grant  deprives  the  grantor  of 
the  possession  of  the  property,  and  nothing  remains  but  the  right  to  a 
"  quit "  or  "  chief  "  rent, — now  almost  always  of  very  small  amount,  owing  to 
the  change  in  the  value  of  money, — a  "  relief  "  (q.v.)  of  one  year's  quit  rent, 
the  right  of  escheat  (q.v.)  on  the  death  of  a  tenant  intestate  and  without 
heirs,  and  the  obligations  on  the  tenant  to  attend  the  Court  of  the 
manor,  if  the  manor  still  exist,  and  to  tender  the  lord  an  oath  of  fealty. 
This  last,  however,  is  never  exacted,  and  a  quit  rent  is  usually  not 
paid. 

Since  1290,  the  date  of  the  Statute  Quia  Emptores,  it  has  been  impossible 
to  create  an  estate  in  fee-simple,  and  accordingly  all  seignories  existing  must 
date  from  a  period  earlier  than  that  year  (cp.  Manor).  A  conveyance  of  the 
manor  simply  will  comprise  the  seignories,  and  attornment  by  the  tenant  to 
the  new  owner  of  the  manor  has  not  been  necessary  since  1706  (see  Attorn- 
ment) ;  but  if  the  seignory  has  been  separated  from  the  demesne  lands  of 
the  manor,  it  becomes  a  seignory  in  gross,  which  must  be  conveyed 
separately ;  and  though  the  demesne  lands  subsequently  come  again  into  the 
possession  of  the  lord,  they  do  not  again  become  part  of  the  manor  so  as  to 
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pass  by  a  conveyance  of  it,  unless  they  have  returned  to  the  lord  by  escheat 
(Delacherois  v.  Belaclierois,  1862,  11  H.  L.  62).  Freehold  land  may  be 
enfranchised  by  a  conveyance  of  the  seignory  to  the  freehold  tenant,  when 
the  tenure  is  merged  in  the  seignory,  and  the  services  are  extinguished ;  but 
such  an  enfranchisement,  unlike  one  of  copyholds,  does  not  extinguish  the 
tenant's  rights  of  common  {Baring  v.  Abingdon,  [1892]  2  Ch.  374;  Broome 
v.  Wenham,  1893,  68  L.  T.  N.  S.  651).  By  sec.  3  (2)  of  the  Settled  Land 
Act,  1882,  the  tenant  for  life  of  a  manor  is  empowered  to  sell  the  seignory 
of  any  freehold  land  within  the  manor ;  and  by  sec.  21  (5)  (v.)  in  the  Act, 
the  purchase  of  the  seignory  of  settled  freehold  land  is  an  authorised 
application  of  capital  money  arising  under  the  Act,  while  the  same  section 
(2),  or  (ii.)  as  in  the  Act,  authorises  the  redemption  of  chief  and  quit  rents 
with  it.  The  Board  of  Agriculture  (in  succession  to  the  Copyhold  Com- 
missioners) are  required,  under  sec.  45  of  the  Conveyancing  Act,  1881,  to 
certify,  on  the  requisition  of  a  person  owning  or  interested  in  land  out  of 
which  a  quit  or  chief  rent  issues,  to  fix  the  price  at  which  it  may  be 
redeemed,  and  (by  subsecs.  (2)  and  (3)),  on  payment  of  the  amount,  to 
declare  the  land  absolutely  freed  and  discharged  from  the  rent.  And  a 
similar  power  is  given  to  both  lord  and  tenant  by  sees.  2  and  3  of  the 
Copyhold  Act,  1894  (57  &  58  Vict.  c.  46). 

As  to  ownership  of  mines,  see  vol.  viii.  at  p.  404. 

[Authorities.  —  Williams,  Real  Property,  18th  ed. ;  Wolstenholme, 
Brinton,  and  Cherry,  Conveyancing  and  Settled  Land  Acts,  7th  ed.] 


Seised  ;  Covenant  to  stand  seised. — A  covenant  to 

stand  seised  is  one  of  the  assurances  whereby  the  legal  estate  could,  by 
virtue  of  the  Statute  of  Uses,  be  transferred  from  one  party  to  another  with- 
out delivery  of  possession.  This  conveyance,  like  that  by  bargain  and  sale 
(q.v.),  was  said  to  operate  by  virtue  of  the  Statute  of  Uses,  instead  of  at 
common  law ;  and  indeed,  it  was  the  statute  that  gave  rise  to  this  form  of 
conveyance  for  the  purpose  of  transferring  the  legal  estate  (see  Assur- 
ances). 

The  conveyance  is  in  form  a  contract  under  seal  or  covenant  by  the 
intending  transferor,  to  stand  seised  to  the  use  of  the  intended  transferee, 
and  the  parties  are  usually  husband  and  wife,  parent  and  child,  or  otherwise 
closely  related.  But  for  the  Statute  of  Uses  the  effect  of  the  covenant 
would,  in  accordance  with  the  doctrines  of  equity,  be  merely  to  raise  a  use 
in  favour  of  the  person  to  whose  use  the  covenantor  contracts  to  stand 
seised,  i.e.  to  give  him  the  beneficial  interest  in  the  property.  The  use 
raised  by  equity  is  "  executed  "  in  possession  in  the  beneficiary  by  virtue  of 
the  statute,  and  he  thereby  acquires  the  legal  estate  in  the  land  (see 
Uses). 

Where  the  consideration  for  the  covenant  is  money,  the  conveyance  is  a 
bargain  and  sale  (q.v.) ;  where  there  is  no  consideration,  equity  would 
not  raise  a  use,  and  there  being  no  use  for  the  statute  to  execute,  the 
covenant  would  be  inoperative.  But  in  cases  above  noticed,  where  the 
covenant  is  between  kinsmen,  equity  would  look  upon  marriage  or  natural 
love  and  affection  as  a  good  consideration,  and  raise  a  use  (which  the  statute 
executed)  in  favour  of  the  covenantee.  For  these  reasons  covenants  to 
stand  seised  to  uses  were  restricted  to  this  class  of  cases ;  they  have  in 
modern  practice  been  completely  superseded  by  the  ordinary  settlements,  and 
the  transfer  directly  of  real  property  by  deed.  See  Corporeal  Hered- 
itaments; Incoporeal  Hereditaments. 
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Seisin  ;   Covenant  for  Seisin.— The  covenant  for  seisin, 

which  must  be  distinguished  from  the  covenant  to  stand  seised  to  uses, 
restricted  to  cases  where  equity,  regarding  marriage  or  natural  affection  as 
a  good  consideration  as  between  kinsmen,  raised  a  "  use  "  (which  the  Statute 
of  Uses  executed)  in  favour  of  the  covenantee,  was  the  first  of  the  old 
express  covenants  for  title  :  the  unqualified  covenant  for  seisin  was  to  the 
effect  that  the  vendor  was  at  the  time  of  the  conveyance  seised  to  him 
and  his  heirs  of  a  good  and  indefeasible  estate  of  inheritance  in  fee-simple 
of  the  hereditaments  granted,  "  and  every  part  and  parcel  of  the  same  with 
the  appurtenances,  without  any  condition,  trust,  power  of  revocation,  or 
of  limitation  to  use  or  uses,  or  any  other  power,  restraint,  cause,  matter, 
or  thing  whatsoever,  to  alter,  change,  charge,  defeat,  revoke,  make  void, 
abridge,  lessen,  encumber  or  determine  the  same  estate,  or  any  part  or 
parcel  thereof"  (see  form  in  Piatt  on  Covenants,  307).  This  covenant  was 
followed  immediately  by  the  covenant  for  right  to  convey ;  and  though  the 
two  were  not  exactly  synonymous  (for  although  a  person  having  the  seisin 
has  the  right  to  convey,  the  person  having  the  right  to  convey  need  not 
be  the  person  seised),  the  covenant  for  seisin  was  frequently  omitted,  being 
in  fact  useless  where  the  second  covenant  was  for  the  right  to  convey  in 
fee.     See  Eight  to  Convey. 


Seisi  n  (Seised) . — The  earliest  meaning  of  the  word  is  possession, 
and  it  was  applicable  to  personalty  as  well  as  realty.  The  connection 
between  this  word  and  seize  has  given  rise  to  the  theory  that  seisin  meant 
a  forcible  or  violent  taking  of  possession ;  but  the  accepted  theory  is  that 
the  word  is  likewise  connected  with  sit  and  set,  and  that  "  the  man  who  is 
seised  is  the  man  who  is  sitting  on  the  land,"  the  root  being  the  same 
as  in  possessio.  To  our  mediaeval  lawyers  the  word  seisina  suggested 
the  very  opposite  of  violence :  it  suggested  peace  and  quiet.  (See  6 
Co.  Eep.  576,  cited  in  Pollock  and  Maitland,  Hist,  of  Eng.  Law,  vol. 
ii.  30.) 

Though  Bracton,  Littleton,  and  Coke  all  use  the  word  seisin  as  denoting 
possession,  whether  of  realty  or  personalty,  the  word  has  in  modern  times 
been  restricted  to  possession  of  freehold. 

Seisin  of  freehold  is  either  actual  (seisin  in  fact)  or  presumptive  (seisin 
in  law).  The  distinction  was  of  importance  before  the  Descent  Act,  3  &  4 
Will.  iv.  c.  106,  which  by  sec.  2  superseded  the  rule  of  common  law 
expresse'd  by  the  maxim  seisina  facit  stipitem,  seisin  makes  the  stock  of 
descent;  and  in  investigating  old  titles  the  distinction  may  have  to  be 
borne  in  mind. 

Seisin  in  deed  is  the  actual  possession  of  the  freehold  (e.g.  by  a  tenant 
for  life  in  possession),  as  contrasted  with  the  expectant  possession  (e.g.  by  a 
reversioner).  On  the  death  of  the  person  entitled  in  possession  to  an  estate 
of  inheritance,  the  law,  inasmuch  as  the  heir  is  entitled  to  the  land, 
presumes  that  the  heir  has  the  seisin ;  and  the  same  presumption  arises  in 
the  case  of  a  remainderman  or  reversioner  as  soon  as  the  particular  estate 
(q.v.)  determines.  This  presumptive  seisin  is  called  seisin  in  law,  and 
requires  an  entry  by  the  heir,  remainderman,  or  reversioner  to  become 
actual  seisin  or  seisin  in  deed. 

But  seisin  in  law  being  but  a  presumption  of  law,  it  is  rebutted  by  actual 
possession,  whether  by  right  (e.g.  by  virtue  of  a  devise)  or  wrong :  for  even 
a  wrongful  possession  thus  taken  deprives  the  heir,  remainderman,  or 
reversioner,  as  the  case  may  be,  of  his  seisin  in  law,  his  interest  becoming 
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thereafter  but  a  right  of  entry  only.  The  wrongful  taking  possession  is, 
when  to  the  prejudice  of  the  heir,  called  abatement  (q.v.) ;  when  to  the 
prejudice  of  the  remainderman  or  reversioner,  it  is  called  intrusion 
(q.v.).  _  | 

The  maxim  of  the  common  law  as  to  descent  was  that  he  who  claimd  as 
heir  in  fee-simple  must  make  himself  heir  to  him  that  was  last  seised  of  the 
actual  freehold  and  inheritance,  not  merely  to  one  who  had  a  freehold  in  law 
but  has  not  actually  entered  (Co.  Litt.  116).  Accordingly,  seisin  in  law  wasfnot 
sufficient  to  make  the  person  so  seised  a  stock  of  descent.  The  need,  how- 
ever, for  distinguishing  the  two  kinds  of  seisin  in  this  respect  has  been  done 
away  with  by  the  provision  (s.  2)  of  the  Act  of  1833,  already  noticed,  which 
enacts  that  in  every  case  descent  shall  be  traced  from  the  purchaser;  i.e. 
'  one  acquiring  the  land  otherwise  than  by  descent,  the  last  owner  being  in 
each  case  considered  to  be  the  purchaser,  unless  the  contrary  be 
proved. 

Besides  an  actual  entry  into  the  lands,  an  entry  into  part  thereof  in  the 
name  of  the  whole,  or  a  receipt  of  the  rents  and  profits,  will  give  one  seisin  in 
fact  (Comyns,  Big.  "  Seisin  "). 

Seisin  in  law,  though  it  implies  that  the  actual  possession  is  vacant  (for 
otherwise  there  would  be  a  right  of  entry  only),  is  nevertheless  sufficient  to 
prevent  the  freehold  from  being  in  abeyance  within  the  rule  of  law  that 
required  that  there  shall  always  be  some  tenant  in  possession  to  discharge 
his  services  to  the  lord,  and  the  rules  deduced  therefrom  as  regards  the 
creation  and  limitation  of  estates  at  common  law. 

The  creation  of  a  term  of  years  out  of  the  freehold  in  no  way  affects  the 
seisin  of  the  land,  for  the  seisin  is  in  the  freeholder ;  and  we  may  take,  as  a  good 
instance  of  the  consequences  of  this,  the  distinction  as  regards  a  wife's  right 
to  dower  in  the  case  where  the  husband,  seised  of  an  estate  of  inheritance, 
grants  (1)  a  life  estate ;  or  (2)  a  term  of  years  to  a  third  party,  and  dies. 
In  the  former  case  he  is  not  seised  at  his  death,  for  the  seisin  is  in  the  free- 
holder ;  in  the  latter  he  is,  and  his  wife  is  consequently  entitled  to  dower  out 
of  the  reversion  (cp.  Co.  Litt.  32  a). 

The  words  seisin  and  seised  are  still  strictly  construed  as  meaning 
possession  of  the  land ;  and  where  a  testator  devised  to  a  beneficiary  all  real 
estate  of  which  he  might  die  seised,  it  was  held  that  land  to  which  the 
testator  was  at  his  death  entitled,  but  on  which  a  third  party  had  wrong- 
fully entered  and  whereof  the  testator  had  not  taken  actual  possession,  did 
not  pass  by  the  devise :  the  testator  having  no  seisin  at  law  or  in  fact 
(Leach  v.  Jay,  1878,  9  Oh.  D.  42). 

As  to  livery  of  seisin,  see  Feoffment.  And  on  subject  generally,  see 
Estates;  Estates  of  Inheritance;  and  Pollock  and  Maitland,  Hist,  of 
Eng.  Law,  vol.  ii.  29  et  seq. 


Select  Vestry. — See  Vestky. 


Self- Defence. — Every  person  is  entitled  to  defend,  himself  from 
attack,  and  may  use  force  in  doing  so  (cp.  3  Black.  Com.  120,  121).  This 
right  of  private  redress  extends  not  only  to  the  defence  of  one's  own  person, 
but  also  to  the  defence  of  a  husband  or  wife,  a  parent  or  child,  or  even,  as 
has  been  said,  a  master  or  servant  (ibid.  3).  A  person  attacked  may  use  as 
much  force  as  he  reasonably  believes  to  be  necessary  to  defend  himself ;  and 
he  may  even  kill  his  assailant  if  this  extreme   step   is  necessary.     The 
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apparent  danger  measures  the  extent  of  the  force  that  may  be  employed  in 
self-defence ;  a  person  who  has  been  assaulted  by  a  blow  with  the  hand  may 
not  retaliate  with  a  deadly  weapon ;  but  where  the  assailant  uses  such  a 
weapon,  the  person  attacked  may,  if  he  cannot  otherwise  protect  his  life, 
take  the  life  of  the  aggressor.  In  a  recent  case,  it  was  said  that  before  a 
person  charged  with  manslaughter  can  avail  himself  of  the  defence  that  he 
acted  in  defence  of  his  life,  he  must  satisfy  the  jury  that  the  defence  was 
necessary ;  that  he  did  all  he  could  to  avoid  it,  and  that  it  was  necessary 
to  protect  his  own  life,  or  to  protect  himself  from  such  serious  bodily 
harm  as  would  give  him  a  reasonable  apprehension  that  his  life  was  in 
immediate  danger  (R.  v.  Symondson,  1896,  60  J.  P.  645,  quoting  B.  v. 
Smith,  1837,  8  Car.  &  P.  162). 

The  right  of  self-defence  extends  to  property  (3  Black.  Com.  121). 
In  R  v.  Symondson,  supra,  it  was  said  that  for  manslaughter  to  be  justifi- 
able in  repelling  an  attack  upon  property,  the  prisoner  must  show  that  the 
infliction  of  death  was  to  prevent  no  ordinary  crime,  but  a  crime  of  a 
serious  and  felonious  nature  intended  to  be  carried  out  by  force. 

[AutJiorities. — Those  cited,  and  Pollock,  Torts,  5th  ed.,  165, 166 ;  Stephen, 
Criminal  Law,  5th  ed.,  159,  160.] 

Selion — The  name  sometimes  given  to  one  of  the  subdivisions  into 
which  the  arable  lands  of  a  township  were  parcelled  out.  The  lands  were 
divided  into  furlongs,  shots,  or  quarentense,  and  these  again  were  subdivided 
into  strips,  each  of  which  was  called  a  selion  or  ridge,  usually  an  acre 
in  extent.  Selions  or  ridges  were  separated  by  balks  (see  Balk  ;  Elphin- 
stone,  Interpretation  of  Deeds,  s.v.  "  Common  Pields,"  p.  566). 


Seneschal. — Originally,  says  Professor  Skeat  (Mymol.  Bid.),  this 
word  denoted  an  old  or  chief  servant,  the  word  being  derived  from  the 
Gothic  sins,  old,  and  skalks,  a  servant.  It  afterwards  came  to  mean  a 
steward,  in  which  sense  it  is  used  in  Co.  Litt.  61a. 


Sentence  (Sententia). — This  term  is  now  applied— (1)  to  the 
judgment  of  a  Court  of  criminal  jurisdiction  imposing  on  a  person  convicted 
a  punishment  such  as  fine  or  imprisonment;  (2)  to  any  decree  of  an 
Ecclesiastical  Court  (Phillimore,  Ecel.  Law,  2nd  ed.,  965,  1041) ;  (3)  to 
decisions  of  Courts  of  Admiralty,  prize  Courts,  or  Crown  officials  condemning 
ships  or  goods  (see  6  Seld.  Soc.  Publ.  lxiv.  41, 181),  where  the  old  Admiralty 
procedure  is  stated.  The  term  is  imported  from  the  civil  or  canon  law. 
In  the  first  case  the  term  does  not  appear  in  the  formal  judgment.  In  cases 
(2)  and  (3)  it  is  distinguished  as  "definitive,"  or  "final"  and  "interlocutory." 
The  common  element  appears  to  be  that  a  sentence  is  an  order  affecting  the 
status  of  the  person  against  whom  it  is,  or  the  title,  as  against  all  the  world, 
of  the  res  which  it  condemns.     See  Judgment. 


Separate  Estate. — See  Husband  and  Wife;  Partnership. 


Separate  Examination.— See  Acknowledgment  of  Deeds : 
Fines;  Eecoveries. 
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Separation. — See  Judicial  Separation;  Settlements  of  Pro- 
perty. 


Separatists. — See  Nonconformist;  Affirmation. 
Sequester. — See  Inebriates  Acts. 
Sequestrari  facias.— See  Execution. 


Sequestration. — See  Execution,  vol.  v.  at  pp.  134,  139.  At 
one  time  on  a  benefice  becoming  void,  the  rural  dean  took  charge  of  the 
vacant  church,  etc.,  but  in  process  of  time  the  canon  lawyers  deprived  him 
of  this,  and  the  chancellors  of  bishops  or  their  archdeacons  took  possession, 
and  by  forms  of  sequestration  assigned  the  charge  over  to  the  lay  guardians 
of  the  church  (Gibs.  Cod.  p.  749).  The  present  procedure  is  for  the  church- 
wardens to  take  out  sequestration  under  the  seal  of  the  bishop  and  then  to 
manage  the  profits  and  expenses  for  the  next  incumbent.  It  is  their  duty, 
therefore,  to  see  to  the  cultivation  of  the  glebe,  and  reaping  of  crops, 
collection  of  tithes,  rent-charges,  etc.  They  have  to  account  for  their  acts 
to  the  successor,  and  if  the  latter  is  dissatisfied  with  their  account  he  may 
summon  them  before  the  ordinary.  They  can,  however,  deduct  reasonable 
expenses  (28  Hen.  vm.  (1536)  c.  11,  s.  3).  See  Churchwarden;  Incum- 
bent. 


Sergeant-at-ArmS. — An  officer  with  this  title  is  one  of  the 
chief  officers  both  of  the  House  of  Lords  and  of  the  House  of  Commons,  and 
with  very  similar  functions,  though  some  of  those  performed  by  the 
Sergeant  of  the  House  of  Commons  are  performed  by  Black  Eod  (q.v.)  in  the 
House  of  Lords.  The  Sergeant  of  the  House  of  Lords  is  appointed  by  the 
Crown,  and  he  attends  the  Lord  Chancellor  with  the  mace,  executing  the 
orders  of  the  House,  whether  verbal  or  by  warrant,  against  persons  com- 
mitted for  contempt.  But  in  case  of  the  committal  of  a  member,  the 
order  goes  to  Black  Eod.  The  Sergeant  is  the  officer  of  the  Lord  Chan- 
cellor rather  than  of  the  House.  The  Sergeant  of  the  House  of  Commons 
is  appointed  by  patent  under  the  Great  Seal  "  to  attend  upon  Her 
Majesty's  person  when  there  is  no  Parliament ;  and  at  the  time  of  every 
Parliament,  to  attend  upon  the  Speaker  of  the  House  of  Commons"; 
but  after  his  appointment  he  is  the  servant  of  the  House,  and  may  be 
removed  for  misconduct. 

He  attends  the  Speaker  with  the  mace  on  entering  and  leaving  the 
House,  or  going  to  the  House  of  Lords,  or  attending  the  Sovereign  with 
addresses.  Order  in  the  House  is  generally  in  his  province.  He  takes 
strangers  into  custody  who  have  obtained  irregular  admittance,  or  who 
misconduct  themselves ;  causes  the  removal  of  persons  directed  to  withdraw ; 
causes  the  doors  to  be  locked  on  divisions ;  introduces,  with  the  mace,  peers 
or  judges  attending  within  the  bar,  and  messengers  from  the  Lords ;  attends 
the  Sheriffs  of  London  at  the  bar  on  presenting  petitions ;  brings  to  the  bar 
prisoners  to  be  reprimanded  by  the  Speaker,  or  persons  in  custody  to  be 
examined  as  witnesses.     There  is  a  Deputy-Sergeant,  who  assists  him  in 
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the  performance  of  these  duties.  The  Speaker's  warrants  are  addressed  to 
him,  and  he  takes  into  custody  the  persons  named  therein,  and,  as  ordered, 
keeps  them  either  in  his  own  custody,  or  removes  them  to  the  Tower,  or 
Newgate.  He  also  may  take  into  custody  persons  ordered  verbally  to  be 
so  taken  by  the  Speaker,  when  the  latter  is  accompanied  by  the  mace. 
As  committees  cannot  sit  during  the  prayers  of  the  House,  it  is  the 
Sergeant's  duty  to  give  notice  to  them.  He  appoints,  and  has  charge  of, 
the  officers  •in  his  department,  and  has  charge  of  the  committee  rooms  and 
other  buildings  whilst  Parliament  is  sitting.  The  privileges  of  Parliament, 
and  especially  the  right  to  commit  to  prison  for  contempt  of  those 
privileges,  have  in  many  instances  been  determined  by  actions  against  the 
Sergeant-at-Arms.  See  Burdett  v.  Abbott,  1811,  14  East,  1 ;  12  E.  E.  450  ; 
and  Burdett  v.  Colman,  14  East  163,  where  the  Sergeant,  acting  under  the 
Speaker's  warrant,  was  held  justified  in  breaking  open  doors,  outer  or  inner, 
of  a  dwelling-house,  for  the  purpose  of  arresting  the  person  mentioned 
therein,  and  of  employing  the  civil  and  military  forces  under  the  direction 
of  a  civil  magistrate.  In  Bradlaugh  v.  Gossett,  1884,  12  Q.  B.  D.  p.  271,  it 
was  held  that  an  action  will  not  lie  against  the  Sergeant-at-Arms  of  the 
House  of  Commons  excluding  a  member  from  the  House  in  obedience  to  a 
resolution  of  the  House  directing  him  to  do  so,  nor  will  the  Court  grant  an 
injunction  to  restrain  him  from  using  necessary  force  to  carry  out  the 
order  of  the  House. 

See  House  of  Commons  ;  House  of  Lords. 

[Authorities. — May,  Parliamentary  Practice ;  Chaster,  Powers  of  Executive 
Officers^ 


Serial. — See  Copyright. 


Serjeant-at-Law. — The  title  or  dignity  of  serjeant-at-law 
(serviens  ad  legem)  dates  from  a  very  remote  period,  and  till  comparatively 
recently  it  marked  the  highest  rank  at  the  oar.  By  old  writers  serjeants- 
at-law  were  distinguished  from  the  utter  barristers  or  apprentices 
(apprenticii  ad  legem),  who  did  not  become  qualified  for  advancement  to  the 
state  and  degree  of  serjeant  until  they  had  been  sixteen  years  at  the  bar. 
In  later  times  no  time  was  prescribed  before  a  barrister  could  be  admitted 
to  the  higher  degree.  The  title  was  conferred  by  writ  under  the  Great  Seal, 
and  in  former  times  the  call  to  the  coif  (see  Coif),  as  the  creation  of 
Serjeants  was  sometimes  called,  was  marked  by  various  ceremonies.  The 
newly  created  serjeant  severed  his  connection  with  his  Inn  of  Court  and 
joined  the  Inn  belonging  to  his  own  order;  he  presented  rings,  each 
inscribed  with  a  motto,  to  the  sovereign,  the  lord  chancellor,  and  to  certain 
other  dignitaries ;  and  at  one  time  the  actual  ceremony  of  putting  on  the 
coif  is  said  to  have  been  a  very  solemn  affair.  The  change  from  the 
degree  of  utter  barrister  to  that  of  serjeant  was  further  marked  by  a 
difference  in  costume.  Important  privileges  belonged  to  the  order.  Till 
the  Judicature  Act,  1873,  came  into  operation,  which  rendered  it 
unnecessary  that  a  person  should  be  admitted  to  the  degree  of  serjeant 
before  being  appointed  a  judge  of  the  Supreme  Court,  the  judges  of  the 
Courts  of  King's  (or  Queen's)  Bench  and  Common  Pleas  were  always 
chosen  from  the  ranks  of  the  Serjeants,  and  it  was  for  this  reason  that  the 
latter  were  always  addressed  in  Court  by  the  judges  as  "  Brother."  Por 
many  centuries  also  they  had  the  exclusive  right  of  audience  in  the  Court 
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of  Common  Pleas  during  term.  This  latter  privilege  was  abolished  in  1846 
by  the  Statute  9  &  10  Vict.  c.  54,  the  attempt  to  effect  the  same  purpose 
by  a  warrant  under  the  royal  sign  manual  in  1834  having  been  decided  to 
be  illegal  (see  In  the  matter  of  the  Serjeants-at-Law,  1840,  6  Bing.  N.  C. 
235).  Socially,  Serjeants  took  precedence  next  after  knights  bachelors 
and  before  Queen's  Counsel  (q.v.),  but,  professionally,  Queen's  Counsel  took 
precedence  of  Serjeants  unless  the  latter  held  patents  of  precedence  (see 
Peegedence,  Patent  of).  Since  the  provision  of  the  Judicature  Act  already 
referred  to,  the  ancient  order  has  been  gradually  dying  out,  and  now  only 
one  or  two  members  still  remain.  Foreseeing  this  effect  of  the  Act,  the 
members  in  1877  sold  their  Inn  in  Chancery  Lane,  the  last  of  the  numerous 
hostels  they  once  possessed.  The  order  still  exists  in  Ireland,  and  its 
revival  in  England  has  been  advocated  on  more  than  one  occasion,  but  it  is 
not  now  likely  that  this  will  ever  be  done  (see  Pulling,  Order  of  the  Coif ; 
Manning,  Serjeants'  Case). 


Serjeants'  Inn. — See  Inns  of  Court. 


Sermon. — The  sermon  is  not  an  essential  portion  of  the  communion 
service,  nor  is  it  to  be  regarded  as  one  of  the  other  rites  of  the  church  within 
the  meaning  of  the  Advertisements  of  Queen  Elizabeth  and  Canon  58  of 
1603-4  {In  re  Robinson,  Wright  v.  fugwell,  [1897]  1  Ch.  85,  96).  It  is 
seldom,  however,  omitted  at  either  morning  or  evening  service,  and  in 
practice  its  omission  would  be  looked  upon  as  irregular  (cp.  the  Pluralities 
Act,  1837,  1  &  2  Vict.  c.  106,  s.  80,  and  Edward  vi.'s  Injunctions,  Bodl. 
Douce,  BB.  218,  No.  2).  See  the  Act  of  Uniformity  Amendment  Act,  1872, 
35  &  36  Vict.  c.  35,  s.  6,  as  to  sermons  or  lectures  being  preached  without 
the  usual  common  prayers  or  services,  etc. 

There  is  no  statutory  or  rubrical  direction  as  to  the  precise  spot  from 
which  the  sermon  is  to  be  delivered.     See  Pulpit. 

The  wearing  of  gowns  in  pulpit  when  preaching  is  merely  matter  of 
usage,  uncontrolled  by  positive  law  or  judicial  decision  {In  re  Robinson, 
Wright  v.  Tugwell,  supra).  See  also  Incumbent;  and  Phillimore's  Eccl. 
Law,  2nd  ed.,  vol.  i.  ch.  xviii.  s.  5. 


Servant. — See  Master  and  Servant;  Seduction;  Will. 


etc. 


Service. — See  Master  and  Servant;  Military  Service;  Navy; 
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Preliminary  Note. — No  writ  or  process,  warrant  (except  warrant  of 
arrest  in  Admiralty  actions),  order,  judgment,  or  decree  (except  criminal 
process)  can  be  served  or  executed  on  a  Sunday  (see  Supreme  Court 
Eules,  Order  67,  r.  12;  Admiralty  Eules,  1859,  r.  167;  County  Court 
Eules,  1889,  Order  51,  r.  20;  and  the  Sunday  Observance  Act,  1677 
(29  Car.  II.  c.  7)).  In  Admiralty,  moreover,  no  instrument  except  a  warrant 
may  be  served  on  Good  Friday  or  Christmas  Day  (Supreme  Court  Eules, 
Order  67,  r.  12  :  Admiralty  Eules,  1859,  r.  167). 

Subject  to  the  above  provisions,  a  writ  of  summons  may  be  served  on 
any  day  and  at  any  time  of  the  day  or  night  {Upton  v.  Mackenzie,  1822, 
1  Dow.  &  Ey.  172 ;  Priddee  v.  Cooper,  1822,  1  Bing.  66 ;  25  E.  E  601), 
whether  specially  indorsed  or  not  (Murray  v.  Stephenson,  19  Q.  B.  D.  60). 

I.  In  the  High  Couet. 

1.  Acceptance  of  Service. — Effect  of. — Service  of  a  writ  of  summons 
or  other  document  commencing  proceedings  is  often  dispensed  with  by 
acceptance  of  service  and  undertaking  to  appear.  The  following  memo- 
randa will  be  found  useful  where  this  course  is  adopted : — 

It  must  be  in  writing  and  signed  by  defendant's  solicitor  (Order  9, 
r.  1). 

It  must  include  an  undertaking  to  appear,  otherwise  it  cannot  be 
enforced  against  the  solicitor  giving  it  (Order  12,  r.  18). 

It  is  of  no  effect  as  against  the  defendant  until  after  appearance  has 
been  entered  in  accordance  with  the  undertaking  (Order  9,  r.  1).  It  cannot 
therefore  be  enforced  by  judgment  in  default  against  the  defendant,  for  that 
can  only  be  given  on  proof  of  personal  or  substituted  service  (Order  13, 
r.  2). 

Where  the  original  writ  is  sent  to  a  solicitor  for  acceptance  of  service 
and  he  retains  it,  instead  of  returning  it  indorsed  with  his  undertaking 
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the  plaintiff's  best  course  is  to  issue  a  concurrent  writ,  and  serve  the 
defendant  with  it  personally  or  under  order  for  substituted  service. 

2.  Personal  Service. — (a)  Documents  requiring  Personal  Service. — Writ 
of  summons  (Order  9,  r.  2);  notice  of  writ  on  foreigner  abroad  (Order  11, 
r.  7);  third  party  notice  (Order  16,  r.  48);  order  adding  defendant  under 
Order  17,  r.  4  (Order  17,  r.  5) ;  counterclaim  on  defendants  added  (Order  21, 
r.  12) ;  petition  not  in  an  action  (see  Daniell's  Chancery  Practice,  1565) ; 
originatirig  summons.  The  rules  do  not  directly  provide  for  personal 
service  of  an  originating  summons,  but  the  form  is  the  same  in  this  respect 
as  a  writ  of  summons  (App.  K.  No.  1a).  Every  order  requiring  an  act  to 
be  done  within  a  given  time  must  be  served  personally  in  order  to  ground 
proceedings  for  attachment  or  sequestration.  In  order  to  ground  execution, 
an  order  directing  payment  of  money  or  costs  within  a  certain  time  after 
service  must  also  be  served  personally  (see  Execution). 

(b)  What  is  Personal  Service. — A  copy  of  the  writ  or  other  document 
must  be  delivered  to,  and  left  with,  the  person,  and  the  original  shown  to 
him  if  he  asks  to  see  it  (Pell  v.  Vincent,  1825,  7  Dow.  &  Ey.  233 ;  Goggs  v. 
Huntingtower,  1844,  12  Mee.  &  W.  503  ;  Digby  v.  Thompson,  1832,  1  Dowl. 
P.  C.  363).  A  concurrent  writ  is  equivalent  to  the  original  writ,  and  a 
duplicate  or  office  copy  of  a  Chancery  order  is  equal  to  the  original. 

The  writ  or  other  document  to  be  personally  served  must  not  be 
enclosed  in  an  envelope'  or  wrapper. 

It  is  an  essential  part  of  the  service  of  a  writ  of  summons,  whether 
personal  or  substituted,  that  the  person  serving  should'  indorse  on  the 
original  or  concurrent  writ  the  day  of  the  week  and  month  of  such  service. 
Such  indorsement  must  be  made  within  three  days  after  service,  exclusive 
of  the  day  of  service,  and  exclusive  of  Sunday,  Christmas  Day,  and  Good 
Friday  (Order  9,  r.  15 ;  Order  64,  rr.  2,  12),  but  inclusive  of  the  last  day. 

If  the  party  to  be  served  refuses  to  take  the  writ  or  other  document, 
and  he  is  told  what  it  is,  and  it  is  thrown  down  in  his  presence  and  left 
there,  or  if  he  is  touched  with  it  and  it  is  left  where  it  falls,  that  is  good 
personal  service  (Thomson  v.  Pheney,  1  Dowl.  P.  C.  p.  443). 

Substituted  service  is  equivalent  to  personal  service. 

An  order  requiring  an  act  to  be  done  or  money  to  be  paid  within  a  given 
time  must  have  indorsed  on  the  copy  served  the  notice  prescribed  by 
Order  41,  r.  5. 

3.  Substituted  Service  (Order  10). — (a)  Within  the  Jurisdiction. — The 
sole  ground  for  granting  an  order  for  substituted  service  is  that  prompt 
personal  service  cannot  be  effected  (Order  9,  r.  2 ;  Order  67,  r.  6).  The 
application  is  made  ex  parte. 

In  the  Chancery  Division  an  ex  parte  summons  is  issued,  which  must 
state  the  kind  of  substituted  service  asked  for.  An  affidavit  in  support 
must  be  filed,  and  office  copy  produced  at  the  hearing  of  the  summons.  The 
contents  of  affidavit  are  given  below.     The  order  must  be  drawn  up. 

In  the  Queen's  Bench  Division  the  application  is  made  on  an  affidavit 
of  the  facts  to  the  effect  stated  below,  and  the  order  must  be  drawn  up. 

Contents  of  Affidavit. — The  affidavit  must  prove — 

(i.)  Issue  of  the  writ  and  efforts  to  serve.  In  both  divisions  the  writ 
should  be  exhibited.  In  the  Chancery  Division  there  is  no  specific  rule  as 
to  what  efforts  to  serve  are  necessary.  Those  that  have  been  made  must  be 
stated.  In  the  Queen's  Bench  Division  the  deponent  must  prove  that  he 
called  at  the  defendant's  residence,  or,  if  the  residence  be  not  known,  then 
at  his  place  of  business,  and  in  that  case  he  must  state  that  efforts  have 
been  made  to  discover  defendant's  residence.     He  must  further  prove  that 
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he  made  and  kept  two  successive  appointments  at  reasonable  hours  for  the 
purpose  of  serving  the  writ,  stating  time  and  place,  and  that  a  copy  of  the 
writ  was  left  for  the  defendant. 

(ii.)  That  all  practicable  means  of  effecting  personal  service  have  been 
exhausted,  and  prompt  personal  service  is  impossible. 

(iii.)  The  nature  of  the  substituted  service  asked  for,  and  that  there  is 
reasonable  probability  of  its  coming  to  the  knowledge  of  the  defendant. 

If  the  defendant  is  evading  personal  service,  deponent  should  state  his 
belief  to  that  effect  and  his  grounds  for  it. 

(For  cases  on  substituted  service,  see  Annual  Practice,  Order  10,  notes.) 

Orders  for  substituted  service  are  not  common  in  the  Chancery  Division, 
but  are  extremely  so  in  the  Queen's  Bench  Division,  and  are  there  usually 
made  for  service  by  post.  In  all  these  cases  the  day  of  posting  does  not 
count  in  computing  the  time  for  appearance,  which  commences  to  run  on 
the  day  following  (Practice  Masters'  Rule,  Annual  Practice,  1898,  p.  1204; 
Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  26). 

The  above  regulations  as  to  substituted  service  of  a  writ  of  summons 
apply  mutatis  mutandis  to  substituted  service  of  other  documents  within 
the  jurisdiction  (Order  67,  r.  6). 

(b)  Out  of  the  Jurisdiction.' — If  it  can  be  clearly  proved  that  a  defendant 
has  absconded  or  gone  abroad  to  evade  service,  an  order  for  substituted 
service  by  advertisement  or  otherwise  may  be  obtained.  In  other  cases  it 
is  not  quite  certain  that  there  is  jurisdiction  to  make  an  order  for  substi- 
tuted service  out  of  the  jurisdiction  (see  De  Bernales  v.  Bennett,  1894, 
10  T.  L.  R.  419),  but  where  the  defendant  left  the  jurisdiction  after  issue 
of  the  writ,  and  with  the  knowledge  that  it  had  been  issued,  the  Court  of 
Appeal  ordered  substituted  service  {Jay  v.  Gould,  [1898]  1  Q.  B.  12). 

(c)  In  Case  of  Vacant  Possession. — In  an  action  for  recovery  of  land  in  a 
case  of  vacant  possession  the  writ  may  be  served  by  posting  a  copy  of  the 
writ  upon  the  door  or  other  conspicuous  part  of  the  premises  (Order  9,  r.  9). 

4.  Service  on  Firms,  Companies,  Infants,  etc. — (a)  Partnership 
Firm. — A  partnership  firm  sued  in  the  firm  name  may  be  served  either 
by  serving  the  writ  personally  on  one  or  more  of  the  partners,  or  on  the 
person  in  charge  of  the  business  at  the  principal  place  of  business  within 
the  jurisdiction  (Order  48  A,  r.  3). 

Whether  a  partner  is  served  or  the  person  in  control  of  the  business,  it 
is  desirable  whenever  service  is  effected  at  the  place  of  business  that  a 
notice  in  the  following  words  should  be  served  with  the  writ : — 

"  Take  notice  that  you  are  served  as  the  person  in  control  of  the  business 
of  the  above-named  defendant  firm,  and  also  as  a  partner."  Service  in  both 
capacities  is  specifically  authorised  by  Order  48  A,  r.  4;  and  if  this  is  done, 
the  service  is  good  on  the  firm,  whether  the  person  served  is  or  is  not  a 
partner.  Service  on  a  person  in  control  of  the  business  without  a  notice 
that  he  is  so  served,  is  no  service  on  the  firm  (Order  48  A,  r.  4). 

A  foreign  firm  having  no  place  of  business  in  England  held  in  the  firm 
name  cannot  be  sued  in  the  firm  name.  The  partners  must  be  sued  by 
name  and  served  personally  ( Western  National  Bank  of  New  York  v.  Perez 
Triana  &  Co.,  [1891]  1  Q.  B.  304),  and  this  also  applies  to  a  Colonial  firm 
(Indigo  Co.  v.  Ogilvy,  [1891]  2  Ch.  31). 

If,  however,  a  foreign  firm  has  a  place  of  business  in  England  held  in 
the  name  of  the  firm,  and  carried  on  by  a  partner  or  other  person  in  the 
pay  of  the  firm,  it  may  be  sued  as  a  firm  within  the  jurisdiction,  and  served 
as  above  indicated  (see  Worcester  Banking  Co.  v.  Firbank  &  Co.,  [1894] 
1  Q.  B.  784 ;  Annual  Practice,  1898,  p.  858). 
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A  defendant  firm  may  contract  itself  out  of  these  rulings.  If  its  place 
of  business  is  out  of  the  jurisdiction,  and  it  agrees  to  accept  service  at  some 
place  within  the  jurisdiction,  a  writ  served  in  accordance  with  the  agreement 
is  well  served  {Montgomery  v.  Liebentlial  &  Co.,  [1898]  1  Q.  B.  487).  But 
it  cannot  extend  the  jurisdiction  of  the  Court  by  its  agreement ;  therefore  ail 
agreement  that  the  English  Court  shall  have  power  to  order  service  out  of 
the  jurisdiction,  whether  the  case  is  within  Order  11  or  not,  is  bad  {British 
Wagon  Co.  v.  Gray,  [1896]  1  Q.  B.  35). 

Subject  to  the  foregoing  remarks,  the  following  regulations  govern 
service  on  a  firm : — (i.)  A  partner  served  as  such  may  be  served  anywhere 
within  the  jurisdiction.  If  no  notice  is  served  with  the  writ  the  person 
served  is  deemed  to  have  been  served  as  a  partner.  His  name  must  be 
ascertained,  as  its  insertion  in  the  affidavit  of  service  is  obligatory,  (ii.)  A 
person  served  as  manager  must  be  served  at  the  principal  place  of  business 
within  the  jurisdiction  (service  elsewhere  is  void),  and  he  must  be  served 
at  the  same  time  with  a  written  notice  that  he  is  served  as  the  person 
in  control  of  the  business.  His  (or  her)  identity  is  of  no  subsequent 
importance,  so  long  as  the  process  server  finds  some  one  on  the  premises 
who  is  in  control  of  the  business  at  the  time  of  service,  and  serves  him  with 
the  writ  and  notice ;  that  is  good  service  on  the  firm.  The  affidavit  of 
service  merely  states  that  the  "person  in  control"  was  served,  without 
naming  him  or  her  (Order  48  A,  rr.  3,  4). 

(6)  Limited  Company  (Order  9,  r.  8). — The  mode  of  service  is  prescribed 
by  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  62.  Service  may  be 
effected  in  two  ways:  (i.)  By  leaving  a  true  copy  of  the  writ  or  other 
document  at  the  registered  office.  It  is  not  necessary  to  prove  with  whom 
it  was  left,  though  it  should,  of  course,  be  handed  to  some  person  authorised 
to  receive  it  (see  a  case  of  Bowson  v.  English  Tramways  (unreported),  cited 
in  the  Annual  Practice) ;  or  (ii.)  by  sending  it  through  the  post  in  a  prepaid 
letter,  addressed  to  the  company  at  their  registered  office. 

Service  on  the  secretary  is  not  good  service  on  the  company,  unless  the 
document  is  left  with  him  at  the  registered  office.  If,  however,  it  can  be 
sworn  in  the  affidavit  that  the  secretary  had  requested  that  the  writ  should 
be  served  on  him  at  some  other  place,  and  it  was  there  served,  that  is  good 
service  {Ex  parte  Railway  Steel,  etc.,  Co.,  1878,  8  Ch.  D.  p.  189). 

(c)  Building  Society  under  the  Act  of  1874. — No  direct  statutory  pro- 
vision is  made  by  the  Act.  Service,  therefore,  must  be  in  accordance  with 
Order  9,  r.  8,  viz.:  personally  on  the  treasurer,  secretary,1  or  other  head 
officer  (Order  9,  r.  8). 

A  building  society  not  incorporated  under  the  Act  of  1874  is  not 
a  corporate  body.  The  governing  body  must  be  sued  individually,  and 
served  personally. 

{d)  Friendly  Society. — The  mode  of  service  is  prescribed  by  the  Friendly 
Societies  Act,  1875  (38  &  39  Vict.  c.  60),  s.  21.  The  society  should  be  sued 
as  stated  in  the  section,  viz.:  "  A.  B.  and  C.  D.,  trustees  of,"  etc.,  and  the  writ 
may  be  served — (i.)  personally  on  the  officers  sued ;  or  (ii.)  by  leaving  a  true 
copy  at  the  registered  office,  or  any  place  of  business  of  the  society  within 
the  jurisdiction ;  or  (iii.)  if  the  office  be  closed,  then  by  posting  a  copy  on  the 
outer  door  of  such  office,  and  sending  a  copy  through  the  post  by  registered 
letter,  addressed  to  The  Committee  of  Management  at  the  registered  office  of  the 
society. 

{e)  Joint-Stock  Company  under  the  Act  of  1845. — The  mode  of  service  is 
prescribed  by  the  Companies  Clauses  Act,  1845  (8  &  9  Vict.  c.  16),  s.  135 : 
(i.)  Leaving  a  copy  at  the  principal  office,  or  at  one  of  the  principal  offices ; 
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or  (ii.)  giving  it  personally  to  the  secretary ;  or  (iii.)  if  no  secretary,  then 
giving  it  personally  to  a  director. 

(/)  Railway  Company. — Same  as  (e),  supra;  prescribed  by  the  same 
section. 

(g)  Promoters  of  Undertaking  Taking  Zand  for  Public  Purposes. — Pre- 
scribed by  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18), 
s.  134.  Same  as  in  (e),  supra;  except  that  as  regards  the  secretary  the 
copy,  writ,  etc.,  may  be  either  served  on  him  personally  or  sent  by  post 
addressed  to  him ;  and  if  there  is  no  secretary,  then  to  the  solicitor  of  the 
promoters. 

(h)  Company  in  Liquidation. — Personally  on  the  official  liquidator. 

(i)  Club. — A  members'  club  is  not  a  firm  or  corporate  body,  and  service 
on  the  secretary  is  bad  (Grossman  v.  The  Granville  Club,  1884,  28  Sol.  J. 
513).  The  committee  should  be  sued  personally,  and  so  served.  A  pro- 
prietory club  may  be  treated  as  a  firm,  and  so  served  (Firmin  v.  Inter- 
national Club,  1889,  5  T.  L.  R.  694). 

(k)  Infants. — Service  on  an  infant  is  effected  by  serving  his  father  or 
guardian,  or  if  none,  then  the  person  with  whom  the  infant  resides  or 
under  whose  care  he  is  (Order  9,  r.  5). 

(I)  lunatics  and  Persons  of  Unsound  Mind. — A  lunatic  is  served  by 
serving  his  committee,  and  a  person  of  unsound  mind  by  serving  the  person 
with  whom  he  resides  or  under  whose  care  he  is  (Order  9,  r.  5). 

5.  Delivery  and  Service  not  Personal.— (a) Explanatory. — "Delivery 
of  pleadings,  etc.,  between  parties,"  and  "  service  of  documents  not  requiring 
personal  service,"  are  merely  different  phrases  expressing  the  same  thing. 
Order  19,  r.  10,  says  "  delivery  "  between  parties  is  to  be  effected  "  in  the 
manner  now  in  use  "  (1875).  The  manner  then  in  use  is  defined  in  rule 
173  of  Begulce  Generates  of  Hilary  Term  1853,  and  the  words  of  that  rule 
are  repeated  in  Order  67,  r.  2  of  the  Rules  of  the  Supreme  Court,  in  the 
expression  there  used  to  define  "  service  not  personal."  The  rule  applies  to 
writs,  notices,  pleadings,  and  all  documents  not  requiring  personal  service. 

(b)  Hours  for  Delivery  or  Service  not  Personal. — All  documents  not 
requiring  personal  service  are  to  be  served  or  delivered  before  the  hour  of 
six  in  the  afternoon,  except  on  Saturdays,  when  they  are  to  be  served 
or  delivered  before  two  in  the  afternoon.  Service  after  six  on  any  day  but 
Saturday  counts  for  the  following  day,  and  after  two  on  Saturday  counts  as 
if  effected  on  the  following  Monday  (Order  64,  r.  11). 

(c)  What  constitutes  Delivery  and  Service  not  Personal. — Delivery  and 
service  not  personal  consists  of — (i.)  Leaving  the  document  within  the 
prescribed  hours,  at  the  address  for  service  of  the  person  to  be  served,  with 
any  person  resident  at  or  belonging  to  such  place  (Order  67,  r.  2). 

(ii.)  If  solicitors  agree  in  writing  between  themselves  to  accept  service 
of  proceedings  by  post,  then  the  posting  of  a  prepaid  letter,  addressed  to 
the  solicitor  at  the  address  for  service,  containing  the  document  to  be 
served,  is  good  service  or  delivery.  In  this  case  service  counts  as  if  effected 
on  the  day  following  the  day  of  posting.  As  to  evidence  of  service  required, 
see  next  note. 

:  (d)  Evidence  required  of  Delivery  or  Service  not  Personal. — In  the  case  of 
motion  for  judgment  in  default  of  defence,  under  Order  27,  r.  11,  the 
practice  in  the  Chancery  Division  differs  from  that  in  the  Queen's  Bench 
Division  on  this  point. 

i  (i.)  In  the  Chancery  Division  no  affidavit  of  delivery  of  statement  of  claim 
is  Required ;  an  office  copy  of  the  statement  of  claim  filed  in  default  being 
sufficient. 

vol.  xi.  30 


466  SEEVICE  AND  DELIVERY 

(ii.)  In  the  Queen's  Bench  Division  an  affidavit  is  required  in  every  case, 
proving  that  statement  of  claim  was  delivered,  by  leaving  a  copy  thereof 
at  the  address  for  service  with  a  person  resident  at  or  belonging  to  such 
place ;  or  proving  that  the  defendant's  solicitor  agreed  in  writing  to  accept 
service  by  post,  and  that  a  prepaid  letter  was  posted  to  him. 

In  the  case  of  Queen's  Bench  summonses,  the  above  requirements  apply 
to  all  cases  where  evidence  of  service  of  the  summons  is  required. 

In  the  case  of  judgment  in  default  of  defence,  under  Order  27,  rr.  2-9, 
the  filing  on  entering  judgment  of  the  statement  of  claim,  marked  with  the 
date  of  delivery,  is  accepted  as  sufficient  evidence  of  delivery. 

(e)  Service  by  Filing  in  Default— Where  a  defendant  makes  default  of 
appearance,  all  documents  not  requiring  personal  service  may,  on  proof  of 
service  and  non-appearance,  be  delivered  to  or  served  on  him  by  filing  in 
default  at  the  Central  Office,  or,  in  district  registry  actions,  at  such  registry 
(Order  19,  r.  10  ;  Order  67,  r.  4). 

(/)  Orders  not  requiring  Personal  Service. — All  orders  not  requiring 
personal  service  may  be  served  as  shown  in  (c)  and  (e),  supra.  This  com- 
prises all  orders  except  the  following,  which  require  to  be  personally  served : 
— (i.)  Orders  which  fix  a  time,  or  a  time  after  service,  within  which  an  act 
is  to  be  done  or  money  to  be  paid,  for  disobedience  to  which  the  party  is  ' 
liable  to  execution  (the  only  exception  to  this  is  an  order  for  payment  of 
calls,  which,  under  rule  21  of  the  Eules  under  the  Companies  Act,  1890, 
may  be  served  by  post);  and  (ii.)  orders,  under  Order  17,  r.  4,  adding 
defendants,  upon  which  proceedings  may  be  had  against  such  added 
defendants  in  default  of  appearance. 

(g)  Service  of  Amended  Writ. — An  amended  writ  of  summons  does  not 
require  personal  service  on  a  defendant  who  has  appeared ;  but  notwith- 
standing (In  re  Hartley,  [1891]  2  Ch.  121),  it  is  doubtful  whether  a  defendant 
who  has  failed  to  appear  can  be  served  with  an  amended  writ  by  filing  it  in 
default  against  him.  Where  there  has  been  any  alteration  of  the  claim,  it 
is  not  usual  to  enter  judgment  in  default  without  proof  of  personal  service 
of  the  amended  writ. 

II.  In  the  County  Court. 

1.  In  what  Cases  the  same  as  in  the  High  Court. — (a)  Personal 
Service. — Wherever  personal  service  is  requisite  in  the  County  Court,  the 
regulations  as  to  personal  service  in  the  High  Court  must  be  observed. 

(b)  Corporation,  Infant,  Lunatic,  etc. — In  the  case  of  a  corporation  or 
registered  company,  the  service  is  the  same  as  in  the  case  of  process  issued 
out  of  the  High  Court  (County  Court  Eules,  Order  7,  r.  23),  as  is  also  the 
case  in  serving  an  infant  (ibid.  Order  7,  r.  10),  lunatic  or  person  of 
unsound  mind  not  so  found  by  inquisition  (ibid.  Order  7,  r.  11) ;  also  a 
partnership  firm  (ibid.  Order  7,  rr.  12  a,  13  a),  and  in  an  action  for  recovery  of 
land  where  the  premises  are  vacant  (ibid.  Order  7,  r.  21). 

2.  In  what  Cases  Different  from  the  High  Court. — (a)  Acceptance 
of  Service.  — In  the  case  of  a  document  not  requiring  personal  service,  if  a 
solicitor  represents  to  the  bailiff  that  he  is  authorised  to  accept  service  on 
behalf  of  the  defendant,  delivery  of  the  summons  to  the  solicitor  is  good 
service,  provided  he  indorses  his  acceptance  of  service  on  the  document 
(County  Court  Eules,  Order  7,  r.  9  c). 

(b)  Service  by  Leaving  a  Copy  at  the  Party's  House. — A  summons  not 
requiring  personal  service  may  be  either  delivered  to  the  party  personally, 
or  to  some  person  apparently  not  less  than  sixteen  years  old  at  the 
dwelling-house  or  place  of  business  of  the  party,  provided  that  the  "  place 
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of  business  "  shall  not  be  deemed  to  be  such  within  the  rule,  unless  the 
party  is  the  master  or  one  of  the  masters  thereof  (ibid.  Order  7,  r.  9  a); 
but  in  this  case  the  Court  may,  if  defendant  fails  to  attend,  require  evidence 
that  the  summons  reached  him  (ibid.  Order  7,  r.  9  b). 

(c)  Defendant  on  Board  a  Ship. — Service  other  than  personal  may  be 
effected  in  such  a  case  by  serving  the  person  on  board  who  is  at  the  time 
apparently  in  charge  of  the  ship  (ibid.  Order  7,  r.  15). 

(d)  Defendant  in  Barracks. — A  defendant  in  barracks  may  be  served 
with  a  summons  not  requiring  personal  service  by  serving  the  adjutant,  or 
any  officer  or  sergeant  of  the  troop  to  which  the  defendant  belongs  (ibid. 
Order  7,  r.  16). 

(e)  Defendant  in  Prison. — Such  summons  may  be  served  on  the  governor, 
or  any  person  apparently  in  charge  (ibid.  Order  7,  r.  17). 

(f)  Defendant  Working  in  a  Mine  or  other  Works. — The  summons  in 
this  case  may  be  delivered  at  the  mine  or  works  to  the  enginenian, 
banksman,  or  other  person  apparently  in  charge  (ibid.  Order  7,  r.  18). 

(g)  Defendant  who  keeps  his  Dwelling  or  Business  Place  Closed. — Where 
the  defendant  keeps  his  house  or  office  closed  for  the  purpose  of  preventing 
service,  a  summons  not  requiring  personal  service  may  be  served  by  the 
bailiff  by  affixing  it  to  the  door  (ibid,.  Order  7,  r.  20). 

(h)  Defendant  Resisting  Service. — In  case  the  bailiff  is  prevented  by 
violence  or  threats  from  serving  such  summons,  it  is  sufficient  service 
if  he  leave  such  summons  as  near  the  defendant  as  possible  (ibid. 
Order  7,  r.  22). 

(i)  On  a  Railway  Company. — Service  of  such  summons  may  be  effected 
by  delivering  it  to  the  secretary,  stationmaster,  or  clerk  at  any  station  or 
office  of  the  company  within  the  district  in  which  the  summons  is  to 
be  served  (ibid.  Order  7,  r.  24). 


Service,  Franchise. — See  Feanchise  (Electoral). 


Service  Of  Writ. — The  object  of  service,  generally  speaking, 
is  merely  to  bring  to  the  knowledge  of  a  person,  upon  whom  a  legal 
claim  is  made,  in  a  formal  way,  notice  of  such  claim,  so  that  the 
person  affected  by  it  may  be  able  to  take  steps  to  resist  it  or  otherwise. 
Mere  technical  objections,  therefore,  as  to  the  mode  of  service  will  not 
be  regarded,  the  Court  only  requiring  to  be  satisfied  that  service  was 
actually  made  on  the  proper  person  (Hanmer  v.  Clifton,  [1894]  1  Q.  B. 
238  ;  Hope  v.  Hope,  1854,  4  De  C,  M.  &  G.  328,  342).  If  a  writ,  however, 
has  been  improperly  served  the  defendant  may,  instead  of  appearing  to  it, 
serve  a  notice  of  motion  to  set  it  aside  under  E.  S.  C.  1883,  Order  12, 
r.  30.  Service  may  be  dispensed  with  when  there  is  an  undertaking 
in  writing  on  the  part  of  the  defendant  by  his  solicitor  to  accept  service 
(Order  9,  r.  1 ;  Form  in  Daniell's  Chancery  Forms,  p.  140). 

Address  for. — Service  of  a  writ  of  summons  ought,  where  possible,  to 
be  strictly  personal,  or  when  personal  service  is  not  required,  then  at  the 
address  for  service  (Order  9,  r.  2  ;  Order  67,  r.  2). 

An  indorsement  of  the  day  of  the  month  and  week  of  the  service  must 
be  made  on  the  writ  by  the  person  serving  it,  otherwise,  in  case  of 
non-appearance,  the  plaintiff  cannot  proceed  by  way  of  default  (Order  9, 
r.  15  ;  cp.  Steers  v.  Rogers,  1891,  7  T.  L.  E.  183  ;  Float  v.  Basset,  1888,  W.  N". 
255).     Also,  before  proceedings  in  default,  an  affidavit  of  service  must  be 
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made  (Order  13,  r.  2),  which  must  mention,  inter  alia,  the  day  on  which 
the  before-mentioned  indorsement  was  made  (Order  9,  r.  15).  With 
this  affidavit  the  Court  cannot  dispense  {Ford  v.  Miescke,  1885,  16  Q.  B.  D. 
57). 

See  also  Service  and  Delivery-;  Service  out  of  the  Jurisdiction. 
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Growth  of  the  System. — The  present  system  of  service  out  of  the  jurisdiction  of  our 
Courts,  as  settled  by  the  Rules  of  the  Supreme  Court,  1883,  differs  materially  from  the 
practice  which  was  in  force  before  the  Judicature  Acts.  Nor,  under  the  old  system,  was 
the  practice  uniform  in  the  Courts  of  equity  and  law  respectively.  In  Chancery  power 
was  conferred  on  the  Court,  by  a  statute  passed  in  1832  (2  &  3  Will.  iv.  c.  33),  to  direct 
process  to  be  served  in  other  parts  of  the  United  Kingdom  and  in  the  Isle  of  Man  in  suits 
concerning  lands,  tenements,  or  hereditaments  situate  in  England  or  Wales,  a  similar 
power  as  to  a  service  of  process  in  England,  Scotland,  or  the  Isle  of  Man,  in  respect  of 
land  in  Ireland,  being  granted  to  the  Irish  Courts.  By  a  later  Act  (4  &  5  Will.  iv.  c.  82) 
these  provisions  were  extended  to  suits  concerning  any  charge,  lien,  judgment,  or 
incumbrance  on  such  lands,  or  concerning  any  money  vested  in  any  Government  or  other 
public  stocks,  or  public  shares  in  public  companies  or  concerns,  or  concerning  the 
dividends  or  produce  thereof.  In  1845  a  General  Order  was  passed  enabling  the  Court 
to  order  service  of  a  subpoena  to  appear  on  a  defendant  in  any  suit  where  such  defendant 
was  out  of  the  jurisdiction  of  the  Court.  The  Consolidated  General  Orders  of  1860 
gave  a  similar  power  as  to  service  of  a  bill  (see  Drummond  v.  Drwmmond,  1866,  L.  R.  2 
Ch.  32,  overruling  Gookney  v.  Anderson,  1862,  1  De  G.,  J.  &  S.  365). 

In  the  Courts  of  common  law  the  practice  was  regulated  by  the  Common  Law 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76).  By  sec.  18  of  that  statute,  in  the  case  of  a 
British  subject  resident  out  of  the  jurisdiction  in  any  place  except  in  Scotland  or 
Ireland,  the  plaintiff  could  issue  without  leave  a  writ  in  the  prescribed  form,  and,  in 
default  of  appearance  by  the  defendant,  the  Court,  on  being  satisfied  that  there  was  a 
cause  of  action,  which  arose  within  the  jurisdiction,  or  in  respect  of  a  breach  of  contract 
made  within  the  jurisdiction,  could  order  proceedings  to  be  continued  against  such 
defendant.  In  the  case  of  a  defendant  out  of  the  jurisdiction,  not  being  a  British 
subject,  a  writ  might  be  issued  in  the  prescribed  form,  and  notice  of  such  writ  might 
be  served  on  the  defendant  (s.  19). 

The  Rules  under  the  Judicature  Acts  require  leave  to  be  obtained  in  all  cases ;  for 
Order  2,  r.  4  provides  that  no  writ  of  summons  for  service  out  of  the  jurisdiction,  or  of 
which  notice  is  to  be  given  out  of  the  jurisdiction,  shall  be  issued  without  the  leave  of 
the  Court  or  a  judge. 

Jurisdiction :  Meaning  of  the  Term. — For  the  purpose  of  construing  the 
term  "jurisdiction"  when  used  in  the  Eules  of  Court,  it  must  be  taken  to 
mean  the  territorial  jurisdiction  of  the  English  Courts.  Such  jurisdiction 
does  not  extend  to  the  high  seas,  nor  beyond  low-water  mark  (R  v.  Keyn, 
1876,  2  Ex.  D.  63 ;  In  re  Smith,  1876,  1  P.  D.  300 ;  The  Vivar,  1876,  2  P. 
D.  29 ;  Harris  v.  Owners  of  The  Franconia,  1877,  2  C.  P.  D.  173 ;  and  see 
Bree  v.  Marescaux,  1881,  7  Q.  B.  D.  434).  So  long  as  a  seaman  is  on  board 
his  ship  he  is  considered  to  be  within  the  jurisdiction  (Seagrove  v,  Parks, 
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[1891]  1  Q.  B.  551).  See  also,  as  to  territorial  jurisdiction,  the  judg- 
ment of  Lord  Selborne  in  Sirdar  Gurdyal  Singh  v.  Rajah  of  Faridkote, 
[1894]  App.  Gas.  pp!  683,  684. 

Service  of  Writs  under  R.  S.  C.  1883,  Order  11. — The  practice  as  to  service 
out  of  the  jurisdiction  of  writs  of  summons  is  now  regulated  by  Order  11  of 
the  Eules  of  the  Supreme  Court,  1883,  which  differs  in  some  respects  from 
the  corresponding  order  of  the  Eules  of  1875. 

The  order,  as  has  been  held  in  several  cases,  constitutes  a  complete  code 
on  the  subject  of  service  out  of  the  jurisdiction.  Thus  in  In  re  Eager, 
Eager  v.  Johnstone,  1882,  22  Ch.  D.  86,  Jessel,  M.  E,  said  that  the  new 
rule  is  exhaustive,  and  the  old  practice  no  longer  applicable.  In  the 
leading  authority  of  In  re  Busfield,  Whaley  v.  Busfield,  1886,  32  Ch.  D.  123, 
it  was  stated  by  Cotton,  L.J.,  that  service  out  of  the  jurisdiction  is  an 
interference  with  the  ordinary  course  of  law,  for  generally  Courts  exercise 
jurisdiction  only  over  persons  who  are  within  the  territorial  limits  of  their 
jurisdiction.  If  an  Act  of  Parliament  gives  them  jurisdiction  over  British 
subjects  wherever  they  may  be,  such  jurisdiction  is  valid,  but  apart  from 
statute  a  Court  has  no  power  to  exercise  jurisdiction  over  anyone  beyond 
its  limits.  See  also,  and  consider,  In  re  Anglo- African  Steamship  Co.,  1886, 
32  Ch.  D.  348 ;  In  re  Nathan,  Newman,  &  Co.,  1887,  35  Ch.  D.  1 ;  In  re 
Cliff,  Edwards  v.  Brown,  [1895]  2  Ch.  21. 

Discretion  of  Court. — Even  though  a  case  be  brought  within  one  of  the 
sub-rules  of  the  Order  11,  r.  1,  it  is  clear  from  the  language  of  the  rule  that 
there  is  full  discretion  in  the  Court  to  grant  or  refuse  the  order.  And  this 
principle  has  been  insisted  on. 

Whether  service  out  of  the  jurisdiction  shall  be  allowed  or  not  is  now  a  matter  for  the 
discretion  of  the  judge,  in  the  same  way  as  it  was  under  the  old  practice.  There  is  no 
absolute  right  rtrictissimi  juris,  when  there  has  been  a  breach  of  contract  within  the 
jurisdiction,  to  have  service  out  of  the  jurisdiction.  When  the  matter  comes  before  the 
judge  at  Chambers  it  is  for  him  to  consider  whether  there  is  real  danger  that  the 
plaintiff  may  be  unjustly  and  unnecessarily  bringing  the  defendant  into  the  jurisdiction 
of  the  English  Courts,  whether  the  application  is  made  bond  fide,  and  whether  the  action 
appears  to  be  based  upon  any  breach  of  the  contract  within  the  jurisdiction 

(per  Bowen,  L.J.,  Thomas  v.  Hamilton,  1886,  17  Q.  B.  D.  p.  597).  The 
plaintiff  must  satisfy  the  Court  that  he  has  a  probable  cause  of  action,  and 
the  Court,  in  exercising  its  discretion,  will  consider  the  facts  of  the  case 
appearing  on  the  affidavits,  so  far  as  may  be  necessary  for  that  purpose 
(SociiU  Ginirale  de  Paris  v.  Dreyfus,  1887,  37  Ch.  D.  215). 

It  is  not  that  you  are  entitled  to  have  leave  simply  because  you  bring  the  case  wilhin 
one  or  other  of  the  eleven  rules  of  Order  11.  You  cannot  get  the  leave  unless  you  do, 
but  it  does  not  follow,  if  you  do,  yoii  are  to  have  the  leave.  The  Court  has  a 
discretion,  and  that  discretion  must  be  exercised  judicially  and  upon  proper  grounds. 

(S.  C,  p.  225,  per  Lindley,  L.J.)  (See  also  Ex  parte  M'Phail,  1879, 12  Ch.  D. 
632 ;  Bobey  v.  Snaefell  Mining  Co.,  1887,  20  Q.  B.  D.  152.)  The  Court  of 
Appeal  will  not  readily  interfere  with  the  exercise  of  the  discretion  by  the 
judge  in  the  Court  below  {Reynold  v.  Coleman,  1887,  36  Ch.  D.  453). 

Cases  to  which  Order  11,  r.  1,  applies. — Service  of  a  writ  of  summons,  or 
of  notice  of  a  writ  of  summons,  may  be  allowed  in  the  cases  specified  in  the 
seven  sub-rules  of  Order  11,  r.  1.  As  to  these,  it  has  been  decided  that  they 
are  to  be  read  disjunctively,  and  that  each  of  them  is  complete  in  itself  and 
independent  of  the  others  (Tassell  v.  Hallen,  [1892]  1  Q.  B.  321).  In  constru- 
ing these  provisions  disjunctively,  they  ought  to  be  construed  strictly, 
because  it  is  a  rule  giving  jurisdiction  over  persons  who  would  not  otherwise 
be  subject  to  the  Court  (S.  C,  per  Lord  Coleridge,  C.J.). 
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The  following  are  the  cases  dealt  with  by  the  sub-rules : — 

(a)  Where  the  whole  subject-matter  of  the  action  is  land  within  the  jurisdiction 

(with  or  without  rents  or  profits). 

Upon  this  sub-rule  Coleridge,  C. J.,  observed  that  "  from  the  first  sub- 
section it  is  clear  that  whenever  the  subject-matter  of  the  action  is  English 
land,  the  trial — not  '  shall,'  but — '  may '  be  allowed  in  England,  for  other- 
wise, if  an  action  relating  to  the  status  of  English  land  were  brought  in 
Scotland,  the  judgment  of  the  Scotch  Court  could  only  be  enforced  in  a  very 
circuitous  way"  {Agnew  v.  Usher,  1884,  14  Q.  B.  D.  78). 

(b)  Where  any  act,  deed,  will,  contract,  obligation,  or  liability  affecting  land  or 

hereditaments   situate  within   the  jurisdiction  is  sought  to  be  construed, 
rectified,  set  aside,  or  enforced  in  the  action. 

The  rule  is  not  so  wide  as  the  corresponding  provision  in  the  Code  of  1875, 
which  extended  to  "  stock  or  other  property  situate  within  the  jurisdiction," 
whereas  the  present  rule  is  confined  to  "  land  or  hereditaments." 

It  has  been  decided  under  this  sub-rule  that  an  action  to  obtain  pay- 
ment of  rent  is  not  an  action  to  enforce  "  any  act,  deed,  or  will,"  and  Lord 
Coleridge,  C.J.,  thought  that  it  was  not  an  action  to  enforce  "  any  contract, 
obligation,  or  liability  "  affecting  land  within  the  jurisdiction.  Accordingly, 
it  was  held  that  the  Court  cannot  allow  service  out  of  the  jurisdiction  of  a 
writ,  in  an  action  for  non-payment  of  rent  due  under  a  lease  of  land  in 
England,  against  defendants  who  are  domiciled  or  ordinarily  resident  in 
Scotland  (Agnew  v.  Usher,  1884,  14  Q.  B.  D.  78).  In  Kaye  v.  Sutherland, 
1887,  20  Q.  B.  D.  147,  an  action  to  recover  compensation  for  tenant-right, 
according  to  the  custom  of  the  country,  was  held  to  be  an  action  to  enforce 
a  contract  or  obligation  affecting  land,  and  service  out  of  the  jurisdiction  was 
allowed.  In  Tassell  v.  Hallen,  [1892]  1  Q.  B.  321,  an  action  for  damages 
for  breach  of  covenant  to  repair  Was  held  to  be  within  the  sub-rule. 

Under  the  Bules  of  1875  a  statement  in  the  nature  of  slander  of  title, 
made  out  of  the  jurisdiction,  concerning  property  within  the  jurisdiction, 
was  held  not  to  be  an  act  or  thing  affecting  such  property  within  the 
meaning  of  the  sub-rule  (Casey  v.  Arnott,  1876,  2  C.  P.  D.  24). 

(c)  Where  any  relief  is  sought  against  any  person  domiciled  or  ordinarily  resident 

within  the  jurisdiction. 

Under  the  Bules  of  1875  leave  could  be  given  to  serve  a  writ  out  of  the 
jurisdiction  whenever  an  act  for  which  damages  were  sought  to  be  recovered 
was  done  within  the  jurisdiction ;  under  the  present  rule  the  writ  in  an 
action  of  tort  can  only  be  served  out  of  the  jurisdiction  when  the  alleged 
tort-feasor  is :  (a)  domiciled,  or  (b)  ordinarily  resident,  within  the  juris- 
diction (Piggott,  p.  19). 

In  Haclad  v.  Bruce,  1892,  8  T.  L.  B.  409,  Cave,  J.,  held  that  where 
there  was  a  claim  which  could  be  maintained  in  the  Courts  of  this  country^ 
against  a  person  domiciled  or  ordinarily  resident  within  the  jurisdiction,  a 
judge  is  not  warranted  in  inquiring  into  the  cause  of  action. 

A  company,  whose  registered  office  was  in  Scotland,  and  whose  secretary 
resided  there,  but  which  had  also  agencies  and  a  chief  office  within  the 
jurisdiction,  was  held  not  to  be  domiciled  or  ordinarily  resident  within  the 
jurisdiction  (Jones  v.  Scottish  Accident  Insurance  Co.,  1886,  17  Q.  B.  D. 
421 ;  and  see  Watkins  v.  Scottish  Imperial  Insurance  Co.,  1889,  23  Q.  B.  D. 
285). 

(d)  Where   the  action  is  for   the  administration   of   the   personal   estate   of  any 

deceased  person,  who  at  the  time  of  his  death  was   domiciled  within  the 
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jurisdiction,  or  for  the  execution  (as  to  property  situate  within  the  juris- 
diction) of  the  trusts  of  any  written  instrument,  which  ought  to  be  executed 
according  to  the  laws  of  England. 

With  regard  to  the  latter  part  of  this  sub-rule,  the  words  "as  to 
property  situate  within  the  jurisdiction  "  appear  to  be  intended  to  limit  the 
generality  of  the  rule,  and  to  impose  a  condition  which  must  be  fulfilled  in 
order  that  service  out  of  the  jurisdiction  may  properly  be  allowed.  The 
property  must  be  within  the  jurisdiction,  and  not  simply  property  which 
ought  to  be,  or,  if  the  trusts  were  duly  executed,  would  be  so  situate.  There 
must  be  property  within  the  jurisdiction  when  leave  to  effect  service  is 
given,  or  at  latest  when  an  application  to  set  aside  service  of  the  writ  is 
made  (Winter  v.  Winter,  [1894]  1  Ch.  421). 

(e)  Where  the  action  is  founded  on  any  breach  or  alleged  breach  within  the  juris- 
diction of  any  contract  wherever  made,  which,  according  to  the  terms  thereof, 
ought  to  be  performed  within  the  jurisdiction,  unless  the  defendant  is 
domiciled  or  ordinarily  resident  in  Scotland  or  Ireland. 

This  sub-rule  has  given  rise  to  very  numerous  decisions,  which  have 
established  that,  to  bring  a  case  within  it,  there  must  be  a  distinct  breach  of 
contract.  Breach  of  duty  is  not  sufficient  (Creswell  v.  Parker,  1879,  11 
Ch.  D.  601).  To  satisfy  the  requirements  of  the  sub-rule  it  is  sufficient  to 
'  show  that  there  is  a  contract,  some  part  of  which  is  to  be  performed  within 
the  jurisdiction,  and  a  breach  of  that  part  of  it  within  the  jurisdiction 
(Rein  v.  Stein,  [1892]  1  Q.  B.  753  ;  The  Eider,  [1893]  Prob.  119).  The  part  of 
the  contract,  the  breach  of  which  is  complained  of,  must  be  performed 
within  the  jurisdiction ;  it  must  be  a  breach  of  something  which  not  only 
has  to  be  done  in  England,  but  can  be  done  nowhere  else  (Bell  v.  Antwerp, 
London,  and  Brazil  Line,  [1891]  1  Q.  B.  103 ;  Reynolds  v.  Coleman,  1887, 
36  Ch.  D.  453).  The  contract  must  be  looked  at,  and  the  facts  which 
existed  at  the  time  it  was  made,  in  order  to  determine  whether,  having 
regard  to  the  terms,  it  was  one  which  ought  to  have  been  performed  within 
the  jurisdiction  (Reynolds  v.  Coleman).  With  regard  to  cases  in  which  the 
breach  relied  on  is  the  breach  of  an  obligation  to  pay  money,  the  question 
for  consideration  is,  Where  is  the  obligation  to  pay?  (The  Eider,  [1893] 
Prob.  119  ;  see  also  Robey  v.  Snaefell  Mining  Co.,  1887,  20  Q.  B.  D.  152  ;  Fry 
v.  Raggio,  1891,  40  W.  B.  120 ;  Thompson  v.  Palmer,  [1893]  2  Q.  B.  80). 

The  words  of  the  sub-rule  excepting  parties  resident  in  Scotland  or 
Ireland  from  its  operation,  have  the  effect  of  preventing  the  Court  from 
allowing  service  out  of  the  jurisdiction  of  a  writ  in  an  action  for  breach  of 
contract  on  a  Scotch  or  Irish  defendant  (Lenders  v.  Anderson,  1883,  12 
Q.  B.  D.  50).  It  was  held  in  British  Waggon  Co.  v.  Gray,  [1896]  1  Q.  B. 
35,  that  an  agreement  by  a  person  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland,  that  a  writ  in  such  an  action  may  be  served  on  him  in 
Scotland  or  Ireland,  does  not  authorise  the  Court  to  direct  service  there. 
But  in  Montgomery  v.  Liebenthal  &  Co.,  [1898]  1  Q.  B.  489,  it  was  held  that 
an  agreement  by  a  person  domiciled  or  ordinarily  resident  in  Scotland,  that 
a  writ  for  breach  of  contract  may  be  served  by  leaving  it  with  an  agent  in 
England,  appointed  by  him  to  accept  service,  is  valid,  and  service  upon  the 
agent  is  good  service  on  the  defendant ;  and  see  Tharsis  Sulphur  Co.  v. 
SocUU  Tndustrielle  des  Mitaux,  1889,  58  L.  J.  Q.  B.  435. 

(/)  Where  an  injunction  is  sought  as  to  anything  to  be  done  within  the  jurisdic- 
tion, or  any  nuisance  within  the  jurisdiction  is  sought  to  be  prevented  or 
removed,  whether  damages  are  or  are  not  sought  in  respect  thereof. 

A  writ  of  summons  claiming  an  injunction  to  restrain  the  defendant  from 
publishing  libels  within  the  jurisdiction  on  the  plaintiff  was  allowed  to  be 
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served  on  a  defendant  in  Ireland,  there  being  no  evidence  that  the  defendant 
never  came  to  England  (Tozier  v.  Hawkins,  1885,  15  Q.  B.  D.  680).  For 
cases  in  which  orders  have  been  made,  see  Boyle  v.  Sacker,  1888,  39  Ch.  D. 
249 ;  In  re  Burland's  Trade  Mark,  Burland  v.  Broxburn  Oil  Co.,  1889,  41 
Ch.  D.  542;  In  re  Be  Fenny,  Be  Penny  v.  Christie,  [1891]  2  Ch.  63  (order 
subsequently  discharged  on  ground  of  convenience) ;  Badische  Anilin  uvd 
Soda  Fabrik  v.  Johnson,  [1896]  1  Ch.  25). 

The  claim  for  an  injunction  must  be  bond  fide,  and  not  made  merely  to 
bring  the  case  within  Order  11  (Be  Bernales  v.   New  York  Herald,  [1893] 

2  Q.  B.  97  n). 

Leave  will  not  be  granted  where  an  injunction  in  England  can  only  be 
enforced  against  the  agents  of  the  defendant,  and  not  against  the  defendant 
himself  (Marshall  v.  Marshall,  1888,  38  Ch.  D.  330). 

(g)  Where  any  person  out  of  the  jurisdiction  is  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person  duly  served  within  the 
jurisdiction. 

The  question  whether  a  person  out  of  the  jurisdiction  is  a  proper  party 
to  an  action  brought  against  a  person  who  has  been  served  within  the 
jurisdiction  must  depend  on  this :  Supposing  both  parties  had  been  within 
the  jurisdiction,  would  they  both  have  been  proper  parties  to  the  action  ?  If 
they  would,  and  only  one  of  them  is  in  this  country,  then  the  rule  says  that 
the  other  may  be  served,  just  as  if  he  had  been  within  the  jurisdiction  (per 
Lord  Esher,  M.  E.,  Massey  v.  Haynes,  1888,  15  Q.  B.  D.  p.  338).  When  the 
liability  of  several  persons  depends  upon  one  investigation,  they  are  all 
proper  parties  to  the  same  action ;  and  if  one  is  a  foreigner  residing  out  of 
the  jurisdiction,  the  sub-rule  applies  (S.  C,  per  Lindley,  L.J.).  The  follow- 
ing cases  may  also  be  consulted :  Jenney  v.  Mackintosh,  1886,  33  Ch.  D.  595 
(a  party  abroad  interested  in  real  estate,  the  subject-matter  of  the  action, 
allowed  to  be  served) ;  The  Elton,  [1891]  Prob.  265  (cargo-owners  in  an  action 
for  salvage  properly  brought  against  ship-owners  held  to  be  proper  parties) ; 
Firth  v.  Be  las  Rivas,  1893,  42  W.  B.  100  (a  partner  abroad  allowed  to  be 
served  in  an  action  brought  against  another  partner) ;  Croft  v.  King,  [1893] 
1  Q.  B.  419  (action  of  tort  properly  brought  against  a  person  within  the 
jurisdiction) ;  Williams  v.  Cartwright,  [1895]  1  Q.  B.  142  (action  for  deceit, 
leave  given  to  serve  a  joint  tort-feasor  resident  in  Scotland). 

The  defendant  served  within  the  jurisdiction  must  be  either  a  principal 
defendant  or,  at  all  events,  as  substantial  a  defendant  as  the  party  proposed 
to  be  served  out  of  the  jurisdiction  (Yorkshire  Tannery  Co.  v.  Eglinton 
Chemical  Co.,  1884,  33  W.  B.  162);  and  the  plaintiff  must  have  an  apparent 
cause  of  action  against  the  person  served  within  the  jurisdiction,  and  not 
merely  have  joined  him  in  order  to  be  able  to  serve,  within  the  jurisdiction, 
a  person  who  is  out  of  the  jurisdiction  ( Witted  v.  Galbraith,  [1893]  1  Q.  13. 
577 ;  and  see  Indigo  Co.  v.  Ogilvy,  [1891]  2  Ch.  31).  The  relief  claimed 
against  the  party  out  of  the  jurisdiction  must  be,  not  necessarily  the  same, 
but  connected  with  that  claimed  against  the  defendant  served  within  the 
jurisdiction   (Collins  v.  North  British  and,  Mercantile  Insurance  Co.,  [1894] 

3  Ch.  228). 

The  words  of  the  sub-rule  do  not  mean  any  person  who  may  collaterally 
be  brought  into  the  action  for  certain  purposes  within  the  Bules  of  the  Court, 
but  mean  a  necessary  or  proper  party  against  whom  the  order  is  sought 
(Speller  v.  Bristol  Steam  Navigation  Co.,  1884,  13  Q.  B.  D.  96,  where  it  was 
held  that  the  sub-rule  does  not  apply  to  the  case  of  a  third-party  notice 
under  Order  16,  r.  48). 
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At  the  time  of  the  application  it  must  be  shown  that  the  defendant 
within  the  jurisdiction  has  been  duly  served  (Yorkshire  Tannery  Co.  v. 
Eglinton  Chemical  Co.,  1884,  33  W.  R.  162 ;  Collins  v.  North  British  and 
Mercantile  Insurance  Co.,  [1894]  3  Ch.  228). 

Where  part  of  Claim  only  within  Order  11,  r.  1. — "Where  part  of  the 
claim  only  is  within  Order  11,  r.  1,  the  Court  can  order  that  the  plaintiff 
shall  not  be  entitled  to  relief  on  so  much  of  his  claim  as  is  outside  the 
order  (Manitoba  and  North-West  Land  Corporation  v.  Allan,  [18931  3  Ch. 
432). 

Where  Party  is  Resident  in  Scotland  or  Ireland. — As  has  been  stated 
already,  the  provisions  of  sec.  18  of  the  Common  Law  Procedure  Act,  1852, 
did  not  extend  to  defendants  residing  in  Scotland  or  Ireland.  And  Lenders 
v.  Anderson  (ubi  supra)  has  decided  that  under  the  Rules  of  the  Supreme 
Court  there  is  no  power  in  an  action  for  breach  of  contract  to  allow  service  in 
those  countries.  In  a  case  where  an  application  is  made  for  leave  to  serve 
a  writ  in  Scotland  or  Ireland,  if  it  appears  to  the  Court  that  there  is  a 
concurrent  remedy  in  Scotland  or  Ireland,  as  the  case  may  be,  regard  must 
be  had  to  the  comparative  cost  and  convenience  of  proceeding  in  England 
or  in  the  place  of  residence  of  the  party  sought  to  be  served  (Order  11, 
r.  2). 

"  It  is  not  the  cost  or  convenience  of  the  defendant  only  whom  it  is 
sought  to  serve  out  of  the  jurisdiction  which  is  referred  to  by  this  rule,  but 
the  general  cost  and  convenience  of  all  parties  to  the  action  "  (per  Lopes,  L.  J., 
Williams  v.  Cartwright,  [1895]  1  Q.  B.  p.  147). 

On  this  rule  the  following  cases  may  be  consulted :  Creswell  v.  Parker, 
1879,  11  Ch.  D.  601 ;  Ex  parte  M'Phail,  1879,  12  Ch.  D.  632;  Harris  v. 
Fleming,  1879,  13  Ch.  D.  208;  Harvey  v.  Dougherty,  1887,  56  L.  T.  322; 
Marshall  v.  Marshall,  1888,  38  Ch.  D.  330 ;  In  re  Burland's  Trade  Mark, 
Burland  v.  Broxburn  Oil  Co.,  1889,  41  Ch.  D.  542;  In  re  Be  Penny,  Be 
Penny  v.  Christie,  [1891]  2  Ch.  63. 

Application  for  Leave  to  Serve. — Every  application  for  leave  to  serve  a 
writ  on  a  defendant  out  of  the  jurisdiction  must  be  supported  by  an 
affidavit  stating  that  the  plaintiff  has  a  good  cause  of  action,  and  showing 
in  what  place  or  country  the  defendant  is  or  may  probably  be  found,  and 
whether  he  is  a  British  subject  or  not  (Order  11,  r.  4). 

Usually  the  application  for  leave  to  issue  the  writ  (Order  2,  r.  4),  and 
for  leave  to  serve  under  the  above  rule,  are  combined.  Leave  to  issue  the 
writ  for  service  abroad  can  only  be  granted  by  the  judge  in  person 
(Order  54,  r.  12  (b) ;  Order  55,  r.  15 ;  and  as  to  District  Registries, 
Order  35,  r.  6.     See  Tottenham  v.  Barry,  1879,  12  Ch.  D.  797). 

As  to  the  form  and  contents  of  the  affidavit,  see  Young  v.  Brassey,  1875, 
1  Ch.  D.  277;  Great  Australian  Gold  Mining  Co.  v.  Martin,  1876,  5  Ch.  D.  1. 

The  affidavit  must  state  fully  and  clearly  the  facts  of  the  case  (Reynolds 
v.  Coleman,  1887,  36  Ch.  D.  453 ;  Republic  of  Peru  v.  Dreyfus,  1887, 
55  L.  T.  802). 

Form  of  Order. — The  order  giving  leave  to  serve  must  limit  a  time  after 
service  within  which  the  defendant  is  to  enter  an  appearance  (Order  11, 
r.  5). 

A  table  has  been  settled  of  the  times  which  are  usually  allowed. 

Notice  of  Writ. — -Where  the  defendant  is  neither  a  British  subject  nor 
in  British  dominions,  notice  of  the  writ,  and  not  the  writ  itself,  must  be 
served  (Order  11,  r.  6).  As  to  the  reason  for  service  of  notice  of  the  writ 
on  a  foreigner  out  of  British  dominions,  see  Bcddington  v.  Beddington,  1876, 
1  P.  D.  426 ;  Fowler  v.  Barstow,  1881,  20  Ch.  D.  240. 
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A  foreigner  in  British  dominions,  or  a  British  subject  in  foreign 
dominions,  may  be  served  with  a  writ  {Fowler  v.  Barstow,  1881,  20  Ch.  D. 
240). 

A  foreign  corporation  resident  out  of  the  jurisdiction  is  as  much  within 
the  rule  as  an  individual  (Scott  v.  Royal  Wax  Candle  Co.,  [1896]  1  Q.  B. 
404). 

Service  of  a  writ  instead  of  notice  of  it  upon  a  foreigner  not  in  British 
dominions  is  a  nullity,  and  cannot  be  cured  as  an  irregularity  under 
Order  70,  r.  2  (Hewitson  v.  Fabre,  1888,  21  Q.  B.  D.  6).  See  further, 
Notice  of  Writ. 

Concurrent  Writ. — A  writ  for  service  within  the  jurisdiction  may  be 
issued  and  marked  as  a  concurrent  writ  with  one  for  service,  or  whereof 
notice  in  lieu  of  service  is  to  be  given,  out  of  the  jurisdiction ;  and  a  writ 
for  service  or  whereof  notice  in  lieu  of  service  is  to  be  given  out  of  the 
jurisdiction,  may  be  issued  and  marked  as  a  concurrent  writ  with  one  for 
service  within  the  jurisdiction  (Order  6,  r.  2).  See  Smalpage  v.  Tonge, 
1886,  17  Q.  B.  D.  644;  Firth  v.  Be  las  Rivas,  1893,  42  W.  B.  100. 

Substituted  Service. — It  has  been  established  by  the  cases  of  Field  v. 
Bennett,  1886,  56  L.  J.  Q.  B.  89 ;  Fry  v.  Moore,  1889,  23  Q.  B.  D.  395 ; 
Hillyard  v.  Smyth,  1887,  36  W.  E.  7 ;  Wilding  v.  Bean,  [1891]  1  Q.  B.  100, 
that  an  order  cannot  be  made  for  substituted  service  of  an  ordinary  eight- 
day  writ  against  a  defendant  out  of  the  jurisdiction,  for  there  must  be  a 
possibility  in  matter  of  law  of  effecting  service  before  an  order  can  be  made 
for  service  by  substitution  in  consequence  of  difficulties  in  effecting  prompt 
personal  service  in  matter  of  fact  (see  per  Coleridge,  C.J.,  in  Field  v. 
Bennett,  supra).  Where,  however,  a  party  was  within  the  jurisdiction 
when  the  writ  was  issued,  but  went  abroad  before  service  could  be 
effected,  though  not  with  intent  to  evade  service,  substituted  service  was 
allowed  by  the  Court  of  Appeal  (Jay  v.  Budd,  [1898]  1  Q.  B.  12,  diss. 
Eigby,  L.J.). 

Setting  aside  Service  of  Writ. — A  defendant,  before  appearing,  may, 
without  obtaining  an  order  to  enter  or  entering  a  conditional  appearance, 
move  to  set  aside  the  writ  or  notice  of  the  writ,  or  to  discharge  the  order 
authorising  service  (Order  12,  r.  30). 

It  follows  from  the  terms  of  Order  70,  r.  2,  that  such  an  application 
must  be  made  promptly,  and  before  the  party  applying  has  taken  any  steps 
(see  Reynolds  v.  Coleman,  1887,  36  Ch.  D.  453,  where  delay  was  held  fatal 
to  an  application  to  set  aside  an  order  for  service  based  on  the  objection 
that  the  plaintiff  had  not  fairly  disclosed  the  facts  to  the  Court).  Un- 
conditional appearance  to  the  writ  amounts  to  a  waiver,  and  is  a  fresh 
step  within  Order  70,  r.  2  (Tozier  v.  Hawkins,  1885,  15  Q.  B.  D.  650; 
Western  National  Bank  of  New  York  v.  Perez,  [1891]  1  Q.  B.  304).  But 
in  Firth  v.  Be  las  Rivas,  [1893]  1  Q.  B.  768,  following  Mayer  v.  Claretie, 
1890,  7  T.  L.  E.  40,  an  appearance  under  protest  was  held  not  to  amount 
to  a  waiver  of  irregularity.  On  the  application  a  defendant  may  file 
evidence  to  show  that  the  case  does  not  fall  within  Order  11,  but  should 
not  go  into  merits  unnecessarily  (Fowler  v.  Barstow,  1881,  20  Ch.  D. 
240). 

Proceedings  other  than  Writs  of  Summons. — Hitherto  the  question  of 
service  out  of  the  jurisdiction  of  a  writ  of  summons  or  notice  of  a  writ  has 
alone  been  considered.  It  follows  from  the  principles  laid  down  in  In  re 
Busfield,  Whaley  v.  Busfield,  1886,  32  Ch.  D.  123,  that  no  process  can  be 
served  abroad  by  which  anything  like  jurisdiction  over  the  person  is  sought 
to  be  exercised,  unless  provision  be  found  for  such  service  in  some  statute 
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or  in  Rules  of  Court  made  by  properly  constituted  authority.  Order  11  is 
in  terms  confined  to  the  service  of  a  writ  or  notice  thereof.  Therefore  an 
originating  summons  cannot  be  served  outside  the  jurisdiction  of  the  Court 
{In  re  Busfield,  supra);  nor  an  order  for  calls  in  a  winding-up  {In  re 
Anglo-African  Steamship  Co.,  1886,  32  Ch.  D.  348) ;  nor  a  summons  for 
taxation  of  costs  {Ex  parte  Brandon,  InrcBowron,  1886,  54  L.  T.  128);  nor 
the  common  order  to  tax  a  solicitor's  bill  {In  re  Maugham,  1874,  22  W.  R. 
748) ;  nor  a  summons  for  the  appointment  of  a  receiver  by  way  of  equitable 
execution  {Weldon  v.  Gounod,  1885,  15  Q.  B.  I).  622). 

In  In  re  Cliff,  Edwards  v.  Brown,  [1895]  2  Ch.  21,  it  was  decided  that 
the  Court  has  no  power  to  order  service  out  of  the  jurisdiction  of  notice  of 
an  order  made  on  an  originating  summons.  The  principle  of  the  decision  is, 
it  is  conceived,  equally  applicable  to  service  of  notice  of  an  order  made  in 
an  action  commenced  by  writ  (see  also  Notice  of  Judgment). 

In  Potters  v.  Miller,  1883,  31  W.  R.  858,  an  application  for  leave  to 
serve  a  counter-claim  on  a  defendant  who  was  out  of  the  jurisdiction  was 
refused,  but  was  allowed  in  In  re  Luckie,  Nixon  v.  Buckie,  1880,  W.  N.  12. 
Both  cases  were  before  the  decision  in  In  re  Busfield.  It  is  possible  that, 
if  the  case  were  to  arise  again,  service  might  be  allowed  on  the  principle 
which  has  been  applied  to  the  case  of  third-party  notices  under  Order  16, 
r.  48,  foreign  service  of  which  has  been  allowed,  on  the  ground  that  such 
a  notice  is  required  to  be  "  served  according  to  the  rules  relating  to 
the  service  of  writs  of  summons"  {Swansea  Shipping  Co.  v.  Duncan, 
1876,  1  Q.  B.  D.  644;  Dubout  &  Co.  v.  Macpherson,  1889,  23  Q.  B.  D. 
340). 

The  case  of  foreign  service  of  petitions,  on  which  the  decisions  are 
conflicting,  has  already  been  considered  under  the  head  of  Petition,  vol.  x. 
p.  54,  of  the  present  work. 

Leave  has  been  given  to  serve  an  interpleader  summons  out  of  the 
jurisdiction  {Credits  Gerencleuse  v.  Van  Weede,  1884,  12  Q.  B.  D.  171 ;  but,  as 
to  that  case,  see  the  observations  of  Cotton,  L.J.,  in  In  re  Busfield  {ubi 
supra),  at  p.  132. 

Notice  of  Proceedings  where  Service  of  Process  not  Allowable. — The  Court 
has  in  several  cases  decided  that,  although  leave  cannot  be  given  to  serve 
proceedings  intended  to  found  jurisdiction  against  parties  abroad  in  cases 
not  authorised  by  rule  or  statute,  notice  may  properly  be  given  to  parties 
out  of  the  jurisdiction  of  proceedings  which  may  affect  them.  Thus  in  In 
re  Nathan,  Newman,  &  Co.,  service  of  notice  of  an  appointment  to  settle  a 
list  of  contributories  in  a  winding-up  upon  an  alleged  contributory  abroad 
was  held  to  be  good.  So  in  the  case  of  In  re  Cliff,  Edwards  v.  Brown,  [1895] 
2  Ch.  21,  where,  as  has  already  been  stated,  leave  to  serve  out  of  the 
jurisdiction  notice  of  an  order  was  refused,  the  Court  said  that  the  party 
having  conduct  of  the  proceedings  might  give  a  notice,  by  letter  or  other- 
wise, to  the  person  resident  out  of  the  jurisdiction,  and  that  if,  after  notice, 
such  person  does  not  choose  to  come  in,  the  Court  will  act  upon  the  order, 
and,  where  a  fund  in  Court  is  in  question,  will  distribute  it,  in  his  absence. 
In  In  re  La  Compagnie  Ginirale  d'Eaux  Minirales  et  de  Bains  de  Mer, 
[1891]  3  Ch.  451,  notice  of  motion  to  rectify  the  Register  of  Trade  Marks 
by  striking  out  a  trade  mark  registered  in  the  name  of  a  foreign  company 
not  carrying  on  business  within  the  jurisdiction  was  served  on  the  Comp- 
troller and  the  company.  Service  on  the  company  was  held  to  be  bad,  and 
was  set  aside ;  and  Stirling,  J.,  held  that  the  proper  course  was  to  proceed 
on  the  notice  given  to  the  Comptroller,  after  sending  a  copy  to  the  company 
with  an  intimation  that  proceedings  which  might  affect  its  interests  were 
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pending.  In  the  important  case  of  In  re  King  &  Co.'s  Trade  Mark,  [1892] 
2  Ch.  462,  the  same  question  as  was  decided  in  the  last-cited  case  again 
came  up  for  discussion.  The_  registered  proprietor  of  a  trade  mark 
registered  in  England  was  a  British  subject  domiciled  in  Ireland,  and 
therefore  could  not  be  served  with  a  notice  of  motion  to  expunge  the 
trade  mark.  It  was  held  sufficient  to  send  him  a  copy  of  the  notice  of 
motion,  with  a  letter  informing  him  that  proceedings  had  been  commenced 
which  might  affect  his  interests.  The  motion  was  heard,  and  an  order 
made,  though  the  registered  proprietor  did  not  appear.  The  judgment  of 
Bowen,  L.J.,  should  be  consulted. 

I  arrive  without  the  faintest  hesitation  at  the  view  that  this  is  an  instance  of 
the  branch  of  cases  where  the  Court  has  jurisdiction  over  the  person,  over  the 
thing,  over  the  subject-matter,  and  though  I  agree  that  notice  to  the  person  interested 
is  essential  to  the  justice  of  the  proceeding,  it  does  not  give  the  jurisdiction.  It  is  a 
matter  which  must  be  regulated  by  municipal  procedure,  there  being  no  statute  of  the 
realm.  If  the  Legislature  had  chosen,  it  might  say  that  such  a  notice  shall  be  in  this  • 
way  or  that  way,  or  it  might  dispense  with  notice  altogether,  or  it  might  provide  that 
notice  by  advertisement  in  the  newspapers  should  be  sufficient.  If  the  municipal  law 
has  made  no  such  regulation,  the  Court  will  deal  with  the  matter,  in  the  absence  of  any 
provisions  in  the  statute,  by  the  light  of  natural  justice.  Applying  that  light,  nobody 
can  doubt  that  the  person  who  is  interested  in  the  entry  in  the  register  should  have  the 
fullest  opportunity  of  being  heard,  and  if  he  wishes  to  be  heard,  should  be  heard  before 
the  Court.  He  must,  therefore,  have  full  notice.  But  there  is  no  regulation  as  to  what 
tJs  are  to  be  crossed  or  what  i's  are  to  be  dotted  in  the  notice  to  be  given.  It  must  be 
full  and  sufficient  to  protect  his  rights  in  every  respect,  and  nobody  need  fear  that  an 
English  Court  would  not  insist  on  the  notice  being  as  ample  and  as  wide  as  the  pro- 
tection of  individual  rights  and  individual  property  could  demand  (p.  486). 

Probate  Actions. — By  Order  11,  r.  3,  it  is  expressly  provided  that  service 
of  a  writ  or  notice  of  a  writ  may  be  allowed  in  probate  actions. 

Divorce. — By  the  Divorce  and  Matrimonial  Causes  Act,  1857  (20  &  21 
Vict.  c.  85),  s.  42,  a  petition  for  a  decree  of  nullity  of  marriage,  for  a 
decree  of  judicial  separation,  or  for  a  decree  in  a  suit  of  jactitation  of 
marriage,  may  be  served  on  the  party  to  be  affected  thereby,  either  within 
or  without  Her  Majesty's  dominions,  in  such  manner  as  the  Court  shall 
direct.  The  section  does  not  warrant  such  service  in  a  suit  for  restitution 
of  conjugal  rights  (Firebrace  v.  Firebrace,  1878,  4  P.  D.  63  ;  Chichester  v. 
Chichester,  1885,  10  P.  D.  186). 

County  Court. — By  the  County  Court  Eules,  1889,  Order  51,  r.  23, 
where  a  defendant,  sued  under  sec.  67  of  the  County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  is  out  of  England  or  Wales,  the  judge,  or,  in  his 
absence,  the  registrar,  may  direct  service  of  the  summons  to  be  effected 
within  such  time  and  in  such  manner  as  the  judge  or  registrar  may  think 
fit. 

Concluding  Remarks. — That  the  Court  regards  with  jealous  vigilance 
the  subject  of  service  out  of  the  jurisdiction,  and  resists  any  attempt  to 
induce  it  to  travel  by  a  hair's  breadth  beyond  the  limits  of  its  powers 
in  this  respect,  need  not  be  matter  for  surprise.  Such  service  is,  as  has 
been  said,  an  interference  with  the  ordinary  course  of  the  law,  and,  apart 
from  statute,  the  Court  has  no  power  to  give  leave.  It  is,  moreover,  con- 
trary to  the  recognised  principle  of  English  law,  Actor  sequitur  forum  rei. 
It  must,  however,  be  admitted  that  greater  elasticity  might  with  advantage 
be  introduced  into  the  rules  of  practice  which  govern  this  important  branch 
of  the  procedure  of  our  Courts.  The  decision  in  In  re  Busfield  (ubi  supra), 
that  an  originating  summons  cannot  be  served  out  of  the  jurisdiction,  has 
been  a  fertile  source  of  inconvenience.  That  the  case  itself  was  rightly 
decided  is,  of  course,  beyond  question ;  but  it  does  not  seem  reasonable 
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that  a  plaintiff,  who  is  in  a  position  to  obtain  an  order  for  service  on  a 
defendant  outside  the  jurisdiction,  should  find  himself  unable  to  employ 
against  such  defendant  the  same  form  of  process  as  is  available  against  an 
English  defendant,  and  should  be  driven  to  a  more  circuitous  and  costly 
method  of  obtaining  relief.  The  reasonableness  of  the  objections  to  this 
condition  of  things  was  recognised  by  the  Kule  Committee,  when  in 
November  1893  they  issued  a  set  of  rules,  which  conferred  on  the  Court 
power  to  allow  service  out  of  the  jurisdiction  of  an  originating  summons, 
or  notice  of  an  originating  summons,  in  any  case  in  which  service  or  notice 
of  a  writ  of  summons  may  be  allowed.  The  rules  also  provided  that  leave 
might  be  given  for  service  out  of  the  jurisdiction  of  notices  of  motion  under 
the  Patents,  Designs,  and  Trade  Marks  Acts,  of  proceedings  in  the  winding 
up  of  companies,  and  of  a  notice  of  judgment  or  order.  In  order  to  bring 
the  procedure  by  originating  summons  into  line  with  that  by  writ,  certain 
alterations  in  procedure  were  prescribed,  which  entailed  some  additional 
cost  and  some  additional  delay.  The  sequel  is  but  too  well  known.  Owing 
to  opposition  proceeding  from  Scotland  and  Ireland,  the  rules  relating  to 
service  out  of  the  jurisdiction  were  withdrawn  after  being  in  force  for  only 
ten  days,  whilst  the  alterations  in  procedure  with  regard  to  originating 
summonses  were  retained.  Without  stopping  to  inquire  whether  the 
objections  of  the  Scotch  and  Irish  opponents  of  the  proposed  new  code  were 
reasonable  or  the  reverse,  it  is  not  easy  to  see  why  the  repeal  of  the  new 
rules  should  not  have  been  limited  in  such  a  way  as  to  exclude  Scotland 
and  Ireland  from  their  operation,  leaving  to  the  suitors  the  benefit  of 
a  much-needed  reform  in  regard  to  service  in  other  parts  of  the 
world. 

A  Committee  of  the  Incorporated  Law  Society  has  recently  (1898)  re- 
ported on  the  subject  of  the  difference  in  the  procedure  of  the  English  and 
Scotch  Courts  with  regard  to  service  of  process  issuing  out  of  them  respect- 
ively. The  authors  of  the  report  are  of  opinion  that  the  Scotch  Courts 
possess  far  larger  powers  over  Englishmen  than  is  enjoyed  by  the  Courts  of 
this  country  over  Scotchmen;  and  they  suggest  that  the' jurisdiction  exer- 
cised by  the  Courts  of  the  two  countries  should  be  carefully  considered,  in 
order  that  a  reasonable  equality  may  be  brought  about  between  the  powers 
respectively  possessed  by  Englishmen  having  claims  on  persons  in  Scotland, 
and  Scotchmen  having  claims  on  persons  in  England. 

In  this  connection  the  remarkable  case  of  Wood  v.  Middleton,  [1897] 
1  Ch.  151,  deserves  consideration,  as  pointing  to  the  fact  that  the  High 
Court  in  this  country  does  not  possess  so  wide  a  power  of  allowing  service 
of  its  process  in  Scotland,  as  is  possessed  and  exercised  by  County  Courts. 
Wood  v.  Middleton  was  an  action  commenced  in  a  County  Court,  and 
subsequently  transferred,  for  lack  of  jurisdiction,  to  the  High  Court.  The 
summons  was,  by  leave  of  the  County  Court  Eegistrar,  served  on  the 
defendant  in  Scotland.  An  objection  in  respect  of  the  validity  of  the 
service  out  of  the  jurisdiction,  which  had  been  raised  but  not  decided  in 
the  County  Court,  was  argued  before  Stirling,  J.  He  held  that,  though, 
if  the  action  had  remained  in  the  County  Court,  the  order  for  service  would 
have  been  valid,  having  regard  to  Order  51,  r.  23  of  the  County  Court 
Eules,  1889,  yet  the  defendant  ought  to  have  an  opportunity  of  showing 
in  the  High  Court  that  the  action  was  one  which  could  not  be  prosecuted 

{Authorities.  — The  Annual  Practice,  1898,  pp.  267-285;  Chitty's 
Archbold's  Practice,  14th  ed.,  1885,  pp.  244-249;  Clay  on  Writs  of 
Summons,  1894 ;  Day  on  The  Common  law  Procedure  Acts,  4th  ed.;  1872 
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Piggott  on  Service  out  of  the  Jurisdiction,  1892 ;  Seton's  Judgments  and 
Orders,  5th  ed.,  1891,  pp.  17-20.] 


Sessions. — This  term  is  used  to  denote  the  sittings  of  a  Court  of 
justice,  usually  to  exercise  criminal  jurisdiction. 

It  is  applied  to  the  sittings  of  the  Central  Criminal  Court,  to  the 
general  or  Quarter  Sessions,  and  the  petty  and  the  special  sessions 
of  justices  of  the  peace,  and  to  the  licensing  or  Brewster  Sessions  (see 
Inferior  Courts,  vol.  vi. ;  Petty  Sessions  ;  Quarter  Sessions). 


Set  Forth  ;  Truly  Set  Forth. — See  Bills  of  Sale,  vol.  ii. 
at  p.  132;  Stroud,  Jud.  Diet.  s.v.  "Truly  Set  Forth." 


Set-off. — The  right  of  set-off  is  the  right  of  a  defendant,  in  an 
action  for  a  fixed  and  ascertained  sum  of  money,  where  he  has  himself 
a  liquidated  demand  against  the  plaintiff,  to  set  one  demand  against  the 
other.  The  right  is  a  statutory  one,  and  must  be  distinguished  from 
the  common  law  right  of  a  defendant  to  reduce  or  defeat  the  claim  of  the 
plaintiff,  by  giving  evidence  of  some  matter  arising  in  the  course  of  the 
same  transaction  in  respect  of  which  the  claim  is  made.  If  an  agent  is 
sued  for  money  had  and  received  to  the  use  of  the  principal,  he  is  only 
liable  for  the  balance  remaining  due  after  deducting  all  just  allowances 
which,  as  such  agent,  he  is  entitled  to  retain  out  of  the  sum  demanded ;  and 
it  is  not  necessary  for  him  to  plead  such  allowances  as  a  set-off  (Dale  v. 
Sollett,  1767,  4  Burr.  2133).  So  a  buyer  of  goods,  in  an  action  for  the 
price,  may  set  up  a  breach  of  warranty  in  diminution  or  extinction  of  the 
price,  quite  apart  from  the  statutory  right  of  set-off  (Street  v.  Blay,  1831, 
2  Barn.  &  Adol.  456  ;  see  now  the  Sale  of  Goods  Act,  1893,  s.  53).  So,  in 
an  action  by  the  assignee  of  a  debt  due  under  a  building  contract,  it 
was  held  that  the  defendant  was  entitled  to  give  evidence  of  damages 
sustained  by  him  in  consequence  of  a  breach  of  such  contract  on  the  part  of 
the  assignor,  and  to  have  the  amount  of  such  damages  deducted  from 
the  sum  demanded  by  the  plaintiff  (Young  v.  Kitchen,  1878,  3  Ex.  D. 
127  ;  and  see  Government  of  Newfoundland  v.  Newfoundland  Rwy.  Co.,  1887, 
13  App.  Cas.  199).  But  there  was  no  right  at  common  law,  nor,  generally 
speaking,  in  equity,  to  set  off  cross  demands  which  were  unconnected  with 
each  other.  This  right  was  first  given  by  the  Act  of  2  Geo.  n.  c.  22,  s.  13, 
which,  as  amended  and  made  perpetual  by  the  Act  of  8  Geo.  u.  c.  24,  pro- 
vided that  where  there  were  mutual  debts  between  a  plaintiff  and  defendant, 
or  if  either  party  sued  or  was  sued  as  executor  or  administrator,  where  there 
were  mutual  debts  between  the  testator  or  intestate  and  either  party,  one 
debt  might  be  set  against  the  other,  notwithstanding  that  such  debts  might 
be  deemed  in  law  to  be  of  a  different  nature.  These  provisions  were 
repealed  by  the  Act  of  42  &  43  Vict.  c.  59,  but  the  principle  of  set-off 
established  by  them  was  saved  by  the  repealing  Act ;  and  it  is  provided 
by  the  rules  made  under  the  Judicature  Acts,  that  a  defendant  may  set-off, 
or  set  up  by  way  of  counterclaim  against  the  claims  of  the  plaintiff,  any 
right  or  claim,  whether  such  set-off  or  counterclaim  sound  in  damages 
or  not  (Order  19,  r.  3). 

The  right  to  counterclaim,  which  was  introduced  by  the  Judicature 
Act,  1873,  is  quite  distinct  from  the  right  of  set-off;  and  the  distinction  is 
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of  considerable  practical  importance  (see  Pleading;  Assignments  of 
Choses  in  Action).  The  law  with  respect  to  the  right  of  set-off  has  not 
been  altered  by  the  Judicature  Acts ;  and  a  defendant  can  therefore  only- 
avail  himself  of  a  set-off  where  he  could  formerly  have  done  so  under  the 
Acts  of  Geo.  n.,  or  where  a  set-off  would  have  been  allowed  in  equity 
before  the  Judicature  Act  (see  Stumore  v.  Campbell,  [1892]  1  Q.  B.  314). 
The  Acts  of  Geo.  II.  applied  only  where  the  claims  of  both  plaintiff 
and  defendant  were  liquidated  {Morley  v.  Inglis,  1837,  5  Sco.  314  ;  Grant  v. 
Royal  Exchange  Assurance  Co.,  1816,  5  M.  &  S.  439  ;  Howlet  v.  Strickland, 
1774,  Cowp.  56),  and  only  where  both  claims  were  enforceable  at  law 
(see  Bawley  v.  Bawley,  1875,  L.  E.  1  Q.  B.  460) ;  and  a  debt  which  had  arisen 
since  the  commencement  of  the  action  could  not  be  set  off  {Richards  v. 
James,  1848,  2  Ex.  Eep.  471).  Nor  could  a  debt  due  to  two  or  more  credi- 
tors jointly  be  set  off  against  a  separate  debt  of  one  of  them  (Middleton  v. 
Pollock,  1875,  L.  E.  20  Eq.  515 ;  Rowyear  v.  Rawson,  1881,  6  Q.  B.  D.  540). 
The  Acts  of  Geo.  n.  did  not  apply  in  terms  to  equitable  claims  or 
demands.  But  the  Courts  of  equity  allowed  a  set-off  in  cases  which  were 
within  the  spirit,  though  not  within  the  words,  of  the  Acts ;  and,  on 
the  other  hand,  did  not  permit  a  defendant  to  avail  himself  of  his  legal 
right  of  set-off  where  the  debts,  though  legally  mutual,  were  not  equitably 
mutual   (In  re   Whitehouse,  1878,  9  Ch.  D.  595  ;  Ex  parte  Prescott,  1753, 

I  Atk.  230  ;  In  re  West  of  England  Rank,  1879,  12  Ch.  D.  823  ;  Gill's  case, 
1879,  12  Ch.  D.  755;  James  v.  Kynnier,  1800,  5  Ves.  Jun.  110;  Jeffs  v. 
Wood,  1723,  2  P.  Wms.  128 ;  Freeman  v.  Lomas,  1851,  9  Hare,  109  ; 
Roxburghe  v.  Cox,  1881,  17  Ch.  D.  524).  Thus,  if  a  customer  borrowed 
money  from  his  bankers,  and  gave  a  bond  for  the  amount,  and  subsequently 
a  balance  accrued  due  to  the  customer  on  his  general  banking  account,  the 
customer,  if  sued  on  the  bond,  was  entitled  to  set  off  the  balance  due  on  the 
general  account,  both  at  law  and  in  equity.  If,  in  such  a  case,  there  was  a 
change  in  the  banking  firm,  and  the  balance  became  due  from  the  new  firm 
after  notice  had  been  given  to  the  customer  of  the  assignment  of  the  bond 
to  such  new  firm,  there  was  no  right  of  set-off  at  law,  because  the 
assignment  was  not  effectual  at  law,  and  the  debts  therefore  were  not  due 
between  the  same  parties  ;  but  as  the  persons  who  were  entitled  in  equity 
to  sue  on  the  bond  were  the  same  as  those  who  were  liable  for  the  general 
balance,  a  set-off  was  allowed  in  equity  {Cavendish  v.  Geaves,  1857, 
24  Beav.  163).  So,  in  an  action  on  a  joint  and  several  promissory  note 
against  a  party  who,  to  the  knowledge  of  the  plaintiff,  signed  it  in  the 
capacity  of  a  surety  only,  it  was  held  that  the  surety  was  entitled  in 
equity  to  set  off  a  debt  due  from  the  plaintiff  to  the  principal  debtor,  such 
debt  having  arisen  out  of  the  same  transaction  in  respect  of  which  the 
liability  of  the  surety  arose  (Rechervaise  v.  lewis,  1872,  L.  E.  7  C.  P.  372). 
Where  an  executor  or  administrator  sues  for  a  debt  accruing  due  to 
him  in  his  representative  capacity  after  the  death  of  the  deceased,  the 
defendant  is  not  entitled,  either  at  law  or  in  equity,  to  set  off  a  debt  which 
was  due  to  him  from  the  deceased  in  his  lifetime  (Rees  v.  Watts,  1855, 

II  Ex.  Eep.  410 ;  In  re  Gregson,  1889,  36  Ch.  D.  223 ;  Hallett  v.  Hallett, 
1879,  13  Ch.  D.  232 ;  Lambarde  v.  Older,  1853,  17  Beav.  542). 

As  to  the  right  of  set-off  in  connection  with  agency  transactions,  and  in 
bankruptcy  and  winding-up  proceedings,  see  the  articles  on  Principal  and 
Agent  ;  Bankruptcy  ;  and  Company,  respectively. 


Settled  Account.— See  Account,  Settled. 
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The  administrative  powers  which  it  was  formerly  usual  to  insert  in 
settlements  of  land  are  now  superseded  by  those  conferred  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  and  the  Settled  Land  Acts, 
1882-1890 ;  but  those  Acts  do  not  preclude  a  settlor  from  conferring  on 
the  tenant  for  life  or  the  trustees  of  the  settlement  any  additional  or  larger 
powers  (S.  L.  A.  1882,  s.  57) ;  nor  do  they  confer  any  of  the  dispositive 
powers,  except  that  authorising  the  application  of  rents  and  profits  during 
minorities  in  the  maintenance  and  education  of  infants,  which  are  frequently 
needed  in  settlements  of  land.  The  subject  of  this  article,  so  far  as  it 
relates  to  the  statutory  powers,  has  been  treated  by  several  learned  writers, 
and  last  by  the  late  Mr.  H.  W.  Challis  in  his  5th  ed.,  1898,  of  Hood  and 
Challis's  Conveyancing  and  Settled  Land  Acts.  Those  who  are  in  the  habit 
of  considering  the  operation  of  these  Acts  would  not  seek  a  more  competent 
guide  than  that  accomplished  lawyer  whose  loss  they  deplore. 

Powers  to  Manage  Land. — The  administrative  power  which  was  usually 
first  in  order  of  place  in  a  settlement  made  before  1882  is  that  enabling 
trustees  during  minorities  to  manage  the  land  and  to  apply  the  rents  and 
profits  in  the  most  convenient  manner.  For  that  the  Conveyancing  and 
Law  of  Property  Act,  1881,  s.  42,  provided  the  following  substitute : — If 
and  as  long  as  any  person  who  would,  but  for  this  section,  be  entitled  to  the 
possession  of  any  land  is  an  infant,  and,  being  a  woman,  is  also  unmarried — 
a  description,  it  should  be  noted,  applicable  to  all  infant  tenants  entitled  to 
possession  without  distinction  of  title  or  estate ;  note  subsecs.  5  (iii.)  and  7 
— the  trustees  appointed  for  this  purpose  by  the  settlement,  if  any ;  or  if 
there  are  none  so  appointed,  then  the  persons,  if  any,  who  are  for  the  time 
being  under  the  settlement  trustees,  with  power  of  sale  of  the  settled  land 
or  of  part  thereof,  or  with  power  of  consent  to  or  approval  of  the  exercise 
of  such  a  power  of  sale ;  or  if  there  are  none,  then  any  persons  appointed  for 
the  purpose  as  trustees  for  this  purpose  by  the  Court  on  the  application  of 
a  guardian  or  next  friend  of  the  infant,  may  enter  into  and  continue  in 
possession  of  the  land.  They  shall  manage  or  superintend  its  management ; 
they  may  fell  timber  or  cut  underwood  from  time  to  time  in  the  usual 
course  for  sale,  or  for  repairs,  or  otherwise;  they  may  erect,  pull  down, 
re-build  and  repair  houses  and  other  buildings  and  erections ;  they  may 
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continue  the  working  of  mines,  minerals,  and  quarries  which  have  been 
usually  worked ;  they  may  drain  or  otherwise  improve  the  land  or  any  part 
thereof ;  they  may  insure  against  loss  by  fire ;  they  may  make  allowances  to 
and  arrangements  with  tenants  and  others ;  they  may  determine  tenancies ; 
they  may  accept  surrenders  of  leases  and  tenancies ;  and,  generally,  may 
deal  with  the  land  in  a  proper  and  due  course  of  management.  If  the  infant 
be  impeachable  for  waste  the  trustees  must  not  commit  it,  and  they  may 
cut  timber  only  upon  the  terms  and  subject  to  the  restrictions  which  would 
be  applicable  to  the  infant  if  adult  (subs.  2 ;  see  also  below  S.  L.  A.  1882, 
ss.  35,  59,  60).  They  may  pay  out  of  income,  including  the  produce  of 
sale  of  timber  and  underwood,  expenses  of  management,  of  exercising  the 
above  powers,  outgoings  not  payable  by  tenants  or  others,  and  must  keep 
down  annual  sums  and  interest  on  principal  money  charges  (subs.  3). 
Subsecs.  4  and  5  authorise  the  trustees  to  apply  surplus  income  in  main- 
tenance, education,  or  benefit  of  the  infant,  and  direct  them  to  invest  and 
accumulate  the  residue  for  the  benefit  of  the  infant  or  otherwise  as  therein 
expressed.  If  the  infant's  property  be  an  undivided  share  the  powers  may 
be  exercised  jointly  with  co-owners  or  persons  with  like  powers  over  the 
other  shares  (subs.  6).  The  section  applies  only  where  a  contrary  intention 
is  not  expressed  in  the  settlement  (subs.  7),  and  the  settlement  came  into 
operation  after  1881  (subs.  8). 

This  power  to  manage  land  does  not,  it  is  conceived,  authorise  donees  of 
it  to  raise  money  on  mortgage,  sell,  exchange,  make  partition,  enfranchise, 
or  even,  perhaps,  to  make  occupation  leases.  At  anyrate,  it  is  not  the 
power  to  which  trustees  would  resort  in  order  to  accomplish  any  of  those 
objects.  In  most  cases  the  donees  of  powers  of  management,  and  probably 
in  every  case  in  which  it  would  be  expedient  for  them  to  be  so  authorised, 
they  either  are  or,  by  means  of  an  application  to  the  Court,  can  be  endowed 
with  such  powers  of  sale,  leasing,  cutting  timber,  and  other  powers  as  it 
will  presently  appear  are  conferred  by  the  Settled  Land  Acts  on  tenants 
for  life  (S.  L.  A.  1882,  ss.  35,  38,  59,  60). 

Settled  Land  Act  Powers  Generally. — For  the  most  part,  the 
powers  conferred  by  the  Settled  Land  Acts  are  such  as  before  the  com- 
mencement of  those  Acts  it  was  usual  to  insert  in  settlements  of  land. 
The  Acts  very  much  shortened  settlements,  and  they  ensured  the 
existence  during  the  currency  of  every  settlement  of  such  administrative 
powers  as  experience  had  shown,  and  the  Legislature  judged  it  expedient 
in  the  interest  of  the  nation  generally,  as  well  as  of  the  beneficiaries  under 
that  settlement,  for  some  one  at  all  times  to  possess.  The  powers  of  leasing 
formerly  inserted  in  settlements  had  been  usually  conferred  on  the  tenants 
for  life  in  possession;  but  those  of  sale,  exchange,  partition,  and  enfranchise- 
ment, on  trustees  at  the  request  or  with  the  consent  of  the  tenant  for  life. 
The  statutory  powers  are  all  conferred  on  the  tenant  for  life  in  possession, 
if  any. 

Ordinarily  it  is  essential  to  the  availability  of  the  powers  conferred  by 
the  Settled  Land  Acts  that  three  things  shall  coexist :  A  settlement  as 
defined  in  the  Acts ;  S.  L.  A.  1882,  s.  2  (l)-(4) ;  S.  L  A.  1884,  s.  8  ;  S.  L.  A. 
1890,  s.  4;  a  tenant  for  life  as  defined  in  S.  L.  A.  1882,  s.  2  (5)-(7),  or 
a  person  having  the  powers  of  a  tenant  for  life  in  S.  L.  A.  1882,  s.  58,  or 
an  infant,  sees.  59,  60 ;  and  trustees  of  the  settlement  for  the  purposes  of 
the  Acts  as  defined  in  S.  L.  A.  1882,  s.  2  (8);  S.  L.  A.  1890,  s.  16;  but 
a  settlement  is  not  necessary  if  the  tenant  for  life  be  entitled  by  the 
curtesy  (S.  L.  A.  1884,  s.  4),  or  if  the  tenant  entitled  in  possession  be  an 
infant  entitled  by  descent  (S.  L.  A.  1882,  s.  59;  In  re.    Wells,  1883,  31 
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W.  E.  764;  In  re  Greenville,  1883,  11  Ir.  L.  138).  An  infant  is  deemed 
tenant  for  life  {ibid.).  The  existence  of  trustees  is  not  essential  to  the 
ability  of  a  tenant  for  life  to  make  leases  for  not  more  than  twenty-one 
years  at  rack-rent  without  fine,  and  leaving  the  lessees  impeachable  for 
waste  (S.  L.  A.  1890,  s.  7). 

The  settlement  may  consist  of  one  instrument  or  of  several ;  it  must 
govern  an  estate  or  interest  in  land,  which  word  includes  incorporeal 
hereditaments  and  undivided  shares;  the  land  must  stand  for  the  time 
being  limited  to  or  in  trust  for  persons  by  way  of  succession  (S.  L.  A.  1882, 
s.  2  (l)-(4),  (10)).  Some  assignments  or  charges  made  by  a  tenant  for 
life  upon  his  estate  or  interest  under  the  settlement  may  be  deemed  one 
of  the  instruments  creating  the  settlement  (S.  L.  A.  1890,  s.  4;  see 
In  re  Titbit's  Settled  Estates,  [1897]  2  Ch.  149);  but  if  made  for  value 
they  embarrass  him  in  the  exercise  of  his  powers,  except  that  of  making 
rack-rent  leases  without  fine  (S.  L.  A.  1882,  s.  50  (3)).  What  may  con- 
stitute a  compound  settlement  is  a  question  which  vexes  the  minds  of 
conveyancers  (see  Solicitor's  Journal,  vol.  xxxviii.  p.  5;  ibid.  pp.  153,  167). 

Settlement  by  way  of  Trusts  for  Sale. — The  Settled  Land  Act,  1882, 
was  made  applicable  to  land  settled  by  way  of  trust  or  direction'  to  sell, 
and  to  apply  the  sale  money,  or  its  income,  or  that  of  the  land  till  sale,  for 
the  benefit  of  any  person  for  his  life  or  any  other  limited  period,  or  for  the 
benefit  of  two  or  more  persons  concurrently  for  any  limited  period ;  and 
the  person  so  beneficially  entitled  is  to  be  deemed  tenant  for  life  of  the 
land  so  settled,  and  a  series  of  long  provisions  adapting  the  Act  to  that 
case  were  enacted  (ibid.  s.  63).  The  enactment,  however,  was  found  to 
embarrass  rather  than  to  facilitate  dispositions  of  land  so  settled,  and  by 
the  Settled  Land  Act,  1884,  it  was,  among  other  things,  enacted  that  the 
powers  conferred  by  sec.  63  of  the  Act  of  1882  should  not  be  exercised 
without  the  leave  of  the  Court  (S.  L.  A.  1884,  s.  7  (i.)),  and  that  an  order 
giving  such  leave  should  be  registered,  and  from  time  to  time  reregistered, 
as  a  lis  pendens  (ibid.  (v.)).  Hence  the  exercise  of  the  powers  created  by 
the  Settled  Land  Acts,  1882-1890,  over  land  settled  by  way  of  trust  for 
sale  is  infrequent ;  but  upon  any  dealing  with  the  trustees  of  such  a 
settlement,  acting  in  performance  of  the  trusts  contained  in  it,  a  search  for 
lis  pendens  against  them  is  necessary,  in  order  to  ascertain  that  their 
authority  has  not  been  taken  from  them  by  an  order  giving  to  another 
person  leave  to  exercise  the  powers  under  which  they  propose  to  act. 

Donees  of  the  Povjers. — The  Settled"  Land  Act  powers  are  conferred 
primarily  on  the  tenant  for  life,  except  where  sales  to  or  purchases  from 
him,  or  exchanges  or  partitions  with  him,  are  to  be  effected,  in  which  care 
the  trustees  of  the  settlement  are  substituted  (S.  L.  A.  1890,  s.  12).  The 
tenant  for  life  is  the  person  for  the  time  being  beneficially  entitled  to 
possession  of  the  settled  land  for  his  life.  Two  or  more  persons  so  entitled 
in  common,  or  jointly,  together  constitute  the  tenant  for  life.  Incum- 
brances or  charges  on  his  estate  or  interest,  even  if  exhaustive,  do  not 
deprive  him  of  the  character  (S.  L.  A.  1882,  s.  2  (5)-(7);  In  re  Jones,  1884, 
26  Ch.  D.  736),  and  the  tenant  for  life  of  an  undivided  share  may  join 
with  any  person  entitled  to  or  having  power  or  right  of  disposition  over 
another  undivided  share  for  any  purpose  of  the  Act  (ibid,  s.  19). 

The  following  persons,  when  entitled  in  possession,  have  the  powers 
of  a  tenant  for  life  under  the  Act  (ibid.  s.  58  (1)) : — 

(i.)  A  tenant  in  tail,  even  one  restrained  from  barring  his  estate,  and  though  the 
reversion  be  in  the  Crown,  unless  the  land  was  purchased  with  money  provided  by 
Parliament  in  consideration  of  public  services,     (ii.)  A  tenant  in  fee  with  an  executory 
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limitation,  gift,  or  disposition  over,  on  failure  of  his  issue  or  in  any  other  event,  (iii.)  A 
person  entitled  to  a  base  fee,  even  though  the  reversion  be  in  the  Crown,  (iv.)  A  tenant 
for  years  determinable  on  life,  not  holding  merely  under  a  lease  at  a  rent  (see  In  re 
Hazle,  1885,  29  Oh.  D.  78).  (v.)  A  tenant  for  the  life  of  another  not  holding  merely 
under  a  lease  at  a  rent,  (vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in  any  event  during  that  life, 
whether  by  expiration  of  the  estate,  or  by  conditional  limitation,  or  otherwise,  or  to  be 
defeated  by  an  executory  limitation,  gift,  or  disposition  over,  or  is  subject  to  a  trust 
for  accumulation  of  income  for  payment  of  debts  (In  re  Jones,  ubi  supra;  In  re  Clitheroe 
Estate,  1885,  31  Oh.  D.  135)  or  other  purpose  (but  see  In  re  Strangways,  1885,  34  Ch.  D. 
423).  (vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct,  (viii.)  A  tenant  bv  the 
curtesy,  (ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or  direction  for 
payment  thereof  to  him  during  his  own  or  any  other  life,  whether  subject  to 
expenses  of  management  or  not,  or  until  sale  of  the  land,  or  until  forfeiture  of  his 
interest  therein  on  bankruptcy  or  other  event. 

The  provisions  of  the  Act  referring  to  a  tenant  for  life  and  to  a 
settlement  and  to  settled  land  extend  to  each  of  the  persons  aforesaid, 
and  to  the  instrument  under  which  his  estate  or  interest  arises,  and  to 
the  land  therein  comprised;  and  any  reference  in  the  Act  to  death  as 
regards  the  tenant  for  life,  where  necessary,  is  to  be  deemed  to  refer  to  the 
determination  by  death  or  otherwise  of  such  estate  or  interest  as  last 
aforesaid  (ibid.  (2),  (3)). 

Land  to  which  an  infant  is  entitled,  even  by  descent  (In  re  Wells,  ubi 
supra ;  In  re  Greenville,  ubi  supra),  if  in  possession,  is  for  the  purposes  of 
the  Act  settled  land,  and  the  infant  to  be  deemed  tenant  for  life  of  it,  and 
his  powers  as  such  may  be  exercised  on  his  behalf  by  the  trustees  of  the 
settlement,  or  if  there  are  none,  by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary  or  other  guardian  or  next 
friend  of  the  infant,  orders  (ibid.  ss.  59,  60). 

If  a  married  woman,  entitled  to  the  powers,  is  entitled  to  the  settled 
land  otherwise  than  for  her  separate  use,  as  her  separate  property,  or  as  a 
feme  sole,  she  and  her  husband  together  have  the  powers  (ibid.  s.  61  (3)). 
She  is  expressly  authorised  to  execute  all  proper  deeds,  and  her  powers 
are  not  affected  by  a  restraint  on  anticipation  (ibid,  subss.  (5),  (6) ;  see  also 
s.  55  (2)). 

The  committees  of  the  estates  of  .lunatics  so  found,  and  having  the 
powers,  may,  under  an  order  of  the  proper  judge,  exercise  them  on  the 
lunatic's  behalf  (ibid.  s.  62).  Provision  for  the  cases  of  persons  of  unsound 
mind  not  so  found  is  made  by  the  Lunacy  Act,  1890,  ss.  116-130,  which 
appear  to  enable  leases  (In  re  Salt,  [1896]  1  Ch.  117),  but  not  sales 
(In  re  Baggs,  [1893,  1894]  2  Ch.  D.  416  n.),  to  be  made  under  the  Settled 
Land  Act  powers. 

Powers  Inextinguishable  and  Inalienable. — The  powers  given  by  these 
Acts  cannot  be  assigned  or  released,  and  dp  not  pass  to  an  assignee  of  a 
tenant  for  life's  estate,  and  he,  notwithstanding  the  assignment,  can 
afterwards  exercise  them ;  he  cannot  effectually  contract  not  to  exercise 
them.  This  enactment  is  retrospective  as  well  as  prospective,  and  in  it 
assignment  includes  mortgage,  partial  assignment,  and  charge,  but  it 
operates  without  prejudice  to  the  rights  of  assignees  for  value  of  the 
tenant  for  life's  estate  or  interest.  Those  rights  cannot  be  affected  without 
the  owner's  consent,  except,  if  the  assignee  be  not  in  possession,  by  rack- 
rent  leases  without  fine  made  conformably  to  the  Acts  (S.  L.  A.  1882, 
s.  50  ;  S.  L.  A.  1890,  s.  7).  Attempts  made  in  the  settlement  or  otherwise 
to  prevent  a  tenant  for  life  from  exercising,  or  to  induce  him  not  to  exercise 
the  powers  the  Acts  give  him,  are  to  be  deemed  void  (ibid.  ss.  51,  52). 

Contracts  to  exercise  Powers. — A  tenant  for  life  may  contract  to  exercise 
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powers  given  him  by  the  Acts,  and  those  contracts  may,  and  must  be,  per- 
formed by  his  successors  (ibid.  s.  31 ;  S.  L.  A.  1890,  s.  6). 

Powers  are  Fiduciary.— The  donees  of  these  powers  must,  in  exercising 
them,  have  regard  to  the  interests  of  all  parties  entitled  under  the  settle- 
ment, and  shall  in  the  exercise  of  them  be  deemed  to  be  in  the  position 
and  to  have  the  duties  and  liabilities  of  trustees  for  those  parties  (ibid, 
s.  53) ;  but  persons  dealing  in  good  faith  with  the  donee  of  the  power  are 
protected  (s.  54). 

Trustees  of  the  Settlement. — Trustees  under  a  settlement  with  power  of 
sale  of  settled  land,  or  with  power  of  consent  to  or  approval  of  the  exercise 
of  such  a  power  of  sale  ;  or,  failing  such,  trustees  with  power  of  or  in  trust 
for  sale  of  any  other  land  comprised  in  the  settlement  and  subject  to  the 
same  limitations  as  the  land  to  be  sold,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  power ;  or,  failing  such,  trustees  with  a 
future  power  of  or  trust  for  sale  of  the  land  to  be  sold,  or  with  a  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  future  power;  or,  if  there 
be  no  such  trusts,  the  persons,  if  any,  who  are  by  the  settlement  declared 
to  be  trustees  thereof  for  the  purposes  of  these  Acts  are,  for  those  purposes, 
trustees  of  the  settlement  (S.  L.  A.  1882,  s.  2  (8);  S.  L.  A.  1890,  s.  16). 
Where  there  are  no  such  trustees,  the  Court,  on  application  by  a  beneficiary, 
will  appoint  them  (S.  L.  A.  1882,  s.  38),  and  the  provisions  of  the  Trustee 
Act,  1893,  with  reference  to  the  appointment  of  new  trustees,  are  applicable 
to  the  appointment  of  trustees  for  the  purposes  of  these  Acts  (S.  L.  A. 
1890,  s.  17 ;  Trustee  Act,  1893,  s.  47). 

The  trustees  of  the  settlement  are  in  most  cases  the  recipients  of  capital 
money  arising  under  the  Act  (S.  L.  A.  1882,  s.  22).  It  is  not  to  be  paid 
to  fewer  than  two  trustees,  unless  the  settlement  authorises  its  receipt  by 
one  (S.  L.  A.  1882,  s.  39  (1)) ;  but,  subject  to  that  prohibition,  the  provisions 
relating  to  trustees  apply  to  the  survivors  or  survivor  (ibid.  (2)).  The 
receipts  in  writing  of  the  trustees  are  effectual  discharges  (ibid.  s.  40),  and 
the  indemnity  of  the  trustees  is  provided  for.  They  can  obtain  the  direction 
of  the  Court  in  the  event  of  difference  with  the  tenant  for  life  (ss. 
41-44). 

A  tenant  for  life  when  intending  to  make  a  sale,  exchange,  partition,  or 
lease — except  one  for  not  more  than  twenty-one  years  at  the  best  rent, 
without  fine  and  without  exempting  the  lessee  from  punishment  for  waste 
— or  a  mortgage  or  charge,  must  give  notice  of  his  intention,  which  may 
be  notice  of  a  general  intention  in  that  behalf,  and  in  the  manner  prescribed 
by  the  Acts,  and  upon  request  the  tenant  for  life  must  furnish  particulars 
of  the  acts  in  progress  or  immediately  intended  (S.  L.  A.  1882,  s.  45; 
S.  L.  A.  1884,  s.  5 ;  S.  L.  A.  1890,  s.  7) ;  but  a  person  dealing  in  good  faith 
with  the  tenant  for  life  is  not  concerned  to  inquire  respecting  the  giving 
of  notice  (S.  L.  A.  1882,  ss.  45  (3),  54),  and  a  trustee  by  writing  may 
waive  notice,  and  may  accept  less  than  the  prescribed  notice  (S.  L.  A. 
1884,  s.  5).  This  does  not,  it  is  conceived,  enable  a  purchaser  to  deal  with 
the  tenant  for  life  unless  there  are  trustees,  or,  if  the  case  admits  of  it,  a 
trustee  of  the  settlement  for  the  purposes  of  the  Acts,  or  in  the  face  of 
knowledge  that  notice  has  not  been  given ;  but  if  there  be  trustees,  and 
they  are  parties  to  the  transaction,  the  purchaser  may,  it  seems,  be  safe,  for 
they  may  have  waived  notice,  or,  by  being  parties  to  and  executing  the 
conveyance  or  other  deed,  may  have  accepted  a  short  one. 

Protection  of  Purchasers. — A  purchaser,  lessee,  mortgagee,  or  other  person 
dealing  in  good  faith  with  a  tenant  for  life,  or  with  a  person  having 
the   powers   of   a   tenant   for   life,  shall,  as   against   all   parties   entitled 


SETTLED  LAND  ACTS  AND  POWEES,  ETC.  485 

under  the  settlement,  be  conclusively  taken  to  have  given  the  best  price, 
consideration,  or  rent,  as  the  case  may  require,  that  could  reasonably 
be  obtained  by  the  tenant  for  life,  and  to  have  complied  with  all  the 
requisitions  of  this  Act  (L.  S.  A.  1882,  ss.  54,  58  (2)). 

Repeated  Exercise.- — The  powers  conferred  by  the  Act  may  be  exercised 
from  time  to  time ;  tenants  for  life  and  trustees  of  the  settlement  may 
execute,  make,  and  do  all  deeds,  instruments,  and  things  necessary  for  the 
exercise  of  their  powers ;  and  any  provision  in  the  Acts  referring  to 
any  sale,  purchase,  etc.,  or  to  any  power,  etc.,  extends  only,  unless  otherwise 
expressed,  to  sales,  etc.,  under  the  Acts  {ibid.  ss.  55,  58  (2)). 

Relation  to  other  Powers. — The  Acts  do  not  prejudicially  affect  powers 
otherwise  created  :  those  they  give  are  cumulative ;  but  in  cases  of  conflict 
concerning  any  matter  in  respect  whereof  the  tenant  for  life  exercises  or 
contracts,  or  intends  to  exercise  any  power  under  the  Acts,  the  provisions 
of  the  Acts  prevail,  and  his  consent  is  necessary ;  or  where  several  persons 
constitute  the  tenant  for  life,  the  consent  of  one  of  them  is  necessary  to  the 
exercise  of  any  such  other  power.  In  cases  of  doubt  the  Court  may, 
on  the  application  of  a  person  interested,  advise  thereon  {ibid.  s.  56 ; 
S.  L.  A.  1884,  s.  6  (2)). 

Additional  powers  may  be  given  to  the  tenant  for  life  or  the  trustees  of 
the  settlement  (S.  L.  A.  1882,  s.  57). 

Particular  Powers. — Sale,  Enfranchisement,  Exchange,  and  Partition. — 
A  donee  of  the  powers  may  sell  all  or  any  part  of  the  settled  land,  except 
as  mentioned  below,  or  any  easement,  right,  or  privilege,  over  it  (S.  L.  A. 
1882,  s.  3,  i.),  either  with  or  without  the  minerals,  and  either  granting  or 
reserving  such  powers  and  rights  as  are  described  in  see.  17;  he  may 
sell  the  seignory  of  freehold,  or  the  freehold  and  inheritance  of  copyhold 
land  within  or  parcel  of  a  settled  manor,  with  or  without  minerals  or 
mining  rights  or  powers,  so  as  to  effect  enfranchisement  {ibid.  s.  3,  ii.) ;  and 
he  may  exchange  all  or  any  of  the  settled  land  for  other  land,  or  for 
land  and  money  (s.  3,  hi),  but  if  the  land  parted  with  be  in  England,  so 
must  that  taken  be  (s.  4  (8)),  and  he  may  make  partition  with  or  without 
money  paid  for  equality  {ibid,  iv.) ;  but  he  may  not  sell  without  the  consent 
of  the  trustees  or  the  Court  the  principal  mansion-house,  pleasure  ground, 
and  park  and  land  occcupied  therewith,  unless  the  house  is  usually  occupied 
as  a  farmhouse,  or  the  whole  does  not  exceed  twenty-five  acres  {ibid.  s.  10). 
The  execution  of  these  powers  is  facilitated  by  powers  to  contract  (s.  31) ; 
to  shift  incumbrances  with  the  consent  of  the  incumbrancers,  so  as  to 
exonerate  property  parted  with  (ss.  5,  24  (4) ;  cp.  Conv.  and  Law  of  Prop. 
Act,  1881,  s.  5);  to  raise  money  on  mortgage  for  equality  of  exchange  or 
partition  (S.  L.  A.  1882,  s.  18) ;  to  grant  or  reserve  powers  and  rights  needed 
for  mining  purposes  {ibid.  s.  3,  ii.  4  (6),  s.  17) ;  to  exchange  easements,  and 
on  exchange  or  partition,  to  grant  or  reserve  easements,  rights,  or  privileges 
(S.  L.  A.  1890,  s.  5). 

Sales,  exchanges,  and  partitions  must  be  made  for  the  best  prices  or 
the  best  considerations  in  land,  or  in  land  and  money  respectively,  reason- 
ably obtainable  (S.  L.  A.  1882,  s.  4  (1),  (2)),  subject  to  modifications  if  the 
sales  be  made  for  the  erection  of  workmen's  dwellings  (53  &  54  Vict.  c.  73, 
s.  74).  Sales  may  be  made  in  one  or  more  lots,  by  auction  or  privately. 
Eeserve  biddings  and  buyings-in  at  auctions  are  permitted  (S.  L.  A.  1882, 
s.  4  (3),  (4)),  as  on  sales,  exchanges,  or  partitions,  are  stipulations  respecting 
title  or  evidence  of  title  or  other  things  {ibid.  (5)),  or  any  restrictions,  or 
reservations  with  respect  either  to  building  on,  or  other  user  of  land,  or  to 
mines  and  minerals,  or  to  the  more  beneficial  working  thereof,  or  to  any  other 
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thing.  These  may  be  made  binding  as  far  as  the  law  permits  by  covenant, 
condition,  or  otherwise,  on  the  donee  of  the  power  and  the  settled  land,  or 
on  the  other  party  and  any  land  parted  with  (ibid,  (6)).  Enfranchisements 
may  be  made  with  or  without  regrants  of  common  or  other  rights  or  reputed 
rights  (ibid.  (7)). 

On  a  sale  or  grant  for  building  purposes,  the  donee  of  the  powers  may, 
as  on  granting  building  leases,  do  the  several  things  described  in  S.  L.  A. 
1882,  ss.  16,  55  (2). 

Of  conveyances,  see  below. 

Leasing  Generally. — The  donee  of  the  statutory  power  may  lease  the 
settled  land  or  any  part  thereof  (S.  L.  A.  1882,  ss.  2  (2),  6),  except  such 
principal  mansion  and  land  held  therewith  as  are  above  described ;  to  leases 
of  them  the  consent  of  the  trustees  or  of  the  Court  is  required  (ibid.  s.  15 ; 
S.  L.  A.  1890,  s.  10).  He  may  also  lease  any  easement,  right,  or  privilege, 
over  or  in  relation  to  the  lettable  settled  land  (S.  L.  A.  1882,  s.  6),  though 
they  are  things  out  of  which  no  rents  can  be  reserved  (Lord  Mansfield,  C.J., 
1757,  1  Burr,  124).  He  may  lease  for  any  purpose,  whether  involving 
waste  (see  Waste)  or  not,  and  for  terms  not  exceeding  the  lengths 
specified  for  building,  mining,  and  other  leases  respectively  (S.  L.  A. 
1882,  s.  6). 

The  statutory  power  extends  to  the  making  of  leases — (1)  for  giving 
effect  to  a  contract  entered  into  by  any  of  the  donee's  predecessors  in 
title  for  making  a  lease,  which,  if  made  by  the  predecessor,  would  have 
been  binding  on  the  successors  in  title ;  (2)  for  giving  effect  to  a  covenant 
of  renewal,  performance  whereof  could  be  enforced  against  the  owner  for 
the  time  being  of  the  settled  land ;  and  (3)  for  confirming,  as  far  as  may 
be,  a  previous  lease,  being  void  or  voidable ;  but  so  as  that  every  lease  as, 
and  when  confirmed,  shall  be  such  a  lease  as  might  have  been  lawfully  granted 
under  the  Act  or  otherwise,  as  the  case  may  require  (S.  L.  A.  1882,  s.  12). 

Every  lease,  except  certain  occupation  leases  (see  below),  must  be  by 
deed,  and  must  take  effect  in  possession  not  later  than  twelve  months 
after  its  date  (S.  L.  A.  1882,  s.  7  (1)).  In  conventional  powers  the  phrase 
"  take  effect  in  possession  "  was  interpreted  strictly,  and  though  a  demise 
to  hold  from  the  day  of  the  date  does  (Pugh  v.  Duke  of  Leeds,  1777, 
Cowp.  714),  to  hold  from  the  day  after  the  date  does  not  take  effect  in 
possession  (Lowes  v.  Last  London  Waterworks,  1821,  Jac.  324). 

To  authorise  the  creation  of  terms  to  begin  at  a  future  time  would  be  to 
authorise  their  creation  in  circumstances  the  donee  cannot  judge  of.  A 
concurrent  lease,  one  beginning  presently,  but  subject  to  another  lease, 
is  open  to  the  further  objection  that  the  lessor  during  the  currency  of  both 
leases  cannot  distrain. 

Every  lease  must  reserve  the  best  rent  that  can  reasonably  be  obtained, 
regard  being  had  to  any  fine  taken,  and  to  any  money  laid  out  or  to  be  laid 
out  for  the  benefit  of  the  settled  land,  and  generally  to  the  circumstances  of 
the  case  (S.  L.  A.  1882,  s.  7  (2)).  A  fine  received  on  the  grant  of  a  lease 
under  this  power  is  capital  money  (S.  L.  A.  1884,  s.  4;  S.  L.  A.  1882, 
ss.  21-23,  25-30).  Moreover,  the  surrender  of  an  existing  lease  may  be 
accepted  as  consideration  for  the  creation  of  a  new  one  (ibid.  s.  13  (5)). 

In  so  far  as  this  power  applies  to  creation  of  occupation  leases,  it  differs 
from  that  usually  inserted  in  settlements,  and  that  given  to  tenants  for  life 
by  the  Settled  Estates  Act,  1877,  s.  46,  by  authorising  the  permission 
of  waste  and  the  acceptance  of  fines.  The  latter  powers  prohibited  both, 
though  exceptional  powers  authorising  both  were  used.  The  capitalisation 
of  fines  guards  the  power  to  accept  them  from  abuse. 
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The  best  rent  is  the  best  obtainable  when  the  lease  is  granted  (Kay,  J., 
1887,  35  Ch.  D.  532).  In  conventional  powers  such  a  rent,  where  it  was 
the  only  benefit  secured  to  the  reversioner,  was  often  called  "  rack  "  or 
"  most  improved,"  and  the  words  "  that  can  reasonably  be  obtained " 
only  express  correctly  what,  if  they  were  absent,  would  be  implied  (Lord 
Eedesdale,  1821,  2  Brod.  &  B.  614 ;  3  Bli.  463).  Nor  does  "best"  im- 
peratively require  the  acceptance  of  the  highest  rent  offered  ;  in  the  choice 
of  a  tenant  there  are  other  things  to  be  considered  {Doe  v.  Badcliffe,  1808, 
10  East,  278).  Seasonable  care  and  diligence  is  required  ;  but  if  the  donee 
of  the  powers  provides  for  those  who  are  to  take  after  him  as  he  has 
provided  for  himself,  prima  facie  the  lease  is  good  against  the  remainder- 
men (Lord  Eldon,  1819,  1  Bli.  428).  A  lower  rent  in  the  later  than  in  the 
earlier  years  of  the  term  is  therefore  objectionable  {Doe  v.  Harvey,  1823, 
1  Barn.  &  Cress.  426),  but  not  a  higher  one  (Chitty,  J.,  [1892]  3  Ch.  49). 
So  also,  the  rent  must  be  made  payable  throughout  the  term,  and  not,  to  the 
detriment  of  a  remainderman,  in  advance ;  though  the  common  precaution  of 
making  the  final  payment  some  time  in  advance,  where  to  do  so  may  be 
beneficial  to  the  remainderman,  has  been  upbeld  {Rutland  v.  Wythe,  1843, 
10  CI.  &  Fin.  419). 

Every  lease  shall  contain  a  covenant,  or  if  for  a  term  not  exceeding 
three  years  from  its  date,  a  contract,  for  payment  of  the  rent,  and  a 
condition  of  re-entry  on  the  rent  not  being  paid  within  a  time  therein 
specified,  not  exceeding  thirty  days  (S.  L.  A.  1882,  s.  7  (3) ;  S.  L.  A.  1890, 
s.  7  (3)).  A  counterpart  must  be  executed  by  the  lessee  and  delivered  to 
the  tenant  for  life ;  of  that  execution  and  delivery,  the  execution  of  the 
lease  by  the  donee  of  the  power  shall  be  sufficient  evidence  (S.  L.  A.  1882, 
s.  7  (4)) ;  and  a  statement  in  a  lease,  or  in  an  indorsement  thereon,  signed  by 
the  tenant  for  life,  respecting  any  matter  of  fact  or  of  calculation,  under 
this  Act,  in  relation  to  the  lease,  shall,  in  favour  of  the  lessee  and  of 
those  claiming  under  him,  be  sufficient  evidence  of  the  matter  stated 
{ibid.  (5)). 

Neither  notice  to  the  trustees  of  the  settlement,  nor  the  existence  of 
such  trustees,  is  essential  to  the  creation  of  certain  occupation  leases 
(see  below). 

The  conventional  powers  often  expressly  required,  and  probably,  if  they 
did  not,  they  implied,  as  it  is  conceived  the  statutory  powers  imply,  that  the 
rent  should  be,  as  it  may  be  {Harcourt  v.  Pole,  1591,  1  And.  273),  incident 
to  the  reversion,  and  enure  to  the  benefit  both  of  the  tenant  for  life,  who 
creates  it,  and  to  that  of  the  remainderman  also.  The  lessees  and  remain- 
dermen both  derive  their  estate  out  of  the  original  inheritance  of  the 
settlor  (Butler,  note  to  Go.  Litt.  214  a).  It  may  be  reserved  to  the  appointor 
and  those  who  shall  after  his  death  be  entitled  to  the  reversion  {Harcourt 
v.  Pole,  u.s.),  or  to  the  appointor,  his  heirs  and  assigns  {Perry  v.  White 
1586,  Bridg.  by  Ban.  82,  103 ;  Greenaway  v.  Hart,  1854,  14  C.  B.  340. 
Concerning  Yellowly  v.  Gower,  1855, 11  Ex.  274,  see  Sug.  Pow.,  8th  ed.,  814), 
but  the  most  sure  way  is  to  reserve  it  simply,  without  saying  to  whom  ;  the 
law  will  make  distribution  {Whitlock's  case,  1608,  8  Eep.  69  b,  71  a  ;  see 
also,  now,  44  &  45  Vict.  c.  41,  s.  58). 

If  there  were  not  a  covenant  for  payment  of  rent,  all  means  of  recovering 
the  rent  might  be  defeated  by  the  assignment  of  the  lease  to  a  beggar ; 
if  there  were  no  clause  of  re-entry,  the  land  might  lie  unoccupied  (Lord 
Mansfield,  C.J.,  1757,  1  Burr.  125) ;  if  there  were  no  counterpart,  the  lessor 
would  lack  the  best  evidence  of  the  contract.  Either  the  omission  of 
proper    covenants    or   the    insertion   of   improper  ones  might  lessen   the 
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value  of  the  reversion  and  vitiate  the  lease  (Doug.  Eep.  553 ;  Cardigan  v. 
Montague,   1754,   Sug.  Pow.,  8th  ed.,  918,  921;  Doe  v.  Sandham,  1787, 

1  T.  E.  705).  Some  conventional  powers  require  the  insertion  of  "  usual " 
covenants.  Where  the  leases  were  to  be  of  land  "  usually  letten "  at 
"  accustomed  rents,"  the  former  leases  showed  what  were  "  usual " 
covenants  (Cardigan  v.  Montague,  u.s.) ;  but  where  the  leases  are  to  be  at 
rack  rent,  "usual  covenants"  are  those  usual  at  the  date  of  the  lease 
(3  Dav.  Conv.,  3rd  ed.,  502  n.). 

Twenty-one  days  is  perhaps  the  number  of  days  most  frequently 
specified  as  the  period  within  which  the  rent  must  be  paid  in  order  to 
preclude  the  right  of  re-entry ;  and  where  in  provisoes  inserted  in  leases 
made  under  powers  which  required  that  a  reasonable  number  of  days 
should  be  specified,  periods  varying  from  fifteen  to  forty-two  days  have 
been  held  to  be  reasonable  (Doe  v.  Smith,  1821,  3  Bli.  290 ;  Jones  v.  Verney, 
1739,  Willes,  169,  172 ;  Best,  J.,  3  Bli.  331,  Lord  Eldon,  C,  443).  A 
reasonable  qualification  of  the  power,  such  as  the  want  of  a  sufficient 
distress  (Doe  v.  Smith,  u.s.),  or  the  insertion,  with  reference  to  non-payment 
of  rent,  of  the  words  "  being  first  lawfully  demanded  "  (Doe  v.  Wilson, 
1822,  5  Barn.  &  Aid.  363),  may  be  used. 

It  may  be  useful,  if  practicable,  for  a  lessee  by  appointment  under  a 
conventional  power,  which  does  not  provide  for  the  point  as  S.  L.  A.  1882, 
s.  7  (4),  does,  to  procure  the  indorsement  on  his  lease,  by  the  appointor,  of 
an  acknowledgment  of  the  execution  of  the  counterpart. 

Formal  defects  in  the  exercise  of  powers  of  leasing  afforded  many 
subjects  of  the  jurisdiction  to  supply  defects  assumed  by  the  Court  of 
Chancery  (Sug.  Pow.,  8th  ed.,  567,  568 ;  see  Powers).  In  those  cases  the 
objections  to  the  jurisdiction  practically  failed,  and  the  reasons  for  its 
exercise  were  stronger  than  in  the  cases  of  some  other  powers.  Indeed, 
they  were  of  such  force  that  the  Legislature  interfered  to  support  leases 
purporting  to  be  made  under  powers,  but  defective  in  form,  and  contracts 
for  leases  by  persons  who  only,  after  entering  into  the  contracts,  became 
entitled  to  perform  them  (12  &  13  Vict.  c.  26,  ss.  1,  2,  4;  (see  also  S.  L.  A. 
1882,  s.  12,above).  Moreover,  a  lease,  invalid  by  reason  of  the  non-observance 
or  omission  of  some  condition  or  restriction,  or  by  reason  of  any  other 
deviation  from  the  terms  of  the  power,  if  made  bond  fide,  may  be  treated  by 
the  lessee  as  a  contract  for  a  valid  lease  like  the  invalid  one,  but  so  varied 
as  to  comply  with  the  power,  or  if  the  persons  who  would  be  bound  by  such 
contract  so  will,  without  variation  (ibid.  s.  2).  Leases  invalid  when  granted, 
may  become  valid  by  the  grantor's  continuance  in  ownership  until  a  time 
when  he  can  grant  such  a  lease  (ibid.  s.  4).  A  lease  which  might  have  been 
made  in  exercise  of  a  power  is  deemed  to  have  been  granted  in  exercise  of  it 
(ibid.  s.  5).  The  conventional  rights  of  the  parties  are  not  taken  away 
(ibid.  s.  6).  Acceptance  by  receipt  in  writing  of  rent,  paid  under  an  invalid 
lease,  confirms  it  as  against  that  acceptor  (13  &  14  Vict.  c.  17,  s.  2);  and 
the  lessee  under  an  invalid  lease  which  the  reversioner  is  willing  to  and 
can  confirm,  is  bound  to  accept  such  a  confirmation  (ibid.  s.  3). 

A  lease  for  a  longer  term  than  the  power  authorises  may  be  good  for  so 
much  of  the  term  granted  as  the  power  does  authorise  (Clarke,  M.  E., 

2  Ves.  644;  Campbell  v.  Leach,  1775,  Ambler  by  Blunt,  740;  Sug.  Pow., 
8th  ed.,  519). 

The  S.  L.  A.  1882  expressly  authorises  a  tenant  for  life  to  contract  and 
to  accept  the  surrender  of  a  contract,  to  make  a  lease  in  conformity  with 
the  Act  (s.  31  (1),  hi.,  iv.,  vi.).  Every  contract  is  binding  on  the  successors 
of  the  tenant  for  life  (ibid.  (2)). 
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Building  Leases. — A  building  lease  (S.  L.  A.  1882,  s.  2  (10),  iii.)  may  be 
made  for  any  term  not  exceeding  ninety-nine  years  {ibid,  s.  6);  or  in 
specified  cases  and  with  the  sanction  of  the  Court,  for  longer  terms,  or  even  in 
perpetuity  {ibid.  s.  10 ;  S.  L.  A.  1890,  s.  9).  The  reservation  of  the  best  rent 
above  described  (S.  L.  A.  1882,  s.  6  (2))  is  requisite;  but  the  lease  must  be  made 
partly  in  consideration  of  the  lessee,  or  some  person  by  whose  direction  the 
lease  is  granted,  or  some  other  person,  having  erected,  or  agreeing  to  erect, 
buildings,  new  or  additional,  or  having  improved  or  repaired,  or  agreeing  to 
improve  or  repair,  buildings,  or  having  executed,  or  agreeing  to  execute,  on 
the  land  leased  an  improvement  authorised  by  the  Act  (see  ibid.  ss.  25,  30) 
for  or  in  connection  with  building  purposes  {ibid.  s.  8  (1)).  If  the  lease  be 
made  for  the  purpose  of  the  erection  on  the  land  of  dwellings  for  the 
working  classes,  the  rent  may  be  such  as,  having  regard  to  that  purpose  and 
all  the  circumstances,  is  the  best  that  can  be  reasonably  obtained  (48  &  49 
Vict.  c.  72,  s.  11). 

During  at  most  the  first  five  years  a  nominal  rent,  or  one  less  than  that 
ultimately  payable,  may  be  reserved  {ibid.  s.  8  (2)) ;  and  where  the  land  is 
contracted  to  be  leased  in  lots,  the  entire  amount  of  rent  to  be  ultimately 
payable  may  be  apportioned  {ibid.  (3)),  but  (i.)  every  annual  rent  must  be 
at  least  ten  shillings ;  (ii.)  the  total  amount  of  rents  reserved  on  all  leases 
for  the  time  being  granted  shall  not  be  less  than  the  total  amount  of  rents 
which,  in  order  that  the  leases  may  be  in  conformity  with  the  Act,  ought 
to  be  reserved  in  respect  of  the  whole  land  for  the  time  being  leased, 
and  (iii.)  the  rent  reserved  by  any  lease  shall  not  exceed  one-fifth  part  of 
the  full  annual  value  of  the  land  comprised  in  that  lease,  with  the  buildings 
thereon  when  completed.  Where  the  Court  sanctions  grants  in  fee  for 
building  purposes,  it  can  authorise  the  creation  of  fee-farm  or  other  rents 
{ibid.  s.  10  (1)). 

A  building  lease,  or  an  agreement  for  granting  building  leases,  made 
under  these  Acts,  may  contain  an  option,  to  be  exercised  at  any  time  within 
an  agreed  number  of  years,  not  exceeding  ten,  for  the  lessee  to  purchase 
the  land  leased  at  a  price  fixed  at  the  time  of  making  the  lease  or  agree- 
ment, such  price  to  be  the  best  which,  having  regard  to  the  rent  reserved, 
can  reasonably  be  obtained,  and  to  be  either  a  fixed  sum  of  money  or  such 
a  sum  of  money  as  shall  be  equal  to  a  stated  number  of  years'  purchase 
of  the  highest  rent  reserved  by  the  lease  or  agreement  (S.  L.  A.  1889, 
s.  2). 

On  a  sale,  grant,  or  lease  for  building  purposes,  and  for  the  general 
benefit  of  the  residents  on  all  or  part  of  the  settled  land,  the  donee  of  the 
powers  may  cause  land  to  be  appropriated  and  laid  out  for  streets,  roads, 
paths,  squares,  gardens,  or  other  open  spaces,  for  the  use,  gratuitously  or  on 
payment,  of  the  public  or  of  individuals,  with  necessary  or  proper  sewers, 
drains,  watercourses,  fencing,  paving,  or  other  works ;  may  provide  for  the 
vesting  of  the  appropriated  parts  in  trustees,  or  any  company  or  public  body, 
on  trust  for  securing  the  continued  appropriation  and  repair  or  maintenance 
of  the  streets  and  other  places  and  works,  with  or  without  provision  for  the 
appointment  of  new  trustees  when  required ;  and  may  execute  deeds,  which 
may  be  enrolled  in  the  Central  Office  of  the  Supreme  Court,  to  give  effect 
to  these  provisions,  and  declare  the  mode,  terms,  and  conditions  of  the 
appropriation,  and  the  manner  in  which  and  the  persons  by  whom  the 
benefit  thereof  is  to  be  enjoyed,  and  the  extent  of  the  privileges  and 
conveniences  granted  (S.  L.  A.  1882,  s.  16  ;  see  also  s.  55). 

Mining  Leases. — In  the  case  of  a  mining  lease  (S.  L.  A.  1882,  s.  2  (10), 
iv.),  a  tenant  for  life  can  demise  for  sixty  years  {ibid.  s.  6,  ii,),  and  at  a  rent 
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ascertainable  by  or  varying  according  to  acreage  worked  or  quantities 
obtained  or  disposed  of  from  the  settled  or  other  land,  or  by  or  according 
to  facilities  given  in  that  behalf  (ibid.  s.  9  (1)),  or  according  to  the  price  of 
the  substances  gotten,  ascertained  as  in  the  Act  is  specified  (S.  L.  A.  1890, 
s.  8).  A  minimum  rent  may  be  made  payable,  and  the  lessee  may  be 
empowered  to  make  up  in  subsequent  periods  deficiencies  in  prior  ones 
(S.  L.  A.  1882,  s.  9  (1)  ii.).  Improvements  authorised  by  the  Act  (ibid.  s.  25), 
made  or  agreed  to  be  made  by  the  proposed  lessee,  may  constitute  part  of  the 
consideration,  for  the  lease  (ibid.  s.  9  (2)).  Moreover,  the  Court,  in  certain 
cases,  may  authorise  demises  or  grants  for  longer  terms,  or  in  perpetuity,  or 
on  other  conditions  than  those  specified  (ibid.s.  10).  Unless  a  contrary 
intention  is  expressed  in  the  settlement,  there  shall  be  set  aside  as  capital 
money  arising  under  the  Act,  where  the  tenant  for  life  is  impeachable  for 
waste,  in  respect  of  minerals,  three-fourths,  and  if  he  is  not  so  impeachable, 
one-fourth,  of  the  rent.  The  rest  goes  as  rents  and  profits  (ibid.  s.  11).  It 
should  be  noted  that  a  tenant  impeachable  of  waste  may  woik  opened 
mines  (Saunders's  case,  5  Rep.  12  a;   Viner  v.  Vaughan,  2  Beav.  466). 

Occupation  Leases. — Statutory  powers  to  make  occupation  leases  were 
conferred  on  some  owners  of  particular  estates  in  1540  (England),  1634 
(Ireland),  1834  (England),  and  1835  (Ireland)  (32  Hen.  vm.  c.  28 ;  10  Car.  I. 
Sess.  3,  c.  6 ;  3  &  4  Will.  iv.  c.  74,  s.  41 ;  4  &  5  Will.  iv.  c.  92,  s.  39),  and 
they,  as  well  as  the  powers  of  leasing  given  by  the  Leases  and  Sales  of 
Settled  Estates  Act,  1856  (19  &  20  Vict.  c.  120,  ss.  32,  33),  superseded  by 
the  Settled  Estates  Act,  1877,  ss.  46-48,  and  the  powers  of  leasing  usually 
inserted  in  settlements  until  1883  had  anticipated  the  principle,  used  with 
reference  to  the  like  powers,  and  extended  to  administrative  powers 
generally  by  the  Settled  Land  Acts,  of  conferring  leasing  powers  on  tenants 
for  life.  Of  the  above-mentioned  statutory  powers,  those  of  1834,  1835, 
and  1877  still  remain  in  force,  but  the  powers  now  of  chief  importance  are 
those  to  be  found  in  almost  all  settlements  made  before,  and  in  some  made 
after,  1883,  and  in  the  Settled  Land  Acts. 

The  donees  of  the  powers  conferred  by  those  Acts  can  make  leases,  other 
than  building  or  mining  leases,  of  land  in  England  for  terms  not  exceeding 
twenty-one  years,  and  of  land  in  Ireland  for  terms  not  exceeding  thirty- 
five  years.  If  made  for  a  term  not  exceeding  twenty-one  years,  without 
fine,  at  the  best  rent  reasonably  obtainable,  and  without  exempting  the 
lessee  from  punishment  for  waste,  neither  notice  to  the  trustees  of  the 
settlement,  nor  the  existence  of  such  trustees,  is  necessary  to  the  validity 
of  the  lease.  It  may  be  made  by  writing  only  where  the  term  does  not 
extend  beyond  three  years  from  the  date  of  the  writing  (S.  L.  A.  1882, 
ss.  6,  65 ;  S.  L.  A.  1890,  s.  7). 

A  century  and  a  half  ago  two  methods  of  making  occupation  leases 
were  in  common  use:  at  the  best  rent,  and  upon  fines  (Lord  Mansfield, 
C.J.,  1757,  1  Burr.  121).  The  fines  were  accounted  yearly  profits 
(Brigstocke  v.  Brigsioche,  1878,  8  Ch.  D.  357);  the  land  authorised  by  settle- 
ments to  be  so  demised  was  often  described  as  that  "  usually  letten " ;  the 
rent  to  be  "ancient"  or  "accustomed,"  and  the  terms  twenty-one  years 
absolute,  or  determinable  with  three  lives,  or  three  lives.  The  latter 
practice  is  now  rare,  if  not  obsolete. 

Power  to  accept  Surrenders. — A  donee  of  the  Settled  Land  Acts'  powers 
has  a  very  wide  one  to  accept,  with  or  without  consideration  surrenders  of 
leases  (S.  L.  A.  1882,  s.  13).  In  making  a  new  lease  "the  value  of  the 
lessee's  interest  in  the  lease  surrendered  may  be  taken  into  account "  as  part 
of  the  consideration  (ibid.  subs.  (5)). 
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Power  to  Licence  Copyholders  to  Demise. — A  donee  of  the  Settled  Land  Acts' 
powers  may  grant  to  the  copyhold  or  customary  tenants  of  manors  com- 
prised in  the  settlement,  licence  to  make  any  such  lease  of  land  they  hold  as 
that  donee  is  by  the  Acts  empowered  to  make  of  freehold  land.  The 
licencer  may  fix  the  annual  value  whereon  fines,  fees,  or  other  customary 
payments  are  to  be  assessed,  or  the  amount  of  those  fines,  fees,  or  payments ; 
the  licence  shall  be  entered  on  the  Court  rolls,  and  a  written  certificate  by 
the  steward  is  sufficient  evidence  of  that  entry  (S.  L.  A.  1882,  s.  14). 

Power  to  Borrow  on  Mortgage. — Money  required  for  enfranchisement 
(ibid.  s.  21,  v.),  for  equality  of  exchange  or  partition  (ibid.  s.  3,  iii.,  iv., 
s.  21,  iv.),  or  for  discharging  an  encumbrance,  other  than  annuities  for  lives 
or  years,  and  the  proper  costs  of  the  transaction,  may  be  raised  by  the  donee 
of  the  power  by  conveyance  of  the  fee-simple  or  other  estate  or  interest 
settled,  or  of  a  term  of  years  therein,  or  otherwise,  and  the  money  raised  is 
capital  money  arising  under  the  Act  (ibid.  s.  18 ;  S.  L.  A.  1890,  s.  11). 

Powers  Exercisable  with  Consent  only. — With  the  consent  of  the  trustees 
of  the  settlement,  or  the  Court,  the  donee  of  the  powers  can  sell  or  lease  the 
principal  mansion  and  demesnes  (S.  L.  A.  1882,  s.  15);  though  impeachable 
for  waste  in  respect  of  timber,  he  can  cut  and  sell  timber  ripe  and  fit  for 
cutting,  three-fourths  of  the  proceeds  being  capital,  and  one-fourth  rents 
and  profits  (ibid.  s.  35) ;  and  by  leave  of  the  Court  he  may  bring  and  defend 
actions,  and  petition  Parliament  for,  or  oppose,  Bills  for  the  benefit  of  the 
settlement  at  the  cost  of  the  property  (ibid.  s.  36) ;  and  may  sell  heirlooms, 
the  proceeds  being  capital  money  (ibid.  s.  37).  Chattels  may  be  purchased 
with  the  price  (ibid.). 

Conveyances  in  Exercise  of  Powers. — On  a  sale,  exchange,  partition,  lease, 
mortgage,  or  charge,  the  donee  of  the  power  may  convey  the  land,  or  create 
the  rights  by  deed  for  the  estate  or  interest,  the  subject  of  the  settlement, 
or  for  any  less  estate  or  interest,  to  the  uses  and  in  the  manner  requisite 
(S.  L.  A.  1882,  s.  20  (1)).  The  deed  passes  the  land  discharged  from  the 
limitations,  powers,  and  provisions  of  the  settlement,  and  from  all  estates, 
interests,  and  charges  subsisting  or  to  arise  thereunder,  but  not  from  estates, 
interests,  and  charges  having  priority  to  the  settlement,  or  conveyed  or 
created  for  securing  money  actually  raised  at  the  date  of  the  deed,  or  leases 
or  grants  more  particularly  specified  in  the  section,  made  or  agreed  to  be 
made  for  value  before  the  date  of  the  deed  by  either  the  tenant  for  life  or 
any  of  his  predecessors  in  title,  or  by  any  trustees  for  him  or  them,  and  binding 
on  his  successors  in  title  (ibid.  (2)).  In  the  case  of  copyhold  and  customary 
land,  entry  on  the  Court  rolls,  admittance  and  payment  of  fines,  is  pro- 
vided for  (ibid.  (3)). 

Capital  Money. — Capital  money  arising  under  the  Act,  and  receivable 
for  the  trusts  and  purposes  of  the  settlement  (ibid.  s.  2  (9)),  besides,  of 
course,  the  price  for  which  sales  are  made,  and  money  received  for  equality 
of  exchange  or  partition,  and  gross  sums  paid  for  dedication  of  streets,  etc. 
(s.  16),  includes  parts  of  mining  rents  (s.  11),  and  of  the  produce  of  timber 
cut  under  sec.  35,  the  proceeds  of  sale  of  heirlooms  (s.  37),  fines  on  leases 
(S.  L.  A.  1884,  s.  4),  and  the  price  of  land  sold  pursuant  to  options  to 
purchase  (S.  L.  A.  1889,  s.  3),  money  produced  by  conversion  of  invest- 
ments of  capital  money  (S.  L.  A.  1882,  s.  22  (7)),  money  in  Court  under 
other  Acts  or  in  the  hands  of  trustees,  and  liable  to  be  invested  in  the 
purchase  of  land  and  settled  (ibid.  ss.  32,  33).  Such  capital  money  is 
payable  to  the  trustees  or  into  Court,  at  the  option  of  the  donee  of  the 
power,  and  invested  or  applied  by  the  trustees  or  the  Court  accordingly 
(ibid.  s.  22) ;  and  if  paid  into  Court  may,  if  the  Court  thinks  fit,  be  again 


492  SETTLED  LAND  ACTS  AND  POWEKS,  ETC. 

paid  out  to  the  trustees  (S.  L.  A.  1890,  s.  14).  Subject  to  payment  of 
claims  properly  payable  thereout,  and  to  application  thereof  for  any  special 
authorised  object  for  which  the  capital  money  was  raised,  it  is,  when 
received,  applicable  in  the  modes  following,  namely  : — 

i.  Certain  investments  (see  Trusts),  ii.  Discharge  of  encumbrances  affecting  tlie 
inheritance  and  land  tax  and  tithe  rent-charge  (see  S.  L.  A.  1887,  s.  1).  iii.  In  payment 
for  any  improvement  authorised  by  the  Act,  being  such  as  are  described  at  length  in  the 
Settled  Land  Act,  1882,  s.  25  ;  the  Agricultural  Holdings  (England)  Act,  1883,  s.  29 ; 
Settled  Land  Act,  1887  ;  Settled  Land  Act,  1890,  s.  13  ;  and  in  the  Housing  of  the 
Working  Classes  Act,  1 890,  s.  74  6.  iv.  In  payment  for  equality  of  exchange  or  partition, 
v.-viii.  In  purchase  of  land,  and  various  estates  and  interests  thereon  (see  sec.  23).  ix.  In 
payment  to  persons  absolutely  entitled  or  empowered  to  give  a  discharge,  x.  In  pay- 
ment of  costs,  charges,  and  expenses  of  exercising  the  powers  or  executing  the  provisions 
of  the  Act.  xi.  And  in  any  other  mode  in  which  money  produced  by  the  exercise  of  a 
power  of  sale  in  the  settlement  is  applicable  thereunder  (S.  L.  A.  1882,  s.  21). 

The  trustees  must  invest  or  apply  the  capital  money  according  to  the 
direction  of  the  donee  of  the  power,  and  in  default  thereof,  at  their  dis- 
cretion, subject  to  any  directions  in  the  settlement  (S.  L.  A.  1882,  s.  22  (2)). 
The  Court  may  give  its  direction,  on  the  application  of  the  donee  of  the 
power,  or  of  the  trustees  (ibid.  (3)).  To  the  alteration  of  any  investment, 
or  other  application,  the  consent  of  the  donee  of  the  power,  if  living,  is 
necessary  (ibid.  (4)).  Capital  money  and  investments  of  it  are  considered 
as  settled  land,  and  devolve  accordingly  (ibid.  (5)  (6)).  If  the  money  is 
the  price  of  terminable  or  reversionary  property,  the  interests  in  the  capital 
money  correspond  with  those  on  property  sold  (ibid.  s.  34).  Land  acquired 
is  to  be  settled  (ibid.  s.  24). 

When  improvements  are  proposed,  the  donee  of  the  powers  submits  to 
the  trustees  or  the  Court  a  scheme  for  approval,  and  if  approved,  it  may  be 
carried  into  effect,  with  precautions  prescribed  by  the  Acts  (ibid.  s.  26 ; 
S.  L.  A.  1890,  s.  15).  The  tenant  for  life  may  concur  with  other  persons 
in  making  any  improvements  (S.  L.  A.  1882,  s.  27),  and  their  maintenance 
and  fire  insurance  is  provided  for  (ibid.  ss.  28-30). 

Court,  Procedure  and  Ireland. — The  Act  of  1882  contains  provisions 
relating  to  applications  to  and  orders  by  the  Court  (s.  46 ;  see  S.  L.  A. 
Rules,  1882,  with  Appendix  of  Forms),  and  some  necessary  variations  with 
reference  to  Ireland  (s.  65). 

Non-Statutoky  Powers. — The  following  powers,  which  are  frequently 
needed  in  settlements  of  land,  are  not  conferred  by  statute.  They  are : 
General  powers  of  appointment ;  and  powers  to  jointure ;  to  charge  money 
for  portions ;  to  appoint  that  money  among  the  portionists  ;  and  to  charge 
for  the  benefit  of  the  donee  of  the  powers. 

General  Powers  of  Appointment. — Such  a  power,  if  made  capable  of 
exercise  during  the  currency  of  the  settlement,  and  in  priority  to  its  limita- 
tions, puts  such  of  those  limitations  as  create  estates  or  interests,  which  at 
the  time  of  such  exercise  are  in  possession  or  expectancy,  at  the  mercy  of 
the  donee  of  the  power ;  while  if  the  power  is  made  to  operate  only  subject 
to  the  limitations  of  the  settlement,  and  is  given,  as  in  such  a  case  it  usually 
is,  to  the  ultimate  remainderman  in  fee,  it  is  useless,  unless  the  ultimate 
remainder  be  limited  to  a  woman,  and  the  power  if  and  while  she  shall  be 
married  be  made  exercisable  by  will  only. 

In  the  latter  of  these  two  forms  a  general  power,  while  almost  universally 
used  in  the  settlement  of  a  woman's  personal  property,  is  not  very  frequently 
found  in  settlements  of  land.  In  the  form  of  a  power  competent  to  defeat 
the  settlement,  by  the  substitution  for  its  limitations  of  such  others  as  the 
donee  may  think  fit  to  appoint,  it  is  very  often  used,  and  especially  in  what 
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are  called  family  settlements,  in  which  the  tenant  for  life  in  possession  and 
the  first  remainderman  in  tail  concur  in  putting  an  end  to  the  settlement 
from  which  they  derive  their  estates,  and  to  resettle  the  land.  They  are 
at  the  moment  joint  masters  of  the  fee,  and  though  they  are  willing  and 
presumably  desirous  that  a  destination  by  way  of  settlement  shall  be 
reimposed  on  the  property  which  cannot  be  varied  except  by  their  joint  act, 
they  also  choose  to  retain  their  own  absolute  power.  That  object  is  attained 
by  giving  them  a  joint  general  power  of  appointment.  The  need  of  each 
concurring  with  the  other  is  some  check  on  any  disposition  to  abuse  the 
power,  which  is  itself  of  the  greatest  value  for  the  purpose  of  facilitating  deal- 
ings with  the  land,  though  it  also  exposes  the  property  to  the  risk  of  waste. 
Powers  to  Appoint  to  Issue. — According  to  a  practice  which,  at  one  time, 
was  occasionally  followed,  but  is  now  obsolete,  land  settled  on  marriage  was 
limited, after  the  deaths  of  the  intended  husband  and  wife,  or  of  one  of  them,  to 
such  of  their  children,  or  of  their  issue,  as  the  intended  husband,  if  he  was  the 
settlor,  should  appoint,  and  in  default  of  appointment,  to  the  use  of  the  children 
equally  in  tail-male  or  in  fee.  The  objects  aimed  at  by  that  mode  of  settle- 
ment can  be,  and  now  are,  much  more  conveniently  accomplished  by  a  con- 
veyance upon  trust  for  sale  with  the  parent's  consent,  and  a  settlement  of 
the  money  to  be  produced  by  sale  upon  the  trusts  used  in  settlements  of 
personalty  (see  Settlements).  These  powers,  therefore,  need  not  be  treated 
of  as  now  usual  in  settlements  of  land. 

Powers  to  Jointure. — Such  a  power  enables  a  tenant  for  life  to  charge  land 
with  a  yearly  rent-charge  for  the  maintenance  of  his  wife,  if  she  shall  sur- 
vive him.  It  is  frequently  inserted  in  settlements  of  two  kinds.  The  first 
is  a  settlement  of  land  made  by  an  intended  husband  on  his  marriage,  if  what 
he  then  settles  leaves  him  no  fund  sufficient,  in  the  event  of  his  surviving  his 
then  intended  wife  and  marrying  again,  to  make  a  provision  for  his  second 
wife  in  case  of  and  upon  her  becoming  his  widow.  In  such  a  case  the  settlor 
limits  a  jointure  rent-charge  to  his  then  intended  wife,  if  she  shall  survive 
him  (see  Husband  and  Wife;  Settlements),  and  reserves  to  himself  power, 
if  he  shall  survive  his  then  intended  wife,  and  if  and  so  often  thereafter 
as  he  shall  marry  any  other  woman,  and  either  before  or  after  such  marriage, 
and  by  deed  or  will,  and  subject  to  any  limitations  in  the  original  settlement, 
of  which  it  may  be  expedient  to  expressly  preserve  the  priority,  to  appoint, 
for  the  benefit  of  any  and  every  such  future  wife  who  may  survive  him,  a 
yearly  rent-charge,  or  yearly  rent-charges,  not  exceeding  a  specified  sum, 
clear  of  charges  except  income  tax  and,  if  necessary,  succession  duty,  and 
issuing  out  of  the  settled  land,  and  either  being  or  not  being  for  her  jointure, 
and  in  bar  of  dower.  The  power  should  authorise  the  donee  to  give  to  the 
jointress  the  powers  of  distress,  entry,  and  perception  of  rents  and  profits 
which  are  given  to  the  owners  of  rent-charges  by  the  Conveyancing  and 
Law  of  Property  Act,  1881,  s.  44.  In  that  section,  however,  "the  instru- 
ment under  which  the  annual  sum  arises  "  may  mean  the  appointment  in 
exercise  of  the  power. 

Such  a  power  is  not  one  usual  in  marriage  settlements,  in  the  sense  in 
which  "  usual "  is  used  of  "  powers,"  to  be  inserted  in  a  settlement  for  which 
marriage  articles  are  entered  into  (Duke  of  Bedford  v.  Abercom,  1836, 1  Myl. 
&  Cr.  312) ;  but  it  is  one  which,  on  preparing  a  marriage  settlement,  the 
advisers  of  the  settlor  should  suggest  to  him  for  his  consideration. 

An  analogous  power  may  be  reserved  by  a  female  settlor  on  her  marriage, 
to  be  exercised  if  she  survive  her  husband  and  marry  again  (3  Dav.  Conv., 
3rd  ed.,  1201). 

Another  class  of  settlements  in  which  powers  to  jointure  are  usually 
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inserted  are  family  settlements  (see  Settlements),  and  indeed  any  in  which 
a  series  of  estates  for  life  with  remainders  to  issue  of  the  successive  tenants 
for  life  are  limited.     In  such  settlements  jointure  rent-charges  may  be  at 
once  contingently  appointed  to  the  possible  widow  or  widows  of  the  first, 
and  possibly  the  second,  of  the  tenants  for  life ;  but  those  of  the  subsequent 
tenants   for   life   are   provided   for  by  powers  to  jointure  given  to  their 
husbands.     If  there  be  female  tenants  for  life,  they  are  empowered  to  make 
like  provisions  for  surviving  husbands,  though  these  provisions  are  not 
called  jointures.     The  donees  of  these  powers  are  the  successive  tenants  for 
life  other  than  those  whose  possible  widows  are  provided  for  by  the  settle- 
ment itself ;  every  donee  is  authorised  to  exercise  the  power  given  him, 
either  before  or  after  he  shall  become  entitled  in  possession,  and  in  favour 
of  any  and  every  woman  whom  he  may  marry  or  may  have  married,  but 
subject  to  all  uses  and  powers  limited,  or  capable  of  being  so  exercised  as  to 
affect  the  hereditaments  to  be  charged,  in  priority  to  the  estate  of  the  donee 
of  the  power ;  the  instrument  purporting  to  exercise  the  power  is  not  to 
exercise  it  unless   the   donee   is   at  its   date,  or  afterwards  he  or  some 
descendant  of  his  becomes,  by  virtue  of  the  limitations  of  the  settlement, 
entitled  in  possession  to  the  land  to  be  charged.     Moreover,  as  if  there  be 
several  donees  of  such  power  there  may  be  several  rent-charges  payable 
concurrently,  there  should  be  a  proviso  that  not  more  than  a  specified  sum 
shall  be  payable  at  the  same  time,  and  that  the  jointures  charged  by  the 
donees  whose  estates  are  later  in  order  of  limitation  shall  abate  in  favour 
of  the  others,  and  the  unpaid  part  sink  into  the  estate. 

Defective  exercises  of  powers  to  jointure  have  been  aided  in  equity 
(Sug.  Pow.,  8th  ed.,  534 ;  Hervey  v.  Hcrvey,  1739, 1  Atk.  561),  and  fraudulent 
exercises,  in  so  far  as  they  were  not  to  operate  for  the  benefit  of  the  objects, 
have  been  defeated  {Lane  v.  Page,  1754,  Amb.  233 ;  Whelan  v.  Palmer, 
1888,  39  Ch.  D.  648). 

Powers  to  Charge  for  Portions. — In  most  cases  in  which  it  is  expedient  to 
insert  in  settlements  powers  to  jointure,  it  is  also  expedient  to  give  to  the 
same  donees  powers  to  charge  the  land  with  sums  of  money,  and  to  provide 
means  for  raising  them,  in  order  to  provide  portions  for  younger  children, 
that  is  to  say,  children  who  do  not  succeed  to  the  estate  (see  Portions). 
It  is  also  often  wished  to  insert  such  powers  where  a  series  of  limitations 
for  life  are  followed  by  remainders  to  the  sons  of  the  tenants  for  life  in  tail- 
male  respectively,  so  that  the  estate  may  pass  over  the  daughters  of  an  elder 
branch  of  the  family  to  the  son  of  a  younger  son.  Settlors  in  such  cases 
sometimes  wish  the  fathers  of  such  daughters,  whether  those  fathers  succeed 
themselves  to  the  estate  or  not,  shall  be  enabled  to  charge  the  estate  with 
money  for  portions,  and  sometimes  for  additional  portions,  for  them. 

When  a  power  to  charge  for  portions  is  contained  in  a  simple  marriage 
settlement,  the  donee  should  be  authorised  to  exercise,  if  he  or  she  shall 
survive  his  or  her  intended  spouse  and  shall  marry  again,  the  power 
before  or  after  any  and  every  such  subsequent  marriage,  by  deed  or  will  and 
by  charging  any  sum  or  sums  not  exceeding  a  specified  sum, — the  precedence 
of  any  jointure  rent-charge  or  other  limitation  or  power  which  ought  to  have 
precedence  being  expressly  reserved.  The  sum  chargeable  is  often  made  to 
depend  on  the  number  of  the  children  the  donee  may  have  to  provide  for. 
The  donee  is  further  authorised  to  appoint  the  fund  to  be  raised  among  the 
objects  of  the  power,  which  is  now  shown  to  have  the  same  meaning  as 
a  power  to  appoint  among  issue  in  a  settlement  of  personalty  {Henty  v. 
Wray,  1882,  21  Ch.  D.  332,  504),  with  provisions  for  advancement  (see 
in  Powers  in  Settlements  of  Personalty  ;  Portions),  power  to  appoint 
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among  issue,  and  to  charge  maintenance  income  during  the  infancies  of  con- 
tingent portionists,  and  to  appoint  the  land  charged  to  trustees  for  a  term 
of  years  upon  trust  by  means  specified  in  the  power  (see  Portions),  to  raise 
the  principal  money  and  maintenance  money,  charged  with  the  expenses 
of  executing  the  trust.  A  proviso  is  added  precluding  the  creation  by 
repeated  exercises  of  the  power,  greater  gross  and  yearly  sums  than  some 
specified  for  the  purpose  in  the  proviso. 

Where  the  power  is  to  be  exercised  by  remaindermen,  they  should  be 
authorised  to  exercise  it  subject  to  such  limitations  as  ought  to  have  priority 
over  the  charges  they  are  empowered  to  make,  and  otherwise  in  the  manner 
above  described  in  the  case  of  such  a  power  given  in  a  marriage  settlement 
to  the  husband  or  wife,  and  also  with  the  following  provisions.  Every 
donee  should  be  enabled  to  exercise  the  power  repeatedly  and  by  an 
instrument  executed  before  he  becomes  entitled  in  possession  to  the  land  to 
be  charged,  but  so  as  that  the  charge  shall  not  become  operative  unless 
the  donee  or  his  issue  shall  become  entitled  in  possession. 

Power  for  Donee  to  charge  for  his  own  Benefit. — In  a  marriage  settlement 
of  land  the  settlor  not  infrequently  reserves  to  himself  a  power  of  this 
description,  and  in  family  settlements  the  power  is  often  given  to  one  or 
more  of  the  settlors.  In  a  marriage  settlement  the  power  constitutes  a 
deduction  from  the  property  nominally  offered  for  settlement,  and  may  be 
acquiesced  in  or  objected  to  on  behalf  of  the  other  intended  spouse.  In  a 
family  settlement  it  generally  constitutes  the  price  of  some  concession  by 
the  donee  of  the  power  to  another  party  to  the  deed. 

The  donee  is  usually  authorised  to  exercise  the  power  by  deed  or  will, 
and  if,  as  in  most  cases  they  would  were  their  attention  drawn  to  the  point, 
the  parties  do  wish  that  it  should  not  be  capable  of  being  exercised  by  a 
general  devise  or  bequest,  that  possibility  may  be  precluded  by  requiring 
that,  in  order  to  exercise  the  power,  a  will  shall  expressly  refer  to  it ;  the 
power  will  then  not  be  one  to  appoint  in  any  manner  the  donee  may  think 
proper  (1  Vict.  c.  26,  s.  27 ;  Phillips  v.  Cayley,  1889,  43  Ch.  D.  222).  Prior 
limitations  and  powers  are  usually  guarded.  The  donee  is  authorised  to  charge 
all  or  any  of  the  settled  land,  with  the  payment  to  himself  or  any  other  person 
or  persons,  and  his  or  their  executors,  administrators,  or  assigns,  of  any  sum  or 
sums  of  money  not  exceeding  one  specified  in  the  power,  with  interest  at  a 
rate  not  exceeding  one  named ;  and  also  to  appoint,  subject  to  the  guarded 
limitations  and  powers,  the  land  charged  or  any  part  thereof  to  the  same  or 
any  other  person  or  persons  for  any  term  or  terms  of  years,  with  or  without 
impeachment  of  waste  upon  usual  trusts  for  raising  by  mortgage  or  other- 
wise the  sum  or  sums  and  interest  charged  and  the  expenses  to  be  incurred 
in  or  about  the  execution  of  the  trusts  of  the  term  or  terms  (3  Da  v.  Conv., 
3rd  ed.,  1048).  In  the  absence  of  an  express  power  to  charge  interest, 
the  donee  of  the  power  could  charge  it  at  the  Court  rate  (Simpson  v. 
O'Sullivan,  1843,  3  Dr.  &  W.  446,  458).  That  rate  is  now  4  per  cent, 
per  annum  both  in  England  (R  S.  0.  1883,  rr.  62-64)  and  Ireland  (G.  0. 
211,  31st  October  1867). 

An  exercise  of  the  power  to  charge,  although  the  money  may  not  be  at 
once  raised,  entitles  the  person — whether  he  be  the  donee  or  another — in 
favour  of  whom  the  charge  is  made  to  the  sum  charged  with  interest 
thereon  as  part  of  that  person's  personal  estate  (Simmons  v.  Pitt,  1873,  L.  R 
8  Ch.  978). 

{Authorities. — Wolstenholme,  Conveyancing  Acts,  7th  ed.;  ATaizey,  Settle- 
ments ;  Hood  and  Challis,  Conv.  and  Sett.  Land  Acts,  5th  ed. ;  Clerke,  Settled 
Zand  Acts,  2nd  ed.] 
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Settlement,  Act  Of. — See  Act  of  Settlement. 

Settlement  of  Poor. — See  Poor  Law,  vol.  x.  p.  202. 
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Defini 

TIONS. 

The  word  "  settlement "  in  the  sense  in  which  it  is  here  used  has  not  been 
defined  in  terms  recognised  as  generally  applicable,  though  several  statutes 
contain  definitions  of  it  for  the  purposes  of  those  Acts  of  Parliament.  In 
order  to  understand  its  meaning  the  continuance  in  time  of  the  right  we 
call  property  must  be  borne  in  mind.  Full  ownership  in  English  law  lasts, 
potentially,  for  ever,  and,  according  to  any  law,  continuance  of  the  right  for 
some  period  must  be  necessary  to  even  partial  ownership.  That  some 
subject  of  property  is  "settled,"  or  "in  settlement,"  means  that  the 
property  in  it  during  successive  periods  is  distributed  among  several 
owners  for  those  periods  respectively,  and  it  often  happens  that  during  one 
or  several  of  those  periods  the  ownership  is  also  distributed  among  several 
persons  whose  periods  of  enjoyment  are  wholly  or  partially  concurrent. 

Life  estates,  estates  tail,  and  estates  in  fee  taking  effect  consecutively 
in  land,  and  life  interests,  followed  by  expectant  ownerships  in  perpetuity, 
in  personalty,  are  familiar  instances  of  one  mode  of  division,  and  tenancies 
in  common  and  estates  in  possession,  subject  to  annuities  for  pin-money 
or  jointure,  illustrate  the  other.      But   while   provisions   for   concurrent 
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enjoyment  are  frequently  found  in  settlements,  provisions  for  successive 
enjoyment  are  those  which  distinguish  a  settlement  from  other  dispositions 
of  property. 

In  the  Lands  Clauses  Consolidation  Act,  1845,  s.  69,  the  word 
"settled"  means  simply  "standing  limited"  (Jessel,  M.  E,  1877,  6  Ch.  D. 
494),  and  in  the  Bankruptcy  Act,  1883,  s.  47,  "settlement"  "includes  any 
conveyance  or  transfer  of  property"  ;  but  see  Vaughan  Williams,  J.,  [1893] 
2  Q.  B.  380.  The  Fines  and  Eecoveries  Act,  1833 ;  the  now  repealed 
Leases  and  Sales  of  Settled  Estates  Acts  of  1856  and  1858 ;  the  Settled 
Estates  Act,  1877 ;  the  Settled  Land  Act,  1882 ;  and  the  Finance  Act, 
1894,  on  the  other  hand,  contain  definitions  of  the  word  "  settlement " 
which  are  almost  wholly  alike,  and  generally  agree  with  the  above  given 
description  of  its  meaning.  The  Stamp  Acts,  imposing  an  ad  valorem 
duty  on  every  instrument,  whereby  any  definite  and  certain  principal 
sum  of  money  ...  or  stock,  or  any  security  is  settled  or  agreed  to  be 
settled,  have  not  defined  the  word  "  settled  " ;  but  the  stamp  is  understood 
not  to  be  needed  on  a  declaration  of  trust  for  separate  use  without 
restraint  on  alienation  (54  &  55  Vict.  c.  39,  Sched.  Settlement,  ss.  104- 
106). 

The  preceding  sentences  show  that  the  word  "  settlement "  is  used  not 
only  to  denote  the  above-stated  abstract  idea,  but  also  the  act  of  giving 
such  a  destination  of  rights,  or  the  fact  of  their  being  given,  or  the  written 
document,  or  documents  which  describe  the  gifts.  Thus  we  say  that  a 
Court  directs  the  settlement  of  certain  property,  or  that  a  specified  subject 
of  property  is  in  settlement,  or  that  some  one  has  made  a  settlement,  or 
that  a  particular  deed  is  a  settlement. 

Possible  Duration  of  Settlements. 

Generally  speaking,  a  right  to  alienate  is  in  English  law  an  inseparable 
-incident  of  ownership  {Co.  Lit.  223  a),  and  the  exceptions,  though  important, 
do  not  need  notice  here.  Moreover,  the  right  to  alienate  authorises  partial 
as  well  as  total  alienations  of  the  alienor's  property.  A  tenant  in  fee  can 
lease  for  years.  This  right  of  alienation,  if  unqualified,  would  have  enabled 
owners  in  perpetuity  to  create  in  perpetuity  a  series  of  rights  to  enjoyment 
of  the  subject  by  specified  persons  during  successive  periods ;  but  to  have 
permitted  such  alienations  would  have  been  to  permit  the  generally  given 
right  of  alienation  to  be  exhausted  by  a  single  exercise  of  it.  To  the  fathers 
of  the  law,  apparently,  it  seemed  clear  that  though  the  right  of  owners  to 
divide  and  distribute  their  right  during  some  successive  periods  might  be 
generally  beneficial,  it  would  be  pernicious  to  permit  it  to  be  so  exercised 
as  that  by  one  transaction  the  ownership  of  one  subject  might  be 
determined  for  all  future  time.  They  accordingly  discovered  in  gremio 
legis,  and  duly  enunciated,  the  rule  against  perpetuities  and  its  ancillary 
rule  or  rules.  The  principal  rule  prohibits  every  limitation  which  may  not 
vest  until  after  the  determination  of  a  life  or  lives  in  being  when  the 
limitation  is  created,  or  within  twenty-one  years  afterwards;  and  where 
gestation  exists,  the  period  of  gestation  (Cadell  v.  Palmer,  1833,  1  CI.  &  Fin. 
372,  411,  412,  421,  422).  The  ancillary  rule,  if  it  really  exists,  is,  that  if 
an  estate  be  limited  to  an  unborn  person  for  life,  and  afterwards  to  a  child 
of  that  person,  the  limitation  to  that  child  is  void  (  Whitby  v.  Mitchell,  1890, 
44  Ch.  D.  85), — a  rule  sometimes  treated  as  a  particular  application  of  a 
more  general  one,  to  the  effect  that  a  possibility  cannot  be  limited  on  a 
possibility  (1889,  43  Ch.  D.  252).  See  Contingent  Eemainders;  Per- 
petuity. The  argument  against  the  existence  of  the  above-mentioned 
vol.  xi.  32 
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ancillary  rule  has  been  recently  and  very  forcibly  stated  by  Mr.  T.  Cyprian 
"Williams,  14  Law  Quarterly  Review,  234. 

Besides  those  judicially  established  restrictions  of  the  period  during 
which  the  corpus  of  property  may  be  settled,  Parliament  has  denned 
periods  after  the  expiration  of  which  yearly  produce  may  not  be  accumulated. 
That  legislation  was  provoked  by  the  celebrated  will  of  Peter  Thellusson, 
who  died  in  1797.  He,  availing  himself  of  the  permission  afforded  by  the 
rule  against  perpetuities  to  postpone  the  vesting  of  his  property  absolutely 
until  the  expiration  of  the  lives  of  such  of  his  descendants  as  should  be 
living  at  his  death  and  twenty-one  years  afterwards,  directed  that  the 
bulk  of  its  yearly  produce  during  the  same  period  should  be  accumulated, 
and  made  to  follow  the  destination  of  the  corpus.  Lord  Loughborough,  C, 
established  the  will  in  1799,  and  six  years  later  the  House  of  Lords 
affirmed  his  decree,  but  in  1800,  without  waiting  for  that  affirmance,  he 
introduced  and  passed  a  bill  prohibiting  accumulation  during  a  longer  term 
than  the  life  or  lives  of  the  settlor  or  settlors,  or  twenty-one  years  from  the 
death  of  any  such  settlor,  or  the  minorities  of  persons  living  en  ventre,  sa  mere 
at  his  death,  or  the  minorities  of  persons  who  under  the  assurance  directing 
the  accumulation  would,  for  the  time  being,  if  of  full  age,  be  entitled  to  the 
annual  produce  directed  to  be  accumulated.  The  prohibition  was  not  to 
extend  to  certain  provisions  for  payment  of  debts,  or  for  raising  portions 
for  specified  classes  of  children,  or  to  any  direction  touching  the  produce  of 
timber  or  wood.  The  Accumulations  Act,  1892,  has  prohibited  accumulation 
"  for  the  purchase  of  land  only  "  for  any  longer  period  than  the  fourth  of 
those  described  in  the  Thellusson  Act.     See  Accumulations. 

The  limits  within  which  the  vesting  of  interests  and  accumulation  of 
income  are  permitted  by  the  above-mentioned  rules  nearly  coincide  with 
those  of  the  periods  for  which  the  facts  of  life  ordinarily  require  settlements 
to  last.  The  life  or  lives  in  being  are  most  frequently  represented  by  those 
of  a  young  couple  about  to  marry,  or  that  of  the  immediate  object  of  a 
testator's  or  other  donor's  bounty,  and  the  twenty-one  years  corresponds 
with  the  minorities  of  the  children  of  the  supposed  intended  marriage  or 
object  of  bounty. 

Objects  of  and  Objections  to  Settlements. 

Marriage  settlements  constitute  at  once  the  most  numerous  and  the 
typical  class  of  settlement.  By  such  a  settlement,  provision  is  usually 
made  for  the  spouses  during  their  lives  by  means  of  the  possession,  or  the 
receipt  of  the  rents  and  profits  of  land,  or  the  possession  and  use  of 
corporeal  chattels,  or  the  yearly  produce  of  investments.  After  the  death  of 
the  survivor  of  them,  or  rather,  subject  to  the  interests  given  to  one  or  both 
of  them,  the  property  is  secured  to  issue  of  the  marriage,  and  other  destina- 
tions are  usually  given  to  the  property  to  take  effect  in  the  event  of  there 
not  being  any  such  issue.  Those  destinations  usually  are,  as  nearly  as  may 
be,  restorations  of  the  ownerships  which  had  been  parted  with  in  order  to 
constitute  the  settlement. 

To  make  such  dispositions  in  contemplation  of  marriage  and  in  some 
other  cases  is  very  generally  thought  prudent.  Objections,  however,  have 
been  made  to  the  practice.  One  is  that  a  disposition  which  secures 
property  to  a  child  weakens  its  parents'  authority  over  that  child ;  another, 
that  true  prudence  would  rely  rather  on  character  than  on  settlements. 
The  objection  is  put  to  a  father  thus :  you  intrust  your  daughter  to  her 
intended  husband,  can  you  not  then  intrust  her  property  to  him  ?  A  third 
is,  that  settlements,  in  effecting  the  object  for  which  they  are  designed — 
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that  of  hindering  the  pecuniary  ruin  of  families — are  not  beneficial  but  per- 
nicious to  the  commonwealth.  The  permissibility  and  large  use  of  settle- 
ments within  the  above-mentioned  limits  show  the  prevalence  of  the  opinion 
in  favour  of  their  use  which  has  hitherto  directed  legislation  and  practice. 

The  more  commonly  apprehended  objection  to  the  settlement  of  property 
is,  that  it  involves  cost  and  may  disable  the  person  in  present  enjoyment  of 
it  from  availing  himself  of  opportunities  for  its  beneficial  administration, 
which,  if  he  be  prudent,  skilful,  and  free  to  act  as  he  pleases,  he  may 
beneficially  use.  In  every  case  in  which  the  question,  whether  property 
shall  or  shall  not  be  settled,  arises,  those  who  have  to  decide  it  must 
consider  whether,  in  that  particular  case,  the  above  described  advantages  of 
leaving  the  property  at  the  unfettered  disposition  of  those  who,  having  the 
present  enjoyment  of  its  use  or  yearly  produce,  ought  to  preserve  the  body 
of  it  for  a  future  generation,  do  or  do  not  outweigh  the  security  against 
improvidence  and  misfortune  afforded  by  settlements 

Settlors. 

Occasionally  settlements  are  made  by  public  authority.  Formerly  the 
Crown  could  and  did  reward  its  servants  by  settling  land  on  them  and  their 
descendants  (34&35  Hen.  vm.  c.  20,  preamble);  but  its  impoverishment  by 
indulgence  in  the  practice  led  to  a  restriction  of  its  power  at  the  beginning 
of  the  reign  of  Queen  Anne  (1  Anne,  c.  7);  and  since  that  time  such  settlements 
have  been  made  by  Acts  of  Parliament.  Of  such  Acts,  those  passed  in  reward 
of  the  eminent  services  to  the  nation  of  the  Dukes  of  Marlborough  and  Wel- 
lington and  Lord  Nelson  are  conspicuous  examples.  Another  and  much 
larger  class  of  settlements  made  by  the  direct  exercise  of  the  sovereign 
authority  are  the  Private  Estate  Acts,  of  which,  and  notwithstanding  the 
legislation  of  the  last  forty  years,  several  still  pass  annually.  See  Settled 
Land  Acts.  Estate  Acts,  however,  are  rather  private  than  public  convey- 
ances (Dwarris  on  the  Statutes,  2nd  ed.,  445);  and  their  solicitation  is  regu- 
lated by  Standing  Orders  (Standing  Orders  of  the  House  of  Lords,  a.d.  1892, 
149-174).  These  Orders  show  that  the  Legislature  will  give  its  aid  only  in 
cases  in  which  and  to  the  extent  to  which  the  sovereign  power  can  and  the 
judicature  cannot  remove  hindrances  to  and  create  facilities  for  strict  enjoy- 
ment by  the  owners  of  property  as  the  donors  of  it  may  be  inferred  to  have 
intended,  or  as  the  owners  themselves  may  reasonably  desire.  Another 
class  of  settlements  made  more  or  less  directly  by  the  State,  but  in  the 
exercise  of  its  judicial  and  not  its  legislative  functions,  are  those  made 
(1)  on  the  marriages  of  wards  of  Court  and  other  infants  ;  (2)  in  performance 
of  agreements  for  settlements  and  executory  trusts ;  (3)  in  giving  effect  to 
a  wife's  equity  to  a  settlement ;  and  (4)  in  exercising  the  several  statutory 
powers  created  to  provide  for  needs  consequent  on  various  matrimonial 
troubles  {In  re  Stephenson,  [1897]  1  Q.  B.  638).  In  the  first  of  those  four 
cases  the  sovereign  power  acts  in  execution  of  its  quasi-parental  duty  to  its 
infant  subjects ;  in  the  second  and  third,  in  its  more  ordinary  function 
of  enforcing  privately  constituted  rights ;  in  the  fourth,  in  redressing  the 
consequences  of  wrong-doing.  The  practice  of  enforcing  a  wife's  equity  to 
a  settlement  is  obsolescent ;  the  equity  cannot  exist  in  a  wife  married  since 
1882,  or  with  reference  to  property  a  wife's  title  to  which  accrued  after 
that  year  (Married  Women's  Property  Act,  1882,  ss.  1,  5). 

Disabilities. — Most  settlements  are  made  by  persons  in  their  private 
capacities,  and  of  their  existing  or  expected  property.  Every  one  not 
subject  to  some  legal  disability  can  make  a  settlement,  and  the  only 
disabilities  which  totally  incapacitate  the  sufferers  from  doing  so  are  those 
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of  unsoundness  of  mind  and  infancy  under  the  age,  in  the  case  of  boys  of 
twenty — and  in  that  of  girls  of  seventeen  years.  The  incapacity  of  a  wife  has 
been  almost  wholly  removed  by  the  Married  Women's  Property  Act,  1882  ; 
that  of  an  alien,  largely  by  the  Naturalisation  Act,  1870  ;  and  that  of  a 
traitor  or  felon,  to  some  extent  by  the  Forfeiture  Act,  1870.  The  incap- 
acity of  bankruptcy  and  of  the  obsolete  status  of  insolvency  is  chiefly 
caused  by  lack  of  property, — all  that  of  a  bankrupt  and  the  capacity  to 
exercise  powers  exercisable  for  his  own  benefit  vesting  in  the  trustee  in 
his  bankruptcy  (B.  A.  1883,  ss.  43,  44,  54) ;  but  as  settlements  may  be 
and  often  have  been  made  to  save  the  settlor's  property  from  the  claims  of 
his  creditors,  such  instruments  may  fail  through  their  being  obnoxious  to  the 
provisions  which  the  legislature  has  made  first  in  protection  of  creditors 
generally  (13  Eliz.  c.  5),  and  next  in  protection  of  creditors  in  bankruptcy, 
against  such  an  abuse  of  a  proprietor's  right  to  dispose  of  his  property 
(B.  A.  1883,  ss.  43,  44,  47,  48).  See  Bankruptcy;  Fraudulent  Convey- 
ances. 

Infancy. — The  disability  of  infancy  is  that  of  chief  importance  to  this 
subject, for  settlements  are  most  frequently  needed  on  marriage;  and  while, 
generally  speaking,  infants'  contracts  and  dispositions  of  property  are  either 
void  or  voidable,  they  can,  and  especially  in  the  case  of  girls  often  do,  marry 
before  they  attain  majority.  Hence  in  the  case  of  an  infant's  marriage,  the 
question,  whether  at  all  and,  if  at  all,  how  a  proper  settlement  of  that 
infant's  property  can  be  or  has  been  made,  may  require  consideration. 

The  provision  for  an  infant  girl  about  to  marry,  of  such  a  jointure  (Hus- 
band and  Wife)  as  is  contemplated  by  the  Statute  27  Hen.  vin.,  bars  her 
right  to  dower ;  but  that  is  now  a  matter  of  little  importance  (see  ibid.) ;  and 
neither  the  consideration  of  a  competent  settlement,  the  concurrence  of 
parents  or  guardians,  nor  an  order  of  the  Court,  can  supply  the  defect  of  an 
infant's  personal  incapacity  (Field  v.  Moore,  1855,  7  De  G.,  M.  &  G.  691 ; 
Seaton  v.  Seaton,  1888,  13  App.  Cas.  61).  The  inconvenience  caused  by  that 
state  of  the  law  is,  however,  lessened  by  several  circumstances  besides  that 
of  the  passing  of  the  Infant  Settlements  Act,  1855,  described  below.  First, 
as  the  marriage  of  male  infants  is  rarer  than  that  of  girls  under  twenty- 
one, — as  the  property  settled  on  marriage  is,  in  the  greater  number  of  cases, 
personal  property  of  the  intended  wife,— and  as  before  1883  a  husband 
became  entitled  on  his  marriage  to  his  wife's  personalty  in  possession,  his 
concurrence  before  that  year  in  its  settlement,  if  he  was  then  adult,  bound 
the  property.  The  Married  Women's  Property  Act,  1882,  however,  put  an 
end  to  that  mode  of  making  settlements  by  infants.  Secondly,  where  an 
infant  bride's  realty  was  settled,  the  end  was  often  effected  by  articles  upon  . 
marriage,  followed  by  a  post-nuptial  conveyance  by  the  husband  and  wife 
after  the  attainment  of  her  majority  by  the  wife,  she  being  separately 
examined  and  acknowledging  the  deed.  Usually  the  wife  was  willing  and 
the  husband  bound  to  concur  in  such  a  conveyance.  Thirdly,  almost  all 
settlements  and  agreements  to  settle  made  on  marriage  by  infants,  being 
apparently  beneficial  to  the  infants,  are  not  void,  but  only  voidable.  As 
such  a  contract  does  not  need  ratification  it  is  not  affected  by  the  defeas- 
ance in  the  Infants  Eelief  Act,  1874.  It  is  and  remains  valid  unless  and 
until,  within  a  reasonable  time  after  attaining  majority,  the  infant  elects  to 
avoid  its  obligation  (Allen  v.  Allen,  1842,  2  Dr.  &  Wal.  307 ;  Edwards  v. 
Carter,  [1893]  App.  Cas.  360, 364).  It  appears  that  even  before  1883  a  woman 
was  not  incapacitated  by  marriage  for  repudiating  or  confirming  at  her 
option  a  contract  of  settlement  entered  into  by  her  in  infancy  (In  re  Hodson, 
[1894]  2  Ch.  421). 
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By  the  Infants  Settlement  Act,  1855  (Malins'  Act),  the  Infant 
Marriage  Act,  I860,  and  the  Judicature  Acts,  male  infants  of  the  age  of 
twenty  years,  and  female  infants  of  the  age  of  seventeen  years,  are  em- 
powered, with  the  sanction  of  the  Chancery  Division  and  with  certain 
restrictions,  to  make  upon  or  in  contemplation  of  marriage,  valid  and 
binding  settlements  or  contracts  for  settlements.     See  Infants. 

Wards  of  Court. — When  a  ward  contemplates  marriage,  he  or  she  must 
apply  to  the  Court  for  its  consent.  Thereupon  an  inquiry  as  to  the  propriety 
of  the  proposed  marriage  is  ordered,  and  if  the  Court  is  satisfied  on  that 
point,  it  directs  proposals  for  a  settlement  to  be  made  for  its  approval. 
Marriage  without  consent  is  a  contempt  for  which  the  Court  can  commit 
the  other  offending  party.  Formerly,  if  the  ward  was  a  female,  the  Court 
could  require  the  husband,  as  a  condition  of  release,  to  execute  a  settlement 
whereby  he  precluded  himself  from  all  pecuniary  benefit  obtained  by  marital 
right ;  but  that  appears  to  have  been  the  Court's  only  effective  means 
of  protecting  by  settlement  its  ward's  property,  for  it  can  neither  itself 
settle  that  property  nor  compel  its  ward  to  settle  it  (1855,  7  De  G-., 
M.  &  G-.  711 ;  Lord  Herschell,  C,  1888,  13  App.  Cas.  71 ;  In  re  Leigh, 
1888,  40  Ch.  D.  290) ;  and  of  that  means  the  Married  Women's  Property 
Act  has  deprived  the  Court  by  abolishing  acquisition  by  marital 
right. 

Characters  of  Settlements  approved  on  Marriages  of  Wards  of  Court. — 
The  settlements  which  the  Court  sanctions  on  the  marriage  of  its  wards 
are  such  as  it  thinks  most  conducive  to  their  welfare — such  as  a  prudent 
father  would  approve  of  (Turner,  L.J.,  1855,  7  De  G.,  M.  &  G.  102 ;  1884, 
25  Ch.  D.  498) ;  and  slight  as  its  power  is,  the  circumstance  that  the 
Court's  consent  to  the  marriage  is  required  enables  it,  with  greater  chances 
of  success  than  a  private  person,  to  bargain  for  benefits  to  its  ward  from 
the  fortune  of  the  other  spouse  (Martin  v.  Foster,  1855,  7  De  G.,  M.  &  G. 
98).  Indeed,  in  cases  of  contempt  it  has  been  said  to  be  the  general  rule 
for  the  Court,  if  it  can,  to  procure  the  exclusion  of  the  offender  from  all 
interest  in  the  ward's  fortune  (Kent  v.  Burgess,  1840,  11  Sim.  361);  but 
adherence  to  that  rule,  or  breach  of  it,  is  chosen  in  accordance  with  what 
is  believed  to  be  more  beneficial  to  the  ward  (Hodgens  v.  Hodgens,  1837, 
4  CI.  &  Fin.  323  ;  Wade  v.  Hopkinson,  1854,  19  Beav.  613).  The  practice 
of  the  Court  with  reference  to  such  settlements  serves  to  show  what,  in 
several  respects,  the  judges  have  thought  that  a  prudent  father  would 
approve  of.  It  should  therefore  be  noted  that,  in  a  settlement  of  a  female 
ward's  property,  the  Court  approves  of  the  insertion  of  a  restriction  on 
her  power  of  anticipating  income  during  coverture  (Blackie  v.  Clark,  1852, 
15  Beav.  595),  of  a  general  power  of  appointment  which,  in  default  of 
children  who  attain  twenty-one,  or,  being  girls,  marry,  she  may  exercise  by 
will  (Birkett  v.  Hiblert,  1834,  3  Myl.  &  K.  227),  and  of  provisions  for  the 
contingency  of  a  second  marriage  (Bathurst  v.  Murray,  1802,  8  Ves.  74; 
6  E.  E.  230).     See  below,  Name  and  Arms  Claim. 

Clandestine  Marriages  of  Infants. — A  marriage  obtained  by  certain  false 
means,  described  in  4  Geo.  iv.  c.  76,  s.  23,  between  infant  bachelors  and 
spinsters,  authorises  the  Court,  during  twelve  months  after  the  marriage, 
to  direct  that  certain  property  therein  specified  shall  be  secured  for  the 
benefit  of  the  innocent  party,  or  the  issue  of  the  marriage,  or  any  of  them ; 
or,  if  both  parties  are  guilty,  immediately  for  the  benefit  of  issue  of  the 
marriage,  regard  being  had  to  matters  in  the  Act  specified.  The  Married 
Women's  Property  Act,  1882,  however,  seems  to  seriously  interfere  with 
the  operation  of  these  Acts, 
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Executory  Settlements. 

In  some  cases  contracts  to  make  settlements,  in  others  trusts  to  make 
them,  have  to  be  performed.  If  the  contract  or  trust  sets  forth  explicitly 
the  contents  of  the  settlement  contracted  for  or  directed  to  be  made,  there 
is  no  difference  between  the  language  of  contract  or  trust  and  that  of  the 
settlement  itself.  In  such  a  case  the  parties  to  the  contract  or  the  makers 
of  the  trusts  have  been  what  has  been  called  their  own  conveyancers.  In 
other  cases  the  contract  or  the  trust  only  furnishes  heads  of  the  intended 
settlement,  and  in  those  cases  the  settlement  must  vary  from  the  contract 
or  executory  trust  in  order  to  give  effect  to  the  intent  (Glenorchy  v.  Bosvile, 
1  White  and  Tudor's  Leading  Cases  in  Equity,  1,  and  notes  thereto). 

Occasions  for  Settlements. 

Settlements  by  deed  are  made  often  er  on  marriage  than  on  any  other 
event;  but,  probably,  still  more  settlements  are  made  by  will.  On  the 
attainment  of  his  majority  by  the  eldest  son  of  a  wealthy  family,  the 
family  estate  is  frequently  settled ;  and  when  the  settlement  is  in  substitu- 
tion for  a  previously  existing  settlement,  such  an  instrument  may  acquire 
the  title  of  a  re-settlement ;  and  when,  being  effected  by  the  concurrence 
of  a  father  and  son,  it  provides  for  other  members  of  the  family  than  the 
younger  settlor,  and  the  wife  and  children  of  whom  he  may  become  the 
husband  and  father,  it  constitutes  what  is  called  a  "family  settlement." 
Not  infrequently  proprietors,  wishing  either  to  perform  an  act  of  bounty  or 
to  protect  themselves  against  the  risks  of  absolute  ownership,  make  what 
are  called  voluntary  settlements.  Finally,  differences  between  husbands  and 
wives  lead  to  agreements  —known  as  separation  deeds — to  live  separately, 
upon  specified  terms  concerning  property ;  and  matrimonial  offences  give 
rise  to  orders  by  the  Court,  which,  if  made  on  judgment  for  dissolution  of 
a  marriage,  may  be  to  secure  permanent  maintenance ;  if  made  on  either, 
such  a  dissolution  or  a  judicial  separation  may  be  to  settle  damages  or 
property  of  a  guilty  wife ;  or  if  made  on  judgment  for  either  dissolution  or 
nullity  of  marriage,  may  be  to  vary  existing  settlements.  Effect  is  given 
to  such  orders  by  instruments  executed  by  the  parties  concerned,  though 
their  force  is  chiefly  derived  from  the  preceding  acts  of  the  judicature  (In 
re  Stephenson,  [1897]  1  Q.  15.  638). 

Subjects  of  Settlement. 

Real  Property  and  Personal  Property. — All  English  property,  being 
either  real  or  personal  in  its  character,  all  settlements  may  be  primarily 
classified  as  real  property  settlements  and  personal  property  settlements 
respectively,  and  the  normal  form  of  settlement  in  each  class  differs  from 
the  normal  form  in  the  other,  so  that  a  real  property  settlement  is 
commonly  understood  to  mean,  independently  of  its  subject,  a  settle- 
ment of  one  type,  and  a  personal  property  settlement  one  of  another; 
but  though  the  two  types  of  settlement  are,  generally  speaking,  applied 
to  the  two  kinds  of  property,  that  application  of  them  is  far  from  being 
universally  exact.  The  difference,  indeed,  between  the  two  kinds  of 
settlement  originated  in  the  circumstance  that  land  has  a  value  to  its 
possessors  independent  of  the  income  to  be  derived  from  it,  whereas  money 
and  its  investments  are  valued  only  for  the  interest  and  dividends  they  may 
yield.  A  settlement  of  land  is  made  with  the  hope  that  it  may  be  kept  in 
its  entirety  unsold.  Money  or  investments  are  settled  without  any  such 
hope.  They  are  valued  only  for  the  income  they  yield,  and  the  security 
for  its  continuance  they  are  believed  to  possess ;  and  if  with  safety  and 
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profit  they  can  be,  every  settlor  would  wish  that  they  should  be, 
exchanged  for  others.  The  primary  difference  between  the  two  types  is, 
that  in  real  property  settlements,  after  the  life  estates,  the  land  is  made  to 
devolve  to  issue  by  limitations  corresponding  with  the  canons  of  descent  in 
fee-tail  and  fee-simple ;  while  in  personal  property  settlements  the  trusts  for 
issue  correspond  rather  with  the  rules  prescribed  by  the  statutes  for  the 
distribution  of  the  goods  of  persons  dying  intestate.  In  both  cases  they 
correspond  with  the  habits  of  English  proprietors.  Land  is  so  settled  as 
that,  after  the  parents'  deaths,  it  shall  devolve  on  their  sons  and  their  issue 
successively,  with  remainder  to  the  daughters  in  common,  or  successively, 
and  their  issue.  Provisions  by  way  of  charge  on  the  estate  are  made  for 
the  life  income  of  the  spouse  who  does  not  take  a  life  estate,  and  for 
portions  for  the  children  who  do  not  obtain  the  inheritance.  Personalty, 
on  the  other  hand,  is  so  settled  as  that,  after  the  deaths  of  the  parents,  and 
subject  to  powers  to  vary  somewhat  that  destination  which  are  given  to  the 
parents,  it  may  be  divided  equally  among  the  children. 

But  the  real  property  type  of  settlement  is  not  very  often  applied  to  a 
small  estate.  That  is  more  frequently  settled  by  way  of  trust  for  sale,  with 
other  trusts  of  the  price,  which  are  those  of  a  personal  property  settlement. 
In  a  corresponding  manner,  money  is  sometimes  settled  by  a  trust  to  invest 
in  land  which  is  directed  to  be  settled  in  the  manner  characteristic  of  a 
real  property  settlement.  The  history  of  the  settlor's  family,  or  his  wealth, 
may  determine  the  choice.  If  his  family  have  long  owned  the  land,  or  he 
be  the  owner  of  large  wealth,  he  is  likely  to  look  forward  to  the  mainten- 
ance or  foundation  of  a  family  with  a  single  head,  and  with  that  view  before 
him  he  chooses  to  make  a  settlement  of  land,  or  even  of  personalty,  in  the 
form  known  as  a  real  property  settlement. 

Corporeal  Chattels. — The  special  value  which  often  attaches,  at  least  in 
the  minds  of  their  owners,  to  some  chattels,  such  as  jewels,  furniture, 
books,  works  of  art,  and  objects  of  historical  or  scientific  interest,  often 
leads  settlors  to  create  trusts  of  them  more  nearly  analogous  to  the  limita- 
tions usual  in  a  real,  than  to  those  employed  in  a  personal,  property 
settlement.  The  articles  are  then  said,  though  not  accurately,  to  be  settled 
as  heirlooms.     See  Heiklooms. 

In  some  cases  there  is  not  a  fund  which  can  be  transferred  to  trustees 
upon  trusts ;  but  the  future  acquisition  of  one  can  be  provided  in  one  or 
other  of  two  ways. 

Covenants  to  I 'ay  a  Capital  Sum.  with  Interest. — The  first  case  of  this 
kind  is  that  of  the  intended  husband,  or  the  father  of  one  of  the  spouses, 
having  property  engaged  in  business  which  he  cannot  conveniently  with- 
draw from  that  employment.  He  can,  however,  covenant  for  the  payment 
of  a  capital  sum  at  a  future  date,  and  for  payment  of  interest  meanwhile. 
The  death  of  the  covenantor  is  in  most  cases  the  first  point  of  time  at 
which  he  finds  it  convenient  to  promise  payment  of  the  principal,  though 
it  is  prudent  to  authorise  him  to  pay,  and  the  trustees  to  accept  payment 
earlier.  It  will  be  seen  that  the  trusts  of  capital  and  income,  hereinafter 
described,  as  usual  in  these  settlements,  can  be  applied  to  such  a  capital 
fund  and  income. 

Settlements  of  Life  Policies.— The  other  case  is  that  of  an  intended 
husband  who,  although  he  has  not  capital  which  he  can  at  once  settle,  has 
a  business  productive  of  a  sufficient  income  to  promise  the  means  not  only 
of  living,  but  also  of  paying  the  premiums  of  a  policy  on  his  life.  In  such 
a  case  the  policy  is  effected  and  assigned  to  the  trustees  of  the  settlement, 
payment  of  the  future  premiums  provided  for  by  the  settlor's  covenant, 
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and  sometimes  by  trusts  of  the  income  of  other  settled  property,  and  trusts 
of  the  money  to  become  payable  to  the  trustees  by  virtue  of  the  policy  are 
declared  for  the  benefit  of  the  parties  to  the  marriage  and  their  issue,  upon 
the  lines  of  those  presently  described  with  reference  to  marriage  settle- 
ments of  personalty  generally.  A  clause  specially  exonerating  the  trustees 
from  responsibility  for  enforcing  the  husband's  covenant  is  usually  inserted. 
In  all  settlements  of  real  estate  the  beneficial  interests  can  be  made  to 
consist  of  legal  estates,  but  in  those  of  personalty  the  beneficial  interests 
must  be  constituted  by  means  of  trusts,  because  the  common  law  did  not 
recognise  in  personalty  such  interests  as  are  called  estates  and  terms  in 
land.  The  trusts  are  usually  accompanied  by  powers  enabling  in  some 
cases  beneficiaries,  and  in  others  the  trustees,  to  modify  in  some  respects 
and  contingencies  the  trusts  originally  declared, — to  facilitate  the  prudent 
administration  of  the  settled  property, — and  to  substitute  new  trustees  for 
those  originally  intrusted. 

Marriage  Settlements. 

In  describing  more  particularly  the  contents  of  settlements  it  will  be 
convenient  to  begin  with  those  made  on  marriage,  for  they  exhibit  more 
purely  and  perfectly  than  any  others  the  character  of  a  settlement. 

Fraud  on  Marital  Right. — Previously  to  the  year  1883  the  possibility 
of  a  settlement  being  impeached  for  fraud  on  the  marital  right  needed  to 
be  guarded  against.  A  husband,  on  marriage,  acquired  the  whole  interest 
in  some  parts  of  his  wife's  property  and  partial  interests  in  others,  and  it 
was  held  that  if,  pending  a  treaty  for  a  marriage  which  was  afterwards 
solemnised,  a  wife,  without  the  knowledge  of  her  intended  husband,  so 
settled  her  property  as  to  infringe  those  rights,  her  act  was  fraudulent,  and 
that  the  deed  might  be  set  aside  (Countess  of  Strathmore  v.  Bowes,  1789, 
1  White  and  Tudor's  Leading  Cases  in  Equity,  6th  ed.,  471  and  notes). 
The  Married  Women's  Property  Act,  1882,  45  &  46  Vict.  c.  75,  s.  2,  has 
prevented  husbands  who  have  married  since  that  year  from  acquiring  by 
marriage  any  title  to  their  wives'  property. 

Consideration. — Of  valuable  considerations  (see  Contract)  that  con- 
stituted by  marriage,  though  incapable  of  valuation  (1856,  De  G.  &  J.  Ch. 
398),  is  treated  as  the  most  valuable  of  all  (1859,  4  ibid.  661).  In  order  to 
obtain  its  support,  a  settlement  or  a  contract  for  it  must  be  made  in  writing 
before  the  solemnisation  of  the  marriage  (Statute  of  Frauds,  29  Cha.  n.  c.  3, 
s.  4;  Spurgeonv.  Collier,  1758, 1  Eden,  55  ;  Bamsden  v.  Hylton,  1751,  2  Ves. 
304).  Its  support  extends  to  stipulations  and  dispositions  in  favour  of  each 
spouse,  or  in  favour  of  issue  of  the  marriage  {De  Mestre  v.  West,  [1891] 
App.  Cas.  264). 

Preliminary  Limitation. — In  every  such  settlement  or  agreement  the 
first  use  or  trust  limited,  created,  or  stipulated  for,  is  one  which  will  pre- 
serve the  existing  state  of  ownership  until  the  intended  marriage  shall  have 
been  solemnised.  The  subsequent  uses  or  trusts  are  all  to  be  contingent 
on  the  occurrence  of  that  event. 

By  far  the  greater  number  of  marriage  settlements  are  settlements  of 
personalty,  and  land  settled  in  trust  for  sale,  and  as  personalty. 

Personalty —  Wife's  Fortune. — In  a  personal  property  settlement  of  an 
intended  wife's  fortune,  it  is  usual  to  declare — first,  a  trust  of  the  yearly 
produce  which  shall  accrue  after  the  marriage  and  during  the  life  of  the 
intended  wife  for  her,  with  a  prohibition  of  alienation  during  coverture. 
That  prohibition  should  be  made  applicable  to  every  possible  period  of 
coverture. 
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Next,  a  trust  is  declared  of  the  yearly  produce  which,  if  the  intended 
husband  shall  survive  the  intended  wife,  shall  accrue  after  her  death  and 
during  his  life.  That  trust  is  ordinarily  for  the  husband  absolutely.  It  is, 
however,  a  practice  of  increasing  frequency  to  give  to  him  what  is  called 
a  protected,  and  not  an  absolute,  interest.  If  he  is  engaged  in  commercial 
business,  the  risks  against  which  the  adoption  of  that  course  may  guard  are 
obvious,  and  even  men  who  are  not  engaged  in  business,  and  are  of  prudent 
habits,  not  infrequently  find  themselves  involved  in  pecuniary  liabilities 
caused  perhaps  by  the  acts  or  omissions  of  others.  The  protected  life  interest 
is  constituted  in  the  following  manner : — First,  a  trust  of  the  yearly  pro- 
duce for  the  husband  is  declared  contingently  on  his  not  having  done  or 
suffered,  before  he  would  become  entitled  to  it  in  possession,  anything  in 
consequence  of  which,  if  the  income  had  been  given  to  him  absolutely,  it 
would  have  vested  in  another,  and  the  interest  is  so  created  as  to  continue 
only  so  long  as  he  shall  not  have  done  or  suffered  some  such  thing.  That 
trust  is  followed  by  a  discretionary  trust  authorising  the  trustees,  either  in 
the  event  of  the  failure  or  after  the  determination  of  the  preceding  trust  for 
the  husband,  to  apply  so  much  of  the  yearly  produce  accruing  during  his 
life  as  they  shall  from  time  to  time  think  fit,  for  the  benefit  of  all  or  any 
members  of  a  class,  consisting  of  the  intended  husband  and  issue  of  the 
marriage.  It  is  convenient  to  append  to  that  discretionary  trust  a  declara- 
tion that  it  may  be  performed  notwithstanding,  in  the  event  of  the  husband 
marrying  again,  his  second  wife  and  any  issue  of  that  marriage  participating 
in  the  benefit  of  the  trust.  This  declaration  avoids  the  obviously  objec- 
tionable course  of  including  such  a  second  wife  and  her  issue  in  the  class  of 
objects  of  the  trust,  and  yet  permits  an  application  of  the  income  in  a 
manner  which  may  be  most  advantageous,  not  only  to  the  husband,  but  also 
to  any  issue  of  the  wife  from  whose  property  the  income  is  derived.  Any 
savings  may  be  capitalised  and  added  to  the  original  fund. 

Trusts  for  Issue. — After  the  death  of  the  survivor  of  the  husband  and 
wife,  the  trustees  are  directed  to  hold  the  capital  fund  and  its  subsequently 
accruing  yearly  produce  upon  such  trusts  for  issue — including  issue  more 
remote  than,  as  well  as,  children  of  the  marriage — as  the  intended  husband 
and  wife  shall  by  deed  or  writing  jointly  appoint,  and  in  default  of  and  sub- 
ject to  any  such  joint  appointment  as  the  survivor  of  the  intended  spouses 
shall  by  deed  or  writing  or  by  will  appoint.  So  an  indefeasible  title  to 
the  trust  fund  is  secured  to  issue,  though  not  necessarily  to  all  the  issue  of 
the  intended  marriage.  The  powers  thus  given  to  the  parents  usually  give 
them  an  unlimited  choice  of  members  of  the  class  of  issue  in  whose  favour 
they  will  exercise  their  powers,  and  of  the  interests  they  will  give  to  the 
members  they  favour.  They  can  give  the  whole  fund  to  one  or  some  of 
their  issue,  to  the  exclusion  of  the  rest ;  but  they  cannot  give  anything  to 
a  person  who  is  not  a  member  of  the  specified  class.  Events  may  happen, 
as  in  fact  they  often  do,  which  will  make  it  expedient  for  parents  to  have 
these  powers,  and  though,  of  course,  they  may  be  abused,  they  are  intrusted 
to  persons  whose  necessary  knowledge  and  probably  right  judgment  and 
feeling  will  prompt  them  to  use  their  powers  rightly.  The  Court  has 
asserted,  and  is  in  the  habit  of  exercising  authority,  to  restrain  abuses,  of 
the  powers  by  the  donees  of  them  for  their  own  benefit,  or  for  purposes 
alien  to  those  for  which  they  are  designed  {Henty  v.  Wrey,  1882,  21  Ch.  D. 
332;  Topham  v.  Duke  of  Portland,  1864,  11  H.  L.  32  ;  see  Powers,  Execu- 
tion of,  Fraudulent). 

Until  recently,  in  most  settlements,  children  of  the  marriage  only 
were,  and  in  some  they  only  still  are,  made  objects  of  the  powers  above 
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described ;  but  it  is  now  a  frequent,  if  not  the  general,  practice  to  extend 
their  scope  to  issue  generally.  Frequently  children  marry,  have  families,  and 
die  before  their  parents,  and  in  such  cases  it  is  convenient  for  the  original 
stock  of  parents  to  be  able  to  appoint  to  grandchildren,  or  even  more  remote 
descendants.  Even  during  the  life  of  a  child  the  circumstances  may  be 
such  as  to  make  an  appointment  to  a  child  of  that  child  expedient,  if 
practicable.  Moreover,  the  extension  of  the  power  minimises  the  risk 
presently  shown  to  be  incident  to  the  common  trust  in  default  of  appoint- 
ment next  described. 

The  contingency  of  the  last-mentioned  powers  of  appointment  by  the 
husband  and  wife,  or  the  survivor  among  their  issue,  not  being  exercised 
at  all,  or  not  being  exercised  exhaustively,  is  usually  provided  for  by  a 
trust  for  such  of  the  children,  if  more  than  one  equally,  and  if  but  one, 
wholly  for  such  one,  of  the  intended  marriage,  as  being  male  shall  live  to 
attain  the  age  of  twenty-one  years,  or  being  female  shall  live  to  attain  that 
age  or  marry  under  that  age. 

This  trust  effects  in  most  cases  what  settlors  would  usually  wish  when 
they  contemplate  the  contingency  for  which  it  provides,  and  it  would  need 
no  comment  were  it  not  for  a  possible  operation  of  it  which  few,  if  any, 
settlors  think  of,  and  conveyancers. disregard.  The  trust  is  apparently  framed 
upon  a  consideration  of  the  fact  that  boys  seldom  and  girls  often  marry 
under  twenty-one,  and  that  it  is  expedient  to  discourage  the  earlier 
marriage  of  young  men.  But  boys  under  twenty-one  do  sometimes  marry, 
and  a  son,  who  if  he  lived  would  be  entitled  under  a  settlement,  may  marry, 
have  issue,  and  die  under  twenty-one.  If  he  should,  neither  he  nor  his 
child,  even  though  that  child  should  survive  its  father's  parents,  would  be 
an  object  of  the  above-described  trust  in  default  of  appointment.  The 
other  children  or  child,  if  any,  of  the  marriage  on  which  the  settlement  was 
made,  would  be  entitled  to  the  whole  of  the  settled  fund,  to  the  exclusion 
of  the  child  or  children  of  the  son  who  had  died  under  twenty-one.  If 
there  was  no  such  other  child  the  fund  would  be  governed  either  by 
subsequent  trusts  in  the  settlement  intended  to  take  effect  in  default  of 
issue  of  the  marriage,  or  if  there  were  no  such  trusts  by  a  resulting  trust 
for  the  settlor.  In  either  of  those  cases  the  grandchild  might  or  might 
not  take  by  virtue  of  those  trusts  and  the  Statutes  of  Distribution.  If  the 
settlement  authorises  the  intended  husband  and  wife  or  the  survivor  to 
appoint  not  only  among  their  children,  but  among  their  more  remote  issue, 
they  can  appoint  to  the  supposed  child  of  a  son  who  has  died  under 
twenty-one.  Some  proposals  have  been  made  for  making  such  a  grand^ 
child  an  object  of  the  trust  in  default  of  appointment,  but  they  have  not 
proved  acceptable;  eminent  lawyers  have  disapproved  of  them  as  en- 
couragements to  imprudently  early  marriages;  and  the  writer  does  not 
recollect  having  heard  of  any  disaster  consequent  on  the  use  of  the 
commonly  adopted  trust. 

Hotchpot. — Following  the  last-mentioned  trust  it  is  usual  to  insert  a 
proviso  that,  if  part  of  the  settled  fund  be  appointed  by  the  husband  and 
wife  or  the  survivor  to  issue  of  the  marriage,  no  child  of  the  marriage, 
to  whom,  or  to  whose  issue,  if  the  power  extends  to  issue  more  remote 
than  children,  any  part  of  the  settled  fund  shall  have  been  appointed,  shall 
participate  in  that  fund  by  virtue  of  the  trust  to  take  effect  in  default 
of  appointment,  without  accounting  for  the  part  appointed  to  him  or  her 
or  to  his  or  her  issue  as  part  of  that  to  which  he  or  she  is  entitled  under 
the  last-mentioned  trust. 

Advancement — Another  clause  authorises  the  trustees,  but  during  the 
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lives  or  life  of  the  husband  and  wife,  or  the  survivor  of  them  only  with  their, 
his,  or  her  consent,  to  raise  and  apply  capital  for  the  advancement  or 
benefit  of  any  child.  The  amount  which  may  be  so  applied  is  generally 
restricted  to  some  specified  proportion— frequently  half  or  one-third— of  the 
child's  expectant  share. 

Maintenance,  Accumulation. — Until  the  passing  of  Lord  Cranworth's  Act 
(23  &  24  Vict.  c.  145,  s.  26)  in  1860,  and,  indeed,  for  several  years  later,  it 
was  usual  to  insert  after  the  power  of  advancement  what  were  called  "  Main- 
tenance and  Accumulation  Clauses."  They  authorised  the  trustees  after  the 
death  of  the  survivor  of  the  husband  and  wife  to  apply  income  from  the 
settled  fund  in  or  towards  the  maintenance  and  education  of  their  children 
during  their  minorities,  and  directed  the  trustees  to  retain  such  of  the  income 
as  they  did  not  so  apply  and  invest  it  and  the  resulting  income  by  way  of  ac- 
cumulation during  the  same  minorities  for  the  benefit  of  those  who  became 
entitled  to  the  capital.  The  trustees  were  authorised  to  resort  for  funds 
for  maintenance  and  education  in  later  years  to  previous  accumulations. 
Lord  Cranworth's  Act  contained  an  enactment  (s.  26)  designed  to  operate 
in  substitution  for  those  clauses,  and  to  abrogate  the  need  of  inserting  them 
in  settlements.  The  language  in  which  the  section  was  expressed  suggested 
to  conveyancers  a  doubt  whether  it  would  be  perfectly  safe  to  rely  on  the 
statute  (Lewin,  Trusts,4th  ed.,  384  n.;  3  Dav.  Conv.,  3rd  ed.,  177),  and  to  a  large 
extent  the  old  practice  of  inserting  maintenance  and  accumulation  clauses 
was  adhered  to  until,  in  1875,  Sir  G.  Jessel,  M.  E.,  made  a  decision,  whereby, 
not  without  upbraiding  conveyancers  for  their  hesitancy,  he  resolved  their 
doubts  {In  re  Cotton,  1875,  L.  E.  1  Ch.  232).  Thereafter,  the  writer  believes, 
conveyancers  generally  relied  on  the  section  in  Lord  Cranworth's  Act 
while  it  remained  in  force,  and  afterwards  on  that  substituted  for  it  by  Lord 
Cairns  in  the  Conveyancing  and  Law  of  Property  Act,  1881,  until,  in  1890, 
they  were  again  discomfited  by  a  judgment  {In  re  Jeffrey,  [1891]  1  Ch. 
671)  which,  if  right,  showed  that  the  last-mentioned  enactment  failed  to 
effect  in  ordinary  cases  the  objects  for  which  maintenance  clauses  had  been 
formerly  used.  The  old  practice  was  again  recurred  to  by  many 
practitioners,  who  continued  to  insert  those  clauses  until  the  end  of  1894, 
when  the  judgment  last  referred  to  was  overruled  by  Mr.,  now  Lord, 
Justice  Chitty  and  the  Court  of  Appeal  {In  re  Holford,  [1894]  3  Ch.  30). 
That  judgment  restored  confidence  in  the  efficiency  of  the  statutory 
power,  and  it  is  now  generally  relied  on. 

Trusts  in  Default  of  Issue. — In  addition  to  the  already  described  trusts 
for  the  benefit  of  the  intended  spouses  and  their  issue,  it  is  usual  and 
expedient  to  prescribe  a  destination  for  an  intended  wife's  fortune  in 
the  event  of  the  determination  and  failure  of  all  those  trusts,  without 
vesting  the  capital  in  issue  of  the  marriage.  If  no  such  destination 
were  expressed  there  would  arise  a  resulting  trust  for  the  settlor.  In 
the  case  of  a  wife's  fortune,  it  is  thought  prudent  to  guard  her  influence 
to  her  detriment  by  her  husband's  importunity  or  need  by  the  following 
series  of  trusts : — They  first  empower  the  wife  to  appoint  the  fund  to 
whom  and  in  such  manner  as  she  may  choose  by  will ;  or,  according  to 
the  practice  of  some  conveyancers,  if  executed  while  the  woman  shall  be 
sole,  by  deed  or  will.  Finally,  each  of  the  two  possible  events  of  the  wife 
surviving  her  husband  or  dying  before  him  has  to  be  provided  for.  The 
trust  in  such  case  is  subject  to  all  those  preceding  it.  If  she  shall  survive 
her  intended  husband  the  declaration  is  that  the  trustees  shall  stand 
possessed  of  the  fund  for  her,  and  upon  this  it  is  conceived  to  be 
prudent — now   that   a   wife   can   dispose   of  all   her   property,  including 
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reversionary  interests  in  personalty— to  impose,  during  the  intended  and 
every,  if  any,  subsequent  coverture,  a  restriction  on  her  power  of  alienation. 
If,  on  the  other  hand,  the  wife  should  die  in  the  lifetime  of  her  husband, 
the  destination  given  to  her  fortune  is  usually  expressed  by  a  trust  for  such 
person  or  persons  as  under  the  Statutes  of  Distribution  would  have  become 
entitled  to  the  fund  at  the  death  of  the  wife  if  she  had  died  a  spinster, 
possessed  thereof,  intestate  and  domiciled  in  England,  those  persons,  if  more 
than  one,  to  take  in  the  shares  in  which  they  would  have  taken  under  the 
same  statute.  This  creates  a  contingent  trust  for  the  wife's  own  family  in 
exclusion  of  her  husband,  to  whom,  if  she  wishes  to  do  so,  she  can  under  her 
general  power  give  by  will.  The  whole  series  of  trusts  protects  her  from 
undue  marital  influence,  and  preserves  her  liberty  to  benefit  ultimately  her 
husband  or  any  other  persons  as  completely  as  is  possible. 

When  the  general  power  of  appointment  reserved  to  a  wife  is  made 
capable  of  being  exercised  by  deed  while  sole,  it  is  so  made  with  an  unex- 
pressed intent  that  it  may  be  exercised  after  a  divorce.  If  she  becomes 
sole  by  means  of  the  death  of  her  husband,  she  also  becomes  absolutely 
entitled  to  the  fund,  and  needs  no  power  of  appointment.  Whether  the 
provision  for  the  contingency  of  a  divorce,  though  the  intent  is  veiled,  is 
legitimate  and  effectual  seems  to  be  a  question  not  free  from  doubt ;  and  it 
is  to  be  recollected  that  upon  a  dissolution  of  marriage  a  variation  of 
existing  settlements  may  be  made.  The  provision  has,  however,  the 
sanction  of  high  conveyancing  authority. 

Personalty — Husband's  Fortune. — An  ordinary  settlement  of  an  intended 
husband's  personalty  is  similar  to  that  of  an  intended  wife's,  except  that 
the  first  instead  of  the  second  life-interest  is  given  to  him  ;  that,  the  pro- 
perty being  his  own,  it  is  impracticable  to  protect  his  life-interest  in  the 
way  in  which  his  life-interest  in  property  settled  by  his  wife,  or  by  anyone 
but  himself,  may  be  settled  (Higinbotham  v.  Holme,  1812,  19  Ves.  88  ; 
12  E.  E.  146  ;  Whitmore  v.  Mason,  1861,  2  John.  &  H.  204),  though  it  may 
be,  and  sometimes  is,  made  forfeitable  upon  assignment  {Brooke  v.  Pearson, 
1859,  27  Beav.  181 ;  Knight  v.  Browne,  1861,  1  Jur.  N.  S.  894  ;  30  L.  J.  Ch. 
649) ;  and,  last,  that  the  ultimate  trust  to  take  effect  at  the  expiration  of 
the  settlement  is  for  the  settlor  simply. 

Administrative  Powers. — It  is  expedient  and  usual  to  give  some  adminis- 
trative powers  to  the  trustees.  An  absolute  owner  can,  out  of  his  estate 
or  interest,  give  effect  to  every  disposition  of  the  subjects  of  his  property 
which  the  law  permits ;  but  it  is  of  the  essence  of  a  settlement  that  the 
whole  property  is  divided  among  several  owners,  some  of  whom  usually  are 
unborn  or  in  infancy.  Hence  if  it  be  desired  that  in  any  or  all  respects  the 
subjects  of  a  settlement  shall  be  capable  of  being  dealt  with  as  an  absolute 
owner  might  deal  with  them,  the  settlor  must  endow  one  or  more  persons 
with  express  powers  for  that  purpose,  except  in  the  cases  in  which  the 
general  law  gives  the  desired  authority.  Of  the  exception,  a  settled  personal 
unsecured  debt  is  an  example.  The  mere  transfer  authorises  the  trustees 
to  sue  for  it ;  the  doctrine  of  the  Court  of  Chancery  makes  it  their  duty  to 
do  so,  and  the  statute  law  authorises  them  to  give  a  receipt  for  it — which 
will  discharge  the  debtor  from  responsibility  for  the  application  of  the 
money.  But  the  general  law  does  not  authorise  the  trustees  of  a  settlement 
to  do  many  things  which  it  may  be  expedient  that  they  should,  with  or 
without  the  consent  of  some  or  one  of  the  beneficiaries,  have  power  to  do. 

Irivestment. — The  most  important  of  these  provisions  relate  to  investment. 
If  the  fund  settled  be  money,  although  it  becomes  the  duty  of  the  trustees 
to  invest  it,  yet  it  is  expedient  to  insert  an  express  trust  to  do  so.    If  the 
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subject-matter  of  the  property  be  such  that  the  trustees  need  to  do  some 
act  to  obtain  the  command  of  it,  or  if  it  be  expedient  that  they  should  con- 
vert it  into  money,  and  reinvest  that  money,  trusts  appropriate  to  those 
purposes  should  be  inserted.  If  the  fund  consists  of  investments  which  the 
trustees  may  retain,  they  should  nevertheless  be  expressly  authorised  to  sell 
or  otherwise  convert  them  into  money,  and  reinvest  that  money ;  for  the 
duty  of  a  trustee,  except  when  the  nature  of  tjhe  fund  provokes  the  applica- 
tion of  a  contrary  rule,  is  to  retain,  and  not  to  convert  what  is  intrusted  to 
him.  Hence  what  are  called  "  powers  of  sale,"  and  "  powers  to  alter  and 
vary,"  are  needed  in  order  to  make  it  possible  to  comply  with  such  require- 
ments of  prudence  or  reasonable  wishes  of  beneficiaries  as  may  arise  or  be 
expressed  in  the  course  of  the  period  throughout  which  the  settlement  may 
last.  It  is,  indeed,  only  generally,  and  not  universally,  true  that  settlors 
wish  it  to  be  possible,  while  the  settlement  continues,  for  the  subject  of  it 
to  be  changed.  In  some  cases,  of  which  settlements  of  family  estates  and  of 
valuable  works  of  art  frequently  afford  examples,  the  settlors  much  desire 
the  preservation  of  the  particular  land  and  chattels ;  but  in  the  case  of  land 
and  of  chattels  so  settled  as  to  devolve  with  land,  the  Legislature  in  1882 
deprived  their  owners  of  the  power  of  gratifying  that  desire  (see  Settled 
Land  Acts).  Chattels  may  still  be  settled,  if  not  so  as  to  devolve  with 
land,  so  as  to  be  inalienable  while  the  trusts  last ;  but,  generally,  powers  of 
sale  and  of  variation  of  investment  are  needed  in  settlements,  as  well  as 
often  trusts  to  at  once  invest. 

The  law  to  which  these '  powers  and  trusts  are  related  has  undergone 
much  change  in  the  last  forty  years.  At  the  beginning  of  that  period 
a  trust  or  duty  to  invest  for  the  benefit  of  others  required  the  trustee 
to  purchase  with  the  money  perpetual  three  per  cent,  per  annum  annuities 
of  the  Government  of  the  United  Kingdom.  Now  a  like  trust  or 
duty  requires  the  trustee  to  invest  the  money  in  or  on  some  or  one 
of  the  fifteen  kinds  of  purchases  and  loans  described  in  the  Trustee 
Act,  1893,  s.  1.  In  the  former  state  of  the  law  it  was  thought  to  be 
expedient  to  insert  in  settlements  express  trusts  or  powers  which  enabled 
trustees  to  invest  otherwise  than  in  the  purchase  of  consols.  Until, 
however,  railway  building  in  England  had  advanced  far,  few  settlements 
authorised  any  additional  investments  except  loans  on  mortgage  of  land ; 
but  from  about  the  middle  of  the  nineteenth  century  settlors  continuously 
added  to  the  kinds  of  investments  their  trustees  might  choose,  and  from 
time  to  tune  the  Legislature  also  opened  other  investments  to  the  choice  of 
trustees  generally.  The  wide  scope  now  given  to  it  suggests  that  no  other 
need  be  authorised  by  settlors,  and  in  many  cases  the  statutory  rule  alone 
is  wisely  relied  on.  Nevertheless,  more  frequently,  settlements  enable 
trustees  to  make  some  investments  not  specified  in  the  Act,  and  describe 
together  all  the  kinds  of  purchases  and  loans  in  or  upon  which  the  money 
may  be  invested. 

The  precautions  trustees  need  to  observe  in  performing  and  exercising 
their  duty  and  choice  in  investing  are  in  part  prescribed  by  the  Trustee  Act 
of  1893,  ss.  2-9,  and  of  1894,  c.  10,  ss.  3,  4;  and  for  the  rest,  ascertained  by 
judgments.  As  these  rules  do  not  give  to  trustees  all  the  liberty  which 
it  is  thought  safe  and  convenient  to  give  them,  it  is  usual  to  insert  an 
express  authority  to  exercise  that  liberty,  with  reference  both  to  the 
acceptance  of  mortgages,  and  to  the  release  of  property  from  them. 

Sometimes  it  is  desired  that  the  trustees  of  settlements  of  personalty 
should  be  able  to  purchase  a  house  for  the  residence  of  the  tenant  in  pos- 
session of  the  settled  property  or  other  real  estate,  for  his  or  her  enjoyment. 
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For  that  purpose  an  express  power  is  needed ;  and  it  is  usual  to  accompany 
it  with  a  direction  that  the  house  or  other  real  estate  purchased  shall  be 
conveyed  to  the  trustees  upon  trust  at  the  request  of  the  intended  husband 
and  wife,  or  of  the  survivor  of  them,  during  their,  his,  or  her  lives  or  life, 
and  afterwards,  at  the  discretion  of  the  trustees,  to  resell  the  property,  and 
to  hold  the  money  produced  by  sale  upon  the  trusts  which  would  be  then 
applicable  to  the  money  wherewith  the  house  or  realty  had  been  purchased 
if  it  had  not  been  so  invested.  The  trustees  are  authorised  to  pay  for 
repairs  and  insurance  out  of  rents,  if  any,  and  to  hold  the  surplus  as 
applicable  like  yearly  produce  of  the  settled  fund,  and  to  permit,  if  that  be 
the  intent,  the  tenant  for  life  to  live  in  and  occupy  the  property  rent  free. 
Powers  of  exchange  and  leasing  are  also  given  to  the  trustees. 

Usually  the  consent  of  the  intended  husband  and  wife,  or  of  the  survivor 
of  them,  is  expressly  required  to  every  exercise  by  the  trustees,  during  the 
lives  of  the  husband  and  wife,  or  the  life  of  the  survivor  of  them,  of 
powers  relating  to  investments. 

To  the  above-described  administrative  powers  there  are  now  frequently 
added  authorities  to  trustees  to  delegate  to  and  pay  agents  to  transact 
business  and  do  things  needed  to  be  done  in  the  trust,  and  to  authorise 
trustees  engaged  in  any  business  to  charge  and  retain  money  in  payment 
for  doing  business  of  that  kind  on  behalf  of  the  trustees,  as  if  he  were  not 
himself  a  trustee.  These  clauses  are  attempts  to  modify  an  inconvenient 
operation  of  the  maxims,  Delegatus  non  potest  delegare,  and  "  A  trustee  must 
not  make  profit  from  his  trust." 

In  some  settlements,  among  the  administrative  clauses  are  inserted 
definitions  of  the  word  "  trustees,"  which  will  enable  that  word  to  be  used 
alone  throughout  the  deed  to  designate  the  persons  who  from  time  to  time 
shall  be  charged  with  the  duties  and  clothed  with  the  powers  imposed  and 
conferred  on  the  trustees  originally. 

Appointment  of  New  Trustees. — The  instrument  ordinarily  ends  with  a 
declaration  that  the  intended  husband  and  wife  during  their  joint  lives, 
and  the  survivor  of  them  during  his  or  her  life,  shall  during  those  periods 
be  the  persons  and  person  nominated  for  the  purpose  of  appointing  new 
trustees  of  the  trusts  thereby  created  (Trustee  Act,  1893,  s.  10). 

Covenants  to  settle  after-acquired  Property. — A  not  infrequent  provision 
in  a  personal  property  settlement  on  marriage  is  what  is  commonly  called  a 
"  covenant  to  settle  after-acquired  property  "  of  the  wife.  Such  a  covenant 
may  be,  and  has  been,  applied  to  after-acquired  property  of  an  intended 
husband,  and  it  might  be  made  a  constituent  of  a  real  property  settlement ; 
but  such  examples  of  it  are  rare.  In  its  most  exhaustive  form  it  has  a 
wider  scope  than  that  suggested  by  its  usual  appellation,  and  is  made  to 
embrace  all  the  property,  other  than  that  already  settled  by  specific  descrip- 
tion, to  which  at  the  marriage  the  wife  may  be,  or  then  or  afterwards  during 
the  coverture  may  become,  either  entitled  to  or  entitled  to  appoint  as  she  may 
choose.  Usually  acquisitions  of  small  value,  and  such  property  as  jewels 
and  furniture,  are  excepted.  In  settlements  on  marriages  made  before 
1883,  the  intended  husband's  covenant  was  often  the  most  important  one 
for  the  purpose  of  binding  the  wife's  after-acquired  property ;  but  since  the 
destruction,  by  the  Married  Women's  Property  Act,  1882,  of  a  husband's 
marital  right  to  his  wife's  personalty,  and  to  an  estate  during  his  and  her  joint 
lives  in  her  real  estate,  the  intended  wife's  contract  is  that  of  chief  value. 
The  beneficial  trusts  are  in  most  cases  declared  by  reference  to  those  already 
declared  in  the  deed  of  property  specifically  described  and  settled  by  or  on 
behalf  of  the  wife,  with,  if  the  case  so  require,  appropriate  exceptions  and 


SETTLEMENTS;  SETTLEMENTS  OF  PEOPEETY  511 

variations.  It  is  necessary,  however,  to  authorise  the  trustees  to  make  any 
conversions  into  money  and  reinvestments  of  property  transferred  to  them, 
pursuant  to  the  covenant  which  may  be  needed  to  bring  that  property  into 
the  state  fit  for  its  administration  as  settled  property.  The  sale  of  life- 
interests  of  the  wife,  except  at  her  request,  is,  indeed,  usually  prohibited ; 
and  the  trustees  are  authorised  to  defer  the  conversion  of  expectant  interests 
until  they  fall  into  possession,  and  to  retain  property  of  a  wasting  or 
precarious  character.  Eealty  is  impressed  with  the  nature  of  personalty. 
All  actual  income  is  directed  to  be  treated  as  such ;  and  the  trustees  are 
exonerated  from  responsibility  for  failure  to  enforce  the  covenant,  unless 
requested,  and  from  obligation  to  accept  onerous  property. 

'  Provisions  for  Contingency  of  a  Second  Marriage. — The  scope  of  a  mere 
marriage  settlement  is  limited  by  the  possible  consequences  of  the  marriage 
intended  at  its  date.  Another  contingency  needs  to  be  borne  in  mind. 
There  may  be  one  child  of  the  marriage,  and  the  husband  or  wife  may  then 
die,  and  the  survivor  may  wish  to  marry  again.  But  he  or  she,  though 
probably  entitled  to  the  income  accruing  during  his  or  her  life  from  the 
whole  fund, — a  fund,  perhaps,  contributed  in  part  by  each  of  the  spouses  at 
the  first  marriage, — cannot  dispose  of  any  part  of  the  capital  which  he  or 
she  then  settled.  That  is  expectantly,  though  in  most  cases  contingently 
only,  the  property  of  the  one  child  of  the  past  marriage.  A  wife's  fortune 
so  settled  is  often  all  that  she  has,  or  will  at  any  time  have ;  and  if  the 
settlement  made  by  a  husband  is  seldom  equally  exhaustive  of  his  fortune, 
yet  it  sometimes  is,  and  in  many  cases  is  sufficiently  exhaustive  to  make 
the  settlement  on  his  first  marriage,  if  wholly  irrevocable,  a  serious 
hindrance  to  his  contracting  another.  It  is  a  duty,  the  performance  of 
which  must  often  involve  sentimental  difficulties,  to  consider  whether  in 
the  particular  case  provision  for  the  above-described  possibility  should  be 
made,  and  to  suggest  the  nature  of  the  appropriate  provision.  Mr.  Waley, 
after  pointing  out  the  need  of  such  a  provision  in  many  settlements  of  a 
girl's  fortune,  added :  "  The  nature  and  extent  of  the  power  so  given  may 
vary  considerably.  It  may  be  exercisable  at  any  time  after  the  husband's 
death,  or  only  upon  a  future  marriage ;  may  apply  to  a  fixed  sum  or  share 
of  the  trust  funds,  or  to  a  sum  or  share  dependent  on  the  number  of 
children  of  the  first  marriage;  and  may  enable  the  wife  to  direct  the 
destination  of  the  amount,  subject  to  the  power,  according  to  her  own 
pleasure,  or  in  favour  only  of  a  future  husband  and  the  issue  of  a  future 
marriage"  (3  Dav.  Gonv.,  2nd  ed.,  161 ;  3rd  ed.,  221). 

Settlements  of  Land — Covenants  for  Title — Pin-Money — Life  Estate — 
Jointure — Portions  Term. — Settlements  of  land  are  made  by  means  of  such 
conveyances  as  in  each  case  are  appropriate  to  the  tenure  of  the  heredita- 
ments or  the  estate  in  it  to  be  settled.  Freeholds  are  granted,  copyholds 
covenanted  to  be  surrendered,  and  leaseholds  assigned.  Concerning  the 
covenants  for  title  which  should  be  inserted,  some  discrepancy  of  theory 
and  practice  has  existed,  but,  probably,  the  covenant  for  further  assurance 
which  is  now  implied  in  a  conveyance  by  the  person  who  conveys  being 
expressed  to  convey  as  settlor,  is  now  generally  regarded  as  sufficient 
{Conveyancing  Acts  by  Wolstenholme  and  Turner,  5th  ed.,  p.  33,  note  to 
s.  7  (1)  E.  of  the  Act  of  1881).  If  a  landowner  on  his  marriage  proposes  to 
so  settle  his  estate  as  that  it  shall  devolve  on  his  descendants  in  its  entirety, 
the  contents  of  the  deed  of  settlement  •  are  as  follow : — After  stating  his 
intention  to  marry,  his  seisin,  and  the  agreement  to  settle,  he  grants  the 
estate  to  specified  persons  and  their  heirs,  or  in  fee-simple  to  the  use  of 
himself  and  his  heirs  till  the  marriage  shall  be  solemnised,  and  afterwards 
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to  the  use  that  the  trustees  shall,  during  his  own  and  his  intended  wife's 
joint  lives,  and  out  of  the  rents  and  ^profits,  receive  a  specified  yearly  rent- 
charge,  and  stand  possessed  thereof,  for '  the  wife's  separate  and  inalienable 
use.  This  rent  is  called  "  pin-money."  Its  amount  is  small  relatively  to 
the  jointure  rent-charge,  presently  to  be  described,  and  not  infrequently  the 
pin-money  provision  is  altogether  omitted,  its  object,  that  of  securing  an 
income  sufficient  to  supply  the  merely  personal  needs  of  the  wife  during 
her  husband's  life,  being  often  otherwise  provided  for.  Subject  to  the  pin- 
money  limitation,  if  there  be  one,  and  to  the  statutory  powers  for  the 
recovery  of  the  rent-charge,  and  to  any  term  which  may  be  created  in 
exercise  of  one  of  those  powers,  or  absolutely,  if  the  last-mentioned 
limitations  be  omitted,  the  land  is  limited  immediately  after  the  marriage 
to  the  use  of  the  settlor  during  his  life,  without  impeachment  of  waste  (see 
Waste).  Next  follows  a  limitation  from  the  death  of  the  settlor  to  the  use 
that  the  wife,  if  she  survive  him,  shall  out  of  the  rents  and  profits  receive 
during  her  life  another  and  larger  yearly  rent-charge,  to  be,  as  it  is 
commonly  expressed,  "  for  her  jointure  (see  Husband  and  Wife),  and  in 
bar  of  her  dower  "  (see  Husband  and  Wife).  At  the  death  of  the  settlor 
also,  subject  or  not  subject,  as  the  event  may  require,  to  a  jointure  rent- 
charge  and  the  remedies  for  its  recovery,  the  estate  is  limited  to  the  use  of 
the  trustees  for  a  long  term  of  years  upon  trusts  there  described  as  "  here- 
inafter expressed."  They  are  trusts  for  raising  money  for  portions  of 
younger  children,  if  any,  and  are  more  particularly  described  below. 

Remainders  to  Issue  in  Tail. — Subject  to  the  above-mentioned  term  and 
its  trusts,  the  estate  is  limited,  from  the  death  of  the  settlor,  to  the  children 
of  the  marriage  in  tail.  Further  than  that,  it  is  difficult  to  describe  any 
form  of  limitations  as  usual.  The  term  "  strict  settlement "  imports  no 
more.  In  the  use  of  limitations  in  tail  and  in  tail-male,  and  of  limitations 
to  daughters  successively  and  in  common  with  cross-remainders  between 
them,  the  settlements  which  come  under  observation  exhibit  more  variety 
than  uniformity. 

Mr.  Jarman  thought  that,  according  to  the  usual  manner  in  which  the 
family  estate  of  an  English  nobleman  or  gentleman  was  settled  previously 
to  his  marriage,  the  limitations  were  to  the  use  of  the  intended  husband  for 
his  life,  with  remainder  to  the  first  and  other  sons  of  the  marriage 
successively  in  tail,  with  remainder  to  the  daughters  as  tenants  in  common 
in  tail  (9  Jarm.  Byth.  Oonv.,  2nd  ed.,  212  n.).  This  opinion  seems  to  be 
verified  by  observation  of  the  older  settlements  made  by  owners  of  com- 
paratively small  estates ;  but  even  the  older  settlements  made  by  noblemen 
and  by  large  landowners,  or  by  owners  of  estates  long  held  by  their  families, 
generally  exhibit  more  complex  limitations.  Limitations  in  tail-male 
precede  those  in  tail  general,  and  often  limitations  to  daughters  successively, 
instead  of  in  common.  The  variations  in  strict  settlements  are  principally 
occasioned  by  the  different  degrees  in  which  the  principle  of  preferring  male 
to  female  issue  is  allowed  to  countervail  the  claim  of  propinquity  of  relation- 
ship to  the  person  last  seised  (9  Jarm.  Byth.  Conv.,  2nd  ed.,  222).  Obviously, 
the  prevalence  of  either  idea  over  the  other  will  depend  at  least  as  much  on 
the  prejudices  of  the  settlor  as  on  his  circumstances  and  those  of  his 
property  above  referred  to.  Where,  though  the  settlor — to  use  a  common 
expression — wishes  to  make  an  eldest  son,  the  claim  of  propinquity  of 
relationship  to  him  is  to  his  mind  the  more  cogent  idea,  he  will  settle  his 
land,  subject  to  such  provisions  for  himself,  his  wife,  and  his  younger 
children  as  he  may  think  fit,  on  first  and  other  sons  successively  in  tail, 
with  remainder  to  daughters  in  common  in  tail,  with  remainder  to  his  own 
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right  heirs.  Then  the  land  at  his  death  will  go  to  his  eldest  son  for  an 
estate  descendible  to  all  the  descendants,  female  as  well  as  male,  of  that 
eldest  son,  though  to  males  before  females ;  on  the  determination,  otherwise 
than  by  a  disentailing  assurance,  or  on  failure  of  that  estate,  the  land  will 
go  to  a  second  and  to  all  the  other  sons  successively  according  to  seniority 
for  like  estates,  and  on  their  like  determination  or  failure,  to  the  daughters 
in  common  and  their  descendants. 

Where  the  principle  of  preferring  male  to  female  issue  is  the  more 
prevalent  in  the  settlor's  mind, — where  his  first  wish  is  to  preserve  from  time 
to  time  the  ownership  of  the  whole  property  in  the  eldest  male  of  the  eldest 
male  line  of  his  descendants  for  the  time  being, — he  will  insert  in  his  settle- 
ment at  least  limitations  in  tail-male  to  his  sons  successively,  and  then 
limitations  to  them  in  tail  general  successively.  So,  on  a  failure  of  male 
issue  of  every  elder  son,  the  estate  will  shift  to  a  younger  son  or  his  male 
issue,  and  female  issue  of  elder  sons  will  be  postponed  to  male  issue  of 
younger  sons,  and  the  female  issue  of  the  youngest  son  to  his  male  issue. 
This  involves  the  possibility  of  the  estate  being  enjoyed  by  an  elder  son 
and  his  male  issue  for,  conceivably,  generations,  and  then  passing  to  cousins, 
male  descendants  of  a  younger  son  of  the  settlor,  and  on  failure  of  his  male 
descendants,  reverting  to  daughters  of  the  elder  line.  But  such  occurrences 
are  rare,  the  limitations  taken  in  order  of  limitation  being  usually  defeated 
by  a  disentailing  deed  executed  by  a  tenant  in  tail  under  an  earlier 
limitation.  Often  a  preference  for  the  male  line  is  satisfied  by  such 
limitations  as  these,  and  they  are  followed  by  limitations  to  the  daughters 
of  the  settlor  as  tenants  in  common  in  tail,  with  cross  remainders  between 
them  in  tail ;  but  in  other  cases  settlors  wish  to  carry  it  further,  by  limiting 
the  estate  to  the  daughters  successively  in  tail-male  or  in  tail,  or  both.  If 
the  settlor  chooses  to  limit  the  property  to  the  daughters  successively  in 
tail-male,  it  seems  to  be  more  congruous  with  the  principle  to  which  he  is 
giving  effect,  to  place  those  limitations  after  the  estates  in  tail-male  and 
before  those  in  tail  general  which  are  limited  to  sons,  and  after  the  estates 
in  tail  general  limited  to  sons  to  limit  like  estates  to  the  daughters 
successively. 

limitations  to  Preserve  Contingent  Remainders. — Until  after  the  Eeal 
Property  Act,  1845,  came  into  operation  on  the  1st  of  October  in  that 
year,  every  well-drawn  settlement  of  land  which  contained  limitations  of 
the  legal  estate  to  unborn  children  of  tenants  for  life  contained  also 
limitations  of  uses,  known  as  "  estates  to  preserve  contingent  remainders." 
The  limitations  to  children  create  such  remainders;  and  as  contingent 
remainders,  in  order  to  vest  at  all,  were,  before  the  legislation  presently 
referred  to,  required  to  vest  during  the  continuance  of  the  preceding 
particular  estate  or  at  the  instant  of  its  determination  {Archer's  case,  1597, 
1  Eep.  66  a;  Fearne,  Cont.  Rem.  307),  the  limitations  to  children  were 
liable  to  be  defeated  by  the  forfeiture,  surrender,  or  merger  of  their  parent's 
life  estate.  The  limitation  of  estates  to  preserve  contingent  remainders, — 
which  was  a  limitation,  after  the  determination  of  the  life  estate  by  any  means 
in  the  lifetime  of  its  tenant,  to  the  use  of  trustees  and  their  heirs  during 
the  life  of  that  tenant,  was  expressed  to  be  in  trust  to  preserve  the  re- 
mainders and  subject  thereto  for  the  tenant  for  life, — guarded  the  children's 
estates  from  this  risk,  by  interposing  another  estate  of  freehold  (Gholmley's 
case,  1597,  2  Eep.  50  a),  and  one  less  exposed  to  the  danger  of  destruction 
than  the  parent's  estate,  between  that  estate  and  the  remainders,  it  being 
so  framed  as  to  determine  at  the  moment  at  which  the  children's  estates 
were  made  to  begin.  The  Act  of  1845  put  an  end  to  the  need  of  using 
vol.  xi.  33 
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estates  to  preserve  contingent  remainders  in  ordinary  settlements ;  but  both 
previous  and  subsequent  legislation  has  been  directed  to  a  restriction  of  the 
scope  of  the  common  law  rule  concerning  the  vesting  of  contingent 
remainders,  and  has  at  last  almost  if  not  quite  effected  its  abolition.  As  an 
ordinary  element  of  a  settlement,  the  limitation  of  estates  to  preserve 
contingent  remainders  is  obsolete  (see  Contingent  Remainders). 

Trusts  of  the  Portions  Term. — The  trusts  of  the  term  limited  to  trustees 
for  the  purpose  of  enabling  them  to  raise  out  of  the  estate  money  for  portions 
for  younger  children  constitute  now  one  of  the  largest  parts  of  a  real 
property  settlement,  and,  notwithstanding  the  skilful  labour  in  expressing 
those  trusts  employed  by  generations  of  conveyancers,  the  task  of  framing 
them  correctly  is  still  one  of  difficulty.  They  constitute  a  second  settlement 
within  the  original  one.  That  settles  the  land,  the  trusts  of  the  portions 
term  settles  money  to  be  raised  out  of  the  land. 

A  primary  difficulty  lies  in  defining  the  class  of  children  intended  to 
become  portionists,  and  that  difficulty  is  enhanced  by  a  difference  of 
opinion  among  conveyancers  concerning  the  propriety  of  including  in 
certain  events  particular  persons  in  that  class.  Broadly  speaking,  all 
would  admit  that  the  children  who  should  be  portionists  are  such  as  shall 
attain  twenty-one,  or,  being  girls,  marry  under  that  age,  and  as  do  not 
become  entitled  under  the  settlement  to  the  estate  itself.  The  judgment 
of  the  Court  of  Chancery,  that  this  is  generally  the  intention  of  settlors 
in  making  provisions  of  the  kind,  led  it  early  and  in  many  cases  to  interpret, 
as  bearing  that  meaning,  many  clauses  which  did  not  clearly  express  it. 
For  example,  children  dying  in  infancy  have  been  excluded  (Poulet  v. 
Poulet,  1683,  1  Vern.  204,  321 ;  Warr  v.  Warr,  1702,  Pre.  in  Ch.  213),  and 
others  who  had  attained  twenty-one  have  been  held  to  be  entitled  to  portions 
(Emperor  v.  Rolfe,  1749,  1  Ves.  208),  although  in  both  cases  there  were 
grammatical  difficulties  in  making  those  interpretations  of  the  particular 
trusts.  The  term  "  younger  children  "  has  been  interpreted  as  excluding  a 
younger  son  who  attained  twenty-one  in  his  father's  lifetime,  and  on  his 
death  succeeded  to  possession  of  the  settled  estate  (Chadwiek  v.  Doleman, 
1705,  2  Vern.  528);  and  an  eldest  daughter  who  has  not  been  entitled  to 
the  estate  has  been  held  entitled  as  a  younger  child  to  a  portion  (Beale  v. 
Beetle,  1713,  1  P.  Wms.  244;  G-ilb.  93).  Lord  Cairns,  in  Gollingwood  v. 
Stanhope  (1869,  L.  E.  4  H.  L.  43),  cited  as  an  expression  of  the  law  the 
following  passages  from  a  judgment  of  the  then  Lord  Chancellor  Hatherley, 
delivered  when  a  Vice-Chancellor :  "  Where  the  bulk  of  an  estate  is  settled 
in  strict  settlement,  and  by  the  same  settlement  portions  are  provided  for 
younger  children,  no  child  taking  the  bulk  of  the  estate  by  virtue  of 
the  limitations  in  strict  settlement  shall  take  any  benefit  from  the 
portions " ;  and  "  the  intention  of  the  parties  being  clearly  to  provide 
portions  for  all  the  children,  except  such  as  should  so  take  the  estate, 
the  Court  will  carry  that  intention  into  effect "  (Macoubrey  v.  Jones,  1856, 
2  Kay  &  J.  684,  690,  691). 

The  forms  in  most  frequent  use  by  modern  conveyancers  appear  to  have 
been  framed  to  express  what  the  Court  has  held  the  older  and  less  precise 
forms  to  mean.  These  more  recent  forms  usually  make  all  the  children 
portionists,  except  an  eldest  or  only  son  for  the  time  being  entitled  under 
the  limitations  of  the  settlement  to  the  settled  hereditaments  for  an  estate 
tail  in  possession  or  remainder ;  but  these  forms  also  have  been  differently 
interpreted  by  great  judges,  and,  what  is  more  remarkable,  have  not  wholly 
satisfied  conveyancers  when  they  have  given  full  effect  to  the  above 
described  interpretation  of  the  Court.    Thus,  in  a  case  where  the  definition 
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of  the  class  who  were  to  be  portionists  was  of  the  kind  just  described, 
Lord  Westbury  held  that  an  eldest  son,  entitled  in  remainder  to  an  estate 
in  tail-male  made  under  the  settlement,  having  lived  to  attain  twenty-one, 
married  and  died  in  the  lifetime  of  his  father  and  a  prior  tenant' for  life, 
without  leaving  male  issue,  and  apparently  without  having  enlarged  his 
estate,  his  administratrix  was  entitled  to  share  in  the  money  charged  for 
portions  (Ellison  v.  Thomas,  1862,  1  De  G,  J.  &  S.  18).  In  so  deciding,  the 
Lord  Chancellor  reversed  the  judgment  of  Vice-Chancellor  Kindersley, 
and  Mr.  Waley,  while  admitting  that  Lord  Westbury's  decision  might 
legitimately  result  from  the  presumptions  of  law  applicable  to  the  subject, 
thought  it  opposed  to  convenience  and  to  what  is  usually  the  intention 
(3  Dav.  Conv.,  3rd  ed.,  415  n.).  Evidently,  lawyers  are  not  yet  agreed  how 
every  possible  contingency  ought  to  be  provided  for,  nor  do  their  forms 
indisputably  express  their  intent  in  some  possible  events. 

Usually,  the  settlement  directs  that  the  money  charged  for  portions 
shall  be  raised  on  the  attainment  by  the  portionists  of  their  majority,  or  on 
their  earlier  marriage,  and  the  death  of  the  parent  who  has  a  life  estate  in 
the  land  charged ;  but  the  trustees  are  in  most  cases  authorised  to  raise  the 
portions  during  the  life  of  the  parent,  with  his  or  her  consent.  From  the 
time  at  which  the  sum  charged  ought  to  be  raised  it  bears  interest  (1731, 
2  P.  Wms.  669),  at  four  per  cent,  per  annum,  both  in  England  (Bryant  v. 
Speke,  1748,  1  Ves.  171),  and  now  in  Ireland  (General  Order  211,  made 
under  the  Chancery  (Ireland)  Act,  1867). 

The  means  by  which  the  trustees  may  raise  the  money  are  \isually 
prescribed  by  the  trusts.  Use  of  the  rents  and  profits,  and  sale  or  mortgage 
of  all  or  any  of  the  charged  hereditaments  for  all  or  any  part  of  the  trust 
term,  and  the  sale  of  timber  and  minerals,  or  some  of  those  means,  are  in 
most  cases  specified,  and  mortgage  is  the  means  most  frequently  used. 

The  sum  to  be  raised  is  often,  but  not  always,  made  to  depend  on  the 
number  of  children  who  may  need  portions. 

The  trusts  declared  of  the  money  when  raised,  or  which  may  be  raised, 
resemble  generally  those  in  a  marriage  settlement  of  personalty,  but  the 
power  of  appointing  among  the  beneficiaries  is  usually  given  to  the  parent 
whose  estate  is  charged,  instead  of  to  both  parents  and  the  survivor  of 
them. 

As  interest  does  not  accrue,  with  respect  to  money  charged  for  portions, 
until  the  time  at  which  it  ought  to  be  raised  has  arrived,  it  follows  that  if 
at  the  death  of  the  parent  whose  estate  is  charged  there  are  infant 
expectant  portionists,  no  income  can  be  derived  from  the  portion  to  be 
applied  under  the  statutory  power  for  the  maintenance  and  education  of 
the  expectant  portionists.  Their  need  is  usually  provided  for  by  charging, 
besides  the  money  to  be  raised  for  portions,  maintenance  money  equal  to 
four  per  cent,  per  annum  on  the  expectant  portions  of  the  infants  during 
the  period  intervening  between  their  parent's  death  and  their  attainment  of 
majority,  or,  in  the  cases  of  girls,  marriage. 

Advancement  is  provided  for  by  authorising  the  trustees  to  raise  money 
for  that  purpose.  Where  the  sum  charged  varies  with  the  number  of 
portionists,  the  ordinary  course  is  to  declare  that  the  advancement  shall 
not  be  treated  as  part  of  the  amount  raisable  for  portions,  except  in  the 
event  of  the  child  advanced  becoming  entitled  to  a  portion,  or  of  the 
portions,  with  the  advancement,  exceeding  the  prescribed  maximum  (3  Dav. 
Conv.,  3rd  ed.,  454  n.). 

The  trusts  of  the  portions  term  closes  with  a  declaration  that,  subject 
to  the  prior  trusts  and  to  the  rights  of  the  trustees  in  respect  of  expenses, 
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the  surplus  rents  and  profits  shall  go  to  the  immediate  reversioner. 
Formerly,  a  proviso  for  cesser  of  the  term  was  added;  but  since  1845, 
Lord  Brougham's  Act  (8  &  9  Vict.  c.  112)  for  rendering  the  assignment  of 
satisfied  terms  unnecessary,  has  been  regarded  as  supplying  the  place  of 
that  proviso.  If,  however,  the  term  and  charge  be  created  by  the  exercise 
of  a  power,  that  power  may  require  its  insertion.  If  inserted,  it  should  be 
made  applicable,  if  the  trusts  never  arise ;  if  they  become  unnecessary  or 
incapable  of  taking  effect,  and  if  they  be  performed  (Sugden,  Vendors  and 
Purchasers,  11th  ed.,  774). 

Provisions  for  another  Marriage. — -In  this  case,  again,  it  is  proper  to 
consider  the  contingency  of  the  settlor's  surviving  the  spouse  with  whom 
marriage  is  contemplated,  and  marrying  again.  If  no  other  provisions  than 
those  already  described  be  made  by  the  settlement  on  the  first  marriage, 
the  settlor,  upon  contracting  a  second,  will  not,  if  there  be  issue  of  the  first, 
have  any  estate  or  interest  in  or  power  over  the  land  comprised  in  the 
settlement  on  his  first  marriage,  other  than  his  own  life  estate,  and  the 
reversion  or  remainder  in  fee  expectant  on  the  remainders  in  tail  to  his 
existing  family.  There  may  be,  and  often  are,  reasons  why  no  special 
provision  for  this  contingency  need  or  can  be  made  in  the  supposed 
settlement  on  the  first  marriage,  but  often  it  may  be  possible  and  prudent 
to  make  such  a  provision.  One  sometimes  resorted  to  is  that  of  limiting 
in  the  first  settlement  estates  in  tail  to  sons  of  the  settlor  by  a  subsequent 
marriage  after  those  limited  to  the  sons  of  the  first  marriage,  and,  supposing 
the  settlement  to  contain  a  provision  for  raising  portions,  to  entitle  all  the 
younger  children  of  the  settlor  to  participate  in  the  portions,  and  to  charge 
the  estate  with  a  rent-charge  for  any  spouse  who  may  survive  him  or  her ; 
but  besides  the  sentimental  objections  to  this  method,  such  provisions  in  a 
settlement  on  one  marriage  for  an  after-taken  wife  or  husband  and  issue  by 
that  spouse  fail  to  obtain  the  support  of  the  consideration  of  marriage 
( De  Mestre  v.  West,  [1891]  App.  Cas.  264).  It  therefore  seems  preferable,  if  in 
a  marriage  settlement  any  provisions  for  a  subsequent  marriage  are  made, 
to  make  such  provisions  by  means  of  a  power  reserved  or  given  to  the 
settlor.  So  in  the  first  settlement,  the  settlor  may  reserve  to  himself 
power  on  a  second  marriage  to  charge  the  land  with  a  rent-charge  by  way 
of  jointure  for  an  after-taken  wife,  or  by  way  of  corresponding  provision  for 
an  after-taken  husband,  and  with  money  for  portions  for  children  of  a 
subsequent  marriage,  and  to  create  a  term,  with  appropriate  trusts,  for 
raising  that  money. 

Administrative  Powers. — Until  the  year  1883  it  was  usual  to  insert  a 
large  number  of  administrative  powers  in  a  settlement  of  real  estate,  and 
the  lack  of  them  would  have  caused  great  inconvenience,  but  they  were 
necessarily  very  long.  The  Settled  Land  Acts,  1882  to  1890,  have  given 
powers  of  sale,  exchange,  partition,  enfranchisement,  and  leasing  to  tenants 
for  life,  and  also  powers  to  invest  capital  money  and  to  apply  it  in  making  % 
certain  improvements  known  as  "authorised  investments,"  and  various 
other  ways  which  have  made  the  insertion  of  powers  for  the  like  purposes  in 
settlements  themselves  unnecessary  (see  Settled  Land  Acts).  Additional 
powers  may  be  given ;  and  in  some  settlements,  especially  those  of  large 
estates,  it  is  found  convenient  to  use  that  liberty.  Those  of  the  adminis- 
trative powers  above  described  as  usually  or  often  inserted  in  marriage 
settlements  of  personalty,  which  relate  to  other  matters  than  investment, 
are  also  usually  or  often  inserted  in  settlements  .of  realty. 

The  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65),  s.  6,  contains  pro- 
visions for  the  registration  of  settled  land.    The  statement  of  them  can 
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be  more  conveniently  made  under  other  titles  than  that  of  this  article  (see 
Land  Transfer  ;  Registration  of  Title).    (See  Addenda  in  vol.  xii.) 

Family  Settlements,  Eesettlements,  and  Settlements  in  Support 
of  a  Hereditary  Dignity. 

The  above-mentioned  motives  for  the  insertion  of  limitations  in  tail-male 
before  limitations  in  tail  general,  and  limitations  to  daughters  successively 
instead  of  in  common,  generally  prevail  in  framing  what  are  called  Family 
Settlements.     They  are  also,  in  most  cases,  resettlements  made  after  the 
coming  of  age  of  the  eldest  son  of  parents  on  whose  marriage  land  was  so 
settled  that  he  is  tenant  in  tail  of  it  in  remainder,  immediately  expectant 
on  the  determination  of  the  estates  or  estate  for  life  of  both  or  one  of 
his  parents.     The  tenant  for  life  and  the  tenant  in  tail  in  remainder  can 
together  bar  their  existing  entail  and  dispose  of  the  whole  inheritance,  and 
they  frequently  find  it  convenient  to  do  so.     Two  other  occasions  for  making 
settlements  in  which  the  same  preference  very  frequently  prevails  are  those 
in  which  a  settlor  makes  provision  for  the  support  of  a  hereditary  dignity 
enjoyed  by  himself  or  by  an  object  of  his  bounty,  and  those  in  which  large 
landed  estates  are  settled  by  will.     In  family  settlements  and  in  those, 
whether  made  by  will  or  deed,  by  which  an  owner  endows  another  person 
in  the  first  instance,  a  further  complication  is  frequently  caused  by  the 
creation  of  several  life  estates,  followed  in  every  case  by  remainders  in  tail- 
male  and  tail  general  to  the  issue  of  all,  or  some,  or  one  of  the  tenants  for 
life.     Settlements  of  these  kinds  sometimes  contain  a  long  series  of  limita- 
tions for  life,  every  one  followed  by  remainders  in  tail,  which  may  suggest 
to  a  person  unfamiliar  with  the  working  of  such  dispositions  a  complexity 
and  far-reaching  predetermination   of  future   ownership,  seldom   if   ever 
realised  in  their  operation.     The  persons  to  whom  estates  for  life  with 
remainders  in  tail  are  given  are  usually  brothers,  and  sometimes  sisters  of 
the  first  tenant  for  life,  and  afterwards,  perhaps,  his  uncles,  aunts,  cousins,  and 
even  more  remote  relations.     But  the  practical  effect  of  the  whole  is  little 
more  than  the  creation  of  a  private  canon  of  descent,  impossible  as  such  a 
creation  is  technically.     As  every  tenant  in  fee-simple  can  by  deed  or  will 
defeat  the  expectancy  of  his  heir,  so  every  one  of  the  above-mentioned 
tenants  in  tail  when  in  possession  or  with  the  aid  of  the  tenant  in  possession 
while  a  remainderman,  can  by  inrolled  deed  defeat  all  the  limitations  sub- 
sequent to  his  own,  and  acquire  the  fee-simple.     So  the  imposing  series  of 
destinations  is  usually  cut  short  within  a  few  years  of  its  creation;  but 
although  far  less  effective  than  it  seems  to  be,  such  a  settlement  often  serves 
to  attain  the  wishes  of  its  maker,  and  in  every  case  the  inability  or  indis- 
position of  tenants  in  tail  to  enlarge  their  estates,  or  the  failure  of  lines  of 
issue,  or  both  causes  combined,  may  enable  even  the  last  of  a  long  series  of 
limitations  to  eventually  take  effect  in  possession. 

The  creation  of  additional  life  estates  involves  almost  necessarily  corre- 
sponding additions  of  creations  of,  or  of  powers  in  the  tenants  for  life  to  create 
jointure  rent-charges  for  their  widows,  or,  in  the  case  of  female  tenants  for 
life,  for  their  surviving  husbands,  and  gross  sums  for  the  portions  of  their 
younger  children.  These  are  adaptations  to  the  varied  circumstances  of  the 
methods  of  accomplishing  like  objects  in  the  above-described  marriage 
settlements  of  real  estate.  When,  as  is  most  frequently  the  case,  provisions 
of  income  for  the  surviving  spouses,  and  of  gross  sums  for  the  portions  of 
younger  children  of  tenants  for  life,  other  than  the  first  in  order  of  limita- 
tion, are  made  by  way  of  powers  conferred  on  those  tenants  for  life,  it  is  usual 
to  provide,  that,  though  those  powers  may  be  exercised  before  the  donees  of 
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them  shall  become  entitled  as  tenants  for  life  in  possession,  those  exercises 
shall  not  be  effectual  unless  they  or  their  issue  shall  become  so  entitled ;  that 
the  estate  shall  not  become  charged  with  larger  than  certain  specified 
amounts  of  rent-charges  and  portions  sums  respectively ;  that  the  charges 
made  by  several  donees  shall  take  effect  in  the  order  of  the  estates  of  the 
donees  of  the  powers,  so  as  that  those  made  by  the  earlier  life  tenants  shall 
be  answered,  though  those  of  the  later  ones  may  fail,  and  that  charges  made 
by  the  same  donee  shall  operate  in  the  chronological  order  of  the  exercises 
of  the  powers. 

A  resettlement  by  a  father  and  son,  being  tenants  for  life  in  possession 
and  in  tail  in  remainder  respectively,  usually  confirms  the  old  or  creates  a 
new  estate  for  life  in  the  father,  and  instead  of  the  son's  estate  in  tail  gives 
to  him  one  for  life  only,  with  remainders  to  his  issue  in  tail.  Other  life 
estates  may  be  given  successively  to  other  children  of  the  father,  with  a 
remainder  in  tail,  after  every  one,  to  the  issue  of  the  tenant  of  that  life 
estate.  When  land  is  intended  to  be  enjoyed  by  several  lines  of  issue 
respectively,  it  is  customary,  wherever  the  person  from  whom  any  inherit- 
able line  of  issue  is  to  spring  is  living  when  the  settlement  is  made,  to 
make  that  person  a  tenant  for  life  only,  with  remainders  in  tail  to  his  issue. 
Thus  in  the  resettlement  just  referred  to,  not  only  the  father  and  his  eldest 
son,  but  also  the  father's  younger  sons  successively,  according  to  seniority, 
or  in  some  cases  the  daughters  also,  receive  life  estates,  every  one  followed 
by  remainders  in  tail  to  the  issue  of  its  tenant.  After  the  limitations  to 
the  youngest  existing  child  of  the  father,  and  that  child's  issue,  remainders 
usually  follow  to  future  children  of  the  father  in  tail  special  and  general,  or 
general  only.  In  order  to  accomplish  the  end  of  this  course  of  settlement 
in  a  case  where  the  instrument  is  a  will,  which  may  not  become  an  operative 
settlement  until  after  the  lapse  of  a  long  period  from  its  execution,  and 
children  unborn  at  the  date  of  the  will  may  be  born  before  the  death  of  the 
testator,  there  is  often  inserted  in  such  a  will  a  proviso  that  in  every  case 
in  which,  before  the  testator's  death,  a  child  shall  be  born,  who,  by  virtue 
of  the  preceding  limitations,  and  but  for  that  proviso,  would  be  a  tenant  in 
tail  by  purchase,  shall  not  be  so  entitled  in  tail,  but  shall  be  entitled  to  the 
settled  hereditaments  for  his  life  only,  without  impeachment  of  waste  and 
with  remainder  to  the  use  of  his  first  and  other  sons  successively,  according 
to  their  respective  seniorities  in  tail. 

Name  and  Arms,  and  other  Shifting  Clauses. 

In  some  cases  settlors  wish  that  in  certain  contingencies  the  destination 
they  primarily  give  to  the  settled  property  may  be  wholly  or  partially 
superseded  in  favour  of  another  which  they  desire  to  give  to  it  on  the 
occurrence  of  the  supposed  event.  Clauses  prepared  to  effect  such  wishes 
all  answer  the  description  of  shifting  clauses,  but  one  class  of  them  are 
known  as  Names  and  Arms  Clauses,  and  the  term  Shifting  Clauses  is  usually 
reserved  for  the  rest. 

The  event  on  the  occurrence  of  which  a  Name  and  Arms  Clause  is 
intended  to  operate  is  that  of  the  settled  estate  vesting  by  purchase,  under 
the  limitations  of  the  settlement,  in  some  person  who  does  not  bear  the 
name  and  arms  of  the  settlor  for  an  estate  for  life,  or  in  tail  male,  or  iu  tail 
in  possession.  The  primary  object  of  a  settlement  may  be  such  a  person,  as 
where  an  owner  settles  his  estate  on  his  sister's  son  for  life,  with  remainders 
over.  That  nephew  in  most  cases  would  not  use  the  name  or  be  entitled  to 
bear  the  arms  of  the  settlor.  The  event  may  also  happen  where  limitations 
in  tail,  or  limitations  for  life  followed  by  remainders  in  tail,  are  given  to 
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females.  A  Name  and  Arms  Clause  begins  by  declaring  that  every  person 
intended  to  be  affected  by  it, — e.g.  every  person  who,  by  virtue  of  the  settle- 
ment, shall  become  entitled  as  tenant  for  life,  or  as  tenant  in  tail  male,  or 
tail  general,  to  the  possession  of  the  settled  property,  and  shall  not  then  use 
the  surname  and  be  entitled  to  bear  the  arms  the  settlor  wishes  to  be  used 
and  borne,  and  every  person  whom  any  female  becoming  so  entitled  shall 
marry, — shall,  within  a  specified  time  after  becoming  so  entitled,  or  in  the 
case  of  an  infant  after  his  coming  of  age,  or  in  the  case  of  a  husband  after 
his  marriage,  endeavour  to  obtain  a  proper  licence  from  the  Crown,  to  adopt 
and  bear  the  prescribed  name  and  arms,  and  shall,  after  obtaining  the  same 
licence,  always  use  and  bear  the  name  and  arms.  Next,  after  describing  the 
possible  cases  of  disobedience,  the  clause  proceeds  to  declare  that  in  every 
such  case  the  estate  limited  to  the  person  who,  or  whose  husband,  shall  so 
disobey,  shall  determine,  and  that  the  land  shall  devolve  in  the  way  in  which 
the  settlor  may  wish  that  in  the  supposed  event  it  shall  devolve.  In  most 
cases  the  substituted  destination  is  that  which  the  settlement  would  have 
given  to  the  land  if  the  forfeited  estate  had  then  expired  by  the  death,  or 
the  death  and  failure  of  issue  of  the  tenant.  This  limitation  is  commonly 
qualified  by  a  proviso,  determining,  if  the  next  estate  in  order  of  limitation 
is  only  a  contingent  one,  the  destination  of  the  rents  which  shall  accrue 
before  the  contingent  estate  vests  or  fails,  and  some  subsequent  remainder- 
man becomes  entitled  in  possession. 

Shifting  clauses  of  like  character  have  been  employed  to  secure  com- 
pliance with  a  settlor's  expressed  wish  that  the  person  he  proposed  to 
benefit  should  profess  adherence  to  a  specified  form  of  religion,  or  live  at  a 
specified  place. 

The  insertion  of  a  Name  and  Arms  Clause  in  a  settlement  made  under 
the  Infants  Settlement  Act  has  been  approved  by  the  Court  (In  re  Williams, 
1860,  6  Jur.  N.  S.  1064),  but  not  a  condition  against  the  profession  of  the 
Eoman  Catholic  religion  (ibid.),  and  since  1882  a  clause  intended  to  secure 
residence  at  a  particular  place  has  been  void,  in  so  far  as  it  may  tend  or 
operate  to  prevent  the  tenant  for  life  from  exercising,  or  to  induce  him  to 
abstain  from  exercising,  or  to  put  him  into  a  position  inconsistent  with 
his   exercising   any   power   under   the   Settled    Land    Act,    1882,    s.    51 

(2). 

The  term  "  Shifting  Clause,"  though  applicable  to  any  of  those  by  which 

settlors  seek  to  secure  compliance  by  their  beneficiaries  with  some  injunction 
they  give  to  them,  is  more  commonly  used  to  denote  a  provision  for  a  case 
in  which  a  settlor  desires  to  give  the  property  a  particular  destination  only  if 
some  specified  event  do  not  or  until  it  does  happen.  The  event  contem- 
plated is  in  most  cases  the  devolution  on  the  beneficiaries  under  the  parti- 
cular settlement  of  another  estate  settled  on  a  different,  generally  an  elder, 
branch  of  the  family ;  in  which  event  the  settlor  wishes  the  estate  he  settles 
to  shift  to  another,  and  generally  a  still  younger,  branch  of  the  same  family. 
There  is  great  difficulty  in  so  framing  such  clauses  as  to  give  effect  to  the 
settlor's  wishes,  or  to  what  would  be  his  wishes  in  the  many  unforeseen 
events  which  may  possibly  occur.  With  reference  to  every  variety  of  shift- 
ing clause,  Mr.  Butler  remarked  that  "  so  many  circumstances  deserve  minute 
attention  and  accurate  expression,  as  to  render  it  a  clause  of  singular  nicety  " 
(Co.  Litt.  327  a,  note  283). 

Voluntary  Settlements. 
A  settlement  for  which  the  settlor   obtains,  neither   for   himself  nor 
another  person,  a  marriage  or  any  other  valuable  consideration,  is  called 
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voluntary.  Such  settlements  are  gifts,  and  may  be  made  for  the  benefit 
chiefly  of  either  the  donees  or  the  donors.  In  each  case  the  settlor  may 
reserve  interests  to  himself,  as  well  as  give  some  to  others ;  but  in  settle- 
ments of  the  one  kind,  gift  is  his  chief  purpose ;  in  the  other,  it  is  self- 
protection.  The  former  needs  no  explanation.  The  motive  for  the  latter 
is  a  consciousness  in  the  settlor  of  some  weakness  of  character,  or  of  some 
circumstances  in  consequence  of  which  he  may  lose  the  property  he  pro- 
poses to  settle.  Settlements  of  both  classes — praiseworthy  or  prudent,  as 
they  may  be  respectively — the  Court  scrutinises  with  something  like 
suspicion.  If  impeached,  the  burden  of  proving  that  the  settlor  made  the 
settlement  with  needful  counsel,  intelligence,  and  freewill  lies  on  those  who 
claim  under  it.  The  absence  of  a  power  of  revocation  is  a  circumstance 
that  needs  explanation.  Such  settlements  must  convey  the  legal  property 
in,  or  declare  a  trust  of  the  subject-matter ;  for  specific  performance  of  a 
contract  or  covenant  to  make  such  a  settlement  will  not  be  decreed.  Equity 
will  not  complete  imperfect  gifts.  A  voluntary  covenant,  however,  may 
give  a  right  of  action  for  damages. 

Post-nuptial  Settlement. 

These  settlements  are  usually  voluntary  settlements.  They  resemble 
marriage  settlements  in  having  the  spouse  and  children  of  the  settlor  or  the 
one  or  the  other  for  the  objects  or  object  of  the  settlement,  and  they  differ 
from  marriage  settlements  in  lacking  the  support  of  the  consideration  of 
marriage.  They  are,  however,  supported  by  what  is  called  a  "good,"  as 
distinguished  from  a  "  valuable,"  consideration,  and  less  than  other  voluntary 
settlements  excite  suspicion.  A  good  consideration,  JBlackstone  wrote,  is 
such  as  that  of  blood  or  of  natural  love  and  affection,  when  a  man  grants 
an  estate  to  a  near  relation ;  being  founded  on  motives  of  generosity, 
prudence,  and  natural  duty ;  a  valuable  consideration  is  such  as  money, 
marriage,  or  the  like,  which  the  law  esteems  an  equivalent  given  for  the 
grant,  and  is  therefore  founded  on  motives  of  justice  (2  Com.  297 ;  Currie 
v.  Misa,  1875,  L.  E.  10  Ex.  153,  162). 

Separation  Deeds. 

The  occurrence  of  unhappy  differences  between  a  husband  and  a  wife  is 
usually  referred  to  in  a  Separation  Deed  as  the  cause  of  their  agreement  to 
live  separately,  and  it  constitutes  the  occasion  on  which  a  settlement  of  this 
description  is  made.  The  deed  usually  contains  covenants  by  the  husband 
with  a  trustee  for  the  wife  to  permit  her  to  live  separately,  and,  in  cases 
where  that  is  still  necessary,  to  enjoy  property  as  if  she  were  sole, — if  she 
die  testate,  to  permit  probate  of  her  will, — or,  if  she  die  intestate,  to  per- 
mit administration  to  her  property  to  be  taken  by  her  next-of-kin  in 
exclusion  of  his  marital  right.  Usually  provisions  for  her  separate  mainten- 
ance are  inserted,  and  it  is  not  usual  to  qualify  them  by  a  dum  casta  clause 
(Hart  v.  Hart,  1881, 18  Ch.  D.  670).  On  the  other  hand,  the  trustee  covenants 
that  the  wife  shall  not  molest  the  husband  or  endeavour  to  compel  him  to 
cohabit  with  her,  and  that  the  trustee  will  indemnify  the  husband  against 
her  debts.  Stipulations  concerning  the  custody  of  children  of  the  marriage 
are  often  inserted. 

The  occasion  of  the  settlement  must  be  a  separation  which  has  already 
been,  or  will  immediately  be,  accomplished.  An  agreement  for  future 
separation  is  void  as  against  the  policy  of  the  law.  A  return  to  cohabita- 
tion usually  puts  an  end, to  the  operation  of  the  deed  (Westmeath  v.  Salis- 
twry,  1831,  5  Bli.  N.  S.  339). 
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Settlements  on  Divorce  and  Judicial  Separation. 

The  last  class  of  occasions  on  which  settlements  are  made  are  the 
judicial  separation  and  divorce  of  married  persons.  The  settlements  made 
in  such  events  derive  their  authority,  not  so  much  from  the  settlors'  acts  in 
making  them,  as  from  the  Orders  of  the  Court  issued  in  exercise  of  statute- 
given  powers  {In  re  Stephenson,  [1897]  1  Q.  B.  638,  641).  The  Ecclesi- 
astical Courts,  indeed,  did  in  cases  of  divorce  a  mensd  et  thoro,  and  the 
Probate  Division  does  in  cases  of  judicial  separation  exercise  an  older 
jurisdiction  to  order  payment  of  alimony  by  a  husband  to  a  wife,  both 
pendente  lite  and  permanently.  Moreover,  in  Private  Divorce  Acts,  pro- 
visions for  the  wife  out  of  the  husband's  estates  were  customary,  but  for 
all  other  provisions  to  be  made  on  the  occasions  now  under  consideration, 
the  only  authorities  are  sections  in  the  Matrimonial  Causes  Act,  1857, 
and  in  the  statutes  amending  it.  The  first  of  these  sections  contained 
in  the  original  Act  has  enabled  the  Court  to  do  on  a  decree  for  dis- 
solution of  a  marriage  what  the  House  of  Lords  had  done  in  passing 
Divorce  Bills.  The  Court  may,  if  it  thinks  fit,  order  the  husband,  to  the 
satisfaction  of  the  Court,  to  secure  to  the  wife  such  a  gross  sum  of  money, 
or  such  an  annual  sum  of  money,  for  any  term  not  exceeding  her  own  life, 
as,  having  regard  to  her  fortune  (if  any),  to  the  ability  of  the  husband, 
and  to  the  conduct  of  the  parties,  it  shall  deem  reasonable,  and  for  that 
purpose  may  refer  it  to  any  one  of  the  conveyancing  counsel  of  the  Court 
to  settle  and  approve  of  a  proper  deed  or  instrument  to  be  executed  by 
all  necessary  parties  (20  &  21  Vict.  c.  85,  s.  32).  Under  a  later  Act 
the  Court  may  order  the  payment  of  monthly  or  weekly  sums  for  the 
wife's  maintenance,  and,  if  the  husband  becomes  unable  to  pay,  modify  or 
temporarily  suspend  the  order  and  again  revive  it  (29  Vict.  c.  32,  s.  1). 
The  original  Act  also  enables  the  Court,  where  damages  are  recovered  by  a 
husband  against  a  co-respondent,  whether  in  an  action  for  dissolution  of 
marriage  or  for  judicial  separation,  to  direct  in  what  manner  such  damages 
shall  be  paid  or  applied,  and  to  direct  that  the  whole  or  any  part  thereof 
shall  be  settled  for  the  benefit  of  the  children  (if  any)  of  the  marriage,  or  as  a 
provision  for  the  maintenance  of  the  wife  (20  &  21  Vict.  c.  85,  s.  33).  Again, 
upon  pronouncing  sentence  of  divorce  or  judicial  separation  for  adultery  of  a 
wife  entitled  to  any  property  in  possession  or  reversion,  the  Court  may,  if 
it  shall  think  proper,  order  such  settlement  as  it  shall  think  reasonable  of 
such  property  or  any  part  thereof,  for  the  benefit  of  the  innocent  party  and 
the  children,  or  either  or  any  of  them  (s.  45).  A  later  Act  made  such  a  settle- 
ment valid  "notwithstanding  the  existence  of  the  disability  of  coverture  at  the 
time  of  the  execution  thereof  "  (23  &  24  Vict.  c.  144,  s.  6),  and  authorised 
the  Court,  after  a  final  decree  of  nullity  or  dissolution  of  marriage,  to  in- 
quire into  the  existence  of  ante-nuptial  or  post-nuptial  settlements  made  on 
the  parties  whose  marriage  is  the  subject  of  the  decree,  and  to  make  such 
orders  as  it  should  think  fit  with  reference  to  the  application  of  the  whole 
or  a  portion  of  the  property  settled,  either  for  the  benefit  of  the  children  of 
the  marriage  or  for  that  of  their  respective  parents  (s.  5).  The  Court  now 
can  exercise  this  power  though  there  is  not  a  child  (41  &  42  Vict.  c.  19,  s.  3). 
Last,  in  cases  of  applications  for  restitution  of  conjugal  rights,  when  made 
by  the  wife,  the  Court  may  compel  compliance  with  its  decree  by  ordering 
the  respondent  to  make  to  the  petitioner  periodical  payments,  and  to  secure 
the  same  by  a  proper  instrument  to  be  approved  by  a  conveyancing  counsel 
of  the  Court  and  to  be  executed  by  the  necessary  parties ;  where  the 
husband  is  the  applicant  and  the  wife  is  entitled  to  any  property  in  posses- 
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sion  or  reversion,  or  is  in  the  receipt  of  any  profits  of  trade  or  earnings, 
the  Court  may,  if  it  shall  think  fit,  order  a  settlement  to  be  made,  to  its 
satisfaction,  of  such  property  or  any  part  thereof,  for  the  benefit  of  the 
petitioner  and  of  the  children,  or  either  or  any  of  them,  or  may  order  part  of 
such  profits  or  earnings  to  be  periodically  paid  by  the  respondent  to  the 
petitioner  for  his  own  benefit,  or  to  the  petitioner  or  any  other  person  for 
the  benefit  of  the  children  of  the  marriage,  or  either  or  any  of  them  (47  & 
48  Vict.  c.  68,  ss.  2,  3  ;  Brown  and  Powles's  Divorce  Practice,  5th  ed.,  1889 ; 
Eules  and  Eegulations,  26th  Dec.  1865,  ibid.  pp.  567-601).  Moreover, 
Courts  of  summary  jurisdiction  may,  after  the  conviction  of  husbands  of 
certain  assaults  on  their  wives,  or  after  certain  acts  of  desertion,  cruelty, 
and  neglect,  and  among  other  remedies,  order  payment  by  the  husband 
of  weekly  sums  not  exceeding  £2,  and  vary  and  discharge  such  orders 
(58  &  59  Vict.  c.  39). 

Neither  protection  orders  made  for  the  benefit  of  deserted  wives  (20  & 
21  Vict.  c.  85,  s.  21 ;  21  &  22  Vict.  c.  108,  ss.  6,  8)  nor  the  several  Married 
Women's  Property  Acts  strictly  relate  to  settlements.  They  only  abridge 
the  former  rights  of  husbands  to  the  property  of  their  wives ;  but  the  19th 
section  of  the  Married  Women's  Property  Act,  1882,  expressly  protects 
settlements  and  agreements  for  settlements  made  or  to  be  made  before  or 
after  marriage  respecting  property  from  being  interfered  with  or  affected 
by  the  Act. 

The  Divorce  Acts  also  authorise  the  Court  in  proceedings  for  judicial 
separation,  decrees  of  nullity,  and  dissolution  to  make  both  interim  and 
permanent  provisions  with  respect  to  the  custody,  maintenance,  and  educa- 
tion of  the  children  (20  &  21  Vict.  c.  85,  s.  35 ;  22  &  23  Vict.  c.  61, 
s.  5). 

Observations  on  the  Divorce  Division's  exercise  of  the  above-described 
Powers. — In  the  exercise  of  the  powers  given  by  statute  to  the  Divorce 
Division,  the  Court  has  recognised  the  rule  that  it  should  consider  "  the 
wife's  fortune,  the  ability  of  the  husband,  and  the  conduct  of  the  parties," 
which  was  by  the  first  Act  prescribed  for  its  guidance  in  ordering  permanent 
maintenance  (20  &  21  Vict.  c.  85,  s.  32),  as  also  intended  to  guide  it,  not 
only  in  ordering  periodical  payments  under  the  amending  enactment  (29 
Vict.  c.  32,  s.  1 ;  Bishop  v.  Bishop,  [1897]  Prob.  138, 164),  but  also  in  exercis- 
ing its  power  to  vary  settlements  (22  &  23  Vict.  c.  61,  s.  5 ;  Chetwynd  v.  Ghet- 
wynd,  1865,  L.,E.  1  P.  &  D.  39,  45).  Soon  after  the  passing  of  the  first 
Act,  Sir  C.  Cresswell,  J.  O.,  adverting  to  the  practice  of  the  House  of  Lords 
in  passing  Divorce  Bills,  thought  that  an  innocent  wife  having  elected  to 
obtain  a  dissolution  of  the  marriage,  was  not  entitled  to  a  maintenance  dum 
casta  (Fisher  v.  Fisher,  1861,  2  Sw.  &  Tr.  410) ;  but  in  a  later  case,  Lord 
Penzance,  then  Sir  J.  P.  Wilde,  P.,  held  that  such  an  election  did  not  disen- 
title an  innocent  wife  to  such  a  provision  as  she  would  otherwise  be  entitled 
to  (Sidney  v.  Sidney,  1865,  34  L.  J.  P.  M.  &  A.  122).  That  provision,  follow- 
ing the  rule  of  the  Ecclesiastical  Courts  with  reference  as  to  alimony,  the 
learned  judge  fixed  at  about  one-third  of  the  joint  income  (ibid.).  When 
the  wife  is  the  offender,  the  Court  considers  the  nature  and  extent  of  the 
pecuniary  change  wrought  by  her  criminality,  and  thinks  it  just  that  the 
husband  shall  not  be  wholly  deprived  of  means  to  the  scale  of  which  he 
may  have  learned  to  accommodate  his  mode  of  life,  and  that  the  wife 
should  not  be  permitted  to  bear  off  to  an  adulterer  funds  intended  at  the 
time  of  the  marriage  for  the  use  of  the  husband  and  wife  (March  v.  March, 
1867,  L.  E.  1  P.  &  D.  440).  The  circumstances  in  each  case  must  be  con- 
sidered, and  one-third  may  be  too  much.     What  would  be  an  adequate 
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jointure  has  been  referred  to  as  a  test  (Kettlewell  v.  Kettlewell,  [1898]  Prob. 

The  above-mentioned  gift  to  the  Court  of  power  to  discharge,  modify,  or 
suspend  maintenance  orders  has  enabled  it  to  make  them  against  husbands 
in  the  enjoyment  of  precarious  incomes,  or  such  as  are  wholly  dependent  on 
the  generosity  of  friends  (Hanhury  v.  Hanbury,  [1895]  App.  Cas.  417; 
JBonsor  v.  Bonsor,  [1897]  Prob.  77). 

Bum  casta  vixerit  Clause. — Income  provided  for  a  wife  out  of  her 
husband's  property  is  made  to  continue  dum  sola  et  casta  (Sidney  v.  Sidney, 
1865,  34  L.  J.  P.  M.  &  A.  122);  but  when  derived  from  her  own  property, 
and  her  conduct  is  irreproachable,  the  restricting  clause  is  omitted  (Gladstone 
v.  Gladstone,  1876,  1  P.  &  D.  442).  Moreover,  sola  may  be  proper  without 
casta,  for  though  it  is  unjust  to  make  an  allowance  cease  on  marriage  and 
not  on  illicit  intercourse,  it  is  an  insult  to  a  woman  of  spotless  character  to 
provide  against  the  contingency  of  such  a  provision  becoming  necessary 
( Wood  v.  Wood,  [1891]  Prob.  272,  276).  In  a  case  of  nullity  the  Court  has 
ordered  her  settled  property  to  be  reconveyed  to  her  (A.  otherwise  M.  v.  M., 
1884,  10  P.  D.  178).  Both  dispositive  powers  and  powers  to  appoint  new 
trustees  have  been  extinguished  or  qualified  (Bosvile  v.  -Bosvile,  1888,  13 
P.  D.  76 ;  Oppenheim  v.  Oppenheim,  1884,  9  P.  I).  60.) 

Duties  of  Advisers  of  Settlors. 

The  various  occasions  on  which  settlements  are  made  suggest  the  end  to 
be  attained  by  them  respectively,  and  the  duties  of  those  concerned  in  their 
preparation  respectively.  The  proper  performance  by  such  persons  of 
chose  duties  is  sometimes  important,  not  only  to  their  own  justification, 
but  also  to  the  legal  efficacy  of  the  instrument  they  have  concurred  in 
creating. 

Upon  marriage, — the  first  and  chief  occasion  of  making  a  settlement, — 
all  that  is  thereby  suggested  is  a  series  of  provisions  beginning  to  operate  at 
the  solemnisation  of  the  marriage  for  the  benefit  of  the  spouses  or  of  one 
of  them,  and  that  of  possible  issue  of  the  marriage.  The  occasion  does  not 
suggest  any  change  in  what,  if  the  settlement  had  not  been  made,  would 
have  been  the  course  of  devolution  of  the  property,  after  or  in  the  event  of 
determination  or  failure  of  those  provisions. 

Settlements  on  marriage  are  transactions  between  persons,  of  whom 
both  are  not  unlikely  to  be,  and  the  intended  wife  in  the  greater  number  of 
cases  is,  wholly  unversed  in  such  matters  as  the  future  destination  of 
property  and  the  administration  of  business.  In  most  cases  the  settlement 
is  made  for  the  protection  of  the  intended  wife,  and  in  most  she  needs 
counsel.  Where  in  such  a  case  a  girl  trusted  her  father,  and  used  his  advice 
and  agency  in  negotiation  and  in  the  instruction  of  a  solicitor  for  her, 
Lords  Justices  Cotton  and  Lopes  thought  that  she  did  rightly,  and  they 
differed  from  Kekewich,  J.,  who  appeared  to  be  of  opinion  that  a  solicitor 
should  be  instructed  to  guard,  independently  of  the  father,  the  interests  of 
the  daughter  and  intended  wife  (Tucker  v.  Bennet,  1887,  34  Ch.  D.  754 ; 
1887,  38  Hid.  1.  Where  a  man  about  to  marry  undertook,  as  agent  for  bis 
intended  wife,  to  have  a  settlement  of  her  property  prepared,  he  was  held 
to  have  been  bound  to  have  such  a  contract  prepared  as  the  Court  would 
sanction  (Corley  v.  Lord  Stafford,  1857,  1  De  G.  &  J.  Ch.  238;  Clark  v. 
Girdwood,  1877,  7  Ch.  D.  9). 

Usually  the  intended  wife's  solicitor  prepares  the  deeds  at  the  intended 
husband's  cost  (Helps  v.  Clayton,  1864,  17  C.  B.  N.  S.  553 ;  32  Sol. 
J.  84). 
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It  often  happens,  indeed,  that  in  a  settlement  made  on  marriage,  pro- 
visions for  other  purposes  than  those  above  mentioned  are  inserted,  but 
their  insertion  is  not  suggested  by  the  marriage,  but  by  other  circumstances. 
The  settlor  may  have  children  by  a  former  marriage  for  whom  he  wishes  to 
provide,  or  it  may  be  prudent  to  reserve  power  to  provide  for  a  subsequent 
marriage.  Moreover,  property  is  often  settled  on  behalf  of  a  spouse  by 
another  person,  and  it  may  be  a  term  of  the  gift  that  some  interest  to  the 
donor,  or  to  someone  else,  shall  be  reserved  or  created  out  of  the  property 
given,  or  the  donor  may  choose  to  limit  the  gift  to  parties  to  the  intended 
marriage,  and  issue  of  that  marriage  and,  subject  to  that  gift,  to  impress  on 
the  property  an  ultimate  trust  for  some  other  person  or  persons  than 
the  spouse  on  whose  behalf  he  makes  the  settlement. 

When  a  tenant  in  tail  in  remainder  on  coming  of  age  joins  his  father 
in  barring  the  old  entail  and  resettling  the  estate,  the  resettlement  or 
family  settlement  so  made  is  a  matter  for  bargain  between  the  father  and 
son.  In  its  simplest  form  the  father  provides  for  his  son  an  income  out  of 
the  estate  during  their  joint  lives,  and  the  son  secures,  in  the  event  of  the 
failure  of  his  own  issue,  the  devolution  of  the  property  on  the  younger 
branches  of  his  father's  family.  Often  both  parties  need  other  benefits  for 
themselves  respectively,  each  at  the  expense  of  the  other.  In  these  cases 
it  is  prudent  and  often  indispensable  that  each  party  should  be  advised  by 
a  separate  solicitor.  If  he  be  not,  there  is  a  danger  of  the  transaction 
being  set  aside  on  the  ground  that  one  party,  usually  the  son,  did  not 
understand  the  bargain,  and  did  not  mean  to  do  what  the  settlement 
expresses.  The  Court,  indeed,  approaches  the  consideration  of  a  family 
arrangement  with  a  favourable  prejudice,  subject  to  its  being  satisfied  that 
the  parties  were  so  personally  competent  to  judge,  and  so  efficiently  advised 
as  that  it  ought  to  be  inferred  that  they  understood  and  intended  to  do 
what  they  did. 

Those  who  are  required  to  advise  persons  proposing  to  make  voluntary 
settlements,  either  chiefly  with  the  purpose  of  benefiting  others,  or  chiefly 
in  order  to  guard  against  their  own  weakness,  need  to  take  special  pre- 
cautions, first  in  protection  of  their  clients,  and  secondly  in  order  to  secure 
the  proposed  settlement  against  the  imputations  to  which  voluntary  settle- 
ments are  primarily  liable.  Those  precautions  are  to  satisfy  themselves 
that  their  clients  are  of  competent  mental  power, — that  they  are  free  from 
any  improper  influence  — that  they  understand  what  is  proposed  to  be  done, 
and  that  they  wish  to  do  it.  In  particular,  the  difference  between  a  revoc- 
able and  an  irrevocable  act  should  be  made  clear  to  every  such  settlor,  and 
a  power  of  revocation  should  be  inserted  unless  the  maker  of  the  instru- 
ment,— understanding  the  difference  and  exercising  freely  his  own  choice, — 
wishes  the  settlement  to  be  irrevocable.  In  order  to  protect  the  settle- 
ments so  far  as  may  be  against  subsequent  attack  on  the  grounds  of 
incompetence  or  misapprehension  in  the  settlor,  or  of  his  having  acted 
under  any  undue  influence,  the  solicitor  should  make  and  keep  written 
memoranda  of  the  means  he  used  to  satisfy  himself,  and  of  the  acts  by  the 
settlor  which  satisfied  him  that  none  of  the  above-mentioned  reasons  for 
impugning  the  validity  of  the  settlement  existed. 

Stamps. 

An  instrument  whereby  any  definite  and  certain  principal  sum 
of  money,  or  any  definite  and  certain  amount  of  stock,  or  any 
security  is  settled  or  agreed  to  be  settled  must  be  impressed  with  an  ad 
valorem  stamp  of  five  shillings  per  cent.  (Stamp  Act,  1891,  Sched.  Settle- 
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ment).     On  a  settlement  of  any  other  subject-matter  the  stamp  is  a  ten- 
shilling  one  (see  Stamps). 

[Authorities. — Peachy  on  Settlements,  1860  ;  Waley  in  vol.  iii.  of  David- 
son's Conveyancing,  3rd  ed.,  1873 ;  Vaizey  on  Settlements,  1887.] 


Several  Fishery.-— See  Fisheries. 


Several  Inheritance  —  An  inheritance  conveyed  so  as  to 
descend  or  come  to  two  persons  severally  by  moieties,  etc.  (Tomlins, 
Zaiv  Diet.). 


Severalty,  Estate  in. — This  is  the  ordinary  species  of  owner- 
ship. An  estate  is  said  to  be  held  in  severalty  where  a  person  holds  it  in 
his  own  right,  without  any  other  person  being  joined  or  connected  with 
him  therein.  It  is  thus  distinguished  from  an  estate  held  in  joint-tenancy 
(a.v.),  in  coparcenary  (see  Parceners),  or  in  common  (see  Tenancy  in 
Common). 


Sewer. — The  law  on  this  matter  has  to  some  extent  been  already 
discussed  under  the  heading  Drain,  vol.  iv.  p.  353.  Under  the  Public 
Health  Act,  1875,  the  word  "  sewer  "  includes  all  pipes  used  for  conveying 
sewage  away  from  two  or  more  houses  (s.  4).  If  a  pipe  is  merely  used 
for  the  drainage  of  one  building  or  premises  within  the  same  curtilage,  and 
conveys  the  sewage  into  a  cesspool  or  a  sewer,  it  is  a  drain.  The  distinc- 
tion is  important,  as  the  occupier  or  owner  of  the  premises  is  responsible 
for  a  drain,  while  sewers  vest  in  law  under  the  control  of  the  local  sanitary 
authority  (s.  13).  In  London  the  definition  of  sewer  is  the  same  as  that 
given  by  the  Public  Health  Act ;  but  sometimes  a  drain  may  serve  more 
than  one  house,  as  that  word  includes  "  any  drain  for  draining  any  group  or 
block  of  houses  by  a  combined  operation  under  the  order  of  any  vestry  or 
district  board"  (18  &  19  Vict.  c.  120,  s.  250).  It  has  frequently  been 
decided  that  where  a  pipe,  supposed  to  be  a  private  drain,  takes  the 
sewage  of  two  or  more  houses,  it  ipso  facto  becomes  a  sewer  (Humphries  v. 
Cousins,  1877,  2  C.  P.  D.  239 ;  St.  Martin's  Vestry  v.  Bird,  [1895]  1  Q.  B. 
428).  In  such  cases  the  drain  becomes  a  sewer  from  the  point  where  it 
receives  the  sewage  of  the  additional  house  (Kershaw  v.  Taylor,  [1895] 
2  Q.  B.  471).  The  result  of  this  state  of  the  law  was  found  to  be  that 
builders,  by  making  a  drain  serve  two  or  more  houses, — often  without  the 
sanction  or  even  the  cognisance  of  the  sanitary  authority, — were  enabled 
to  get  rid  of  the  liability  to  keep  such  drain  in  repair,  which  would 
properly  attach  to  themselves  or  to  those  who  should  subsequently 
become  owners  of  such  houses,  and  to  shift  the  burden  on  to  the  local 
authority,  i.e.  the  ratepayers  of  the  district  generally.  A  partial  remedy 
for  this  anomaly  has  been  provided  by  the  Public  Health  Act,  1890,  53  & 
54  Vict.  c.  59,  s.  19,  in  districts  where  Part  III.  of  that  Act  has  been 
adopted  by  the  local  authority.  For  the  purpose  of  that  section,  the 
definition  of  the  word  "  drain "  is  extended  so  as  to  include  a  drain  used 
for  the  drainage  of  more  than  one  building,  which  would  otherwise  be 
deemed  a  sewer;  and  it  is  enacted  that  where  two  or  more  houses 
belonging  to  different  owners  are  connected  with   a  public  sewer  by  a 
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single  private  drain,  the  local  authority  may,  in  cases  where  such  drain  is 
a  nuisance  or  injurious  to  health,  require  the  owner  or  occupier  of  the 
premises  to  do  the  necessary  works  to  put  it  right ;  and,  if  they  have  to  do 
such  works  themselves,  may  recover  the  expenses  of  so  doing  from  the 
owners  of  the  houses,  in  such  shares  and  proportions  as  shall  be  settled  by 
their  surveyor  or  (in  case  of  dispute)  by  a  Court  of  summary  jurisdiction. 
The  case  of  the  drain  serving  several  houses  belonging  to  one  owner  is  not 
provided  for;  it  would  then  seem  to  be  a  sewer,  as  it  is  only  for  the 
purposes  of  sec.  19,  and  so  far  as  that  section  applies,  that  such  a  pipe  is 
to  be  considered  a  drain.  The  meaning  of  the  section  was  fully  discussed 
in  the  case  of  Bradford  v.  Mayor  of  Eastbourne,  [1896]  2  Q.  B.  205. 

Maintenance  of  sewers  and  outfall  have  been  already  discussed  under 
Drain. 

Cesspools. — The  drains  of  all  houses  may  now  be  required  to  com- 
municate with  a  public  sewer,  where  there  is  one  within  100  feet  of  the 
house ;  and  if  there  is  none,  then  into  such  covered  cesspool  or  other  place, 
not  being  under  a  house,  as  the  sanitary  authority  direct  (Act  of  1875, 
s.  23).  In  urban  districts  sewers  are  usually  available,  but  in  rural 
districts  drains  still  commonly  communicate  with  cesspools.  They  are 
private  property ;  but  sanitary  authorities  have  ample  powers  and  duties 
for  preventing  them  from  becoming  nuisances.  It  is  their  duty  to  provide 
that  all  cesspools  within  their  district  be  so  constructed  and  kept  as  not  to 
be  a  nuisance  or  injurious  to  health  (s.  40).  For  this  purpose  they  can 
empower  their  surveyor  or  inspector  of  nuisances  to  enter  premises  and 
cause  the  ground  to  be  opened,  and  examine  any  cesspool  reported  to 
be  a  nuisance  or  injurious  to  health;  and  if  the  cesspool  appear  to  be 
in  a  bad  condition,  or  to  require  alteration  or  amendment,  may  require  the 
owner  or  occupier  of  the  premises  to  do  the  necessary  works,  under  a 
penalty  of  ten  shillings  for  each  day  during  which  he  continues  to  make 
default  (s.  41).  In  an  urban  district,  any  person  who  allows  the  contents 
of  a  cesspool  to  overflow  or  soak  therefrom  is  liable  to  penalties  (s.  47) ; 
and  in  both  rural  and  urban  districts,  any  cesspool  so  foul  or  in  such 
a  state  as  to  be  a  nuisance  or  injurious  to  health  is  a  nuisance  which  may 
be  dealt  with  summarily  (s.  91).  Local  authorities  are  empowered  to  make 
by-laws,  imposing  on  the  occupier  the  duty  of  cleansing  cesspools  belonging 
to  any  premises  at  such  intervals  as  they  think  fit  (s.  44).  They  also  may, 
and  when  required  by  order  of  the  Local  Government  Board  shall,  them- 
selves undertake  or  contract  for  the  cleansing  of  cesspools  (s.  42);  and, 
where  they  have  done  so,  become  liable  to  pay  a  penalty  to  the  occupier 
should  they  fail,  without  reasonable  excuse,  to  cleanse  a  cesspool  belonging 
to  or  used  by  the  occupiers  of  any  house  (s.  43).  The  liability  to  pay  this 
penalty  apparently  relieves  the  sanitary  authority  from  any  claim  for 
damages  consequent  on  their  neglect,  which  the  aggrieved  occupier  might 
otherwise  have  maintained  against  them  {Sanders  v.  Holborn  District  Board, 
[1895]  1  Q.  B.  64).  If  the  summary  proceedings  are  insufficient  to  make 
them  perform  their  duty,  the  Local  Government  Board  can  interfere  under 
sec.  299. 

In  London  similar  powers  for  regulating  cesspools  are  given  by  the 
Act  of  1891.  But  the  County  Council  are  directed  to  make  by-laws  as  to 
the  closing  and  filling  up  of  cesspools,  and  for  prescribing  the  times  for  the 
removal  or  carriage,  by  road  or  water,  of  any  f secal  or  offensive  or  noxious 
matter  or  liquid  in  or  through  London,  and  providing  that  the  carriage 
or  vessel  used  therefor  shall  be  properly  constructed  and  covered,  so  as  to 
prevent  any  nuisance  (s.  16).     They  are  also  to  make  by-laws  for  regu- 
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lating  of  cesspools  and  receptacles  for  dung,  and  the  proper  accessories 
thereof,  in  connection  with  buildings,  whether  constructed  before  1891  or 
after  (s.  39).  Sanitary  authorities  may  examine  cesspools  (s.  40),  and  if 
one  should  be  found  not  to  have  been  made  in  accordance  with  the  by-laws 
or  the  directions  given  in  any  notice  under  the  Act,  or  if  any  person 
without  the  consent  of  the  sanitary  authority  constructs  or  rebuilds  any 
cesspool  which  has  been  ordered  by  them  not  to  be  made  or  to  be 
demolished,  the  person  offending  becomes  liable  to  penalties,  and  the 
sanitary  authority  may  require  the  work  to  be  altered  or  reinstated  in 
accordance  with  the  by-laws  or  directions,  or  to  be  demolished,  or  may, 
in  lieu  of  proceeding  for  a  fine,  enter  the  premises  and  cause  the  work  to 
be  done  at  the  expense  of  the  person  who  has  offended.  If  the  examina- 
tion shows  the  cesspool  to  be  in  bad  order  and  condition,  or  to  require 
cleansing,  alteration,  or  amendment,  or  to  be  filled  up,  notice  is  to  be 
served  on  the  owner  or  occupier  of  the  premises  requiring  him  to  do  what 
is  necessary  to  place  the  work  in  proper  order  and  condition  ;  and  sanitary 
authorities  may  in  such  case  also  either  enforce  the  penalties  or  do  the  work 
themselves.  Any  person  who  thinks  himself  aggrieved  by  any  notice  or  act 
of  the  sanitary  authority  may  appeal  to  the  County  Council,  whose  decision 
shall  be  final  (s.  41).  While  the  owner  and  occupier  are  thus  made  respon- 
sible for  the  proper  construction  and  maintenance  of  cesspools  in  the  metro- 
politan area,  the  duty  of  cleansing  out  and  emptying  them  is  imposed  ou 
the  sanitary  authority,  who  are  made  liable  to  a  fine,  not  exceeding  £20, 
if  they  neglect  to  do  the  necessary  work  for  forty-eight  hours  after  notice 
that  it  requires  to  be  done  (s.  30).  Formerly  these  matters  were  regulated 
by  the  Metropolis  Management  Act,  1855  (now  in  great  measure  repealed). 
Under  it  the  Courts  held  that  a  person  aggrieved  by  the  neglect  to  perform 
these  duties  had  a  right  of  action  against  the  defaulting  sanitary  authority 
{Holborn  Guardians  v.  Vestry  of  St.  Leonards,  Shoreditch,  1876,  2  Q.  B.  D. 
145);  but  that  such  authority  was  released  from  its  responsibility  if  it 
deputed  the  doing  of  the  work  to  a  proper  contractor,  even  though  he  failed 
to  carry  out  his  contract  {Ellis  v.  Strand  District  Board,  1892,  67  L.  T. 
306).  The  present  Act  of  1891,  however,  uses  different  language  from  that 
of  the  corresponding  sections  of  the  earlier  Act,  and  no  action  would  now 
seem  to  be  maintainable  {Sanders  v.  Holborn  District  Board,  supra). 

As  to  cleansing  of  gratings  and  gullies  in  metropolis,  see  57  &  58  Vict.  c. 
ccxii.  s.  16. 

See  also  Public  Health  ;  Eivees  Pollution  ;  Water  Supply. 


Sextotl. — The  word  "sexton"  is  probably  identical  with  segsten, 
segerstane,  sacristan,  saxton  (Latin  sacrista,  the  keeper  of  holy  things  for 
divine  worship).  The  office  of  sexton,  which  originally  was  the  same  as 
that  of  ostiarius,  in  the  continental  portion  of  the  Catholic  Church  of  the 
West  varies  in  practice  in  different  parishes. 

Properly,  the  duties  of  the  sacristan  or  sexton  consist  in  the  care  of  the 
sacred  vessels  and  vestments  of  the  church,  in  keeping  the  interior  of  the 
church  and  the  pews  clean  and  in  lighting  the  church  when  necessary,  in 
opening  and  shutting  doors,  in  ringing  the  church  bells  when  occasion 
requires ;  he  is  also  properly  the  officer  to  prepare  the  altar  or  Holy  Table, 
to  provide  the  elements  for  Holy  Communion  (though  this  duty  is  more 
commonly  performed  by  the  parish  clerk),  the  water  for  baptizing;  to 
furnish  minor  necessaries  for  the  church ;  and  these  duties,  in  parish 
churches  and  district  chapelries,  he  performs  under  the  direction  of  the 
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churchwardens.  He  also  keeps  the  keys  of  the  church  for  the  incumbent, 
and  has  the  care  of  the  churchyard.  He  also  makes  and  fills  up  the  graves 
for  the  dead. 

The  office  of  sexton  or  sacristan  remains  in  its  original  position  in  some 
of  the  cathedrals,  where  it  is  held  by  a  minor  canon ;  in  different  parishes 
at  the  present  time  the  duties  vary  by  custom ;  in  some  places  the  duties  are 
limited  to  bell-ringing,  grave-digging,  and  the  doing  of  such  manual  work 
as  may  be  necessary  in  connection  with  the  church  and  churchyard  (Johnson, 
Clergyman's  Vade  Mecum,  vol.  i.  227 ;  R.  v.  Inhabitants  of  Liverpool,  1789, 
3  T.  E.  118).  One  reason  why  the  duties  of  the  sexton  have  in  many  places 
become  so  circumscribed,  is  to  be  found  in  the  fact  that  many  of  the  old 
duties  of  the  sacristan  have  fallen  to  the  parish  clerk,  which  office,  however, 
is  often  held  in  conjunction  with  that  of  sexton. 

The  right  of  appointing  the  sexton  at  common  law  is  said  to  be  vested 
in  the  incumbent  (R.  v.  Minister  and  Churchwardens  of  Stoke  Damerel,  1836, 
5  Ad.  &  E.  584) ;  but  this  was  doubted  by  the  Court  in  Cransfield  v.  Blekinsop, 
1849,  4  Ex.  Eep.  234,  and  the  opinion  was  there  expressed  that  the  pre- 
sumption is  that  where  the  duties  of  the  sexton  are  confined  to  the  care  of 
the  church  and  the  vestments,  the  right  of  appointment  is  vested  in  the 
churchwardens ;  but  that  where  the  duties  are  confined  to  a  graveyard,  the 
right  of  appointment  is  in  the  incumbent,  in  whom  the  fee-simple  estate  in 
the  churchyard  is  vested ;  and  that  where  the  duties  extend  to  both,  the 
right  is  vested  in  both  the  incumbent  and  churchwardens  jointly.  By 
custom,  however,  the  sexton  may  be  chosen  by  the  parishioners,  and  a  lord 
of  a  manor  by  prescription  may  have  the  right  to  make  the  appointment 
(Soane  v.  Ireland,  1808,  10  East,  259 ;  10  E.  E.  285). 

The  office  of  sexton  is  generally  a  freehold  office  (He's  case,  1671, 1  Vent. 
153),  but  there  may  be  a  custom  for  the  parishioners  to  remove  him  at 
pleasure  (R.  v.  The  Churchwardens  of  Taunton  St.  James,  1776, 1  Cowp.  413). 
He  may  be  censured  by  the  Ordinary ;  but  the  Ecclesiastical  Court  has  not, 
it  appears,  any  power  to  remove  him. 

The  sexton  in  some  parishes  is  entitled  to  certain  customary  fees ;  where 
he  receives  any  further  salary,  such  salary  is  settled  by  the  vestry  and  paid 
to  him  by  the  churchwardens.  A  woman  may  be  a  sexton  ;  and  where  the 
office  is  elective,  women  may  vote  at  the  election  (Olive  v.  Ingram,  1725, 
2  Stra.  1114). 

If  a  sexton  is  improperly  removed  from  office,  a  mandamus  lies  to  restore 
him  (lie's  case,  supra;  R.  v.  Churchwardens  of  Thame,  1719,  1  Stra.  115). 

A  sexton  may  perform  his  duties  by  deputy  (Burial  Board  of  St.  Margaret's, 
Rochester  v.  Thompson,  1871,  L.  E.  C.  P.  445).  As  to  the  salary  of  the 
sexton  under  the  Church  Building  Acts,  see  59  Geo.  ill.  c.  134,  ss.  6, 10,  11 ; 
5  Geo.  iv.  c.  103,  s.  5 ;  1  &  2  Will.  iv.  c.  30,  s.  16.  The  position  of  the 
sexton  under  these  Acts  is  the  same  as  that  of  the  parish  clerk  (see  article 
Parish  Clbkk).  Under  the  New  Parishes  Acts  (6  &  7  Vict.  c.  37 ;  7  &  8 
Vict.  c.  94;  and  19  &  20  Vict.  c.  104)  a  sexton  appointed  to  the  church  of 
any  parish  constituted  thereunder,  shall  and  may  be  appointed  by  the 
incumbent  for  the  time  being  of  such  church,  and  be  by  him  removeable, 
with  the  consent  of  the  bishop  of  the  diocese,  for  any  misconduct  (19  &  20 
Vict.  c.  104,  s.  12). 

The  rights  of  a  sexton  of  a  parish  to  perform  the  duties  in  a  burial- 
ground  established  under  the  Act  15  &  16  Vict.  c.  85,  which  he  formerly 
performed  in  the  churchyard  of  the  parish,  are  preserved  by  that  statute 
(s.  31) ;  and  a  sexton  may  therefore  enter  upon  a  burial-ground  without 
the  consent  of  the  Burial  Board,  and  toll  the  bell  of  the  chapel  and  perform 
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his  other  duties  in  connection  with  a  funeral,  if  the  circumstances  are  such 
that  he  would  have  been  entitled  to  perform  similar  duties  in  the  old 
parish  churchyard. 

[Authorities. — Johnson,  Clergyman's  Vade  Mecum ;  Phillimore,  Eccl.  Law, 
2nd  ed. ;  Shaw,  Parish  Law ;  Prideaux,  Churchwarden's  Guide,  16th  ed.] 

Shack,  Common  of  .—See  Pasture. 


Shall — This  word  may  denote  futurity,  as  in  the  phrase  "shall  be 
born,"  which  in  the  absence  of  a  controlling  context  is  to  be  so  construed 
{Gibbons  v.  Gibbons,  1881,  50  L.  J.  P.  C.  45,  49);  but  in  various  collocations 
where  the  use  of  the  word  would  seem  to  import  futurity,  a  much  less 
restricted  construction  has  been  placed  upon  it.  Thus  the  phrase  "  shall 
become  bankrupt "  in  a  divesting  clause  has  been  read  as  meaning  "  being 
bankrupt,"  and  it  was  held  to  be  immaterial  whether  the  bankruptcy 
occurred  before  or  after  the  date  of  the  instrument  which  contained  such 
divesting  clause  {Seymour  v.  Lucas,  1860,  29  L.  J.  Ch.  841,  843). 

The  word  is  also  used  as  implying  direction  or  command.  Where  in  a 
statute  it  is  provided  that  something  "  shall "  be  done,  this,  primd  facie,  is 
to  be  construed  as  a  peremptory  command,  "but  where  the  thing  has 
reference  to  {a)  the  time  or  formality  of  completing  any  public  act,  not 
being  a  step  in  a  litigation  or  accusation,  or  (b)  the  time  or  formality  of 
creating  an  executed  contract  whereof  the  benefit  has  been,  or  but  for  their 
own  act  might  be,  received  by  individuals  or  private  companies  or  private 
corporations,  the  enactment  will  generally  be  regarded  as  merely  directory, 
unless  there  be  words  making  the  thing  done  void  if  not  done  in  accordance 
with  prescribed  requirements"  (Stroud,  Jud.  Diet.,  where  the  numerous 
cases  on  the  subject  are  collected  and  classified ;  to  the  cases  there  given 
add  Ln  re  Thurlow,  Ex  parte  Official  Receiver,  [1895]  1  Q.  B.  724,  where 
it  was  held  that  the  expression  "shall  adjudge"  in  sec.  20,  subsec.  1,  of  the 
Bankruptcy  Act,  1883,  is  not  an  absolute  command  that  the  Court,  on  the 
happening  of  the  events  mentioned  in  the  section,  must  adjudicate  a  debtor 
bankrupt). 


Shall  and   lawfully  may;  Shall  and   may.— "The 

words  'shall  and  lawfully  may'  are  in  their  ordinary  import  obligatory, 
and  ought  .  .  .  -according  to  established  rule,  to  have  that  construction, 
unless  it  would  lead  to  some  absurd  or  inconvenient  consequence,  or  be  at 
variance  with  the  intent  of  the  Legislature,  to  be  collected  from  other  parts 
of  the  Act"  {Chapman  v.  Milvain,  1850,  19  L.  J.  Ex.  228,  230). 

As  to  meaning  of  phrase  in  Solicitors  Act,  1843,  see  In  re  Kelly,  [1895] 
1  Q.  B.  180. 


Share  and  Share  Alike. — See  "W 'ill,  Judicial  Glossary. 

Shares. — See  Company;  'Will,  Judicial  Glossary. 
Shed. — See  article  Tent,  Van,  Shed. 
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Sheep. — As  to  injuries  to  sheep  by  dogs,  see  Dogs. 

Sheep,  as  well  as  beasts  of  the  plough,  are  conditionally  privileged  from 
distress.  The  Statute  51  Hen.  III.  stat.  4  provides  that  such  animals  are 
not  to  be  distrained  (except  when  damage  feasant)  while  there  is  other 
sufficient  distress  to  be  found. 

The  liability  of  railway  and  canal  companies,  in  respect  of  loss  or  injury 
occasioned  by  the  neglect  or  default  of  their  servants  to  sheep  and  certain 
other  animals  in  the  course  of  receiving,  forwarding,  or  delivering  them,  is 
limited  to  the  amounts  specified  in  the  Eailway  and  Canal  Traffic  Act, 
1854,  s.  7, — the  amount  for  sheep  being  £2  per  head, — unless  a  greater 
value  has  been  declared  thereon  by  the  consignor. 

By  Sched.  13  to  the  Merchant  Shipping  Act,  1894,  which  regulates 
the  number  of  animals  that  may  be  carried  on  board  emigrant  ships,  it  is 
provided  that  four  sheep  are  to  be  deemed  equivalent  to,  and  may  be 
carried  in  lieu  of,  one  head  of  large  cattle. 


Sheep  Silver.— Anciently  some  tenants  had  to  perform  the 
service  of  washing  their  lord's  sheep,  and  this  service  was  afterwards 
commuted  into  a  money  payment,  which  received  the  name  of  sheep  silver 
(see  Harrison's  case,  1633,  Sir  Wm.  Jones'  Eep.  280). 


Sheep-Stealing'  —  This  offence  was  (14  Geo.  n.  c.  6)  made 
felony  without  benefit  of  clergy.  It  is  now  punishable  by  penal 
servitude  from  three  to  fourteen  years,  or  imprisonment  with  or  without 
hard  labour  for  not  over  two  years  (24  &  25  Vict.  c.  96,  ss.  10,  11 ;  54  & 
55  Vict.  c.  69,  s.  1) ;  and  see  Animals  ;  Laeceny. 


Sheffield  Marks. — See  Trade  Marks. 

Sheriff. 
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Appointment  and  Tenure  of  Office 
Parliamentary  Elections 
Judicial  Functions  . 

(a)  Criminal  Justice  . 

Introduction.  —  The  Latin  name  for  sheriff  (vicecomes)  has  created  an  erroneous 
impression  that  he  was  the  deputy  of  the  earl  (comes) ;  taut  the  latter  officer,  since  the 
time  of  legal  history,  has  had  nothing  to  do  with  the  government  of  any  county  which 
was  not  palatine,  and  the  sheriff  was  at  common  law  governor  of  the  shire,  captain  of  its 
forces,  president  of  its  Court — a  royal  officer  appointed  tay  the  king,  dismissible  at  his 
pleasure,  and  strictly  accountable  to  the  Exchequer  (1  Pollock  and  Maitland,  Hist.  Eng. 
Law,  529),  and  the  use  of  the  term  vicecomes  is  a  mere  attempt  to  translate  the  name  of 
the  most  nearly  corresponding  Saxon  official  (scyre  gerefa).  On  the  creation  of  the  com- 
mission of  the  peace  and  the  lord-lieutenancy,  and  the  transfer  to  the  latter  as  custos 
rotulorum  of  the  county  records,  and  as  deputy  of  the  Crown  of  the  control  of  the 
militia  or  organised  force  of  the  county,  the  position  of  the  sheriff  was  pro  tanto 
diminished,  and  a  controversy  has  long  existed,  which  seems  still  unsettled,  as  to  the 
rights  of  precedence  inter  se  of  these  two  officers  (Mather,  Sheriff  Law,  p.  9). 

To  treat  in  detail  the  office  of  sheriff  would  be  to  give  a  history  of  the  development 
of  central  and  local  authority  in  England,  and  within  the  limits  of  this  article  it  is  only 
possible  to  indicate  the  present  status  oi  the  officer.     He  has  been  the  subject  of  much 
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legislation,  the  chief  part  of  which  is  repealed  and  consolidated  by  the  Sheriffs  Act, 
1887  (50  &  51  Vict.  c.  55).     See  the  schedule  to  that  Act. 

Appointment  and  Tenure  of  Office. — At  common  law  the  office  of  sheriff 
was  not  hereditary  like  the  Norman  viscounty,  but  in  certain  counties  and 
liberties  became  so  or  was  held  in  fee  (13  &  14  Vict.  c.  105,  s.  2).  Under 
the  provisions  of  Oxford  (1288)  and  the  Articuli  Super  Chartas  (1300,  28 
Edw.  I.  c.  13,  art.  8)  it  was  directed  that  the  office  should  be  annual,  and, 
like  that  of  coroner,  elective ;  but  since  1340  (9  Edw.  II.  st.  2)  the  appoint- 
ment, though  annual,  has  been  made  substantially  as  at  present  (2  Stubbs, 
Const.  Hist.  225 ;  Fortescue,  de  Legg,  Anglim ;  50  &  51  Vict.  c.  55,  ss.  3-6). 

Every  county,  whether  a  county  at  large  or  a  county  of  a  city,  has  its 
sheriff.  The  latter  are  not  within  the  bailiwick  of  the  sheriff  of  the  county 
in  which  they  lie  (1  Stubbs,  Const.  Hist.  700).  Huntingdon  and  Cambridge 
have  one  sheriff  between  them,  who  exercises  no  power  in  the  Isle  of  Ely 
except  to  summon  juries,  the  Isle  having  a  chief  bailiff  appointed  by  the 
Crown,  who  acts  in  all  other  respects  as  sheriff  (34  &  35  Hen.  vm.  c.  24 ; 
16  &  17  Will.  iv.  c.  87,  ss.  12,  15 ;  50  &  51  Vict.  c.  55,  s.  32). 

Middlesex,  until  1889,  had  no  separate  sheriff.  Since  then  it  has  one 
like  any  other  county  (see  London  City,  vol.  viii.  p.  15;  51  &  52  Vict. 
c.  41,  ss.  46  (6),  113  (2)). 

In  Lancaster  the  sheriff  is  appointed  by  the  Queen  as  Duchess  of 
Lancaster,  in  Cornwall  by  the  Prince  of  Wales  as  Duke  of  Cornwall  {The 
Prince's  case  (1606),  8  Co.  Eep.  1 ;  Howe  v.  Brenton,  1828,  3  Man.  &  Ey. 
133,  364). 

So  long  as  the  bishopric  of  Durham  was  palatine  the  appointment  of  the 
sheriff  was  in  the  bishop.  It  passed  to  the  Crown  in  1836  (6  &  7  Will.  iv. 
c.  19).  The  shrievalty  of  Westmoreland  was  hereditary  until  1850(13  &14 
Vict.  c.  30). 

The  law  as  to  sheriffs,  except  as  to  the  mode  of  appointment,  was  in  1887 
made  uniformly  applicable  to  all  English  and  Welsh  counties  and  boroughs 
(50  &  51  Vict.  c.  55,  ss.  6,  31,  36).  County  sheriffs  are  not  appointed,  and 
do  not  act  in  a  county  of  a  city,  and  could  not  act  in  liberties  or  franchises. 
But  these  areas  have,  by  a  gradual  process,  been  merged  for  purposes  of 
sheriff,  etc.,  in  their  counties,  e.g.  Pontefract  (8  &  9  Vict.  c.  92) ;  Cinque 
Ports  (18  &  19  Vict.  c.  48,  s.  2);  Cashio  hundred  (37  &  38  Viet.  c.  45, 
ss.  36-39) ;  and  the  general  provisions  in  13  &  14  Vict.  c.  105  ;  50  &  51  Vict. 
c.  55,  s.  19  (1) ;  and  51  &  52  Vict.  c.  41,  s.  48. 

The  procedure  for  the  selection  of  county  sheriffs  is  regulated  by  sec.  6 
of  the  Sheriffs  Act,  1887,  which  embodies  ancient  practice,  with  the 
modifications  rendered  necessary  by  the  merger  of  the  Court  of  Exchequer 
in  the  High  Court  (36  &  37  Vict.  c.  66).  On  12th  November  in  each  year  the 
Lord  Chancellor  and  the  Chancellor  of  the  Exchequer  and  certain  other 
privy  councillors  attend  at  the  Eoyal  Courts  of  Justice  with  the  judges,  and 
a  list  of  names  of  persons  (having  sufficient  land  in  the  county  to  answer 
the  Queen  and  her  people)  is  submitted  by  the  senior  judge  who  went  on 
circuit  to  each  county  in  the  preceding  summer.  From  this  list  three  are 
selected  after  consideration  of  excuses.  The  roll  is  subsequently  revised 
and  submitted  to  the  Queen,  who  selects  by  piercing  the  roll  opposite  the 
name  of  the  person  chosen.  The  list  when  "  pricked "  is  gazetted  and  a 
warrant  is  transmitted  to  the  sheriff-elect,  and  a  copy  to  the  clerk  of  the 
peace  (see  Churchill,  Sheriff,  2nd  ed.,  13  ;  Mather,  Sheriff,  1). 

On  making  a  declaration  of  office,  the  sheriff  is  entitled  to  act  for  one 
year,  and  until  his  successor  makes  the  like  declaration ;  but  he  may  be 
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dismissed  at  pleasure.  Demise  of  the  Crown  does  not  affect  him  (50  &  51 
Vict.  c.  55,  ss.  3,  6,  7).  He  may  not  be  chosen  twice  in  three  years  if  there 
is  any  other  person  in  the  county  qualified  (s.  5). 

Municipal  counties  of  cities  or  towns  have  sheriffs  of  their  own. 
This  applies  to  Berwick,  Bristol,  Canterbury,  Carmarthen,  Chester,  Exeter, 
Gloucester,  Haverfordwest  (34  &  35  Hen.  vni.  c.  26,  s.  61),  Kingston-on- 
Hull,  Lichfield,  Lincoln,  London  City,  Newcastle-upon-Tyne,  Norwich, 
Nottingham,  Oxford,  Poole,  Southampton,  Worcester,  and  York. 

Except  in  London  City  (see  vol.  viii.  p.  15),  the  sheriffs  are  elected 
annually  on  9th  November,  and  hold  office  till  their  successors  are 
appointed  and  accept.     They  are  re-eligible  (45  &  46  Vict.  c.  50,  s.  170 ; 

50  &  51  Vict.  c.  55,  s.  36). 

Parliamentary  Elections. — The  sheriff  is  returning  officer  for  county 
elections,  for  which  he  holds  the  County  Court.  The  origin  of  the  term 
"  returning  officer "  arises  from  his  duty  to  execute  free  of  charge  election 
writs  (7  &  8  Will.  in.  c.  25,  s.  2).  And  he  has  also  duties  as  to  publishing 
election  petitions  (31  &  32  Vict.  c.  125,  s.  7),  and  as  to  attending  the  judges 
on  their  trial  (31  &  32  Vict.  c.  125,  s.  30 ;  42  &  43  Vict.  c.  75,  s.  2). 

Judicial  Functions.  —  (a)  Criminal  Justice.  —  He  is  precluded  from 
holding  pleas  of  the  Crown,  i.e.  trying  any  plea  of  the  Crown.  Coroners 
keep,  record,  but  do  not  hold,  such  pleas  (Mag.  Cart.  c.  24 ;  50  &  51 
Vict.  c.  55,  s.  18  (3)).  He  may  not  act  as  a  justice  of  the  peace  during  his 
year  of  office  (50  &  51  Vict.  c.  55,  s.  17  ;  see  i  Stubbs,  Hist.  Const.  Eng.  680). 
This  disqualification  dates  from  1553  (1  Mary,  sess.  2,  c.  8),  but  does  not 
affect  his  powers  as  conservator  of  the  peace  in  suppressing  riots,  etc. 

(b)  County  Court. — The  sheriff  as  a  judicial  officer  presided  over  the 
common  law  County  Court  or  Court  baron  of  his  county  (as  to  which,  see 
1  Pollock  and  Maitland,  Hist.  Eng.  Law,  521-543).  His  jurisdiction  to 
hold  pleas  of  the  Crown,  or  take  under  any  commission  or  writ  whereby  any 
person  is  indicted,  was  abolished  in  1335  (28  Edw.  in.  c.  9 ;  see  now  50  & 

51  Vict.  c.  55,  s.  18  (3)),  and  the  criminal  pleas  known  as  against  the 
sheriff's  peace  have  long  been  merged  in  pleas  of  the  Crown.  The  military 
and  fiscal  powers  of  the  Court  have  been  long  in  desuetude  (2  Stubbs,  Hist. 
Const.  Eng.  228-235).  The  civil  jurisdiction  of  the  Court  continued  until 
the  establishment,  in  1846,  of  the  statutory  County  Court,  and  is  still 
preserved  by  50  &  51  Vict.  c.  55,  s.  18,  for  the  following  purposes: — 

(a)  For  holding  parliamentary  or  other  elective  elections. 

(b)  For  execution  of  a  writ,  e.g.  writs  leading  up  to  Outlawry  and  writs  of  inquiry 
as  to  damages  issued  from  the  High  Court,  see  Inquiry,  Writ  of  ;  Outlawry. 

(c)  Other  specific  purposes  required  by  law. 

(d)  To  assess  compensation  under  tire  Lands  Clauses  Acts,  and  similar  enactments. 

As  to  Sheriff  Courts  in  boroughs,  see  Inferior  Courts  and  London 
City.  These  Courts  do  not  affect  the  duties  of  a  borough  sheriff  as  to  the 
matters  last  above  dealt  with  (50  &  51  Vict.  e.  55,  s.  36). 

(c)  Sheriff's  Tourn — This  was  the  circuit  of  the  sheriff  twice  a  year,  as 
a  judicial  officer,  through  the  hundreds  or  other  subdivisions  of  his  county 
which  were  in  the  king's  hands — (1)  to  hold  a  view  of  frankpledge  therein ; 

(2)  to  receive  presentment  of  grave  offences  for  trial  by  justices  in  eyre; 

(3)  to  receive  charges  for  petty  offences  and  amerce  the  offenders.  It  corre- 
sponded to  the  Courts  leet  held  by  lords  in  their  franchises.  It  had  long  fallen 
into  disuse,  and  was  abolished  in  1887  (50  &  51  Vict.  c.  55  s.  18  (4);  see 
1  Pollock  and  Maitland,  Hist.  Eng.  Laio,  546  ;  2  ibid.  518).  The  abolition 
does  not  affect  the  right  to  hold  view  of  frankpledge  where  it  was  held  in 
1887. 
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Executive  Functions. — Besides  his  now  truncated  judicial  functions  the 
sheriff  was  the  ministerial  officer  of  the  King's  Courts  for  the  execution  of 
all  process,  original  mesne  or  final  issuing  from  these  Courts  and  the  High 
Court  of  Parliament  in  matters  civil  and  criminal  in  so  much  of  his  county 
as  did  not  lie  within  a  liberty  or  franchise  of  the  county  or  a  borough  within 
it  which  was  a  county  in  itself  (2  Pollock  and  Maitland,  Hist.  Eng.  Law,  589). 
Criminal  Proceedings. — The  sheriff  is  still  in  theory  the  chief  exe- 
cutive officer  for  the  execution  of  criminal  process.  In  practice  he  is  a 
mere  nominis  umbra  of  the  ancient  common  law  officer.  He  is  the  person 
to  call  out  the  Posse  Comitatus  (50  &  51  Vict.  c.  55,  s.  8) ;  but  this  power, 
while  not  extinct,  is  not  used  owing  to  the  establishment  of  the  Police,  and 
because  of  the  powers  of  the  Lord-Lieutenant  over  the  reserve  forces.  His 
functions  as  a  custodian  of  prisoners  have  ceased  as  to  all  persons  in 
Prison,  except  prisoners  sentenced  to  death  (see  50  &  51  Vict.  c.  55, 
s.  16  (2)).  And  he  has  no  longer  any  control  over  gaolers  or  any  liability 
for  escape  of  prisoners  from  a  prison  ;  but  he  has  still  to  carry  out,  by 
deputy  or  otherwise,  any  sentence  of  death  (see  Capital  Punishment). 
Except  as  to  this,  his  share  in  criminal  justice  is  now  limited  to  attending 
the  judges  of  assize,  and  to  providing  proper  equipage  and  escort  of  javelin 
men  or  police  (2  Edw.  II.  c.  3  ;  50  &  51  Vict.  c.  55,  s.  9  ;  and  see  Circuits), 
and  to  paying  Rewards  ordered  by  the  Court  to  persons  active  in  appre- 
hending criminals.  If  he  fails  to  attend  assizes,  or  to  lodge  and  care 
properly  for  the  judges,  or  to  show  them  due  respect  in  and  out  of  Court, 
he  is  fineable  for  his  contempt ;  and  exercise  of  this  power  has  not  been 
rare,  even  in  modern  times. 

Juries. — He  is  the  proper  officer  to  summon  jurors  for  the  superior 
Courts.  If  disqualified  by  interest,  the  Coroner,  or,  failing  him,  elisors, 
discharge  this  duty  (see  Jury).  He  must  not  put  his  own  officers  on  a 
jury  (50  &  51  Vict.  c.  55,  s.  12). 

Execution  of  Process. — The  sheriff  is  the  proper  officer  to  execute  all 
writs  and  process  issued  out  of  the  superior  Courts,  whether  at  the  suit  of 
the  Crown  or  the  party  (50  &  51  Vict.  c.  55,  ss.  10,  11). 

Every  writ  of  inquiry,  arrest,  or  execution  contains  a  direction  to 
return  the  writ,  with  a  statement  of  what  the  sheriff  has  clone  to  obey  it, 
and  the  result.  The  ancient  forms  of  these  writs  are  collected  in  Eetorna 
Erevium.  The  forms  of  return  most  familiarly  known  are :  ccpi  corpus  or 
non  est  inventus  in  meo  vicecomitatu,  or  elongatus  est,  to  writs  of  Capias  ; 
nulla  bona  to  writs  of  Fieri  Facias  ;  paralur  liabco  to  writs  of  Habeas 
Corpus,  etc.  Where  a  liberty  or  franchise  exists  in  the  county  into 
which  he  cannot  execute  process,  he  returns  mandavi  ballivo  and  the  result 
of  the  bailiff's  action.  The  duties  of  lords  and  bailiffs  of  any  surviving 
liberty  as  to  executing  writs  are  regulated  by  50  &  51  Vict.  c.  55,  ss.  34,  35. 
If  a  bad  return  is  made,  or  the  return  is  not  made  with  reasonable  dispatch, 
or  in  accordance  with  the  rules  of  procedure  or  statute  affecting  the 
particular  writ,  the  sheriff  may  be  attached  (see  Harvey  v.  Harvey,  1884, 
26  Ch.  D.  674). 

The  accuracy  of  the  return  is  challenged  by  action  for  false  return 
where  damage  to  a  creditor  results  (Wylie  v.  Birch,  1843,  L.  R.  4  Q.  B.  566  ; 
Beckford  v.  Sheriff  of  Wilts,  1796,  2  Esp.  475  ;  Howden  v.  Standish,  1849, 
6  C.  B.  504). 

The  obligation  to  make  a  return  ceases  six  months  after  he  ceases  to 
hold  office  (50  &  51  Vict.  c.  55,  s.  28  (3)).  . 

In  the  execution  of  process  where  the  Crown  is  a  party  the  sberitt  is 
entitled  and  bound,  if  resisted,  to  break  open  outer  doors  (Semaynes  case, 
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1603,  5  Co.  Rep.  91 ;  Harney  v.  Harvey,  1884,  26  Ch.  D.  644,  at  648).  This 
extends  to  criminal  matters  in  the  ordinary  sense,  to  writs  of  attachment 
for  contempt  (Harvey  v.  Harvey,  ubi  supra),  to  writs  of  extent  (West,  73), 
and  capias  utlagatum  (R.  v.  Bird,  1796,  2  Show.  87);  now  confined  to 
criminal  cases  (42  &  43  Vict.  c.  59,  s.  3)  and  writs  of  sequestration  (Lowten 
v.  Colchester  (Mayor  of),  Mer.  395).  In  the  execution  of  civil  process  he 
may  not  do  so  with  respect  to  the  outer  door  of  a  dwelling-house  (Burdett 
v.  Abbot,  1811,  14  East,  1,  154;  Harvey  v.  Harvey,  ubi  supra),  but  may  do 
so  as  to  outbuildings,  etc.  (Hodder  v.  Williams,  [1895]  2  Q.  B.  663).  The 
rule  seems  to  differ  from  that  in  case  of  distress  for  rent  (Long  v.  Clarke, 
[1894]  1  Q.  B.  119).  This  rule  does  not  apply  to  a  writ  of  habere  facias 
possessionem,  which  deals  with  the  realty,  and  contains  a  non  omittas  clause 
(Semayne's  case,  1603,  5  Co.  Rep.  91  b). 

If  violence  or  resistance  is  offered  or  apprehended  the  sheriff  can,  and 
it  is  said  should,  summon  and  take  with  him  the  posse  comitatus,  and 
where  resistance  is  long  and  severe,  e.g.  in  Ireland,  a  further  writ,  the  writ 
of  rebellion,  has  on  occasion  been  used  (see  Posse  Comitatus).  , 

Deputies. — -A  sheriff  may  not  let  his  county  to  ferm  (50  &  51  Vict. 
c.  55,  s.  19),  but  must  appoint  an  under-sheriff  to  act  as  his  deputy, 
which  he  invariably  does,  letting  the  deputy  take  all  fees  on  a  bond  of 
indemnity.  The  under-sheriff  must  appoint  a  deputy,  having  an  office  in 
London  within  one  mile  of  the  Inner  Temple  Hall,  and  if  the  sheriff 
dies,  himself  acts  until  a  new  sheriff  comes  into  office.  But  the  sheriff  is 
civilly  liable  for  any  wrongful  act  by  his  deputies  on  executing  writs 
(Gregory  v.  Cotterell,  1856,  5  El.  &  Bl.  571),  and  for  allowing  the  escape  of 
any  person  arrested  by  him  before  being  handed  over  to  the  gaoler  of  a 
prison  (50  &  51  Vict.  c.  55,  ss.  15,  16,  29). 

Bailiffs  and  other  subordinate  officers  are  appointed  by  the  sheriff 
to  execute  writs,  etc.,  who  must  take  a  declaration  of  office  before  acting, 
must  not  try  their  officers,  and  are  subject  to  penalties  for  misconduct 
(50  &  51  Vict.  c.  55,  ss.  14-16,  28;  Mather,  Sheriff  Law,  12). 

Misconduct  by  a  sheriff,  under-sheriff,  or  other  officer  of  the  sheriff,  is 
a  misdemeanour  in  the  cases  enumerated  in  50  &  51  Vict.  c.  55,  s.  28,  by 
the  person  actually  guilty  of  the  misconduct  (Lee  v.  Dangar,  [1892]  2  Q.  B. 
337 ;  Shoppee  v.  Nathan,  [1892]  1  Q.  B.  425 ;  Bagge  v.  Whitehead,  [1892] 
2  Q.  B.  355).  This  penalty  is,  in  addition  to  the  remedy  by  attachment 
or  fine  for  misconduct,  possessed  by  the  Supreme  Court  (50  &  51  Vict.- 
c.  55,  s.  29  (6)). 

Fees. — As  to  poundage,  see  Poundage. 

By  the  table  of  fees  set  forth  in  the  schedule  to  the  Order  of  31st 
August  1888,  made  pursuant  to  the  Sheriffs  Act,  1887,  it  is  provided  that 
for  a  man  in  possession  under  a  writ  of  fi.  fa.  a  sum  of  five  shillings  per 
day  is  leviable,  the  man  in  every  case  providing  his  own  board.  The 
"costs  of  the  execution,"  which  are  declared  by  sec.  11  of  the  Bankruptcy 
Act,  1890,  to  be  a  charge  on  the  goods  or  money  delivered  by  the  sheriff 
to  the  official  receiver,  include  possession  money,  but  as  against  the  debtor 
the  costs  of  retaining  possession  for  a  reasonable  time  only  are  chargeable, 
unless,  indeed,  possession  has  been  retained  at  the  request  of  the  debtor,  in 
which  case  possession  money  for  the  full  period  is  payable  (Ln  re  Finch, 
1891,  65  L.  T.  466  ;  Ln  re  Hurley,  1893,  41  W.  R.  G53). 

Finance. — The  sheriff  was  at  one  time  receiver  of  all  profits  owing  to 
the  Crown  in  the  shire,  and  had  to  account  annually  to  the  Exchequer 
for  these  profits,  whether  arising  out  of  the  "ferm"  of  the  shire  or 
feudal  income  or  the   proceeds  of  pleas  of  the  Crown  (1  Stubbs,  Const 
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Hist.  430),  after  deducting  all  lawful  disbursements.  His  functions  as  to 
all  these  matters  have  now  been  transferred  to  other  officers,  except  as 
to  accounting  for  all  sums  received  by  him  under  process  intrusted  to 
him  for  execution  on  behalf  of  the  Crown  (see  Estreat  ;  Fine  ;  Forfeit- 
ure). Within  two  months  of  the  expiration  of  a  sheriff's  year  of  office 
an  account  must  be  sent  to  the  Treasury  by  the  under-sheriff  of  the 
receipts  on  behalf  of  the  Crown,  which  is  submitted  to  audit  (50  &  51 
Vict.  c.  55,  ss.  21,  22).  The  sheriff  also  submits  an  account  of  his 
"cravings,"  i.e.  of  disbursements  which  he  desires  to  recover  from  the 
Treasury,  e.g.  rewards  paid  by  him,  and  other  expenses. 


Shifting  Use.— See  Uses. 


Ship- Money The   Act  of   the   Long  Parliament   (17    Car.    i. 

c.  11),  declaring  the  illegality  of  ship-money  and  annulling  the  judgment 
in  B.,  v.  Hampden,  1637,  3  St.  Tri.  825,  is  a  great  constitutional  landmark,, 
because  it  deprived  the  Crown  of  the  last  means  of  imposing  direct 
taxation  without  the  authority  of  Parliament.  The  majority  of  the 
judges  had  held  that  it  belonged  to  the  prerogative  of  the  Crown  for  the 
defence  of  the  realm  to  call  upon  the  port-towns,  and  in  cases  of  national 
danger,  upon  the  inland  counties  also,  to  furnish  ships  for  the  national 
defence,  and  that  it  could  enforce  payment  of  the  assessments  directed  for 
that  purpose  in  the  Court  of  Exchequer.  According  to  Mr.  Gardiner,  it  had 
been  the  constitutional  practice  of  the  Plantagenets  to  requisition  ships 
manned  and  equipped  for  the  defence  of  the  realm ;  and  in  isolated  cases 
the  demand  had  been  made  on  inland  counties  also.  In  1619  James  I. 
levied  £40,000  ship-money  upon  London,  and  £8550  upon  the  other 
port-towns  (Gardiner,  iii.  288);  and  Charles  i.  followed  his  example  in 
1625  {ibid.  vi.  226).  Serious  opposition  was  only  provoked  when  the 
exaction  came  to  be  regarded  as  one  of  the  expedients  adopted  by 
Charles  to  enable  him  to  govern  without  Parliament.  The  writs  of 
1634  were  confined  to  the  port-towns,  but  the  judges,  when  consulted 
extra-judicially,  advised  that,  in  the  case  of  national  dangers,  of  which  the 
king  was  sole  judge,  the  demand  might  be  extended  to  the  whole 
kingdom.  This  was  done  in  the  writs  of  1635  and  1636,  which  gave 
rise  to  Hampden's  resistance.  Without  attempting  an  examination  of 
the  arguments  urged  on  either  side,  it  may  be  suggested  that  when 
viewed  in  the  light  of  the  precedents,  the  ideas  of  the  time,  and  the  stage 
of  development  which  the  Constitution  had  then  reached,  the  judgments 
of  the  majority  of  the  judges  are  far  from  meriting  the  unmeasured 
condemnation  so  often  passed  on  them. 


Shipping1  Inquiries  and  Courts. — (a)  Shipping  Inquiries. 
— The  Merchant  Shipping  Act  makes  provision  for  holding  inquiry  and 
investigation  into  shipping  casualties  on  or  near  the  coasts  of  the  United 
Kingdom  happening  to  any  ship,  or  happening  anywhere  to  a  British  ship 
if  evidence  thereof  is  obtainable  in  the  United  Kingdom.  A  preliminary 
inquiry  may  be  held  by  the  coastguard  inspecting  officer  or  chief  customs 
officer  at  the  place  where  the  casualty  occurs,  or  where  the  witnesses  with 
respect  to  the  casualty  arrive  or  are  found  or  can  be  conveniently 
examined,  or  by  any  person  appointed  by  the  Board  of  Trade.     If  such 
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person  thinks  that  a  formal  investigation  should  be  held,  or  if  the  Board  of 
Trade  so  directs,  a  Court  of  summary  jurisdiction  or  a  wreck  commissioner 
appointed  under  the  Act  may  hold  it,  and  the  Court  is  assisted  by  assessors 
of  nautical,  engineering,  or  other  special  skill  or  knowledge  chosen  from 
a  list  approved  for  that  purpose  by  a  Secretary  of  State;  where  such 
inquiry  may  involve  the  cancelling  or  suspension  of  the  certificate  of  a 
master,  mate,  or  engineer,  two  assessors  with  experience  in  the  merchant 
service  assist  the  Court;  and  the  Court  after  hearing  the  case  reports 
to  the  Board,  and  may  make  order  as  to  the  costs  of  the  inquiry. 
Where  any  loss  of  life  from  a  fishing  vessel's  boat  takes  place,  the  Board 
may  order  an  inquiry,  which  is  held  in  the  way  above  described.  The  Board 
has  power  to  cancel  or  suspend  the  certificate  of  any  master,  mate,  or 
engineer,  if  convicted  of  any  offence  ;  and  a  Court  holding  an  inquiry  into 
a  shipping  casualty  or  a  naval  Court  (see  below)  has  the  same  power  if  loss 
or  abandonment  or  damage  of  ship  or  loss  of  life  has  been  caused  by  any 
person's  default — which  does  not  include  error  of  judgment  in  moment  of 
peril,  difficulty,  and  danger  (The  Famenoth,  1882,  7  P.  D.  207),  but  does 
include  a  surrender  of  judgment  to  unreasonable  panic  (Brown  v.  Board  of 
Trade,  1890, 18  Sess.  Ca.  (4th)  291) — e.g.  taking  improper  ballast  (The  Golden 
Sea,  1882,  7  P.  D.  194),  if  one  assessor  concurs;  and  the  same  power  is 
possessed  by  any  Court  holding  an  inquiry  into  the  conduct  of  such  an 
officer,  if  it  finds  him  incompetent  or  guilty  of  misconduct,  drunkenness,  or 
tyranny,  or  failure  to  render  assistance  after  collision,  and  by  a  naval 
■Court  superseding  or  removing  the  holder  of  the  certificate  (see  below). 
The  Court  in  each  case  must  state  its  decision  in  open  Court,  and 
report  it  to  the  Board.  The  Board  may  also  cause  an  inquiry  to  be 
held  into  the  conduct  of  a  certificated  officer,  to  be  heard  either  before 
a  person  appointed  by  them  or  by  a  convenient  local  marine  board.  The 
master  of  any  ship  in  the  jurisdiction  of  the  Admiralty  may  be  removed 
by  the  Admiralty  Court,  if  such  removal  is  shown  to  be  necessary,  on 
•the  application  of  a  shipowner  or  his  agent,  consignee,  certificated  mate, 
or  a  third  of  the  crew,  and  the  Court  may  appoint  a  new  master,-  with  the 
consent  of  the  owner,  agent,  or  consignee.  A  certificated  officer  thus 
deprived  of  his  certificate  must  deliver  it  up  to  the  Court  or  Board 
•suspending  him ;  and  the  Board  has  power  to  restore  the  certificate.  An 
inquiry  or  investigation  into  a  shipping  casualty  or  into  the  conduct  of  a 
certificated  officer  may  be  reheard  by  order  of  the  Board,  either  by  the 
same  Court  or  the  Admiralty  Court ;  and  if  in  such  inquiry  a  certificate  has 
been  cancelled  or  suspended,  and  no  rehearing  is  asked  for,  an  appeal  lies 
to  the  Admiralty  Court,  but  in  no  other  case.  Where  in  any  place  a 
stipendiary  magistrate  is  a  member  of  a  local  marine  board,  any  shipping 
inquiry  held  there  when  he  is  present  must  be  held  before  him;  and 
colonial  Courts  have  authority  to  make  inquiries  into  shipping  casualties  and 
the  conduct  of  officers,  with  the  same  powers  and  in  similar  cases  to  those 
described  above  with  regard  to  inquiries  in  the  United  Kingdom,  with  the 
power  of  rehearing,  and  an  appeal  to  the  Admiralty  Court  (ss.  464-479). 

(b)  Naval  Courts. — Whenever  a  complaint  requiring  investigation  is  made 
by  the  master,  certificated  mate,  or  seamen  of  any  British  ship,  to  an  officer 
in  command  of  a  Queen's  ship  on  a  foreign  station,  or  failing  him,  to  a  consul, 
or  the  interest  of  the  owner  of  a  British  ship  or  her  cargo  requires  it,  or  a 
British  ship  is  wrecked,  abandoned,  or  otherwise  lost  close  by,  or  the  crew 
or  part  of  the  crew  of  a  British  ship,  wrecked,  abandoned,  or  lost,  arrives  at 
that  place,  such  officer  may  summon  a  naval  Court,  which  consists  of  not 
more   than  five  or  less   than  three  specified   officers,  masters  of    British 
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merchant  ships  or  British  merchants ;  and  investigates  the  complaint  or 
the  cause  of  the  wreck  or  loss,  and  may  administer  oaths,  summon  and 
compel  the  attendance  of  parties  and  witnesses,  and  the  production  of 
documents.  Such  a  Court  has  power  to  remove  the  master  of  a  ship, 
with  the  consent  of  her  consignee,  if  present,  if  the  safety  of  the  ship 
or  crew  or  the  interest  of  the  owner  requires  it;  to  cancel  or  suspend 
certificates  in  cases  authorised  by  the  Act ;  to  discharge  a  seaman  from  his 
ship,  and  order,  the  forfeiture  of  his  wages,  and  compensate  his  owner 
therewith  or  pay  it  into  the  Exchequer ;  to  decide  any  question  as  to  wages, 
fines,  or  forfeitures  between  parties  to  the  proceedings ;  to  order  the  costs 
of  imprisoning  a  seaman  or  apprentice  in  a  foreign  port,  or  maintaining 
him  there  in  prison,  to  be  deducted  from  his  earned  or  future  wages ;  to 
have  a  survey  of  the  ship  made ;  and  to  exercise  other  powers  of  punish- 
ment. It  must  report  its  proceedings  and  orders  to  the  Board  of  Trade. 
A  penalty  is  imposed  for  preventing  complaint  being  made  to  an  officer 
empowered  to  summon  a  naval  Court  or  obstructing  the  holding  of  any 
investigation  by  such  a  Court.  These  provisions  apply  to  all  seagoing 
ships  registered  in  the  United  Kingdom,  except  fishing  boats  exclusively 
fishing  on  its  coasts,  and  also  to  ships  registered  in  British  possessions 
when  out  of  the  jurisdiction  of  their  Governments  (ss.  480-486)/ 
(c)  Courts  of  Survey. — See  Survey,  Courts  of. 


Ship;  Shipmaster;   Shipmate;   Shipping. 

(a)  Owners. 

(b)  Ship's  husband. 

(c)  Mortgages. 

(d)  Shipmaster  and  mate. 

(e)  Ship's  papers. 

(a)  Oivners. — Who  can  be  owners  and  how  to  become  an  owner  of  a 
British  ship  has  already  been  discussed  under  British  Ship,  where  the 
statutory  rules  governing  the  subject  are  stated.  Here  only  the  rights  of 
shipowners  inter  se  are  dealt  with. 

The  majority  of  the  owners  of  a  British  ship  can  control  and  direct  its 
movements ;  but  if  the  majority  wish  to  send  her  on  a  voyage  to  which 
the  minority  object,  the  latter  may  arrest  and  detain  her  in  an  action 
of  restraint,  until  the  majority  have  given  security  by  bond  for  the  safe 
return  of  the  ship  (The  Apollo,  1824,  1  Hag.  Adm.  306 ;  The  Talca,  1880, 
5  P.  D.  169);  but  this  cannot  be  clone  in  the  case  of  a  foreign  ship 
unless,  perhaps,  the  law  of  her  country  gives  such  power  (The  Bernstoff, 
1854,  2  Sp.  30).  A  mortgagee  not  in  possession  of  the  ship  cannot,  under 
ordinary  circumstances,  maintain  such  an  action  (The  Highlander,  1843, 
2  Bob.  W.  109 ;  The  Innisf alien,  1866,  L.  B,  1  Ad.  &  Ec.  75),  and  can, 
perhaps,  only  do  so  if  the  voyage  is  exceptional  and  likely  to  injure  his 
interest  (see  post  (b)).  The  security  to  which  the  minority  is  entitled  is  a 
stipulation  by  the  majority  and  sureties  to  pay  the  value  of  the  former's 
shares  in  the  ship  if  she  does  not  return  (The  Robert  Dickenson,  1884, 
10  P.  D.  15).  See  Bail  (Admiralty).  The  minority  in  such  a  case  is  not 
obliged  to  bear  any  part  of  the  expenses  of  the  outfit,  nor  entitled  to  share 
in  the  profits  of  the  voyage,  but  the  ship  sails  entirely  at  the  majority's 
risk  and  benefit ;  and  the  minority  is  not  recompensed  for  the  ordinary 
wear  and  tear  of  the  ship  during  such  voyage.  If  the  ship  is  lost,  the 
majority  is  liable  for  the  value  of  the  minority's  shares  in  her  (The  Margaret, 
1829,  2  Hag.  Adm.  275;  The  Regalia,  1884,  5  Asp.  338;  Williams  and 
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Bruce,  28).  The  power  of  directing  and  controlling  the  ship,  however,  only 
belongs  to  the  majority;  and  where  the  ship  is  owned  in  equal  moieties 
the  Court  will  not  alter  the  possession  (see  Possession  of  Ship). 

_  By  the  Admiralty  Court  Act,  1861,  the  Court  was  given  power,  in 
suits  between  co-owners  touching  the  ownership,  possession,  enjoyment, 
an'd  earnings  of  any  ship  registered  in  England  or  Wales,  to  direct  the 
ship  or  any  share  in  her  to  be  sold  (24  Vict.  c.  10,  s.  8);  and  in  any 
co-ownership  action  the  defendant  may  be  restrained  from  creating  any 
charge  or  otherwise  dealing  with  any  share  of  the  vessel  relating  to 
which  the  action  is  brought  (The  Horloch,  1877,  2  P.  D.  250).  The  Court 
may  order  a  sale  on  the  application  of  the  minority,  even  where  it  is 
opposed  by  the  majority  (The  Nelly  Schneider,  1878,  3  P.  D.  152);  but  it  is 
reluctant  to  do  so  on  the  application  of  the  minority,  and  will  only 
do  so  in  such  a  case  where  it  is  of  opinion  that  it  is  to  the  obvious 
advantage  of  all  the  owners  (The  Nelly  Schneider,  above;  The  Marion,  1884, 
10  P.  D.  4;  The  Hereward,  [1895]  Prob.  284). 

The  same  Act  also  gives  power  to  the  Court  to  decide  all  questions 
arising  between  co-owners  or  any  of  them  touching  the  matters  referred  to 
above,  and  to  settle  all  accounts  outstanding  and  unsettled  between  the 
parties  in  relation  thereto,  and  make  such  other  order  as  it  thinks  fit  (s.  8). 
Under  this  the  Court  may  appoint  a  receiver  in  a  co-ownership  suit  (The 
Ampthill,  1880,  5  P.  D.  224) ;  it  may  order  a  plaintiff  who  has  ceased  to  be 
part  owner  before  the  suit  began  to  give  security  to  the  amount  of  his 
former  interest  (The  Lady  of  the  Lake,  1870,  L.  E.  3  Ad.  &  Ec.  29) ;  and  it  has 
entertained  an  independent  suit  for  an  account  when  there  was  a  dispute 
as  to  earnings  of  a  ship  (The  Idas,  1863,  B.  &  L.  65,  though  ship  had  been 
lost  before  action  began  ;  The  Albion,  1862,  6  L.  T.  164 ;  The  Ceylon,  1868, 
18  L.  T.  417).  In  case  of  a  dispute  as  to  a  ship's  earnings,  where  the  cargo 
had  been  put  in  charge  of  a  dock  company,  and  the  defendant  (part  owner)  had 
given  the  company  notice  to  hold  the  cargo  subject  to  freight,  the  Admiralty 
Court,  on  the  application  of  the  majority  of  part  owners,  granted  a  monition 
against  the  company  to  bring  in  the  freight  (The  Meggie,  1866,  L.  E.  1  Ad.  & 
Ec.  77).  The  Admiralty  Division,  like  the  Chancery  Division,  can  sell  a 
British  ship  the  property  in  which  is  vested  in  an  unqualified  person 
(M.  S.  A.  1894,  s.  28) ;  and  co-ownership  actions  can  only  properly  be 
assigned  to  it. 

Part  owners  of  ships  are  tenants  in  common,  and  cannot  pledge  each  other's 
credit  for  repairs  of  the  ship,  nor  have  they  a  lien  on  each  other's  shares  for 
contribution  to  expenses  incurred  for  the  joint  benefit.  But  if  they  employ 
the  ship  in  earning  freight,  the  earnings  of  the  ship  are  treated  on  the 
footing  of  a  partnership,  and  accordingly  the  expenses  of  her  outfit, 
including  repairs,  must  be  deducted  before  the  earnings  are  divided  (Green  v. 
Briggs,  1848,  17  L.  J.  Ch.  323  ;  Holders  v.  ShacJcels,  1828,  8  B.  &  L.  612) ; 
and,  under  a  contract  to  which  they  all  agree,  each  becomes  personally 
bound  in  full,  having  a  right  of  contribution  for  the  others.  Before  a 
joint  voyage  each  owner  must  contribute  to  the  expenses  of  outfit,  and  a 
purchaser  of  shares  during  the  voyage  and  before  it  is  over  is  liable  for  his 
proportion  (Helme  v.  Smith,  1830,  7  Bing.  709  ;  The  Meredith,  1885, 10  P.  D. 
69 ;  The  Vindobala,  1887,  13  P.  D.  42).  A  part  owner  may  bind  himself 
not  to  bring  an  action  of  restraint  (The  England,  1886,  12  P.  D.  32) ;  but  it 
is  doubtful  if  a  majority  of  owners  can  deprive  themselves  by  agreement  of 
the  right  to  discharge  a  master  and  appoint  another  (Card  v.  Hope,  1824, 
2  Barn.  &  Cress.  661). 

(b)  Ship's  Husband. — The  ship's  husband  is  a  person,  generally  one  of  the 
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owners  (when  he  is  called  the  managing  owner),  who  manages  and  controls 
the  use  and  employment  of  the  ship.  Under  the  M.  S.  A.  the  name  and 
address  of  the  managing  owner  for  the  time  being  of  every  ship  registered  in 
the  United  Kingdom  mnst  be  registered  at  the  custom  house  at  the  port  of 
registry;  where  there  is  not  a  managing  owner,  the  ship's  husband  or  person 
intrusted  with  the  management  of  the  ship  by  its  owner  must  be  registered, 
and  for  the  purposes  of  the  Act  he  has  the  same  obligations  and  liabilities  as 
if  he  were  managing  owner ;  for  default  in  this  respect  the  owner  of  the  ship 
is  liable  to  a  fine  of  £100  every  time  the  ship  leaves  a  port  in  the  United 
Kingdom  (s.  59).  His  duties  and  powers  are  generally  defined  by  agree- 
ment between  himself  and  his  employers  or  co-owners,  and  consist  in 
seeing  that  the  ship  is  properly  repaired,  equipped,  and  manned,  procuring 
freights,  keeping  the  ship's  papers,  making  necessary  entries,  adjusting 
freight  and  cargoes,  disbursing  and  receiving  moneys,  and  keeping  and 
making  up  the  accounts  between  all  parties  interested  (Abbott,  Shipping, 
13th  ed.,  100,  Shee,  J.),  and  therefore  chartering  the  ship  (Darby  v.  Baines, 
1851,  21  L.  J.  Ch.  801).  His  acts  for  these  purposes  are  considered  the 
acts  of  all  the  part  owners,  who  are  liable  on  all  contracts  entered  into  by 
him  for  the  employment  of  the  ship. 

A  managing  owner  is,  however,  only  an  owner  who  is  intrusted  by 
such  of  the  owners  as  are  interested  in  the  ship's  employment  to  manage 
her  affairs  (Bowen,  J.,  Frazer  v.  Cuthbertson,  1880,  6  Q.  B.  D.  93,  99) ;  and 
the  mere  fact  of  his  being  registered  as  such  does  not  give  him  authority  to 
bind  those  of  the  ship's  owners  whose  agent  he  is  not  in  fact  (ibid.). 

The  minority  of  owners  can,  by  giving  him  notice,  revoke  his  authority 
to  act  as  their  agent ;  but  such  a  notice  will  not  exempt  them  from  liability 
under  an  agreement  which  the  managing  owner  has  already  concluded  for 
"  fixing  "  a  ship  for  a  voyage,  or  under  an  agreement  supplementary  thereto 
made  subsequently  to  receipt  of  such  notice  (The  Vindobala,  1887,  13  P.  D. 
42) ;  nor  can  the  minority,  after  allowing  the  managing  owner  to  contract 
for  a  new  voyage,  bring  an  action  of  restraint  in  order  to  protect  them- 
selves against  the  consequences  of  it  (ibid.) ;  and  part  owners  who  do  not 
dissent  from  the  employment  of  a  ship,  and  are  aware  that  other  part  owners 
have  dissented,  share  in  the  expenses  and  profits  of  such  voyage  (ibid.).  All 
owners  are  bound  by  orders  actually  given  to  which  they  have  agreed,  for 
that  makes  them  irrevocable  (Chappell  v.  Bray,  I860,  6  H.  &  N.  145).  The 
owner  of  a  moiety  of  a  ship  who  is  also  managing  owner,  and  who  charters 
the  other  moiety,  can,  as  managing  owner,  pledge  his  co-owner's  credit  for 
repairs  (Preston  v.  Tamplin,  1857,  26  L.  J.  Ex.  346  and  348). 

The  powers  of  a  managing  owner  or  ship's  husband  include  borrowing 
money  for  the  necessary  purposes  of  the  ship  (The  Faust,  1887,  6  Asp.  126), 
but  not  assigning  the  entire  freight  for  an  advance  to  himself,  though 
the  ship  is  in  his  debt  (Beynon  v.  Godden,  1878,  3  Ex.  D.  268).  He  may 
make  a  charter-party  for  the  ship,  but  having  done  so,  cannot  cancel  it, 
though  this  would  be  for  the  owner's  benefit  (Thomas  v.  Zeiuis,  1878,  4  Ex. 
D.  18;  but  see  Abbott,  107);  and  he  has  no  implied  authority  to  insure 
unless  he  is  a  co-owner  and  in  partnership  (see  Maeine  Insurance).  He 
may  receive  the  freight  (see  Freight),  and  pay  liabilities  owing  to  himself 
or  others  out  of  it  (Abbott,  13th  ed.,  107) ;  and  if  he  represents  the  majority 
he  may  use  it  for  fitting  out  the  ship  for  a  new  voyage,  and  he  may  receive 
contributions  from  part  owners  to  losses  (The  Ida,  1886,  6  Asp.  21).  He 
has  not  authority  as  such  to  pledge  his  co-owner's  credit  for  the  expenses 
of  a  law-suit  (Campbell  v.  Stein,  1818,  6  Dow,  135);  but  he  has  been  held 
to  have  authority  to  bind  them  for  the  amount  of  a  bail  bond  given  to 
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release  the  ship  from  arrest  (Barker  v.  Highley,  1863,  15  C.  B.  N.  S.  270). 
He  may  sue  part  owners  for  their  share  in  the  outfit  of  the  ship  (Helme  v. 
Smith,  1830,  7  Bing.  709 ;  33  B.  E.  630),  or  in  her  liabilities ;  but  if  he  has 
not  discharged  the  liabilities,  and  the  part  owners  are  liable  for  the  whole 
amount  (e.g.  for  necessaries),  execution  may  be  stayed  in  his  action  till  they 
are  protected  against  other  claims  (The  O.  Jackson,  1885,  5  Asp.  399).  A 
creditor  taking  payment  by  bill  from  the  managing  owner  may  still  sue  the 
other  owners  if  the  bill  is  dishonoured  (Robinson  v.  Bead,  1829,  9  Barn.  & 
Cress.  449 ;  Keay  v.  Fenwick,  1876, 1  C.  P.  D.  745),  although  they  have  settled 
with  the  managing  owner  a  long  time  before  (Davison  v.  Donaldson,  1882, 
9  Q.  B.  1).  623).  He  may  delegate  his  authority  to  bind  his  co-owners  by 
employing  a  shipbroker  (Coulthurst  v.  Sweet,  1866,  L.  E.  1  C.  P.  649).  His 
authority  extends  to  the  conduct  on  shore  of  all  that  concerns  the  employ- 
ment of  the  ship ;  and  co-owners  who  depute  the  management  of  the  ship  to 
him  give  him  power  to  pledge  their  credit  for  what  is  necessary  to  repair  and 
equip  her  in  the  ordinary  course  of  her  employment,  and  it  is  immaterial 
that  he  has  instructions  to  insure,  and  has  collected  money  from  under- 
writers for  the  repair  of  damage  done  to  the  ship  (The  Huntsman,  [1894] 
Prob.  214).  It  is  his  duty  to  account  to  his  co-owners  in  reasonable  time 
for  the  ship's  earnings  and  disbursements,  but  what  is  reasonable  time 
depends  on  the  circumstances  of  each  case,  and  there  is  no  fixed  rule  that  a 
ship's  accounts  must  be  ready  before  she  sails  on  her  next  voyage  (The 
Mount  Vernon,  1891,  7  Asp.  32).  Where  the  ship  is  engaged  in  foreign 
voyages,  in  the  absence  of  evidence  that  each  voyage  is  a  separate  trading 
transaction,  the  relation  between  the  co-owners  and  the  managing  owner  is 
treated  as  a  continuous  partnership  in  respect  to  profit  and  loss  (The  Fongola, 
1895,  8  Asp.  89).  He  is  appointed  and  removed  by  the  consent  of  all  the 
owners  or  the  majority  of  them ;  a  formal  written  appointment  is  not 
necessary  if  he  has  acted  as  ship's  husband  (Chappell  v.  Bray,  above) ;  and 
it  is  doubtful  whether  it  can  be  stipulated  that  a  managing  owner's  appoint- 
ment shall  be  irrevocable  (Card  v.  Hope,  above ;  The  England,  above).  He  is 
entitled  to  remuneration  for  his  services,  but  there  is  no  fixed  rate  (The 
Meredith,  1885,  10  P.  D.  69);  but  if  he  is  a  shipbroker  he  cannot  in  the 
absence  of  special  agreement  charge  the  ship  with  commissions  on  charters 
and  freights  ( Williamson  v.  Hine,  [1891]  1  Ch.  390). 

(c)  Mortgage. — The  M.  S.  A.  has  the  following  statutory  provisions  with 
regard  to  mortgages  of  ships  or  shares  therein : — Mortgages  of  ships  must 
be  made  in  a  statutory  form,  and  be  entered  in  the  register  (s.  31) ;  where  a 
mortgage  is  discharged,  an  entry  to  that  effect  must  be  made  in  the  register, 
but  the  entry  of  its  having  been  made  must  not  be  erased  (Chasteauneuf  v. 
Gapeyron,  1882,  7  App.  Cas.  127 ;  s.  32) ;  the  priority  of  mortgages  is  deter- 
mined not  by  their  respective  dates  but  by  the  dates  of  their  entry  in  the 
register,  in  spite  of  any  express,  implied,  or  constructive  notice  (s.  33).  This 
does  not  prevent  the  general  principle  applying  that  a  first  mortgagee  whose 
mortgage  is  taken  to  cover  future  advances  cannot  claim  in  priority  over 
a  second  mortgagee  the  benefit  of  advances  made  after  he  had  notice  of 
second  mortgage,  for  priorities  in  such  a  case  do  not  depend  on  the  date  of 
instrument,  but  the  state  of  facts  independent  of  that  (The  Benwell  Tower, 
1895,  8  Asp.  13).  The  mortgagee  is  not  treated  as  the  owner  of  the  ship 
except  so  far  as  is  necessary  for  making  the  ship  or  share  available  as 
security  for  the  mortgage  debt  (s.  34) ;  a  mortgagee  has  power  of  sale,  but 
where  there  is  more  than  one  a  subsequent  mortgagee  has  not,  except 
by  order  of  a  Court,  without  the  concurrence  of  a  prior  mortgagee 
(s.  35) ;    a  mortgage   is   not   affected   by   the   bankruptcy   of   the  mort- 
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gagor  (s.  36) ;  mortgages  may  be  transferred  by  a  statutory  form,  which 
must  be  registered  (s.  37);  and  similarly,  transmission  of  interest  in  a 
mortgage  by  death,  bankruptcy,  marriage,  or  any  other  lawful  means 
must  be  authenticated  by  statutory  requirements,  and  registered  (s.  38). 
A  registered  owner  who  wishes  to  mortgage  or  sell  a  ship  or  share 
therein  in  respect  of  which  he  is  registered  at  a  place  out  of  the  country 
where  the  ship's  port  of  registry  is  situate  can  obtain  a  certificate  for  that 
purpose  from  the  registrar  after  giving  him  certain  particulars,  and  such 
certificate  must  contain  those  particulars  (ss.  39-42).  Such  certificates 
are  subject  to  certain  regulations,  of  which  the  most  noteworthy  are  that 
the  mortgage  is  registered  by  being  indorsed  on  the  certificate  by  a  registrar 
or  consul ;  mortgages  so  registered  have  priority  over  subsequently  created 
mortgages ;  such  mortgages  rank  according  to  the  date  of  their  registration, 
and  not  according  to  the  date  of  their  being  made ;  mortgagees  so  registered 
have  the  same  rights  and  liabilities  as  they  would  have  if  their  mortgages 
were  registered  in  the  register  book ;  and  their  discharge  and  cancellation 
must  also  be  registered  (s.  43).  If  such  a  certificate  be  lost  a  new  one  may 
be  issued  (s.  45) ;  a  certificate  may  be  revoked  by  the  shipowner ;  and  if  so 
its  revocation  must  be  registered  (s.  46).  Interests  arising  under  contracts 
or  other  equitable  interests  may  be  enforced  by  or  against  owners  and  mort- 
gagees of  ships  in  respect  of  their  interest  therein,  in  the  same  manner  as  in 
respect  of  any  other  personal  property  (s.  57) ;  e.g.  equitable  mortgages  may  be 
created  by  deposit  of  builder's  certificate  of  unfinished  ship  (In  re  Softlcy, 
1875,  L.  E.  20  Eq.  746),  or  deposit  of  registered  mortgage  of  ship  (Zacon  v. 
Liffen,  1862,  32  L.  J.  Ch.  25).  The  Court  looks  behind  the  register  to  see 
the  real  nature  of  the  transaction  ( Ward  v.  Beck,  1863,  13  C.  B.  1ST.  S.  668 ; 
The  Innisfallen,  1866,  L.  E.  1  Ad.  &  Ec.  72),  but  not  in  order  to  dispossess 
an  innocent  holder  for  value  without  notice  of  fraud  (The  Horlock,  1877, 
2  P.  D.  243). 

The  mutual  rights  of  a  mortgagor  and  mortgagee  of  a  ship  depend  on 
the  principle  stated  in  sec.  34,  above.  The  mortgagor,  so  long  as  he  is 
allowed  to  remain  in  possession,  retains  all  the  rights  and  powers  of 
ownership  over  the  ship ;  and  his  contracts  with  regard  to  the  ship  are 
good  against  the  mortgagee,  so  long  as  they  do  not  materially  impair  his 
security;  e.g.  a  beneficial  charter-party  by  mortgagor  is  good  against 
mortgagee  (Collins  v.  Lamport,  1865,  34  L.  J.  Ch.  196) ;  and  a  nominal  freight 
stipulated  in  a  bill  of  lading  owing  to  the  goods  having  been  shipped  on 
shipowner's  account  is  good  against  the  mortgagee  (Keith  v.  Burrows,  1877, 
2  App.  Cas.  645,  654).  Where  a  ship  is  under  charter-party  at  the  time 
of  the  mortgage,  the  mortgagee  is  bound  by  her  engagement  unless  it  be 
of  an  unusual  kind  which  would  prejudice  the  sale  of  the  ship  (Be  Mattos 
v.  Gibson,  1859,  28  L.  Ji  Ch.  498;  The  Celtic  King,  [1894]  Prob.  175, 
engagement  for  five  years);  and  a  mortgagee  may  be  restrained  by 
injunction  from  interfering  with  the  execution  of  the  charter-party. 
Where  a  mortgagee  arrested  a  ship  before  the  mortgage  money  became 
due  in  a  possession  action  while  she  was  under  a  beneficial  charter-party, 
the  Court  ordered  her  release  (The  Blanche,  1887,  6  Asp.  272) ;_  and 
a  mortgagee  of  shares  of  which  he  has  not  taken  possession  cannot  bring  a 
restraint  action  against  his  co-owners  who  have  let  the  ship  under  such  a 
charter-party  without  his  consent  (The  Innisfallen,  1866,  L.  E.  1  Ad.  &  Ec. 
72) ;  nor  can  he  arrest  her  in  such  a  case  though  he  takes  possession  of 
the  shares  before  she  sails  (The  Maxima,  1878,  4  Asp.  21).  A  mortgagee 
cannot  object  to  a  charter-party  being  carried  out  on  the  ground  that  it 
will  remove  the  ship  out  of  the  jurisdiction  and  make  his  security  more 
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difficult  to  enforce  (The  Fanclwn,  1880,  5  P.  D.  173),  and  the  burden  is 
on  him  to  prove  that  his  security  will  be  prejudiced  (ibid.).  So  long  as 
the  mortgagee  does  not  interfere  or  claim  possession,  he  is  taken  to  have 
allowed  the  mortgagor  to  make  all  engagements  for  the  employment  of  the 
ship  usually  entered  into  by  the  person  having  apparent  control  and 
ownership  of  her.  Where  a  ship  was  at  the  time  that  the  mortgagee 
demanded  possession  engaged  on  a  voyage,  the  mortgagee  was  held  not 
entitled  to  possession  till  the  conclusion  of  the  voyage  nor  to  compensation 
for  the  use  and  occupation  of  the  ship  from  the  time  of  notice  of  such 
demand  till  delivery  up  of  the  ship  (Johnson  v.  Royal  Mail  S.  C,  1867, 
L.  R.  3  C.  P.  38);  and  a  mortgagor  has  been  given  damages  for  the 
wrongful  arrest  of  a  ship  by  the  mortgagee  (The  Cathcart,  1867,  L.  E. 
1  Ad.  &  Ec.  314). 

On  the  other  hand,  the  mortgagee  has  the  right,  in  order  to  make  the 
ship  available  as  a  security,  to  take  possession  of  her  and  collect  the  freight, 
and  yet  he  is  free  from  liabilities  to  which  he  might  otherwise  be  liable  as 
owner  in  possession  (Lord  Campbell,  Dickinson  v.  Kitchen,  1858,  8  El.  &  Bl. 
789,  798).  He  may  prevent  the  ship  sailing  uninsured  if  the  mortgagor 
has  agreed  to  insure  (Laming  v.  Seater,  1889, 16  Sess.  Ca.  (4th)  828).  On 
taking  possession  he  is  entitled  to  the  benefit  of  outstanding  contracts 
made  by  the  mortgagor  (Collins  v.  Lamport,  above);  and  because  he  is 
owner  he  is  entitled  to  the  freight  (Liverpool  Marine  Credit  Co.  v.  Wilson, 
1872,  L.  R  7  Ch.  507 ;  Keith  v.  Burrows,  1877,  2  App.  Cas.  636).  But  in 
order  to  defeat  the  mortgagor's  right  to  freight  he  must  take  actual  or 
constructive  possession  before  it  is  paid  although  after  it  has  been  earned 
(Busden  v.  Pope,  1868,  L.  R.  3  Ex.  269) ;  he  cannot  intercept  freight  by  merely 
giving  the  charterer  or  person  liable  to  pay  it  notice  before  the  freight  is 
actually  earned  (Liverpool  Marine  Credit  Co.  v.  Wilson,  above) ;  but  where 
actual  physical  possession  of  the  ship  is  impossible,  e.g.  by  her  being  at  sea, 
a  notice  to  the  mortgagor  and  to  charterers  is  constructive  possession 
(Busden  v.  Pope,  above).  A  mortgagee  cannot  recover  freight  which  he 
has  allowed  the  mortgagor  to  receive  ( Wilson  v.  Wilson,  1872,  L.  R.  14 
Eq.  32;  Willis  v.  Palmer,  1860,  7  C.  B.  N.  S.  340;  Gardner  v.  Cazenove, 
1856,  1  H.  &  1  423).  He  has  the  right  to  have  the  expenses  of  taking 
possession,  etc.,  allowed  in  the  account  between  him  and  the  mortgagor 
(Wilkes  v.  Sannion,  1877,  7  Ch.  D.  188);  and  he  can  recover  from  the 
mortgagor  wages  of  crew  or  master  which  he  has  had  to  pay  in  order  to 
get  possession  (The  Orchis,  1890,  15  P.  D.  38);  and  where  vendors  sold  a 
ship  to  purchasers  who  were  to  acquire  the  property  in  her  as  instalments  of 
the  price  were  paid,  and  the  purchasers  mortgaged  the  shares  transferred  to 
them,  and  worked  the  ship  and  incurred  maritime  liens  and  went  bankrupt, 
and  the  vendors  resumed  possession  of  the  ship,  paid  off  the  maritime  hens, 
paid  a  sum  to  cancel  her  charter-party,  repaired  her,  and,  with  the  consent 
of  mortgagees,  sold  her  to  foreigners,  it  was  held  that  the  vendors  could  not 
deduct  from  the  mortgagees'  share  of  the  price  for  the  sum  paid  to  clear 
off  the  liens,  or  cancel  the  charter,  or  for  repairs,  there  being  no  personal 
liability  on  the  mortgagees  in  respect  of  any  of  these  claims  (The  Bipon 
City  (No.  2),  [1898]  Prob.  78).  The  mortgagee  is  liable  to  the  mortgagor 
for  loss  or  damage  to  her  by  his  employment  or  sale  of  her  (Marriott  v. 
Anchor  Bev.  Co.,  1861,  2  Gif.  457 ;  Brouard  v.  Dumaresque,  1841,  3  Moo. 
P.  C.  457) ;  but  he  has  power  to  sell  her  or  part  of  her,  and  may  insist  on 
this  instead  of  joining  in  a  charter-party  with  other  persons  interested  in 
her  (Samuel  v.  Jones,  1863,  7  L.  T.  760 ;  The  Fairlie,  1868,  37  L.  J.  Ad.  66) ; 
and  a  judgment  creditor  of  the  mortgagor  cannot  take  the  ship  in  execution, 
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for  that  would  impair  the  mortgagee's  security  (Dickinson  v.  Kitchen, 
above). 

The  mortgagee  taking  possession  is  bound  by  any  lien  created  by  the 
mortgagor  when  in  possession,  and  necessary  to  keep  the  ship  seaworthy 
(Williams^  v.  Allsupp,  1861,  10  C.  B.  N.  S.  417);  but  he  has  priority  over 
claims  which  do  not  give  either  a  maritime  or  possessory  lien,  e.g.  necessaries, 
and  damage  to  cargo  (The  Pacific,  1864,  B.  &  L.  243 ;  The  Scio,  1867,  L.  B. 
1  Ad.  &  Ec.  353 ;  The  Pieve  Superiore,  1874,  L.  E.  5  P.  C.  482  ;  The  Lyons, 
1887,6  Asp.  199  ;  see  Maeitime  Lien).  When  in  possession  he  is  liable  for 
the  disbursements  of  his  agent  to  the  same  extent  as  the  owner  would  be 
(Havilland  v.  Thomas,  1864,  3  Sess.  Ga.  (3rd)  313) ;  but  not  for  necessaries 
ordered  by  the  master  not  as  his  agent  (The  Troubadour,  1866,  L.  E.  1  Ad. 
&  Ec.  302).  The  mortgagee  of  ship  or  a  purchaser  from  him  has  a  right  to 
freight  superior  to  that  of  assignee  of  freight  (Brown  v.  Tanner,  1868,  L.  E. 
3  Ch.  597;  Dolbyn  v.  Comerford,  1860,  Ir.  10  Ir.  Ch.  327),  and  charterers 
cannot  make  deductions  from  the  freight  payable  to  him  (Tanner  v.  Phillips, 
1872,  42  L.  J.  Ch.  125);  but  a  part-owner  can  deduct  the  proportion  of 
expenses  of  the  voyage  from  the  freight  payable  to  a  mortgagee  of  bis  co- 
owner  (Alexander  v.  Simms,  1854,  23  L.  J.  Ch.  721).  A  mortgagee  can  get 
a  receiver  of  freight  appointed  (The  Faust,  1887, 6  Asp.  126).  If  he  gets  the 
ship  sold,  his  costs  up  to  such  sale  in  the  mortgage  action  are  satisfied  as 
against  a  necessary  man  with  a  possessory  lien  (The  Sherhro,  1883,  5  Asp. 
88).  In  defending  an  action  for  wages  and  disbursements  he  can  rely  on 
defences  available  to  the  owner  (The  Chieftain,  1863,  B.  &  L.  164);  and 
may  get  the  ship  released  on  giving  bail  (The  Pdngclove,  1858,  Swa.  Ad.  310). 

By  the  Admiralty  Court  Act,  1840;  the  Court  was  allowed  cognisance  of 
claims  and  causes  of  action  in  respect  of  the  mortgage  of  any  ship  which  or 
the  proceeds  of  which  were  under  the  hand  of  the  Court,  whether  the  ship 
was  foreign  or  British,  and  the  mortgage  was  registered  or  not  (s.  3) ;  and 
the  Act  of  1861  extended  the  jurisdiction  to  cases  where  proceeds  were 
not  under  arrest  of  Court,  if  the  mortgage  was  duly  registered  under  the 
M.  S.  A.  (s.  11). 

(d)  Shipmaster  and  Mate. — The  powers  and  duties  of  a  master  are  now 
largely  regulated  by  statute  (the  M.  S.  A.  1894) ;  but  they  are  also  recog- 
nised and  defined  at  common  law. 

His  authority  as  regards  his  owners  is  thus  tersely  denned :  "The  authority 
of  a  master  of  a  ship  is  very  large,  and  extends  to  all  acts  that  are  usual  and 
necessary  for  the  use  and  employment  of  the  ship ;  but  it  is  subject  to 
several  well-known  limitations.  He  may  make  contracts  for  the  hire  of  the 
ship,  but  cannot  vary  those  which  the  owner  has  made.  He  may  take  up 
money  in  foreign  ports,  and,  under  certain  circumstances,  at  home,  for 
necessary  disbursements  for  repairs,  and  bind  his  owners  for  repayment. 
But  his  authority  is  limited  by  the  necessity  of  the  case,  and  he  cannot 
make  them  responsible  for  money  not  actually  necessary  for  these  purposes, 
although  he  may  pretend  that  it  is.  He  may  make  contracts  to  carry  goods 
or  freight,  but  he  cannot  biud  his  owners  by  a  contract  to  carry  freight  free. 
So  with  respect  to  goods  put  on  board,  he  may  sign  a  bilk  of  lading  and 
acknowledge  the  nature,  condition,  and  quality  of  the  goods.  Constant 
usage  shows  that  masters  have  that  general  authority,  and  if  a  more  limited 
one  is  given,  a  party  not  informed  of  it  is  not  affected  by  such  limitation. 
He  is  a  general  agent  to  perform  all  things  relating  to  the  usual  employ- 
ment of  his  ship,  and  the  authority  of  such  an  agent  to  perform  all  things 
usual  in  the  line  of  business  in  which  he  is  employed  cannot  be  limited  by 
any  private  order  or  directions  not  known  to  the  party  dealing  with  him  " 
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(Jervis,  C.J.,  Grant  v.  Norway,  1851,  20  L.  J.  C.  P.  93).  His  authority  as 
agent  for  his  owners  thus  extends  to  all  cases  where  they  are  not  on  the 
spot,  and  where  he  acts  within  the  scope  of  what  is  the  ordinary  and  proper 
management  of  the  ship  (The  Fanny  and  Matilda,  1883,  5  Asp.  75,  79).  He 
may  order  necessaries  for  the  ship  and  bind  the  owners  for  them,  unless 
they  have  an  agent  in  the  port,  or  unless  the  port  is  a  home  port,  and  they 
can  be  communicated  with  (Gunn  v.  Roberts,  1874,  L.  E.  9  C.  P.  331,  836). 
He  may  recover  any  expenditure  so  made  from  them  and  any  expenses  con- 
sequential thereon  (The  James  Seddon,  1866,  L.  E.  1  Ad.  &  Ec.  62).  For  his 
power  to  bind  his  owners  in  various  ways  on  account  of  the  ship,  see 
Bottomry  ;  Bills  of  Lading  ;  Charter-Party.  If  the  ship  is  foreign,  his 
authority  to  contract  on  behalf  of  his  owner  is  limited  by  the  law  of  the 
flag  (see  Affreightment).  For  his  power  to  bind  his  owners  in  cases  of 
salvage,  see  Salvage  ;  and  in  collisions,  see  Collisions  at  Sea. 

Rrimd  facie  he  is  the  servant  of  the  registered  owner  of  the  ship  (Hibbs 
v.  Boss,  L.  E.  1  Q.  B.  534).  He  is  appointed  by  the  owners,  or  by  the 
majority  of  them  who  are  working  the  ship ;  but  in  cases  of  necessity  he 
may  be  appointed  by  a  part-owner,  a  consul,  a  person  to  whom  the  original 
master  has  applied  for  assistance,  consignees  of  cargo,  or  the  captain  of  a 
British  man-of-war  (see  cases,  Abbott,  116  (13th)).  He  may  be  dismissed 
by  the  majority  of  owners,  but  only  with  proper  notice ;  if  he  is  wrongly 
dismissed  he  should  not  try  to  keep  possession  of  the  ship  or  her  papers 
(The  St.  Olaf,  1876,  3  Asp.  268),  but  should  bring  an  action  for  damages 
for  wrongful  dismissal  (Green  v.  Wright,  1876,  1  0.  P.  D.  591).  He  cannot 
leave  his  ship  without  giving  reasonable  notice  to  his  owners,  unless  com- 
pelled by  circumstances  (The  Rajah  of  Cochin,  1859,  Swa.  Ad.  473,  477). 
He  is  liable  for  contracts  made  in  his  name ;  and  also  for  his  own  torts,  e.g. 
improper  jettison,  sale,  or  refusal  to  deliver,  or  bad  stowage  (Hayn  v. 
Culliford,  1879,  4  C.  P.  D.  182). 

It  is  his  duty  in  all  circumstances  to  take  care  of  the  cargo  (see  Cargo) 
as  servant  of  the  shipowner ;  but  besides  being  agent  for  the  shipowner  he 
is  also,  in  case  of  necessity,  agent  for  the  cargo  owner,  e.g.  he  may  institute 
a  suit  in  rem  on  behalf  of  cargo  against  a  ship  which  has  collided  with  his 
in  a  foreign  port  (The  Reinbeck,  1889,  60  L.  T.  209);  and  he  may  incur 
expenses  on  behalf  of  the  cargo,  and  has  a  lien  on  it  for  them  (Kingston  v. 
Wendt,  1876, 1  Q.  B.  D.  367),  and  may  raise  money  on  it  by  giving  a  bottomry 
or  respondentia  bond  (see  Bottomry).  His  authority  over  the  cargo  depends 
on  the  law  of  the  flag  (see  Affreightment).  He  may  sell  perishing  goods  in 
case  of  need ;  but  it  is  his  duty  to  use  every  means  to  save  them,  and  before 
selling  them  he  must,  if  possible,  communicate  with  their  owner,  for  an 
improper  sale  will  not  pass  the  property  in  them.  He  may  tranship  the 
goods  if  the  shipowner  cannot  or  will  not  let  him  carry  them  on ;  but 
must  not  charge  more  than  a  fair  rate  for  so  doing  (see  Cargo).  For  his 
rights  over  the  crew  and  over  passengers,  see  those  heads. 

Under  the  M.  S.  A.  1894,  British  foreign-going  ships  and  British  home- 
trade  passenger  ships  going  to  sea  from  any  place  in  the  United  Kingdom, 
and  foreign  steamships  carrying  passengers  between  places  in  the  United 
Kingdom,  must  carry  certificated  masters,  and  if  of  more  than  a  certain 
tonnage,  a  certificated  mate  or  mates.  Certificates  of  competency  are  granted 
after  examination  by  local  marine  boards  or  by  the  Board  of  Trade ; 
certain  persons,  such  as  lieutenants,  sub-lieutenants,  navigating  lieutenants, 
or  sub -lieutenants  in  the  Eoyal  Navy,  or  lieutenants  in  the  Indian  Marine, 
are  entitled  to  certificates  as  masters  without  examination ;  such  certificates 
granted  by  colonial  authorities  may,  by  Order  in  Council,  be  given  the  same 
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effect  as  those  above ;  and  master  of  foreign-going  ship  must  produce  his 
certificate  to  the  superintendent  before  whom  he  signs  the  agreement  with 
the  crew  (ss.  92-104).  His  certificate  may  be  cancelled  or  suspended  by  the 
Board  of  Trade  or  a  Court  holding  a  shipping  inquiry  (ss.  469-470) ;  and  he 
may  be  removed  from  his  command  by  the  High  Court,  and  a  new  master 
appointed  in  his  place  (s.  472).  For  the  master's  duties  in  regard  to  engaging 
the  crew,  see  Crew  ;  apprentices,  see  Apprentices  (Sea)  ;  discipline  and 
custody  of  seamen's  property,  see  Seaman — a  seaman  is  rated  able-bodied 
when  he  has  served  at  sea  four  years  before  the  mast;  as  to  absence 
without  leave,  see  M.  S.  A.  1894,  s.  221 ;  and  as  to  both  points,  see  Seaman  ; 
seamen's  wages,  see  Wages  ;  logs,  see  Logbook  ;  passengers,  see  Passengers, 
Sea  ;  fishermen,  see  Pishing  Boats  ;  navigation  and  collision,  see  Collisions 
at  Sea  and  Salvage;  draught  of  water  andloadline,  see  Loadline  ;  dangerous 
goods,  and  grain  and  timber  cargoes,  see  those  heads ;  pilotage,  see 
Pilots. 

The  mate  is  the  next  person  in  authority  to  the  master,  and  on  his 
death  or  incapacity  he  succeeds  to  his  powers  and  duties  {Hanson  v.  Royden, 
1867,  L.  K.  3  C.  P.  47 ;  Abbott,  116).  Under  the  M.  S.  A.,  in  certain  ships 
he  must  have  a  certificate  of  competency,  and  may,  like  the  master,  be 
deprived  of  it.  For  other  powers  and  duties  of  mates,  see  ss.  138,  222,  599. 
As  to  accommodation  of  seamen  and  passengers,  see  Crew  ;  Passengers, 
Sea. 

(e)  Ship's  Papers. — These  are  papers  and  documents  required  for  the 
manifestation  and  protection  of  ship  and  cargo  by  the  law  of  the  countries 
from  and  to  which  the  ship  is  bound,  and  by  the  law  of  nations  in  general, 
and  treaties  between  particular  States,  e.g.  registry  certificate,  bill  of  health, 
bill  of  lading,  etc. ;  and  see  Marine  Insurance  and  Kegistry.  The  master 
must  not  take  on  board  false  or  colourable  papers,  for  these  in  war  time 
subject  the  ship  to  capture  or  detention  (Abbott,  225  (5th)).  Under  the 
M.  S.  A.,  there  are  certain  documents,  viz.  agreement  with  the  crew,  list  of 
crew,  indentures,  and  assignment  of  apprenticeship,  etc.,  which  must  be 
delivered  to  the  proper  officials  for  examination  and  recording  (see  Crew  ; 
Apprentices  (Sea)  ;  Logbook)  ;  and  a  master  giving  up  command  of  a  ship 
for  any  reason  must  hand  over  to  his  successor  all  documents  relating  to 
the  navigation  of  ship  and  the  crew  which  are  in  his  custody  (ss.  257, 
258). 

[Authorities. — Abbott,  Merchant  Shipping ;  Temperley,  Merchant  Shipping 
Act ;  Carver,  Carriage  by  Sea.] 


Shiremoot. — See  County  Courts;  Folcmote. 


Shooting-;    Shooting  with    Intent. —See    Assault; 
Battery  ;  Bodily  Harm  ;  Fireakms  ;  Mayhem  ;  Murder. 


Shop  ;  Shop  Hours  Acts. — The  Shop  Hours  Acts  is  the  name 
given  to  three  Acts  of  Parliament  passed  in  1892, 1893,  and  1895  respectively 
(55  &  56  Vict.  c.  62  ;  56  &  57  Vict.  c.  67 ;  58  Vict.  c.  5.  The  last  Act  was 
rendered  necessary  by  the  decision  in  Hammond  v.  Pulsford,  [1895]  1  Q.  P. 
223).  The  word  "  shop  "  in  these  Acts  is  defined  to  mean  any  shop,  whether 
retail  or  wholesale,  any  market,  stall,  and  warehouse  in  which  assistants 
are  employed  for  hire,  and  any  licensed  public-house  or  refreshment  house. 
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No  young  person  (i.e.  no  one  under  the  age  of  eighteen  years)  may  he 
employed  in  or  about  a  shop  for  more  than  seventy-four  hours,  including 
meal  times,  in  one  week.  If  a  young  person  be  employed  on  the  same 
day  both  in  a  shop  and  in  a  factory,  he  or  she  must  not  work  in  the  shop 
and  factory  together  more  than  seventy-four  hours,  including  meal  times, 
in  one  week  (see  a  similar  provision  in  the  Factory  and  Workshop  Act, 
1895,  s.  16,  vol.  v.  p.  298).  The  owner  of  every  shop  must  exhibit  in  a 
conspicuous  place  in  it  a  notice  stating  the  number  of  hours  during 
which  a  young  person  may  be  lawfully  employed  in  that  shop.  If  he 
fail  to  exhibit  such  a  notice,  or  if  any  young  person  be  employed  in  his 
shop  for  longer  hours  than  the  law  allows,  the  employer  is  liable  to  a 
fine  (1892,  c.  62,  ss.  5,  6,  7;  1895,  c.  5,  s.  1).  The  council  of  any  county 
or  borough  (in  the  city  of  London,  the  common  council)  may  appoint 
inspectors  to  enforce  these  Acts,  each  of  whom  has  power  to  enter  any  shop 
at  all  reasonable  times  to  make  all  inquiries  that  he  deems  necessary,  and 
to  examine  any  of  the  employes,  apart  from  the  employer,  if  he  thinks 
fit.  The  salaries  of  such  inspectors,  and  all  other  expenses  incurred  by 
the  council  in  the  execution  of  these  Acts,  are  defrayed  out  of  the  county 
or  borough  fund  (1893,c  67,  s.  2). 

The  question,  What  is  an  employment  "  in  or  about ''  a  shop  ?  came 
before  the  Divisional  Court  in  the  case  of  Collman  v.  Roberts,  [1896] 
1  Q.  B.  457 ;  and  the  Court  (Lindley  and  Kay,  L.JJ.)  decided  that  a  boy 
whose  work  was  done  partly  inside  the  shop  and  partly  away  from  the 
shop,  fetching  newspapers  and  delivering  them  to  the  customers,  was 
employed  "  in  or  about "  the  shop  within  the  meaning  of  these  Acts,  and 
must,  therefore,  not  be  employed  for  more  than  seventy-four  hours  a  week, 
including  meal-hours. 


Short  Causes. — On  an  application  for  summary  judgment  under 
Order  14,  which  can  only  be  made  when  the  writ  is  specially  indorsed 
under  Order  3,  r.  6,  the  Master  has  four  courses  open  to  him : — 

(i.)  He  may  give  the  plaintiff  leave  to  sign  final  judgment ; 

(ii.)  He  may  order  the  defendant  to  bring  money  into  Court ; 

(hi.)  He  may  order  pleadings  to  be  delivered,  and  the  action  to  proceed 
in  the  usual  course ;  or 

(iv.)  He  may  order  the  action  to  be  forthwith  set  down  for  trial  without 
further  pleadings  ;  and  if  he  is  of  opinion  that  a  prolonged  trial  will  not  be 
requisite,  he  may  direct  that  it  shall  be  entered  in  the  special  list  which  is 
kept  of  short  causes  in  which  leave  to  defend  has  been  given  under  Order 
14  (r.  8).  In  making  an  order  for  trial  as  a  short  cause,  the  Master  may 
not  restrict  the  defences  which  the  defendant  may  raise  at  the  trial 
(Zangton  v.  Roberts,  1894,  10  T.  L.  E.  492  ;  but  see  Bolton  v.  Thome-George, 
1894, 38  Sol.  J.  683) ;  nor  will  the  defendant  at  the  trial  be  restricted  to  the 
defences  disclosed  in  his  affidavit  upon  Order  14. 

Again,  where  a  defendant  makes  default  in  delivering  a  Defence,  and 
the  plaintiff  is  not  entitled  to  sign  judgment,  either  final  or  interlocutory, 
under  Order  27,  rr.  2-9,  he  may  set  the  action  down  on  motion  for  judg- 
ment under  Order  40,  r.  1,  and  mark  it  "  short."  A  notice  has  been  issued 
in  the  Chancery  Division,  regulating  the  practice  as  to  marking  a  cause 
"  short,"  which  is  set  out  on  p.  765  of  the  Annual  Practice  for  1898. 


Short  Entry. — See  Deposit. 
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Shorthand  NotCS.— The  cases  as  to  the  notes  of  a  shorthand 
writer,  which  are  a  fruitful  source  of  expense  in  litigation  (Fl'ockton  v. 
Peake,  1864, 4  New  Eep.  456),  are  numerous,  and  appear  to  have  established 
the  following  rules : — ■ 

The  costs  of  employing  a  shorthand  writer  to  take  notes  of  the  evidence 
on  the  trial,  or  of  the  transcript  and  copies  of  such  notes,  will  not  be  allowed 
on  a  taxation  as  between  party  and  party  unless  the  judge  at  the  trial  gives 
a  special  direction  to  that  effect  {Kirhwood  v.  Webster,  1878,  9  Ch.  D.  239  ; 
Ashworth  v.  Outram,  1878,  9  Ch.  D.  483  ;  Wells  v.  Mitcham  Gas  Co.,  1878, 
4  Ex.  D.  1).  See  also  Smith  v.  Earl  of  Effingham,  1847,  10  Beav.  378 ; 
Croomes  v.  Gore,  1856,  1  H.  &  N.  14 ;  Duke  of  Beaufort  v.  Earl  of  Ashburn- 
ham,  1863, 13  C.  B.  N.  S.  598  ;  Mostyn  v.  Lancaster,  1882,  51  L.  J.  Ch.  696. 
Application  for  their  allowance  should  be  made  at  the  hearing  {Hill 
v.  Metropolitan  Asylums  District  Board,  1880,  28  W.  B.  664),  or  at  any  rate 
before  the  order  is  drawn  up  {Earl  de  la  Warr  v.  Miles,  1881,  19  Ch.  D. 
80).  The  application,  however,  will  not  be  acceded  to,  except  under  special 
circumstances,  though  it  will  be  granted  where  the  notes  were  really 
essential  {Clarke  v.  Malpas,  1862,  1  New  Eep.  221 ;  Malm  v.  Price,  1845, 
1  Ph.  Ch.  590 ;  Lee  Conservancy  Board  v.'  Button,  1879,  12  Ch.  D.  383 ; 
Watson  v.  Great  Western  Bwy.  Co.,  1880,  6  Q.  B.  D.  163;  Ex  parte  Harris, 
In  re  Ward,  1882,  30  W.  B.  560). 

On  the  hearing  of  an  appeal,  shorthand  notes  of  the  evidence  given  in 
the  Court  below .  may  be  read  by  either  party  as  his  impression  of  what  took 
place  there,  the  Court  assuming  that  the  judge's  notes  rightly  represent  the 
whole  effect  {In  re  Gee,  Laming  v.  Gee,  1880,  28  W.  B.  217);  or  they  may 
be  made  to  supplement  the  judge's  notes  {Orr-Ewing  &  Co.  v.  Johnston  &  Co., 
1880,  13  Ch.  D.  p.  450) ;  though,  as  a  rule,  the  judge's  notes,  supplemented 
by  the  notes  of  counsel,  are  a  sufficient  record  {Earl  de  la  Warr  v.  Miles, 
1881, 19  Ch.  D.  80).     See  Judge's  Notes. 

The  Court  of  Appeal  can  allow  the  costs  of  shorthand  notes  properly 
used  on  the  hearing  of  an  appeal,  whether  made  for  the  purposes  of  the 
appeal  or  not  {Hill  v.  Metropolitan  Asylums  District  Board,  1880,  28  W.  B. 
664 ;  Smith  y.  Chadwick,  1882,  20  Ch.  D.  p.  81).  But  circumstances  of  an 
exceptional  character  must  exist  to  induce  the  Court  to  allow  the  costs  of 
shorthand  notes  of  the  evidence  {Bigsby  v.  Dickinson,  1876,  4  Ch.  D.  p.  32 ; 
In  re  Duchess  of  Westminster  Silver  Lead  Ore  Co.,  1878, 10  Ch.  D.  307  ;  Bewley 
v.  Atkinson,  1879,  13  Ch.  D.  p.  300 ;  Kelly  v.  Byles,  1880,  13  Oh.  D.  682 ; 
Vernon  v.  Vestry  of  St.  James's,  Westminster,  1880, 16  Ch.  D.  p.  473  ;  Exparte 
Webster,  In  re  Morris,  1882,  22  Ch.  D.  p.  141;  Glasier  v.  Bolls,  1889, 
38  W.  B.  113  ;  Pilling  v.  Joint-Stock  Institute,  1895,  73  L.  T.  570). 

Under  the  modern  practice,  costs  of  shorthand  notes  of  the  judgment 
below  are  included  in  the  costs  of  an  appeal,  and  that  without  any  special 
direction  for  the  purpose  {Humphery  v.  Sumner,  1886,  55  L.  T.  649  ;  In  re 
Medland,  Eland  v.  Medland,  1889,  41  Ch.  D.  476 ;  In  re  Morgan,  Owen  v. 
Morgan,  1887,  35  Ch.  D.  492). 

Unless  in  exceptional  cases,  shorthand  notes  of  the  summing  up  will  not 
be  allowed  {Andrews  v.  Mockford,  1896,  65  L.  J.  Q.  B.  302). 

On  a  taxation  between  a  solicitor  and  his  client  the  costs  of  shorthand 
notes,  of  the  proceedings  in  an  action  will  not  be  allowed  unless  the  solicitor 
has  informed  the  client  that  the  expense  may  probably  not  be  allowed  on 
taxation  between  party  and  party  {In  re  Blythand  Fanshawe,  Exparte  Wells, 
1882,  10  Q.  B.  D.  207). 

Neither  a  judge,  nor  a  Master,  nor  a  Taxing  Master  can  order  a  shorthand 
note  of  evidence  to  be  taken.     Where,  however,  a  Taxing  Master  suggested 
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the  employment  of  a  shorthand  writer  to  take  down  the  evidence  of  witnesses 
before  him,  and  neither  party  objected,  his  allowance  to  the  successful  party 
of  half  the  costs  thus  incurred  was  upheld  (In  re  Hilleary  and  Taylor,  1887, 
36  OLD.  262).  ' 

It  is  the  practice  in  Admiralty  cases  to  have  the  evidence  of  witnesses 
examined  before  one  of  the  examiners  of  the  Court  taken  down  by  a  sworn 
shorthand  writer.  Where  an  error  was  discovered  in  the  transcript  after  it 
had  been  filed,  in  the  Admiralty  Eegistry,  it  was  ordered  to  be  taken  off  the 
file  and  returned  to  the  examiner  for  amendment,  the  costs  so  incurred  being 
treated  as  costs  in  the  cause  (The  Knutsford,  [1891]  Prob.  219). 

As  to  ordering  production  of  shorthand  notes,  see  Niclxoll  v.  Jones,  1865, 
2  Hem.  &  M.  588;  In  re  Brown,  Tyas  v.  Brown,  1880,  28  W.  E.  575. 
Shorthand  notes  taken  for  the  purpose  of  the  case  of  a  party  in 
another  action  were  held  to  be  privileged  (Nordon  v.  Defries,  1882, 
8  Q.  B.  D.  508). 

[Authorities. — The  Annual  Practice,  1898,  pp.  1045,  1148;  Chitty's 
Arclibold's  Practice,  13th  ed.,  1885,  pp.  712,  986 ;  Daniell's  Chancery  Practice, 
6th  ed.,  1884,  pp.  1245,  1302 ;  Morgan's  Chancery  Acts  and  Orders,  6th  ed., 
1885,  p.  549 ;  Morgan  and  Wurtzburg  on  Costs,  1882,  pp.  497-499 ;  Seton's 
Judgments  and  Orders,  5th  ed.,  1891,  pp.  264,  265,  734,  735.] 


Short  Notice. — See  Motion;  Notice  of  Trial 


Short  Titles.— The  Short  Titles  Act,  1896  (59  &  60  Vict.),  c.  14, 
gives  a  short  title  to  a  considerable  number  of  Acts,  and  provides  that, 
without  prejudice  to  any  other  mode  of  citation,  they  may  be  cited  by  such 
short  title  (see  s.  1).  Notwithstanding  the  repeal  of  an  enactment  giving 
a  short  title  to  an  Act,  the  Act  may  continue  to  be  cited  by  that  short  title 
(see  s.  3).  It  is  now  the  practice  to  give  a  short  title  to  every  Public 
General  Act.  But  there  are  still  many  Acts  which  have  not  got  a  short 
title. 

Every  Act  should  have  a  short  title,  ending  with  the  date  of  the  year  in 
which  it  is  passed.  In  the  absence  of  a  short  title,  an  Act  had  to  be  quoted 
by  its  full  title,  which  is  a  long  and  cumbersome  method.  Lord  Brougham's 
Act  (13  &  14  Vict.  c.  21)  enabled  reference  to  be  made  to  a  particular 
statute  without  mentioning  its  title ;  but  it  is  very  inexpedient  to  do  so,  as 
the  mere  insertion  of  a  particular  chapter  fails  to  convey  to  the  mind  of  the 
reader  any  idea  of  the  Act  referred  to,  and  mistakes  often  arise  from  a 
misprint  of  the  number  of  a  chapter  (see  Thring  on  Practical  Legislation). 

In  the  case  of  the  Justices  of  Middlesex  v.  P.,  1884,  9  App.  Cas.  at 
p.  772,  it  was  stated  that  the  mere  fact  that  the  Act  of  Parliament 
expressly  referred  to  as  that  by  which  the  grant  of  a  pension  was  to  be 
regulated,  was  called  "  The  Superannuation  Act,  1859,"  and  was  referred  to 
by  that  title,  showed  that  the  Legislature  thought  that  all  the  cases  of 
pensions  provided  for  by  the  Act  came  within  the  sense  of  the  word 
"  superannuation "  as  conveniently  and  popularly  used,  and  that  the  short 
title  was  a  good  general  description  of  all  that  was  done  by  the  Act. 

The  Interpretation  Act,  1889  (c.  63),  s.  35,  provides  that  "  In  any  Act, 
instrument,  or  document,  an  Act  may  be  cited  by  reference  to  the  short 
title,  if  any,  of  the  Act,  either  with  or  without  a  reference  to  the  chapter." 

[Authorities. — Hardcastle  on  Statutes ;  Strickland,  Alphabetical  Table  of 
Public  General  Acts  in  force  relating  to  England,  1897.] 
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Shroud-Stealing. — Though  a  corpse  cannot  be  stolen,  the 
shroud  in  which  it  is  wrapped  is  the  subject  of  larceny  (B.  v.  Haynes,  1616, 
12  Co.  Eep.  113);  and  the  property  therein  is  laid  in  the  executor  or  other 
person  who  provided  it.     See  Cobpse  ;  Larceny. 


Siam — An  Asiatic  kingdom  within  which  Her  Majesty  exercises 
jurisdiction ;  the  proceedings  of  Consular  Courts  were  regulated  by  Order 
in  Council  of  28th  July  1856,  confirmed  by  20  &  21  Vict.  c.  75.  There  is 
an  appeal  to  the  Supreme  Court  of  the  Straits  Settlements  (see  33  &  34 
Vict.  c.  55,  and  Order  in  Council  of  23rd  October  1876),  and  thence  to  the 
Queen  in  Council. 

[Authorities. — Hertslet's  Treaties,  x.  577  and  979,  and  xiv.  472.  For 
rules  of  civil  procedure,  see  Hertslet,  xviii.  952.] 


Sickness  is  sometimes  a  valid  excuse  for  the  non-performance  of  a 
legal  obligation.  Thus  where  a  party  has  contracted  to  perform  a  personal 
service  which  cannot  be  deputed,  he  is,  in  the  absence  of  express  stipula- 
tion to  the  contrary,  discharged  from  the  contract  if,  without  any  default 
•on  his  part,  he  is  too  ill  to  perform  it  (Bobinson  v.  Davison,  1871,  L.  B.  6 
Ex.  569).  But  bodily  infirmity,  which  rendered  it  dangerous  to  the 
defendant's  life  to  marry,  has  been  held  no  defence  to  an  action  for  breach 
of  promise  to  marry  (Hall  v.  Wright,  1859,  El.  B.  &  E.  746,  765 ;  Baker  v. 
Cartwright,  1861,  10  C.  B.  N.  S.  124).  The  ordinary  covenant  for  further 
assurance  is  not  broken  by  a  refusal  occasioned  by  the  severe  illness  of  the 
party  whose  further  assurance  is  required  (Dart,  887).  Where  an  executor 
was  so  ill  that  it  was  impossible  to  serve  him  with  a  citation  to  accept  or 
refuse  probate,  the  Court  made  a  grant  of  administration  to  a  residuary 
legatee  for  the  use  and  benefit  of  the  executor  until  bis  recovery  (In  the 
■goods  of  Ponsonby,  [1895]  Prob.  287). 

If  a  material  witness  in  an  action  is  taken  suddenly  ill,  and  unable  to 
attend,  the  trial  may  be  postponed  (Ansley  v.  Birch,  1813,  3  Camp.  333; 
Harrison  v.  Blades,  ibid.  458).  Where  the  disabling  illness  or  infirmity  is 
such  as  to  preclude  the  hope  of  his  attending  the  trial,  the  Court  may 
allow  his  affidavit  to  be  read  (cp.  Duke  of  Beaufort  v.  Gmwshay,  1866, 
L.  E.  1  C.  P.  699),  or  may  order  his  deposition  to  be  taken  before  a  com- 
missioner or  examiner  (E.  S.  C.  1883,  Order  37,  rr.  1,  5,  18;  Warner  v. 
Mosses,  1880,  16  Ch.  D.  100;  Bidder  v.  Bridges,  1884,  26  Ch.  D.  1; 
Taylor  on  Evidence,  s.  472 ;  see  also  Commission,  Evidence  on,  vol.  iii.) ;  and 
where  a  person  summoned  for  examination  under  sec.  27  of  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  was  unable  through  illness  to  attend,  it 
was  held  that  the  Court  had  power  under  rule  66  of  Bankruptcy  Eules, 
1886,  to  order  the  examination  to  be  held  before  an  officer  of  the  Court  at 
the  witness's  own  residence  (In  re  Bradbrook,  1889,  23  Q.  B.  D.  226). 

If  a  witness  becomes  incapable  of  being  further  examined  at  any  stage 
of  his  examination,  the  evidence  given  before  he  became  incapable  is 
admissible  (R.  v.  Doolin,  1832,  1  Jebb  C.  C.  123 ;  Dawes  v.  Otty,  1865,  35 
Beav.  208 ;  Stephen  on  Evidence,  s.  126). 

By  sec.  17ofll&12  Vict.  c.  42,  where  a  witness  for  the  prosecution  is 
"  so  ill  as  not  to  be  able  to  travel,"  his  or  her  deposition,  taken  in  the 
presence  of  the  prisoner,  and  subject  to  his  cross-examination,  may,  on 
.proof  of  such  illness,  be  put  in  at  the  discretion  of  the  judge ;  and,  by  sec.  3 
of  30  &  31  Vict.  c.  38,  the  same  power  is  conferred  as  regards  witnesses  for 
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the  prisoner.  These  provisions,  however,  only  apply  to  evidence  taken 
upon  oath  or  affirmation  (R.  v.  Pruniey,  1887,  16  Cox,  344),  except  in  cases 
under  the  Prevention  of  Cruelty  to  Children  Act,  1889  (52  &  53  Vict. 
a  44).  ^  The  words  "  so  ill,"  etc.,  do  not  mean  that  the  witness's  coming  to 
give  evidence  will  actually  endanger  his  life,  but  that  he  is  not  reasonably 
fit  to  travel  (B.  v.  Riley,  1851,  Car.  &  Kir.  116 ;  R.  v.  Cocklnm,  1857,  Dears. 
&  B.  C.  C.  203 ;  R.  v.  Wicker,  1854,  18  Jur.  252).  Pregnancy  (R.  v. 
Wettings,  1878,  3  Q.  B.  D.  426),  or  illness  arising  from  a  recent  confinement 
(R.  y.  Harney,  1850,  4  Cox,  441 ;  R.  v.  Stephenson,  1862,  L.  &  C.  165),  may 
be  illness  within  the  statute ;  but  unless  there  is  actual  illness,  old  age, 
nervousness,  and  inability  to  stand  cross-examination  are  not  enough  (R  v. 
Farrel,  1874,  L.  E.  2  C.  C.  E.  116 ;  R.  v.  Thompson,  1876,  13  Cox,  181 ; 
Archbold,  Cr.  PI.  pp.  290  et  seq.). 

Where,  on  a  trial  for  felony,  in  which  case  the  presence  of  the  prisoner 
is  essential,  a  prisoner  was  suddenly  taken  so  ill  as  to  be  incapable  of 
remaining  at  the  bar,  the  jury  were  discharged,  and  the  prisoner  on  his 
recovery  was  tried  before  a  fresh  jury  (B.  v.  Stevenson,  1791,  2  Leach,  546) ; 
but  in  a  case  of  misdemeanour  under  similar  circumstances,  the  prisoner, 
who  was  defended  by  counsel  and  had  pleaded,  was  allowed  to  absent  him- 
self, and  the  case  proceeded  during  his  absence  (B.  v.  Orton,  alias  Castro, 
1873,  Archbold,  p.  163;  but  see  R.  v.  Streek,  1826,  2  Car.  &  P.  413; 
Archbold,  p.  185). 

If  a  juryman  be  taken  so  ill  as  not  to  be  able  to  proceed  with  the  trial, 
the  jury  should  be  discharged  and  a  fresh  jury  sworn  (B.  v.  Scalbert,  1794, 
2  Leach,  620) ;  or,  if  necessary,  the  prisoner  should  be  remanded  to  the  next 
assizes  (Archibold,  p.  193). 

Provisions  for  supplying  the  place  of  any  judge  who  is  absent  from 
illness  or  any  other  cause,  are  contained  in  the  Judicature  Acts,  1873, 
s.  51;  1881,  s.  12;  1884,  ss.  5,  6  (cp.  Chapman  v.  Beat  Property  Trust, 
1878,  7  Ch.  D.  732).  On  one  occasion  the  judge,  while  on  circuit,  being  too 
ill  to  sit  in  Court,  charged  the  grand  jury  from  his  bed,  pending  the 
arrival  of  a  commissioner  from  London  to  try  the  prisoners  (Huddleston,  B., 
at  Lewes  Assizes,  see  the  Times,  7th  Aug.  1890). 

Incurable  blindness  (B.  v.  BucJcnell,  1854,  3  El.  &  Bl.  587),  or  lunacy 
(R.  v.  Manchester,  1856,  6  El.  &  Bl.  919),  is,  but  pregnancy  (R.  v. 
Huddersfield,  1857,  7  El.  &  Bl.  794),  where  it  was  held  that  "  sickness  "  in 
the  statute  meant  "disease,"  is  not  sickness  within  sec.  4  of  9  &  10  Vict. 
c.  66  (Poor  Eemoval  Act,  1846).  It  is  to  be  observed  that  the  section 
only  applies  to  the  sickness  of  the  party  to  be  removed  '{B.  v.  St.  George's, 
Middlesex,  1862,  2  B.  &  S.  317),  and  that  it  does  not  say  that  the  sickness 
must  produce  permanent  disability,  but  only  that  the  justices  must  state 
that  they  are  satisfied  that  it  will  (B.  v.  St.  Mary  and  St.  Andrew,  Whittlesey, 
1863,  3  B.  &  S.  432). 

Lunacy  is  also  sickness  within  the  relief  cause  of  a  friendly  society's 
rules  (Burton  v.  Eyden,  1873,  L.  E.  8  Q.  B.  295),  but  where  the  rules  of 
such  a  society  provided  that  a  member  falling  sick,  lame,  or  blind,  should 
be  entitled  to  relief,  it  was  held  that  incapacity  to  work  from  natural 
decay  as  the  result  of  old  age  did  not  entitle  the  member  (Dunkley  v. 
Harrison,  1887,  56  L.  T.  660).  A  bequest  for  "sick,  aged,  and  impotent 
persons"  has  been  held  to  indicate  that  hospital,  and  not  educational,  pur- 
poses were  intended  (A.-G.  v.  Northumberland,  1889,  5  T.  L.  E.  237,  719). 

As  to  how  far  drunkenness  may  be  regarded  as  a  sickness  or  disease 
affecting  the  mind  so  as  to  furnish  an  excuse  for  what  would  otherwise  be 
a  crime,  see  Dkunkenness,  vol.  iv. 
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Anyone  who  knowingly  and  wilfully  exposes  himself  to  another  person 
when  suffering  from  an  infectious  disease,  to  the  danger  of  the  health  of  any 
part  of  the  public,  is  indictable  for  a  common  nuisance  (see  Stephen's 
Digest,  s.  208).  The  duties  and  liabilities  of  heads  of  families,  medical 
practitioners,  and  others,  with  regard  to  the  notifications  of  infectious 
diseases,  and  to  the  disinfection  of  infected  premises,  etc.,  are  dealt  with 
under  Disease,  vol.  iv. ;  Infectious  Diseases,  vol.  vi. 

As  to  how  far  damages  are  recoverable  for  sickness  caused  by,  or  con- 
sequent on,  a  breach  of  contract,  see  Soils  v.  London  and  South-  Western 
Rwy.  Co.,  1875,  L.  E.  10  Q.  B.  Ill;  MacMahon  v.  Field,  1881,  7  Q.  B.  D. 
591 ;  Sedgwick  on  Damages,  vol.  ii.  s.  150. 


Side — The  meaning  of  this  word  as  used  in  the  rubric  to  the  com- 
munion service  was  much  discussed  in  Eidsdale  v.  Clifton,  1887,  2  P.  D. 
276  (per  Lord  Chancellor  Cairns),  p.  341. 

To  constitute  the  offence  of  encroaching  on  "  the  side  or  sides  of  any 
carriageway  or  cartway,"  created  by  sec.  51  of  the  Highway  Act,  1864,  the 
encroachment  must  have  been  committed  upon  the  carriageway  or  cart- 
way, or  upon  that  part  at  the  side  which  has  been  dedicated  to  the  public 
(Baston  v.  Richmond  Highway  Board,  1871,  41  L.  J.  M.  C.  25). 

As  used  in  sec.  3  of  the  Public  Health  (Buildings  in  Streets)  Act,  1888 
(which  prohibits  the  erection  or  bringing  forward  of  any  house  or  building 
in  any  street  beyond  the  front  main  wall  of  the  house  or  building  "  on  either 
side  thereof  in  the  same  street,"  unless  with  the  written  consent  of  the 
urban  authority),  the  word  implies  some  degree  of  proximity ;  "  it  is  doubt- 
ful, to  say  no  more,  whether  a  building  three  or  four  hundred  yards 
distant  from  another  building  can  be  said  to  be  on  one  side  of  it "  (per 
Fry,  L.J.,  in  Ravensthorpe  Local  Board  v.  Hinchcliffe,  1889,  59  L.  J.  M. 
C.  19). 


Sidesman  —  This  term  is  a  corruption  of  synods  men  {testes 
synodales).  The  persons  so  pointed  out  are  also  known  as  questmen. 
Formerly  the  bishops  were  accustomed  to  summon  certain  creditable 
persons  from  among  the  parishioners  to  give  evidence  as  to  disorders  on 
the  part  of  clergy  and  people.  In  process  of  time,  these  became  standing 
officers,  especially  in  the  larger  cities ;  but,  generally  speaking,  their 
appointment  depended  upon  local  custom.  Canons  89  and  90  of  1603, 
however,  direct  them  to  be  yearly  chosen  in  Easter  week  in  the  same 
manner  as  churchwardens.  On  their  appointment,  they  were  required, 
both  by  papal  constitutions  and  the  general  canon  law,  to  swear  an  oath, 
which  ultimately  took  the  following  form : — 

You  shall  swear  that  you  will  he  assistant  to  the  churchwardens  in  the  execution 
of  their  office,  so  far  as  hy  law  you  are  hound.     So  help  you  God  ! 

(Gibs.  960.)  Now,  however,  by  5  &  6  Will.  iv.  (1835),  c.  62,  s.  9,  a 
declaration  that  he  will  faithfully  and  diligently  perform  the  duties  of  his 
office  is  all  that  is  required  of  a  sidesman  on  his  appointment ;  and  likewise, 
on  quitting  office,  no  sidesman  can  be  compelled  to  take  any  oath.  The 
only  duties  properly  attached  to  the  office  are  to  search  out  and  inquire  into 
offences,  and  to  present  such  offenders  as  are  punishable  by  the  ecclesiastical 
Courts  to  the  ordinary. 
See  Chukchwakden. 
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Siege. — A  siege  is  the  continuous  investment  by  military  forces  of  a 
town  or  fortress  in  order  to  compel  the  garrison  to  surrender.  All  the 
means  necessary  to  the  successful  issue  of  a  siege  are  justifiable  by  the 
laws  of  war ;  but,  except  in  cases  of  the  most  pressing  necessity,  artillery  is 
directed  only  against  the  fortifications,  and  not  intentionally  against 
particular  buildings,  whether  public  property  or  otherwise.  The  Brussels 
Conference  (1874)  adopted  the  following  resolutions  as  to  sieges : — 

Fortified  places  are  alone  liable  to  be  besieged.  Towns,  agglomerations  of  houses, 
or  villages,  which  are  open  and  undefended,  cannot  be  attacked  or  bombarded. 

It  is  the  duty  of  the  besieged  to  indicate  buildings  devoted  to  religion,  arts,  sciences, 
and  charity,  hospitals  and  places  where  the  sick  and  wounded  are  collected,  by  special 
visible  signs,  to  be  notified  beforehand  to  the"besiegers  (in  order  to  protect  such  buildings 
from  attack). 

A  town  taken  by  storm  should  not  be  given  up  to  the  victorious  troops  to  plunder. 

See  Bombardment  ;  Blockade  ;  Capitulation. 


Siege  Social — A  phrase  met  with  in  cases  involving  French  law, 
meaning  the  chief  office  of  a  company — the  French  equivalent  of  registered 
office  in  English  law. 


Sierra  Leone — A  peninsula  on  the  West  Coast  of  Africa,  ceded 
to  Great  Britain  by  the  native  chiefs  in  1787 ;  granted  to  the  Sierra  Leone 
Company  in  1800 ;  resumed  by  the  Crown  in  1807.  In  1821  the  British 
possessions  in  that  part  of  the  world  were  united  into  the  colony  of  the 
West  Africa  Settlements,  but  this  union  was  not  of  long  duration.  A 
charter,  dated  17th  December  1874,  created  a  new  Government  of  the  West 
Africa  Settlements,  but  the  Gold  Coast,  Lagos,  and  the  Gambia  have  since 
been  made  separate  Governments.  The  governor  of  Sierra  Leone  is  now 
assisted  by  an  executive  council,  and  by  a  legislative  council  which  contains 
three  unofficial  members  nominated  by  the  Crown.  The  chief  justice  is 
the  only  judge  in  the  Supreme  Court ;  there  is  an  appeal  to  Her  Majesty 
in  Council  (see  Order  in  Council,  23rd  October  1877,  in  Hertslet's  Treaties, 
vol.  xiv.,  and,  as  to  the  adjacent  territories,  the  Order  of  24th  August  1895 ; 
also  Pkivy  Council).     The  laws  of  the  colony  are  English  in  their  origin. 

[Authorities. — Colonial  Office  List,  and  Sierra  Leone  Ordinances.] 


Signature  —  The  name  of  a  person  written  on  a  document  to 
signify  that  the  writing  accords  with  his  wishes  or  intentions.  This  is 
what  is  ordinarily  meant  by  speaking  of  a  person's  "  signature,"  but  the  law 
does  not  always  insist  upon  the  name  of  the  person  being  written ;  initials 
(q.v.)  or  a  mark  (q.v.)  intended  to  represent  a  person's  name  have  been  held 
to  be  a  sufficient  "  signature  "  by  him.  Further,  unless  a  statute  makes  a 
personal  signature  indispensable,  signature  by  a  duly  authorised  agent  is 
sufficient,  in  accordance  with  the  common  law  maxim,  Qui  facit  per  alium 
facit  per  se  (B.  v.  Kent  Justices,  1873,  L.  B.  8  Q.  B.  305).  The  requisite  of 
a  signature  varies  in  regard  to  particular  documents. 

Deeds. — A  deed  requires  to  be  sealed,  but  there  is  still  some  doubt  as  to 
the  necessity  of  it  being  signed  as  well,  though  no  one,  says  Sir  Wm. 
Anson  (Law  of  Contract,  8th  ed.,  52),  "  unless  ambitious  of  giving  his  name 
to  a  leading  case,  would  omit  to  sign  a  deed."  In  practice  a  deed  is  always 
signed. 
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Wills. — The  Wills  Act,  1837,  s.  9,  requires,  in  order  that  a  will  may 
be  valid,  inter  alia,  that  it  shall  be  signed  "  at  the  foot  or  end  thereof  by 
the  testator,  or  by  some  other  person  in  his  presence  and  by  his  direction," 
and  the  signature  must  further  be  made  or  acknowledged  by  the  testator 
in  the  presence  of  two  or  more  witnesses.  The  later  Act  of  1852  (Wills 
Act  Amendment  Act)  makes  further  provision  with  regard  to  the  position 
of  the  signature  of  the  testator.  Tracing  a  former  signature  with  a  dry  pen 
is  not  a  sufficient  "  signature  "  to  satisfy  the  requirements  of  the  Wills  Act 
(In  the  Goods  of  Cunningham,  29  L.  J.  Prob.  71) ;  but  affixing  a  mark  is 
(Jenkins  v.  Gaisford,  1863,  3  Sw.  &  Tr.  96),  as  is  also  the  stamping  with  an 
engraved  signature  (ibid.),  or  signing  by  initials  (Hindmarsh  v.  Charlton, 
1861,  8  H.  L.  171 ;  In  the  Goods  of  Blewitt,  1880,  5  P.  D.  116).  The  signature 
to  a  will  ought,  of  course,  to  be  the  testator's  real  name,  but  a  will  has  been 
held  to  be  validly  executed  where  a  testatrix,  whose  name  was  "  Glover," 
signed  her  name  "  Eeeve,"  which  was  the  name  of  her  first  husband  (In  the 
Goods  of  Glover,  1847,  11  Jur.  1022).  Where  a  person  on  being  requested 
by  a  testator  to  sign  his  will  for  him,  signed  it  with  his  own  name  instead 
of  that  of  the  testator,  it  was  held  that  this  was  a  sufficient  compliance  with 
the  Act  (In  the  Goods  of  Clark,  1839,  2  Curt.  329).  The  signature,  if  not 
the  real  one,  must,  bona  fide,  be  intended  to  represent  such,  otherwise  it 
will  be  insufficient  (Pry  or  v.  Pry  or,  1860,  29  L.  J.  Prob.  114;  In  the  Goods 
of  Leverington,  1886,  11  Prob.  D.  80).  To  affix  a  seal  qud  seal  will  not 
suffice  as  a  "  signature,"  but  where  a  testator  affixed  a  seal  stamped  with 
his  initials  to  his  will,  and  said,  touching  the  seal — the  initials  as  well  as 
the  wax — "  this  is  my  hand  and  seal,"  it  was  held  that  this  was  a  sufficient 
"signature"  to  comply  with  the  Act  (In  the  Goods  of  Emerson,  1882,  9 
L.  R  Ir.  443). 

Contracts. — See  Frauds,  Statute  of;  Sale  of  Goods;  Specific  Per- 
formance ;  Limitation,  vol.  vii.  at  p.  475. 

Election  Payers.— Where  a  voter's  name  is  incorrectly  given  on  the  roll 
of  electors,  the  voter  may  vote  in  the  name  by  which  he  is  there  mentioned, 
and  this  whether  the  voting  is  by  ballot  or  whether  the  voter  has  actually 
to  sign  the  voting  paper  (B.  v.  Thwaites,  1853,  22  L.  J.  Q.  B.  238).  A 
notice  of  objection  to  be  given  under  sec.  17  of  the  Parliamentary  Voters 
Eegistration  Act,  1843,  is  sufficiently  signed  if  the  objector  stamps  it  with 
a  facsimile  of  his  signature  (Bennett  v.  Brumfitt,  1867,  37  L.  J.  C.  P.  25) ; 
such  a  notice,  however,  must  be  signed  or  stamped  by  the  objector  person- 
ally (Toms  v.  Cuming,  1845,  7  Mac.  &  G.  88).  The  ordinary  signature  is 
sufficient  (Bowden  v.  Besley,  1888,  21  Q.  B.  D.  309) ;  and  although  it  may 
be  illegible  by  itself,  yet  if  it  can  be  deciphered  by  reference  to  the  register 
or  otherwise  it  will  be  good  (Trotter  v.  Walker,  1862,  32  L.  J.  C.  P.  60). 

legal  Proceedings. — A  judge's  order  may  be  "signed"  by  a  stamped 
signature  (Blades  v.  Lawrence,  1874,  43  L.  J.  Q.  B.  133).  Particulars  in  a 
County  Court  action  are  not  "  signed "  by  the  solicitor  filing  same  if  his 
name  is  merely  lithographed  thereon  (B.  v.  Cowper,  1890,  24  Q.  B.  D.  60, 
533.     See  also  Stroud,  Jud.  Diet.). 

See  further,  Bill  of  Costs  ;  Bills  of  Exchange  ;  Promissory  Note. 

Signed,  Sealed,  and   Delivered.— See  Will,   Judicial 

Glossary. 

Signet.— See  Privy  Seal  and  Signet. 
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Significavit —  The  name  given  to  the  document  sent  by  the 
judge  of  an  ecclesiastical  Court  to  the  High  Court,  notifying  that  the  person 
named  therein  has  been  pronounced  guilty  of  contumacy  and  contempt  of 
the  law  and  jurisdiction  ecclesiastical  in  not  obeying  certain  specified 
commands,  or  in  having  committed  a  contempt  in  the  face  of  the  Court, 
and  praying  that  the  body  of  the  said  person  may  be  taken  and  imprisoned 
for  his  contumacy  and  contempt.  Upon  this  the  writ  de  contumace  capiendo 
issues.  (See  the  form  of  a  significavit  in  Sched.  A  to  53  Geo.  in.  c.  127 ; 
see  also  Dale's  case,  1881,  6  Q.  B.  D.  376;  Ex  parte  Bell  Cox,  1887, 
20  Q.  B.  D.  1 ;  and  title  Excommunication.) 


Sign  Manual. — The  sign  manual  or  signature  of  the  Sovereign, 
countersigned  by  the  proper  minister,  is  a  less  formal  manner  of  expressing 
the  royal  pleasure  in  executive  action  than  the  use  of  the  Great  Seal  or  an 
Order  in  Council.  Custom  requires  that  in  some  cases,  as  in  a  Colonial 
governor's  Commission,  and  in  powers  to  treat  with  foreign  Powers  and 
to  exchange  ratifications  of  treaties,  the:  sign  manual  should  be  further 
authenticated  under  the  Signet  in  the  custody  of  the  Secretary  of  State ; 
and  in  a  Colonial  governor's  Instructions  the  sign  manual  is  not  counter- 
signed, but  solely  authenticated  by  the  apposition  of  the  Signet.  Generally 
speaking,  in  the  absence  of  custom  to  the  contrary  in  a  few  instances,  a  sign 
manual  warrant  is  necessary  to  authorise  the  affixing  of  the  Great  Seal ; 
but  authority  may  also  be  given  by  Order  in  Council  (see  the  Great  Seal 
Act,  1884).  During  George  iv.'s  illness  the  royal  signature  was  dis- 
pensed with  by  11  Geo.  IV.  c.  23,  and  an  Act  of  the  present  reign  (25  & 
26  Vict.  c.  4)  empowered  the  Crown  by  Order  in  Council  to  make  provision 
for  issuing  commissions  to  officers  in  the  army  without  the  royal  sign 
manual. 


Silk  —  This  commodity  is  not  now  subject  to  any  taxation,  nor 
is  its  manufacture  under  any  special  regulation,  except  that,  under  8  &  9 
Vict.  c.  128,  a  manufacturer  of  goods  of  pure  silk,  or  of  silk  and  other 
materials,  must,  with  any  work  given  to  be  woven,  give  the  weaver  a  ticket 
specifying  the  quality  of  the  warp,  and  details  of  the  contract.  It  is 
evidence  in  subsequent  disputes.  The  procedure  for  settlement  of  disputes 
by  justices  is  now  regulated  by  the  Employers'  and  Workmen's  Act,  1875, 
and  the  Summary  Jurisdiction  Acts,  1879  and  1884.  See  also  Embezzle- 
ment; Larceny;  Eeceiving. 


Similiter — The  name  given  to  the  formal  joinder  of  issue  under 
the  old  practice.  The  one  party  having  "  put  himself  upon  the  country," 
or  prayed  that  the  matter  in  question  might  be  inquired  by  the  country, 
issue  was  joined  thus:  "And  the  said  'plaintiff'  [or  'defendant']  doth  the 
like";  and  it  was  from  the  latter  words  that  the  joinder  of  issue  was 
termed  the  similiter  (Stephen,  Pleading,  5th  ed.,  p.  271). 


Simony.  — Simony  is  the  entering  into  a  contract  by  which  Holy  Orders 
or  ecclesiastical  preferment  are  to  be  given  for  monetary  or  other  valuable 
consideration,  e.g.  marriage.  It  has  been  condemned  by  the  canon  law 
from  the  earliest  ages  of  the  Church,  and  canon  40  of  1603  provided  a 
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form  of  oath,  to  be  taken  by  everyone  appointed  to  an  ecclesiastical  prefer- 
ment, that  he  had  not  obtained  it  simoniacally,  and  would  not  thereafter 
perform  any  simoniacal  contract  with  respect  to  it  entered  into  by  anyone 
else  on  his  behalf.  But  by  28  &  29  Vict.  c.  122,  s.  2,  1865,  this  oath  is 
abolished,  and  a  declaration  to  the  same  effect  substituted  for  it.  31  Eliz. 
c.  6  (1589)  provides  (s.  10)  that  the  simoniacal  conferring  of  orders,  or  a 
licence  to  preach,  shall  be  punishable  by  a  fine  of  £40  on  the  person  con- 
ferring or  procuring  the  conferring  of  the  orders  or  licence,  and  of  £10  on 
the  recipient,  and  avoids  any  ecclesiastical  promotion  accepted  by  the  latter 
within  seven  years ;  while  sees.  5  and  6  avoid  simoniacal  presentations  and 
institutions,  and  impose  a  penalty  for  them  of  two  years'  profit  of  the 
benefice,  disable  the  corrupt  presentee  thenceforth  to  enjoy  it,  and  empower 
the  Crown  to  present  for  that  term.  Sec.  8  .deals  with  corrupt  resignations, 
as  to  which  see  Besignation  Bonds  ;  and  sec.  9  preserves  the  power  of  the 
ecclesiastical  Courts  to  punish  for  the  offence,  which  they  may  still  do, 
independently  of  statute,  by  deprivation  of  the  benefice  and  (Lee  v.  Merest, 
1869,  39  L.  J.  Ec.  53)  by  deprivation  from  the  ministry.  But  (Beneficed 
Clerk  v.  Lee,  [1897]  App.  Cas.  226)  neither  simony  nor  a  false  declaration 
against  it  can  be  proceeded  against  under  the  Clergy  Discipline  Act,  1892 ; 
recourse  must  still  be  had  to  the  Church  Discipline  Act,  1840  (see  Dis- 
cipline, Ecclesiastical).  1  Will.  &  Mary,  c.  16,  s.  1,  1689,  provides 
that  simony  shall  not,  after  the  death  of  the  person  simoniacally 
promoted,  be  alleged  or  pleaded  to  the  detriment  of  an  innocent  patron 
or  clerk;  and  sec.  2  renders  valid  bond  fide  leases  made  by  a  simoniac 
or  a  simoniacally  promoted  person.  It  is  simoniacal  in  anyone  to  sell 
a  next  presentation  if  the  church  be  void  (Grey  v.  Resketh,  Amb.  268); 
but  not  if  the  incumbent  be  in  extremis  (Fox  v.  Bishop  of  Chester,  1829, 
6  Bing.  1;  32  B.  K.  23);  and  12  Anne,  stat.  2,  c.  12,  1713,  prohibits 
the  purchase  of  next  presentations  by  clergymen.  See  Advowson  ;  Pke- 
SENTATION. 

[Authority. — Phillimore's  Seel.  Law,  2nd  ed.] 


Simple  Larceny. — See  Larceny. 


Sinecure — This  word  (from  the  Latin  sine,  without,  and  cura,  care) 
is  popularly  applied  to  any  office  carrying  a  revenue  or  salary  to  which  no 
employment  or  duties  are  annexed. 

In  ecclesiastical  law,  when  the  rector  of  a  parish  had  no  cure  of  souls, 
that  is,  neither  resided  nor  performed  duty  at  his  benefice,  the  cure  being  in 
the  hands  of  a  vicar  under  him,  he  was  called  a  sinecure  rector.  See 
Bector.  Also,  when  a  church  had  fallen  down  and  the  parish  had  become 
destitute  of  parishioners,  it  was  said  to  have  become  a  sinecure  (Wood's 
Ins.  153). 


Singular. — The  Interpretation  Act,  1889,  provides  (s.  1)  that  in 
that  Act  and  in  every  Act  passed  after  1850,  words  in  the  singular  shall 
include  the  plural,  and  words  in  the  plural  shall  include  the  singular,  unless 
a  contrary  intention  appears. 


Sinking1  Fund. — See  National  Debt,  vol.  ix.  at  p.  55. 


556  SITE 

Site — This  term,  in  relation  to  a  house,  building,  or  other  erection, 
was  defined  by  sec.  14  of  the  Metropolis  Management  and  Building  Acts 
Amendment  Act,  1878,  as  meaning  "the  whole  space  to  be  occupied  by 
such  house,  building,  or  other  erection  between  the  level  of  the  bottom  of 
the  foundations  and  the  level  of  the  base  of  the  walls."  The  section  con- 
taining this  definition,  however,  has  been  repealed  by  the  London  Building 
Act,  1894,  and  no  other  definition  has  been  substituted. 


Sithcundman   (also  Gesithcundman) — A  man  in  the 

rank  of  gesith  or  comes ;  the  retainer  of  a  king  or  lord,  and  so  ennobled  by 
service  (Stubbs'  Select  Charters,  Gloss.).  The  term  was  also  applied  to  the 
chief  man  of  a  town  or  parish.- 


Sitting's. — Terms  were  abolished  by  the  Judicature  Act,  1873, 
s.  26.  It  was  provided  by  sees.  30  and  37  of  that  Act  that  in  place  of  the 
old  terms,  sittings  should  be  held  for  the  trial  of  causes '  in  Middlesex  and 
London  continuously  throughout  the  year  except  during  vacations.  Accord- 
ingly, by  the  E.  S.  C.  1883,  Order  63,  r.  1,  it  is  directed  that  there  shall  be 
four  sittings  of  the  Court  of  Appeal  and  of  the  High  Court  of  Justice  in 
London  and  Middlesex  in  every  year,  namely,  the  Michaelmas  sittings  from 
2nd  November  (afterwards  altered  by  Order  in  Council  to  24th  October)  to 
21st  December,  both  dates  inclusive,  the  Hilary  sittings  from  11th  January 
to  the  Wednesday  before  Easter,  the  Easter  sittings  from  the  Tuesday  after 
Easter  week  to  the  Friday  before  Whitsunday,  and  the  Trinity  sittings 
from  the  Tuesday  after  Whitsun  week  to  8th  (afterwards  extended  to 
12th)  August.  Sittings  shall  be  held  in  vacation  as  occasion  may  require 
<see  Order  63,  r.  12,  and  the  Judicature  Act,  1873,  s.  28) .  The  Court  need 
not  sit  on  the  Queen's  Birthday  celebration  day  (Order  63,  r.  2). 

Office  hours  are  from  10  to  4,  except  on  Saturdays  and  during  vacation, 
when  the  offices  close  at  2.  But  the  Summons  and  Order,  Crown  Office 
and  Associates  Departments  of  the  Central  Office  remain  open  until  5 
o'clock  on  ordinary  clays  and  3  o'clock  on  Saturdays  and  during  vacations. 
It  is  the  rule  that  sittings  of  the  several  offices  of  the  Supreme  Court  shall 
extend  over  the  whole  of  the  four  periods  between  the  vacations  (Order  63, 
x.3). 

Sittings  in  chambers  are  included  in  sittings  at  the  Boyal  Courts  of 
Justice  {Petty  v.  Daniel,  1886,  34  Ch.  D.  172). 

A  notice  of  motion  for  a  day  after  the  sittings  terminate  is  not  bad 
{In  re  Goulton,  1886,  34  Ch.  D.  22),  and  may  be  amended  {Williams  v. 
De  Boinville,  1886,  17  Q.  B.  D.  180).  See  also  Circuits  and  Assizes  ; 
Vacation. 


Sky  Signs. — In  1891  a  local  Act  was  passed  for  the  regulation  and 
supervision  of  sky  signs  in  London  (54  &  55  Vict.  c.  lxxviii.),  which,  after 
amendment  in  1893  (56  &  57  Vict.  c.  cexxi.,  s.  17),  was  superseded  by  part 
xii.  of  the  London  Building  Act,  1894,  (57  &  58  Vict.  c.  ccxiii.).  Since  25th 
August  1894,  it  is  illegal  to  newly  erect  any  sky  sign  as  defined  by  sec.  125 
(ss.  127, 200  (11)) ;  and  signs  erected  under  licence  under  the  prior  Acts  could 
be  retained  under  renewal  licences  for  a  limited  period,  which  has  now  expired 
(ss.  128,  129).  The  Act  is  enforced  in  the  city  of  London  by  the  common 
council  on  report  of  the  district  surveyor  or  a  special  surveyor,  and  else- 
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where  in  London  by  the  County  Council.  The  powers  of  enforcement 
include  a  right  to  prosecute  and  to  alter  and  remove  the  sign. 

The  only  questions  which  can  now  arise  are,  whether  any  erection  falls 
within  the  definition  in  sec.  125  (see  London  County  Council  v.  Carwardine, 
1892,  62  L.  J.  M.  C.  40 ;  London  County  Council  v.  Savoy  Hotel  Co.,  1896, 
T.  L.  E.  468 ;  see  Hunt,  London  Local  Government,  i.  449  ;  Glen,  London, 
Building  Acts). 

There  is  no  general  legislation  applying  to  sky  signs  outside  London. 


Slander. — See  Defamation. 


Slander  Of  Title — It  is  convenient  to  include  under  this  title 
all  actions  for  words  which  are  not  defamatory — that  is,  for  words  which 
have  not  in  fact  injured  the  reputation  of  the  plaintiff.  Anyone  may 
deny  the  plaintiff's  title  to  certain  property,  or  disparage  the  goods  which  he 
makes  or  sells,  without  casting  any  slur  on  his  moral  character  ;  and  such 
words  will  in  certain  circumstances  be  actionable.  The  action,  however, 
will  not  be  one  of  defamation,  because  the  plaintiff's  reputation  is  not 
injured ;  it  is  really  an  action  on  the  case  for  maliciously  acting  in  such  a 
way  as  to  inflict  loss  on  the  plaintiff.  Such  an  action  differs  from  an 
ordinary  action  of  libel  and  slander  in  many  important  respects  :— 

1.  The  words  are  not  defamatory  :  they  do  not  disparage  the  plaintiffs 
moral  character,  or  his  solvency,  his  professional  skill,  or  his  business 
capacity;  they  are  merely  an  attack  on  some  thing,  or  on  his  title  to 
some  thing. 

2.  The  words  will  be  equally  actionable  whether  written  or  spoken. 

3.  Special  damage  must  in  all  cases  be  proved,  to  entitle  the  plaintiff  to 
recover  ;  he  cannot  even  obtain  an  injunction,  apparently,  without. proving 
that  he  has  already  sustained  some  pecuniary  loss  (White  v.  Mellin, [1895] 
App.  Cas.  154,  163,  167). 

4.  There  is  no  presumption  that  the  words  are  untrue  :  the  onus  there- 
fore lies  on  the  plaintiff  to  prove  them  untrue.  (Such,  at  least,  is  the  better 
opinion.) 

5.  Malice  will  not  be  presumed ;  the  plaintiff  therefore  must  give  some 
primd  facie  evidence  that  the  defendant  acted  maliciously,  or  at  all  events 
that  he  acted  without  lawful  occasion  or  reasonable  cause.  "  The  jury 
may  infer  malice  from  the  absence  of  probable  cause ;  but  they  are  not 
bound  to  do  so.  The  want  of  probable  cause  does  not  necessarily  lead  to  an 
inference  of  malice ;  neither  does  the  existence  of  probable  cause  afford  any 
answer  to  the  action  "  (per  Maule,  J.,  in  Pater  v.  Baker,  1847,  3  C.  B.  at  p. 
868).  It  is  sufficient  if  the  defendant  has  made  a  false  statement  about  the 
plaintiff's  goods  "  without  lawful  cause "  (per  Bramwell,  B.,  in  Western 
Counties  Manure  Co.  v.  Lawe's  Chemical  Manure  Co.,  1874,  L.  E.  9  Ex.  at 
p.  222). 

6.  A  right  of  action  for  defamatory  words  dies  with  the  person 
defamed;  but  an  action  in  the  nature  of  slander  of  title  survives  to  his 
executor  to  the  extent  that  any  damage  can  be  shown  to  the  estate  of  the 
deceased  (Hatchard  v.  Mege,  1887,  18  Q.  B.  D.  771). 

It  is  quite  possible,  however,  that  the  same  words  may  give  rise  to 
an  action  of  both  kinds.  An  attack  upon  a  thing  may  also  be  an  indirect 
attack  upon  the  owner  of  that  thing,  or  some  other  individual  who  is 
immediately  connected  with  it.     Thus  to  impute  that  the  goods  which  the 
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plaintiff  sells  or  manufactures  are  to  his  knowledge  worthless  or  adulterated, 
is  a  distinct  charge  against  the  plaintiff  of  fraud  and  dishonesty  in  his 
trade  {Hatchard  v.  M&ge,  supra ;  British  Empire,  etc.,  Co.  v.  The  Linotype  Co., 
1898,  14  T  L.  E.  253,  511). 

In  an  action  for  slander  of  title  the  plaintiff  may  recover  not  only 
damages,  but  also  an  injunction.  It  is  seldom,  however,  that  he  can  obtain 
an  interim  injunction ;  though  such  an  injunction  has  been  granted,  even 
where  the  words  were  only  spoken  {Hermann  Loog  v.  Bean,  1884,  26  Ch.  D. 
306).  Actions  of  this  kind  may  be  grouped  under  three  heads — 
I.  Slander  of  Title  Proper. 
II.  Trade  Libel. 

III.  Threats  by  a  Patentee. 

I.  Slander  of  Title  Pkoper. 

This  term  is  usually  employed  to  include  all  statements,  whether 
written  or  spoken,  which  impeach  a  man's  title  to  any  property.  Such 
words  clearly  do  not  affect  his  reputation  ;  for  his  character  would  stand 
equally  high  whether  he  owned  that  property  or  not.  Whenever  the 
plaintiff  possesses  property,  and  anyone  maliciously  comes  forward  and 
falsely  denies  or  impugns  the  plaintiff's  title  to  it,  an  action  lies  to  recover 
any  damage  thereby  caused  to  the  plaintiff  It  makes  no  difference 
whether  the  defendant's  words  be  spoken,  or  written,  or  printed,  save  as 
affecting  the  amount  of  damages. "  The  property  may  be  either  real  or 
personal ;  and  the  plaintiff's  estate  or  interest  in  it  may  be  either  in 
possession  or  reversion.  It  need  not  be  even  a  vested  interest,  so  long  as  it 
is  anything  that  is  saleable  or  that  has  a  market  value. 

The  words  must  be  false ;  if  there  be  such  a  flaw  in  the  plaintiff's  title 
as  the  defendant  asserts,  no  action  lies.  Next,  the  statement  must  be 
"  malicious  " ;  if  it  be  made  in  the  honest  assertion  of  the  defendant's  own 
right,  real  or  supposed,  to  the  property,  no  action  lies.  But  whenever  a 
man  unnecessarily  intermeddles  in  the  affairs  of  others  with  which  he  has 
no  concern,  such  officious  interference  will  be  deemed  malicious,  and  he  will 
be  liable,  if  damage  follow.  Lastly,  special  damage  must  be  proved,  and 
shown  to  have  arisen  from  the  defendant's  words.  And  for  this  purpose  it 
is  generally  necessary  for  the  plaintiff  to  prove  that  he  was  in  the  act 
of  letting  or  selling  his  property,  and  that  the  defendant  by  his  words  pre- 
vented an  intending  tenant  or  purchaser  from  taking  a  lease  or  completing 
the  purchase.  The  special  damage  must  always  be  such  as  naturally  or 
reasonably  arises  from  the  use  of  the  words  {Haddon  v.  Lott,  1853,  15 
C.  B.  N.  S.  411 ;  24  L.  J.  C.  P.  49). 

But  a  man  may  always  assert  any  right  of  his  own  or  of  his  master  or 
client  which  at  the  time  he  honestly  believes  to  exist  {Pater  v.  Baiter, 
1847,  3  C.  B.  831 ;  Carr  v.  Duckett,  1860,  5  H.  &  N  783  ;  Steward  v.  Young, 
1870,  L.  R.  5  C.  P.  122 ;  Baker  v.  Carrick,  [1894]  1  Q.  B.  838).  Hence, 
whenever  a  man  claims  a  right  or  title  in  himself,  it  is  not  enough  for  the 
plaintiff  to  prove  that  he  had  no  such  right ;  he  must  also  attempt  to  show 
that  the  defendant  could  not  honestly  have  believed  in  the  existence  of  the 
right  he  claimed,  or  at  least  that  he  had  no  reasonable  or  probable  cause  for 
so  believing  {Smith  v.  Spooner,  1810,  3  Taun.  246 ;  12  E.  E.  645).  If 
there  appear  no  reasonable  or  probable  cause  for  his  claim  of  title,  still 
the  jury  are  not  bound  to  find  malice;  the  defendant  may  have  acted 
stupidly,  yet  from  an  innocent  motive.  But  if  he  knew  at  the  time  that 
his  claim  was  groundless,  the  jury  will  rightly  deem  his  interference 
malicious  {Atkins  v.  Perrin,  1862,  3  E.  &  P.  179). 
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II.  Trade  Libel. 

There  are  many  cases  in  which  words  may  produce  damage  to  the 
plaintiff  in  his  business  without  in  any  way  affecting  either  his  personal 
or  his  professional  reputation,  or  impeaching  his  title  to  any  land  or  thing. 
Any  statement,  whether  written  or  spoken,  which  is  clearly  calculated  to 
injure  the  plaintiff  in  his  business,  and  which  has  in  fact  injured  his 
business  and  caused  him  pecuniary  loss,  is  a  trade  libel,  and  may  be  ground 
for  an  action  for  damages  (Batcliffe  v.  Evans,  [1892]  2  Q.  B.  524).  Such  a 
statement  may  either  disparage  the  quality  of  the  goods  which  the  plaintiff 
sells,  or  assert  that  they  are  not  the  goods  which  he  represents  them  to  be, 
or  that  they  are  an  infringement  of  somebody's  patent  or  copyright ;  or  it 
may  urge  or  warn  people  not  to  deal  with  the  plaintiff,  or  not  to  pay  him 
money  due  to  him,  or  to  bring  actions  against  him ;  or  assert  that  he  has 
given  up  business.  If  any  such  words  be  spoken  falsely  and  without 
reasonable  cause,  and  have  in  fact  injured  the  plaintiff  in  his  trade,  they 
will  be  actionable;  although  they  are  not  personally  defamatory  of  the 
plaintiff,  and  would  therefore  form  no  ground  for  any  ordinary  action  of 
libel  or  slander.  Bramwell,  B.,  in  Western  Counties  Manure  Co.  v.  Laiue's 
Chemical  Manure  Co.,  1874,  L.  R  9  Ex.  at  p.  222,  lays  down  "  the  general 
principle,"  that  "  an  untrue  statement,  disparaging  a  man's  goods,  published 
without  lawful  occasion,  and  causing  him  special  damage,  is  actionable." 
Such  special  damage  must  of  course  be  the  necessary  or  natural  consequence 
of  the  defendant's  words  ;  and  this  implies  that  the  words  must  be  such  as 
are  capable  of  injuring  the  plaintiff  in  his  business.  But  for  a  man  merely 
to  praise  his  own  wares  is  not  actionable,  even  though  he  refers  to  the 
goods  of  some  other  trader  by  name,  and  asserts  that  his  own  are  better. 
"  Every  extravagant  phrase  used  by  a  tradesman  in  commendation  of  his 
own  goods  may  be  an  implied  disparagement  of  the  goods  of  all  others  in 
the  same  trade,  it  may  attract  customers  to  him  and  diminish  the  business 
of  others  who  sell  as  good  and  even  better  articles  at  the  same  price  ;  but 
that  is  a  disparagement  of  which  the  law  takes  no  cognisance "  (per  Lord 
Watson,  in  White  v.  Mellin,  [1895]  App.  Cas.  at  p.  167).  Competition 
between  rival  traders  is  allowed  to  any  extent,  so  long  as  only  lawful  means 
are  resorted  to.  But  force  and  violence  must  not  be  used,  nor  threats  nor 
imputations  of  fraud  or  dishonesty.  There  is  nothing  illegal  or  actionable 
in  a  man  puffing  his  own  goods  so  long  as  the  advertisement  is  published 
honestly  to  sell  the  advertiser's  own  goods,  and  not  maliciously  with  the 
intention  of  injuring  the  plaintiff  {Mogul  Steamship  Co.  v.  M'Qregor,  Gow, 
&  Co.,  [1892]  App.  Cas.  25).  Thus  it  is  not  actionable  for  a  dealer  in 
pianos  to  advertise  that  he  is  selling  pianos  manufactured  by  the  plaintiff 
at  a  price  which  is  really  below  cost  price ;  for  a  dealer  may  offer  the  goods 
which  he  has  in  stock  for  sale  at  whatever  price  he  pleases,  and  the  Court 
will  not  inquire  into  his  motives  for  selling  them  so  cheaply  (Ajello  v. 
Worsley,  [1898]  1  Ch.  274). 

III.  Threats  by  a  Patentee. 
(See  article  Patents,  vol.  ix.  at  p.  535.) 


Slander  of  Women  Act,    1 89 1  (54  &  55  Vict.  c.  51). 
See  Defamation,  vol.  iv.  p.  184. 


Slate  Mines ;  Quarries. — See  Mines  and  Minerals,  vol.  viii. 
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Slatlghter-hOLISe. — Knackers-yards. — Places  used  for  slaughter- 
ing animals  have  long  been  subjected  to  statutory  restrictions  contained  in 
different  Acts  of  Parliament  passed  for  various  purposes. 

In  the  year  1786  an  Act  (26  Geo.  in.  c.  71)  was  passed  to  discourage 
the  stealing  of  horses,  cows,  and  other  cattle,  which  forbade  persons  to 
keep  any  house  or  place  for  the  purpose  of  slaughtering  or  killing  any 
horse,  ox,  sheep,  hog,  goat,  or  other  cattle,  which  shall  not  be  killed  for 
butcher's  meat  without  first  obtaining  a  licence  from  Quarter  Sessions. 
This  Act  contains  provisions  for  keeping  books  containing  proper  entries 
of  all  animals  brought  to  be  slaughtered,  and  for  inspection  of  all  houses 
licensed  under  it.     Its  provisions  were  extended  in  the  year  1835  by  an  Act, 
5  &  6  Will.  iv.  c.  59,  which  recited  that  great  cruelty  was  practised  by  reason 
of  disused,  old,  and  worn-out  horses,  sold  or  taken  to  slaughtermen  for  the 
purpose  of  slaughter,  being  frequently  resold  or  compelled  to  work  or  kept 
without  sufficient  food ;  and  for  remedy  thereof  provided  that  horses  or  other 
cattle  must  be  slaughtered  within  three  days  after  being  brought  in  to  the 
licensed  place,  and  must  in  the  meantime  be  properly  provided  with  food. 
The  law  was  again  amended  in  1844  (7  &  8  Vict.  c.  87).     By  that  Act 
licences  subsequently  granted  were  made  renewable  annually,  and  power 
was  given  to  Quarter  Sessions  to  cancel  existing  licences  on  proof  of  violation 
of  either  of  the  above-recited  Acts.     Other  sections  for  preventing  cruelty 
were  substituted  in  1849  for  those  of  the  earlier  Act  of  1835  (11  &  ,12 
Vict.  c.  92,  ss.  7-11),   which   deal   specifically  with   licensed   slaughter- 
houses.    These  Acts  of  1786,  1844,  and  1849,  now  known  as  the  Knackers 
Acts,  are  still  in  force  outside  London;  but  the  power  of  granting  (and 
apparently  of  cancelling)  licences  was  transferred  in  1894  from  the  Quarter 
Sessions  to  the  then  newly  created  district  councils  (56  &  57  Vict.  c.  73,  s.  27). 

There  were  no  general  statutory  regulations  for  places  where  cattle 
were  slaughtered  for  human  food  till  the  year  1847.  The  Markets  and 
Fairs  Clauses  Act  of  that  year  (10  Vict.  c.  14)  enabled  persons  authorised 
by  special  Act  to  provide  or  set  apart  or  improve  buildings  for  the 
slaughtering  of  cattle,  and  to  prevent  any  new  buildings,  except  those  so 
provided,  being  thereafter  used  for  the  purpose  (ss.  17-20).  County 
councils  and  councils  of  large  boroughs  now  have  these  powers,  by  virtue 
of  the  Diseases  of  Animals  Act,  1894  (57  &  58  Vict.  c.  57,  s.  32),  but 
district  councils,  as  a  rule,  are  without  them.  The  Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34,  ss.  125-131),  further  empowered  Com- 
missioners, deriving  their  authority  under  special  Act,  to  license  such 
slaughter-houses  and  knackers-yards  as  they  should  think  proper,  pro- 
hibited the  opening  of  a  new  slaughter-house  until  a  licence  for  its  use 
and  occupation  for  that  purpose  had  been  obtained,  and  required  all 
existing  slaughter-houses  to  be  registered.  The  Commissioners  were 
also  required  to  make  by-laws  for  preventing  cruelty,  and  for  keeping 
slaughter-houses  clean.  In  case  of  conviction  under  the  Act  or  by-laws, 
the  licence  may  be  revoked.  The  Act  also  contains  a  section  (131)  pro- 
viding for  the  inspection  of  all  places  used  for  the  slaughtering  of  cattle  or 
the  sale  of  butcher's  meat,  and  for  the  seizure  and  condemnation  of  any 
carcass,  or  part  of  a  carcass,  unfit  for  the  food  of  man  which  may  be  found 
therein.  The  above  sections  were  in  the  year  1858  incorporated  in  the 
Public  Health  Acts,  and  now  are  in  force  in  all  urban  sanitary  districts. 

Under  the  original  Act  of  1847  no  limit  was  placed  on  the  duration  of 
a  licence ;  and  when  once  granted  it  continued  in  force  indefinitely,  unless 
forfeited  on  conviction.  Many  places  unfit  for  the  purpose,  according  to 
modern  notions,  consequently  continued  to  be  used.     Power  to  remedy  this 


SLAVE  TRADE  ;561 

was  given  by  the  Public  Health  Amendment  Act,  1890  (53  &  54  Vict. 
c.  59,  s.  29),  as  regards  new  licences  granted  after  the  adoption  of  Part  3 
of  that  Act.  Such  licences  are  to  be  in  force  for  such  time  only,  not  being 
less  than  twelve  months,  as  the  urban  authority  shall  think  fit  to  specify. 
Licences  granted  in  a  district  prior  to  the  adoption  of  that  Act  cannot 
apparently  be  revoked  as  long  as  the  holders  conform  to  the  conditions 
imposed  by  the  Acts. 

An  urban  authority  have  now  also  power,  under  sec.  169  of  the  Public 
Health  Act,  1875,  to  provide  slaughter-houses  without  the  necessity  of 
obtaining  a  special  Act  incorporating  the  sections  of  the  Markets  and  Fairs 
Clauses  Act  above  referred  to;  and  where  they  do,  shall  make  by-laws 
with  respect  to  the  management  and  charges  for  the  use  of  any  slaughter- 
houses so  provided. 

Slaughtering  cattle  for  human  food,  except  in  a  public  or  licensed  or 
registered  slaughter-house,  is  an  offence  punishable  with  a  fine  under  both 
the  Acts  of  1834;  but  they  do  not  prohibit  the  slaughtering  of  animals 
generally  (Ellis  v.  Nightingale,  1858,  8  El.  &  Bl.  698).  To  slaughter  or 
dress  cattle  in  any  street,  to  the  obstruction,  annoyance,  or  danger  of  the 
residents  or  passengers,  except  in  the  case  of  cattle  which  for  the  public 
safety  or  other  reasonable  cause  ought  to  be  killed  on  the  spot,  is  an  offence 
under  sec.  28  of  the  Towns  Police  Clauses  Act  (10  &  11  Vict.  c.  89), 
applicable  by  virtue  of  the  Public  Health  Acts  to  all  urban  districts.  But 
slaughtering  of  animals  on  private  premises  in  urban  districts,  if  not  for 
human  food,  and  in  rural  districts,  is  not  prohibited. 

Power  was  given  to  the  corporation  of  the  city  of  London,  by  two  Acts 
of  1851  (14  &  15  Vict.  c.  61)  and  1857  (20  &  21  Vict.  c.  cxxxv.),to  establish 
and  manage  a  cattle  market  with  slaughter-houses  and  lairs  for  cattle,  for 
the  benefit  of  the  Metropolis.  And  it  was  provided  that  no  other  places 
should  be  used  as  a  slaughter-house  without  a  licence  from  the  justices 
acting  for  the  district  in  which  such  places  were  situate.  The  provision  on 
this  head  was  amended  and  re-enacted  by  the  Metropolis  Management  Act, 
1862  (25  &  26  Vict.  c.  102,  s.  93).  In  1874  the  law  was  further  amended 
(37  &  38  Vict.  c.  67).  The  business  of  slaughtering  animals,  whether  for 
human  food  or  not,  was  treated  as  an  offensive  trade. 

The  business  of  a  knacker,  i.e.  slaughterer  of  animals  not  for  human 
food,  was  declared  to  be  one  which  could  no  longer  be  newly  established  at 
all,  and  that  of  a  slaughterer  of  cattle  for  the  purpose  of  the  flesh  being 
used  as  butcher's  meat,  one  which  could  only  be  established  with  the  con- 
sent of  the  local  authority.  These  provisions  were  enacted  by  the  Public 
Health  London  Act,  1891  (54  &  55  Vict.  c.  76,  s.  19),  and  the  controlling 
power  given  to  the  County  Council.  Premises  already  used  require  a 
licence,  which  must  be  renewed  annually  (ibid.  s.  20). 


Slave  Trade. — The  traffic  in  African  slaves  has  not  always  been 
considered  a  crime  against  mankind.  Even  Great  Britain,  to  whom 
its  abolition  has  in  the  main  been  due,  used  her  position  in  1713  to  obtain 
a  contract  with  Spain  to  allow  the  subjects  of  Great  Britain  the  liberty  of 
importing  negroes  into  Spanish  America,  for  the  "  mutual  and  reciprocal 
advantage  to  the  sovereigns  and  subjects  of  both  Crowns."  Public  opinion, 
in  fact,  was  only  seriously  moved  against  slavery  by  the  systematic 
agitation  of  Wilberforce  towards  the  end  of  the  last  century,  and  even  then 
a  bill  introduced  by  him  in  1788  was  lost  owing  to  the  opposition  of  the 
English  slave-dealing  interest. 

vol.  xi.  36 
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In  1788  the  Privy  Council  by  Eoyal  Order,  however,  appointed  a 
committee  to  inquire  into  the  state  of  the  slave  trade.  An  Act  also  was 
passed  to  regulate  the  treatment  and  stowage  of  slaves  on  board  ship,  and 
•in  1805  an  Order  in  Council  prohibited  slave  trade  to  the  newly  annexed 
colonies. 

But  slave  trade  generally  was  not  made  illegal  till  the  passing  of  an 
Act  (January  1,  1808)  which  forbade  British  subjects  to  take  part  in  the 
traffic.  It  did  not  prevent  them  from  continuing  to  carry  on  the  trade 
under  cover  of  Spanish  and  Portuguese  flags,  and  later  on  the  horrors 
of  the  trade  became  greater  than  ever  owing  to  the  danger  of  capture,  and 
the  heavy  criminal  penalties  imposed  by  an  Act  of  1811.  In  fact,  all 
measures  proved  powerless  in  the  absence  of  combined  action  among  the 
different  maritime  nations. 

British  statesmen  then  turned  their  attention  to  obtaining  the  co- 
operation of  foreign  States. 

The  first  recognition  of  the  desirability  of  an  international  understanding 
was  inserted  in  one  of  the  additional  articles  of  the  Treaty  of  Paris  of 
May  30,  1814,  when  France  agreed  to  join  in  the  efforts  of  Great  Britain 
to  procure  the  abolition  of  the  slave  trade  among  all  the  Powers,  and  to 
begin  herself  by  abolishing  the  traffic  within  a  period  of  five  years.  At  the 
Congress  of  Vienna  in  the  autumn  of  the  same  year  the  question  was  raised 
again,  and  the  British  representative  even  offered  to  advance  the  necessary 
sum  to  indemnify  French  slave  owners,  if  France  would  proceed  to  the 
abolition  of  slavery  forthwith  in  her  dominions.  Talleyrand  declined  the 
British  offer,  and  reserved  the  question  till  after  the  Congress.  In  December 
of  the  same  year  Lord  Castlereagh  endeavoured,  without  success,  to  induce 
the  Spanish  Government  to  agree  to  an  immediate  abolition  of  the  trade, 
and  relinquish  the  eight  years'  reserve  made  by  that  Government  for  the 
continuance  of  the  trade  between  the  Equator  and  the  10th  degree  of 
north  latitude.  The  Spanish  representative  replied  that  the  English  slave- 
owning  colonies  had  foreseen  the  coming  abolition  of  the  traffic,  and  had 
had  time  between  1788  and  1807  to  increase  their  stock  of  slaves,  whereas 
the  Spanish  colonies  had  not  been  in  the  same  favourable  position,  that  the 
result  had  been  that  in  Jamaica  there  were  400,000  slaves  to  40,000 
Europeans,  whereas  in  Cuba,  the  best  supplied  Spanish  colony,  there  were 
only  212,000  slaves  to  274,000  Europeans,  and  that  it  would  be  ruinous  to 
arrest  the  importation  of  slaves.  Portugal  gave  a  similar  answer,  but  in 
January  1815  she  consented  to  a  treaty  with  Great  Britain  for  the  joint 
repression  of  the  maritime  traffic  north  of  the  Equator. 

At  the  Congress  of  Vienna  four  sittings  devoted  to  the  question  only 
extracted  the  platonic  proclamation  of  the  wish  to  see  "un  terme  a  un 
fleau  qui  a  si  longtemps  d^sole  TAfrique,  degradd  l'Europe  et  afflige" 
l'humaniteV'  An  additional  article  to  the  Treaty  of  Paris  of  November  20, 
1815,  went  further,  pledging  the  parties  to  "concerter  sans  perte  de  temps 
.  .  .  les  mesures  les  plus  efficaces  pour  obtenir  l'abolition  entiere  et  defini- 
tive d'un  commerce  aussi  odieux  et  aussi  hautement  reprouve'  par  les  lois 
de  la  religion  et  de  la  nature." 

The  question  was  raised  again  at  the  Congress  of  Aix-la-Chapelle  in 
1818.  A  few  years  later  a  declaration  of  the  Congress  of  Verona  attributed 
the  failure  of  the  measures  taken  to  the  absence  of  universal  effort. 

From  this  declaration  dates  the  great  international  effort,  led  by  Great 
Britain,  to  extinguish  slavery.  Between  1822  and  1850  this  country 
entered  into  some  forty  treaties  connected  with  the  subject. 

In  1849-50,  as  appears  from  a  report  drawn  up  in  1853  by  a  Committee 
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of  the  House  of  Commons,  there  were  twenty-four  treaties  in  force  between 
Great  Britain  and  foreign  civilised  Powers  for  the  suppression  of  the  slave 
trade,  ten  of  which  provided  for  the  right  of  search  and  mixed  Courts, 
twelve  for  the  right  of  search  and  national  tribunals,  and  two  (viz.  with 
the  United  States  and  France)  which  provided  for  no  right  of  search,  but 
contained  a  mutual  obligation  to  maintain  squadrons  on  the  coast  of  Africa. 
The  Slave  Trade  Acts  (under  which  slavery  is  practically  assimilated 
to  piracy),  dating  from  59  Geo.  III.  c.  16,  to  32  &  33  Vict.  c.  2  (numbering 
forty-nine),  were  consolidated  and  repealed  in  whole  or  in  part  by 
"an  Act  for  consolidating  with  amendments  the  Acts  for  carrying  into 
effect  treaties  for  the  more  effectual  suppression  of  the  slave  trade,  and  for 
other  purposes  connected  with  the  slave  trade,"  August  5,  1873  (36  &  37 
Vict.  c.  88).  "Treaty"  is  defined  in  it  to  include  any  "convention,  agree- 
ment, engagement,  or  arrangement."     Sec.  29  provides  that — 

Where  any  treaty  in  relation  to  the  slave  trade  is  made  after  the  passing  of  this  Act, 
by  or  on  behalf  of  Her  Majesty,  with  any  foreign  State,  Her  Majesty  may,  by  Order  in 
Council,  direct  that  as  from  such  date,  not  being  earlier  than  the  date  of  the  treaty,  as 
may  be  specified  in  the  Order,  such  treaty  shall  be  deemed,  and  thereupon — as  from  the 
said  date,  or  if  no  date  is  specified  as  from  the  date  of  such  Order — such  treaty  shall  be 
deemed  to  be  an  existing  slave  trade  treaty  within  the  meaning  of  this  Act,  and  all  the 
provisions  of  this  Act  shall  apply  and  be  construed  accordingly. 

Her  Majesty  may,  by  the  same  or  any  subsequent  Order  referring  to  the  same  treaty, 
render  the  application  of  this  Act  subject  to  such  conditions,  exceptions,  and  qualifica- 
tions as  may  be  deemed  expedient. 

Under  this  section  Orders  in  Council  have  been  made,  directing  that  the 
treaties  therein  mentioned  shall  be  deemed  existing  slave  treaties  within  the 
meaning  of  the  Act.  The  effect  of  the  orders  on  a  treaty  is  that  the  regula- 
tions contained  in  the  treaty  as  to — (1)  Visitation  and  seizure  by  cruisers, 
etc.,  of  suspected  slave  ships  (s.  3) ;  (2)  definition  of  "  equipment "  of  vessels 
for  slave  trade  (s.  4) ;  (3)  jurisdiction  of  Admiralty  Courts  (ss.  5  and  18) ;  (4) 
jurisdiction  of  mixed  Courts  and  Commissions,  and  appointment  of  judges 
therein  (ss.  7,  8,  and  18)  ;  (5)  disposal  of  condemned  vessels  (s.  9);  (6)  dis- 
posal of  slaves  (s.  10) ;  (7)  payment  of  proceeds  of  captured  vessels  (s.  18) ; 
and  (8)  payment  of  bounties  (s.  14)  are  substituted  for  or  consolidated  with 
the  similar  'provisions  of  the  Act.  (By  sec.  27  of  the  Act,  slave  trade 
offences  are  added  to  the  1st  schedule  of  the  Extradition  Act,  1870.) 

The  treaties  in  question  are:  Abyssinia,  3rd  June  1884;  treaty  of  29th 
March  1879,  extending  the  treaty  of  20th  December  1841,  between  Great 
Britain,  Austria,  France,  and  Eussia  to  Germany ;  Egypt,  4th  August  1877 ; 
Johanna,  treaty  of  10th  October  1882;  Mohilla,  treaty  of  24th  October 
1882 ;  Persia,  1st  May  1882 ;  Turkey,  25th  January  1880,  and  3rd  March 
1883.  Each  of  the  above-named  treaties  is  recited  at  full  length  in  the 
Order. 

An  Order  in  Council  under  sec.  1  of  the  Slave  Trade  Act,  1876, 
declared  that  Indian  subjects  who  shall  in  certain  parts  of  Asia  and  Africa 
thereby  defined  commit  any  of  the  offences  defined  in  sees.  376,  370,  and 
371  of  the  Indian  Penal  Code  Act  45  of  1860,  or  abet  within  the  meaning 
of  the  5th  chapter  of  the  Code  the  commission  of  any  such  offence,  shall  be 
dealt  with  as  if  they  had  so  offended  in  British  India  (1st  June  1877). 

The  subject  recently  came  once  more  to  the  front  in  connection  with 
the  settlement  of  Africa.  Articles  20  to  24  and  42  to  49  of  the  3rd  chapter 
of  the  General  Act  of  Brussels,  1885,  regulate  the  conditions  under  which 
an  attenuated  right  of  visit  and  search  was  granted  to  the  armed  cruisers 
of  the  signatory  States  over  vessels  not  exceeding  a  certain  tonnage  (500 
tons)  and  within  a  limited  zone. 
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Small  Pox. — See  Infectious  Diseases ;  Vaccination. 


Smoke. — 1.  To  allow  smoke  to  issue  in  large  quantities  from  a 
chimney  or  fire  may  give  a  cause  of  action  or  prosecution  for  private  or 
public  nuisance  at  common  law  (B.  v.  Dewsnap,  1812, 16  East,  194 ;  Crump 
v.  Lambert,  1867,  L.  E.  3  Eq.  409 ;  1  &  2  Geo.  iv.  c.  41,  s.  8,  preamble ;  Smith 
v.  Midland  Bwy.  Co.,  1877,  25  W.  E.  816). 

2.  Under  1  &  2  Geo.  IV.  c.  41,  special  remedies  are  given  on  conviction 
or  indictment  for  causing  nuisances,  or  for  improper  construction  or  negligent 
working  of  the  furnaces  of  certain  classes  of  steam  engines ;  and  under  sec.  1 14 
of  the  Eailways  Clauses  Act,  1845,  railway  engines  are  required  to  be.  con- 
structed so  as  to  consume  their  own  smoke ;  and  if  they  are  not  so .  con- 
structed, or  they  fail  to  do  so,  so  far  as  practicable,  through  default  of  the' 
company  or  its  servant,  the  company  is  liable  to  a  penalty  (31  &  32  Vict. 
c.  119,  s.  19 ;  and  see  Smith  v.  Midland  Bwy.  Co.,  supra).  Steam  vessels  on 
the  Thames  plying  above  the  Nore  are  required  to  be  constructed  so  as  to 
consume  their  own  smoke,  and  to  consume  it  so  far  as  practicable ;  but  it  is 
not  clear  whether  proceedings  may  be  taken  by  the  port  sanitary  authority 
alone  or  by  other  authorities  in  London  (54  &  55  Vict.  c.  76,  s.  23  (3)  (5)  (7)). 

Locomotives  on  roads  are  under  like  obligation  (41  &  42  Vict.  c.  77, 
s.  30 ;  60  &  61  Vict.  c.  54). 

3.  If  the  fireplaces  and  furnaces  of  mills,  factories,  dyehouses,  breweries, 
bakehouses  or  gasworks,  or  any  manufacturing  or  trade  process  whatsoever, 
do  not,  so  far  as  practicable,  consume  the  smoke  of  the  fuel  used,  having 
regard  to  the  nature  of  the  manufacture  or  trade,  and  consistently  with 
carrying  it  on  {Cooper  v.  Woolley,  1867,  L.  E.  2  Ex.  88),  the  occupier  or 
person  responsible  may  be  proceeded  against  summarily  for  nuisance  (38  & 
39  Vict.  c.  55,  s.  91  (7),  England,  except  London ;  54  &  55  Vict.  c.  76,  s.  73, 
London^;  and  any  chimney,  except  of  a  private  dwelling-house,  which  sends 
forth  black  smoke  in  such  a  quantity  as  to  be  a  nuisance,  whether  injurious 
to  health  or  not,  may  be  similarly  dealt  with  (38  &  39  Vict.  c.  55,  s.  91 ;  54  & 
55  Vict.  c.  76,  s.  24;  Gaskell  v.  Bayley,  1874,  30  L.  T.  N.  S.  526).  The 
liability  is  for  each  occasion  (B.  v.  Waterhouse,  1872,  L.  E.  7  Q.  B.  545). 
And  in  the  case  of  this  offence  the  construction  of  the  furnace  is  im- 
material (Weehes  v.  King,  1885,  53  L.  T.  N".  S.  51).  The  occupier  (Barnes 
v.  AJcroyd,  1872,  L.  E.  7  Q.  B.  74)  seems  to  be  liable  for  the  defaults  of  his 
servants  as  to  management  of  furnaces,  etc.  (Niven  v.  Greaves,  1889, 
54  J.  P.  549). 

[Authorities. — Lumley  on  Public  Health ;  Glen  on  Public  Heath ;  Fitz- 
gerald, Public  Health  Acts ;  Hunt,  London  Government.'] 


Smuggling. — Before  the  great  reduction  of  the  British  tariffs 
consequent  on  the  adoption  of  Free  Trade,  and  especially  during  the 
Napoleonic  wars,  smuggling — i.e.  introducing  into  England,  without  pay- 
ing duty,  dutiable  goods,  or  prohibited  or  contraband  goods — was  extensively 
and  profitably  practised ;  which  led  to  many  stringent  enactments,  including 
the  Hovering  Acts,  which  permitted  search  of  foreign  vessels  on  the  high 
seas  in  certain  cases :  a  form  of  legislation  which  involves  an  assertion  of 
extraterritorial  jurisdiction,  made  ,the  basis  of  much  of  the  American 
argument  in  the  Behring  Sea  Arbitration.  These  Acts  are  now  represented 
by  the  Territorial  Waters  Jurisdiction  Act,  1878,  and  sec.  179  of  the 
Customs  Consolidation  Act,  1876. 
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Prosecutions  under  the  Customs  laws  must  be  within  three  years  of  the 
offence  (1876,  s.  257).  They  must  be  instituted  by  the  law  officers  or  an 
officer  of  Customs  or  Inland  Eevenue,  and  may  be  tried  in  any  county  in 
England  (ss.  255,'  258).  The  general  regulations  as  to  search,  forfeitures, 
etc.,  have  been  dealt  with  under  Customs. 

Smuggling,  as  an  offence  against  the  revenue,  is  now  merely  dealt  with  by 
the  Customs  Laws  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  which 
creates  the  following  offences : — 

(1)  Signalling  in  the  night-time  on  or  within  six  miles  of  the  coast,  to  aid 
smuggling,  is  a  misdemeanour  (ss.  190,  191,  192). 

(2)  Assembling  to  the  number  of  three  or  more  to  run,  or  assist  in  running,  pro- 
hibited, restricted,  or  uncustomed  goods,  entails  a  penalty  of  £100  (42  &  43  Vict.  c.  21, 
s.  10)  ;  and  procuring  such  assembly  entails  imprisonment  for  twelve  months ;  and  if 
persons  are  found  armed  or  disguised  for  the  purpose  of  running  such  goods,  or  are 
found  armed  and  disguised  with  uncustomed,  restricted,  or  prohibited  goods  within 
five  miles  of  the  coast  or  a  deal  or  a  tidal  river,  they  are  liable  to  three  years'  imprison- 
ment (s.  189). 

(3)  Shooting  at  officers  in  the  army,  navy,  or  coastguard,  or  officers  of  customs  or 
excise,  while  on  preventive  duty,  is  a  felony  (s.  193).  It  is  not  triable  at  Quarter 
Sessions  (5  &  6  Vict.  c.  38,  s.  1). 

(4)  Rescue  of  goods  and  assault  of  revenue  officers  entails  a  penalty  not  exceeding 
£100  (44  &  45  Vict.  c.  12,  s.  12). 

(5)  Smuggling  by  merchant  seamen  is  punishable  under  sec.  225  of  the  Merchant 
Shipping  Act,  1894. 

(6)  Sale  by  hawkers  of  spirits  or  tobacco  is  punishable  (43  &  44  Vict.  c.  24,  s.  146  ; 
5  &  6  Vict.  c.  93,  s.  13). 


Snuff. — See  Tobacco  and  Snuff. 


So — This  word,  when  used  in  reference  to  something  to  be  done, 
means  that  the  particular  thing  is  to  be  done  in  the  manner  pointed  out 
(see,  per  Smith,  J.,  in  G.  W.  Rivy.  Co.  v.  Halesowen  Rwy.  Co.,  1883,  52  L.  J. 
Q.  B.  473,  479). 

"So  devised"  was  read  in  Giles  v.  Melsom,  1873,  L.  K.  6  H.  L.  24,  as 
meaning  "  hereinbefore  devised." 


Soap. — There  is  not  now  any  taxation  on  soap  nor  any  legislation 
specially  affecting  its  manufacture.  It  is  uncertain  whether  it  can  be 
regarded  as  a  drug  within  the  Sale  of  Food  and  Drugs  Acts,  unless  it  is 
advertised  as  having  medicinal  properties. 

Socage — The  tenure  by  which  estates  in  fee-simple  are  now  held. 
It  is  generally  supposed  to  have  received  this  name  from  the  fact  that  the 
tenant  holding  by  this  tenure  was  bound  to  render,  among  other  fixed 
services,  that  of  suit  to  the  lord's  Court  or  "soc."  At  the  time  of  the 
Domesday  Survey  this  tenure  was  confined  to  a  comparatively  limited  area, 
but  by  the  reign  of  Edward  I.  it  had  extended  over  a  great  part  of  England. 
It  was  considered  a  less  honourable  tenure  than  that  by  knight's  service 
(q.v.),  but  it  was  in  reality  much  more  beneficial  to  the  tenant,  inasmuch 
as  the  services  he  rendered  to  the  lord  were  fixed  and  certain,  and,  more- 
over, it  was  free  from  the  oppressive  burdens  of  wardship  and  marriage, 
which  were  incidents  of  the  tenure  by  knight's  service.  The  incidents  of 
socage  tenure  were  :— (1)  A  fixed  rent ;  (2)  a  relief  (q.v.)  paid  by  the  heir  on 
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the  death  of  the  tenant,  fixed  at  one  year's  rent ;  (3)  an  oath  of  fealty  to 
the  lord;  (4)  suit  of  Court;  and  (5)  the  customary  aids  (q.v.)  for  knighting 
the  lord's  eldest  son  and  marrying  his  eldest  daughter.  As  none  of  the 
incidents  were  of  a  servile  nature,  this  tenure  was  distinguished  from 
villein  socage  or  villeinage  by  being  called  "  free  socage." 

By  the  Statute  12  Car.  n.  c.  24,  passed  immediately  after  the  Eestora- 
tion,  all  primer  seisins,  and  fines  for  alienation,  aids,  escuages,  homages,  and 
tenures  by  chivalry,  except  the  honorary  services  of  grand  serjeanty  (q.v. ),. 
were  abolished ;  and  all  tenures  of  estates  of  inheritance  in  the  hands  of 
private  persons  (except  tenures  in  frankalmoign  and  copyhold  tenures)  were 
converted  into  free  and  common  socage.  This  statute  did  not,  however, 
touch  the  incidents  of  socage  tenure  (except  aids),  and  these  may  still  be 
due ;  but  the  rent  which  may  be  payable  is  usually  of  very  trifling  amount. 
Suit  of  court  can  only  apply  in  the  case  of  freeholds  held  of  a  manor,  and 
the  oath  of  fealty  is  seldom  exacted.  In  addition  to  the  incidents  already 
mentioned,  there  is  that  of  escheat  (q.v.),  or  the  right  of  the  lord  of  whom 
the  lands  are  held  to  such  lands  on  the  death  of  a  tenant  without  having 
disposed  of  the  same  either  in  his  lifetime  or  by  will,  and  without  leaving 
any  heirs  either  of  the  purchaser  or  of  the  person  last  entitled  to  the 
lands. 

[Authority. — Williams,  Real  Property,  18th  ed.,  pp.  48  et  seq.] 

Soci£te  Anonyme. — In  French  law  a  sociiti  anonyme  is  an 
association  of  persons  for  business  purposes  with  the  liability  of  all  the 
partners  limited,  as  distinguished  from  a  sociiti  commandite,  a  species  of 
limited  partnership  in  which  the  liability  of  some  only  of  the  partners  is 
limited.  In  England  we  have  nothing  very  like  the  latter  (although  a  bill 
for  its  introduction  was  brought  into  the  House  of  Commons  a  few  years 
ago),  but  the  former  naturally  corresponds  with  our  joint-stock  companies, 
or  still  more  closely  with  our  chartered  companies,  that  is  to  say,  companies 
whose  shareholders,  by  charter  from  the  Crown,  or  by  some  special 
legislative  enactment,  stand  exempt  from  any  liability  for  the  debts  of  the 
concern  beyond  the  amount  of  their  subscriptions. 


Societies  and  Institutions — As  to  construction  of  these 
words  in  a  will,  see  In  re  Douglas,  1886,  56  L.  J.  Ch.  913.  See  Institu- 
tions, vol.  vi.  513. 


Societies,  Unlawful. — 1.  From  the  outbreak  of  the  French 
Eevolution  of  1789  until  after  that  of  1848  it  was  the  policy  of  the  British 
Legislature  to  suppress  any  societies  or  combinations  which  were  regarded 
as  having  seditious  or  revolutionary  objects.  This  policy  was  evidenced  in 
a  series  of  Acts.  The  first,  the  Unlawful  Societies  Act,  1797  (37  Geo.  III. 
c.  123),  prohibited  the  administration  or  taking  of  any  oath  or  like  obligation 
or  engagement  purporting  or  intended  to  bind  the  taker  to  engage  in  any 
mutinous  or  seditious  purpose,  or  to  disturb  the  public  peace,  or  to  be  of 
any  association,  society,  or  confederacy  formed  for  such  purpose.  Contra- 
vention of  the  statute  was  made  felony  punishable  by  transportation  for 
over  seven  years. 

Severer  penalties  were  imposed  in  1812  (52  Geo.  in.  c.  104)  in  cases 
where  the  oath  bound  to  commit  treason,  murder,  or  any  felony  punishable 
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with  death.  These  were  mitigated  in  1837  (7  Will.  IV.  and  1  Vict.  c.  91 ; 
and  see  54  &  55  Vict.  c.  69,  s.  1). 

In  1799  the  Corresponding  Societies  Act,  now  known  as  the  Unlawful 
Societies  Act,  1799  (39  Geo.  in.  c.  79),  was  passed,  with  the  object,  according 
to  the  preamble,  of  suppressing  a  traitorous  conspiracy  alleged  to  be  then  on 
foot  between  the  de  facto  Government  of  France  and  bodies  in  the  British 
Isles  to  upset  the  laws,  constitution,  and  government,  and  all  existing 
establishments,  civil  and  ecclesiastical,  and  to  dissolve  the  Union.  It 
enumerates  as  particularly  incriminated,  and  particularly  suppresses  the 
United  Irishmen,  Englishmen,  Scotsmen,  and  Britons,  and  the  London 
Corresponding  Society.  It  further  declares  unlawful  (s.  2) — (a)  any  society 
which  takes  any  oath  forbidden  by  the  Act  of  1797  (supra) ;  (b)  any  society 
whose  members  subscribe  or  assent  to  any  text  or  declaration  not  required 
by  law  nor  authorised  by  justices  or  petty  sessions,  or  confirmed  at  Quarter 
Sessions  (s.  3) ;  (c)  any  society,  the  names  of  whose  members  or  any  of  them 
are  kept  secret  for  the  society  at  large.  Freemasons  are  not  within  the 
Act  if  properly  certified  and  registered  with  the  County  Council  (ss.  5-7 ; 
51  &  52  Vict.  c.  41,  s.  3).  Persons  belonging  to  these  prohibited  societies, 
or  corresponding,  etc.,  with  them,  are  declared  guilty  of  unlawful  com- 
bination (s.  2). 

Prosecutions  under  these  Acts  may  be  instituted  only  by  the  law  officer 
of  the  Crown  (9  &  10  Vict.  c.  33),  and  are  unknown  in  England  during  recent 
times.  Properly  registered  friendly  societies  are  exempted  from  the  Acts, 
subject  to  certain  precautions  (59  &  60  Vict.  c.  25,  s.  32 ;  and  see  Trade 
Unions). 

Society. — See  Building  Societies;  Friendly  Societies;  Industrial 
and  Provident  Societies;  Scientific  and  Literary  Societies;  Loan 
Society. 


Sodomy.— See  Abominable  Crime. 

Soil — This  word  may  mean  the  surface  of  the  land  only  (as  was  held 
in  Wakefield  v.  Buccleuch,  1866,  L.  E.  4  Eq.  625,  626),  but  unless  controlled 
by  a  context  it  means  not  the  surface  only,  but  the  subsoil  as  well. 

Soldier. — A  militiaman  is  a  "  soldier "  within  sec.  1  of  the  Poor 
Law  Eemoval  Act,  1846,  and  his  absence  out  of  a  parish  for  the  purpose  of 
training  is  therefore  no  break  in  his  residence,  so  as  to  deprive  him  of  his 
status  of  irremovability  by  reason  of  three  years'  residence  (Horton  Overseers 
v.  Leeds,  1855,  25  L.  J.  M.  C.  38).    See  Army  ;  Courts-Martial;  Officers. 


Solemnisation  of  Marriage.— To  constitute  the  contract 

of  marriage  in  England  certain  legal  forms  and  requirements  must  be 
observed.  A  clergyman  who  celebrates  a  marriage  must  do  so  in  a  church 
or  chapel  of  the  Established  Church  of  England,  unless  by  special  licence 
(see  Licence,  Marriage),  and  must  employ  the  prescribed  form  of  the 
Order  for  the  Solemnisation  of  Marriage  contained  in  the  Book  of  Common 
Prayer. 
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On  the  other  hand,  the  forms  and  requirements  for  marriages  celebrated 
otherwise  than  by  a  clergyman  of  the  Established  Church  have  been  pre-  / 
scribed  for  marriages  celebrated  at  District  Registry  Offices,  where  a? 
religious  ceremony  is  prohibited;  and  various  classes  of  NonconformistsJ 
who  employ  religious  rites  and  ceremonies  different  from  those  of  the 
Church  of  England,  may  supply  their  own  form  with  a  prescribed  formula1 
laid  down  by  Act  of  Parliament.  Jews  and  Quakers  again  may  use  their 
own  -forms  without  any  such  prescription.     (See  Nonconformist.) 

Certain  consents  also  are  required  as  preliminary  to  the  actual 
solemnisation  of  marriage  in  the  case  of  minors,  under  whatever  form  the 
marriage  is  to  be  celebrated.  As  to  these  consents  it  is  sufficient  to 
observe  that  the  lack  of  them  does  not  invalidate  the  marriage  itself. 

For  the  effects  on  property  acquired  through  a  marriage  obtained  with- 
out the  necessary  consent,  and  through  false  oath,  or  fraud,  see  Infants 
(VII.  Guakdianship)  and  the  Marriage  and  Registration  Act,  1856  (19  & 
20  Vict.  c.  119),  s.  19,  which  makes  it  lawful  for  the  Attorney-General  or 
Solicitor-General  to  sue  for  a  forfeiture  of  all  the  estate  and  interest  in  any 
property  accruing  to  the  offending  party  by  such  marriage ;  the  proceedings 
thereupon  and  the  consequences  being  the  same  as  where  marriages  are 
solemnised  according  to  the  rites  of  the  Church  of  England.  By  sec.  2 
every  person  who  shall  knowingly  or  wilfully  make  and  sign,  or  subscribe, 
any  false  declaration,  or  who  shall  sign  any  false  notice  for  the  purpose  of 
procuring  any  marriage  under  the  provisions  of  the  Acts  relating  to  mar- 
riage, is  guilty  of  perjury.  And  by  sec.  18  every  person  who  shall  forbid  the 
granting  by  any  superintendent  registrar  of  a  certificate  for  marriage  by 
falsely  representing  himself  or  herself  to  be  a  person  whose  consent  to  such 
marriage  is  required  by  law,  knowing  such  representation  to  be  false,  is 
guilty  of  perjury. 

In  the  case  of  an  illegitimate  minor,  unless  a  guardian  has  been 
appointed,  there  is  no  one  who  can  give  the  consent  required,  therefore 
such  a  minor  may  enter  into  marriage  without  the  consent  of  his  or  her 
natural  parents. 

As  to  the  mode  in  which  the  power  to  forbid  marriages  must  be 
exercised,  see  Banns  of  Marriage  ;  Licence,  Marriage. 

Solemnisation  of  Marriages  by  Clergymen  of  the  Church  of  England. — 
The  requirements  of  the  law,  where  marriages  are  solemnised  by  clergy- 
men of  the  Church  of  England,  relate  to  the  place,  time,  and  the  cere- 
monies for  such  marriages. 

The  place  must  be  a  church  or  public  chapel  wherein  banns  may  he 
lawfully  published,  unless  a  special  licence  is  obtained,  and  if  the  persons 
knowingly  and  wilfully  intermarry  in  any  other  place,  the  marriage  is  null 
and  void  (ss.  21  and  22  of  the  Marriage  Act,  1823  (4  Geo.  iv.  c.  76)).  By 
the  Marriage  Act,  1836  (6  &  7  Will.  iv.  c.  85),  s.  39,  every  person  who 
knowingly  and  wilfully  solemnises  any  marriage  in  England,  except  by, 
special  licence,  in  any  other  place  than  a  church  or  chapel  in  which  mar- 
riages may  be  solemnised  according  to  the  rites  of  the  Church  of  England,  or 
than  the  registered  building  or  office  specified  in  the  notice  and  certificate 
aforesaid  (see  Nonconformist,  and  infra  as  to  the  register  office  marriages), 
except  in  the  cases  of  Quakers  and  Jews  (q.v.),  is  guilty  of  felony.  And  the 
marriages  of  persons  knowingly  intermarrying,  except  in  such  places,  are 
null  and  void  (s.  42). 

Where  the  church  or  chapel  of  a  parish  or  chapelry  is  demolished  in 
order  to  be  rebuilt,  or  is  under  repair,  the  marriage  may  be  celebrated  in 
the  church  or  chapel  of  any  adjoining  parish  or  chapelry,  where  banns  may 
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be  lawfully  proclaimed  as  authorised  by  the  Act ;  or  in  any  place,  within 
the  limits  of  the  parish  or  chapelry  whose  church  or  chapel  is  demolished 
or  repaired,  which  is  licensed  for  the  performance  of  divine  service ;  or  in 
any  such  place  of  the  adjoining  parish  or  chapelry  where  banns  may  be 
lawfully  proclaimed.  These  provisions  apply  whether  the  marriage  is 
solemnised  after  publication  of  banns  or  under  licence  (Act  of  1823  and  the 
5  Geo.  iv.  c.  32  amending  the  former). 

In  regard  to  the  solemnisation  of  marriages  in  churches  of  district,  or 
new,  parishes,  and  ecclesiastical  districts,  these  churches  are  to  be  considered 
as  the  parish  churches  of  persons  resident  within  these  limits ;  and  the  incum- 
bent of  the  ancient  or  mother  parish  cannot  lawfully  marry  parties  unless 
one  or  both  are  his  parishioners  living  within  the  limits  still  attached  to 
the  mother  church  for  ecclesiastical  purposes  (Hammick,  Marriage  Law  of 
England,  pp.  94,  95). 

The  time  during  which  marriages  might  be  solemnised  was  fixed  by  the 
Act  known  as  Lord  Hardwicke's  Act  in  1753  (26  Geo.  n.  c.  33)  between 
the  hours  of  eight  and  twelve  in  the  forenoon,  or  "  the  canonical  hours,"  so 
called  from  being  the  hours  fixed  by  canons  of  1603.  Marriages  by 
special  licence,  and  the  marriages  of  Jews  and  Quakers,  were  excepted 
from  this  regulation ;  but  it  was  continued  in  other  cases  by  the  Act  of 
1823,  and  down  to  the  Marriage  Act,  1886  (49  Vict.  c.  14),  which  enacted 
(s.  1)  that  it  should  be  lawful  to  solemnise  a  marriage  at  any  time  between 
the  hours  of  eight  in  the  forenoon  and  three  in  the  afternoon.  It  also  pro- 
vided that  the  provision  in  the  Act  of  1823  (s.  21),  providing  that  solem- 
nising of  marriages  during  unlawful  hours  should  be  a  felony  punishable  by 
transportation  for  fourteen  years,  if  the  prosecution  should  be  commenced 
within  three  years  after  the  offence  committed,  should  have  effect  as  if  the 
words  "  eight  in  the  forenoon  and  three  in  the  afternoon  "  were  substituted 
therein,  and  no  person  is  to  be  subject  to  any  proceedings  in  any  Court, 
spiritual  or  temporal,  for  solemnising  marriages  between  the  aforesaid  hours. 

A  marriage  otherwise  duly  celebrated  out  of  these  hours  would  not, 
however,  be  invalid,  there  being  no  declaration  of  nullity  in  the  Acts  (see 
Catterall  v.  Sweetman,  1845,  1  Eob.  Eccl.  304). 

There  is  no  legal  prohibition  as  to  the  times  and  seasons  or  days  during 
which  marriages  may  be  celebrated ;  though  there  are  some  seasons,  as  tho.^e 
of  the  fasts,  during  which  the  Church  has  by  its  canons  discountenanced 
the  celebration  of  marriages  (Phillimore,  Eccl.  Law,  2nd  ed.,  vol.  i.  p.  629). 

The  ceremonies  with  which  marriages  must  be  celebrated  are  prescribed 
by  the  rubrics  in  the  Book  of  Common  Prayer ;  and  they  must  be  performed 
by  a  clergyman  in  holy  orders  (semlle,  a  priest ;  see  Marbiage).  If  any 
person,  falsely  pretending  to  be  in  holy  orders,  solemnises  marriages 
according  to  the  rites  of  the  Church  of"  England,  he  is  guilty  of  felony,  and 
liable  to  fourteen  years'  penal  servitude  (s.  21,  Act  of  1823).  By  the 
common  law  the  presence  of  a  clergyman  in  holy  orders  was  necessary  to 
constitute  a  valid  marriage ;  but  originally  there  was  no  prescribed  form 
of  words  at  the  ceremony ;  the  consent  of  the  parties  being  signified  by  the 
giving  and  receiving  the  ring  at  the  church  door  in  the  presence  of  the 
priest  who  blessed  it,  the  benediction  afterwards  being  pronounced  in  the 
church  during  the  eucharist.  After  the  marriage  service,  which  is  sub- 
stantially the  same  as  at  present,  was  introduced,  part  of  the  ceremony  was 
(as  before)  performed  outside  the  church,  and  according  to  the  opinion  of 
the  judges  in  Beamish  v.  Beamish,  1861,  9  H.  L.  274,  that  part  which  was 
sufficient  "  to  knit  the  marriage  for  civil  purposes."  It  was  held  in  that 
case  also  that  the  presence  of  a  clergyman  meant,  if  the  bridegroom  was 
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himself  a  clergyman,  that  of  another  clergyman ;  and  that  the  bridegroom 
himself  could  not  perform  the  service,  and  render  the  marriage  valid.  The 
rubric  directs  that  now  the  persons  to  be  married  shall  at  the  day  and  time 
appointed  for  solemnisation  of  marriage  come  into  the  body  of  the  church 
with  their  friends  and  neighbours,  and  there  standing  together,  the  man  on 
the  right  hand  and  the  woman  on  the  left,  the  priest  shall  say,  etc. — where- 
upon the  office  begins.  The  rubric  is  now  not  strictly  observed,  the  party 
assembling  in  the  chancel  near  the  communion  rails,  the  minister  being 
within  the  rails. 

A  charge  first  to  the  people,  and  then  to  the  parties  about  to  be  married, 
is  made  by  the  priest  for  the  disclosure  and  declaration  of  all  legal  impedi- 
ments to  the  marriage. 

If  any  impediment  is  declared  it  is  prescribed  that  the  solemnisation 
must  be  deferred  until  such  time  as  the  truth  be  tried ;  but  the  person 
making  the  objection  may  be  bound  with  sufficient  sureties  to  the  parties 
for  the  value  of  such  charges  as  they  may  sustain  to  prove  the  allegation. 

The  "espousal"  then  follows,  and  is  the  remains  of  the  old  form  of 
espousal,  which  was  a  consent  to  a  future  marriage,  and  is  expressed  in  the 
future  tense ;  as  the  plighting  of  the  troth  is  a  mutual  stipulation  and  con- 
tract forming  the  most  essential  part  of  the  ceremony. 

In  Beamish  v.  Beamish,  supra,  at  p.  329,  the  question  is  discussed  at  what 
part  of  the  service  the  marriage  is  knit  for  civil  purposes.  The  answer  is 
given  in  the  words  of  the  39  th  section  of  Littleton, "  After  affiance  and  troth 
plighted  between  them."  This  period,  before  the  solemn  nuptial  benediction, 
which  was  afterwards  pronounced  inside  the  church,  was  that  at  which 
dower  ad  ostium  ecclesice  might  have  been  assigned ;  and  that  could  only  be 
"after  marriage  solemnised."  The  subsequent  giving  of  the  ring,  and 
joining  of  hands,  and  publication  of  the  fact  of  marriage  by  the  minister 
are  in  their  nature,  and  are  stated  to  be,  symbolical  and  declaratory  of  a 
marriage  which  has  already  taken  place  by  the  consent  of  the  parties.  The 
blessing  is  of  persons  who  have  already  consented  together  in  wedlock,  and 
anciently,  as  well  in  England  as  abroad,  the  nuptial  benediction  was  given 
only  at  a  first  marriage.  The  rest  of  the  service  consists  of  thanksgiving, 
exhortation,  and  prayer. 

It  is  added,  lest  there  should  be  a  possibility  of  any  mischief  resulting 
from  this  opinion,  that  it  must  not  be  supposed  to  be  either  wise  or  right 
to  leave  out  any  part  of  the  service. 

The  actual  repetition  of  the  words  of  the  service  has  never  been 
held  to  be  necessary  (BTarrod  v.  Harrod,  1854,  1  Kay  &  J.  4).  The  cere- 
monies required  by  the  law,  such  as  the  publication  of  banns  and  the  like, 
being  complied  with,  when  the  hands  of  the  parties  are  joined  together  and 
the  clergyman  pronounces  them  to  be  man  and  wife,  if  they  understand 
that  by  that  act  they  have  agreed  to  cohabit  together  and  with  no  other 
person,  they  are  married  (see  vol.  iv.  at  p.  115). 

The  want  of  a  person  to  give  away  the  bride  is  not  visited  by  the  rubric, 
or  by  the  general  law,  with  any  consequences  {Beamish  v.  Beamish,  p.  331). 

By  sec.  28  of  the  Act  of  1823,  it  is  enacted  that  all  marriages  shall 
be  solemnised  in  the  presence  of  two  or  more  credible  witnesses,  besides  the 
minister  who  shall  celebrate  the  same ;  but  in  Wing  v.  Taylor,  1861, 
2  Sw.  &  Tr.  278,  it  was  held  that  a  marriage  is  valid  though  celebrated  in 
the  vestry  of  a  church,  and  in  the  presence  of  only  one  witness. 

By  sec,  30  of  the  Births,  Deaths,  and  Marriages  Eegistration  Act, 
1836  (6  &  7  Will.  IV.  c.  86),  s.  30,  the  Begistrar-General  is  to  furnish  to  the 
rector,  vicar,  or  curate  of  every  church  and  chapel  in  England  where 
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marriages  may  be  solemnised,  a  sufficient  number,  in  duplicate,  of  marriage 
register  books,  and  forms  for  certified  copies  thereof.  Every  clergyman, 
immediately  after  every  office  of  matrimony  solemnised  by  him,  is  to  register, 
in  duplicate,  in  two  of  the  registers,  the  particulars  according  to  the  form 
in  Schedule  C. ;  and  the  entry  must  be  signed  by  the  clergyman,  the  parties 
married,  and  two  attesting  witnesses.  The  proper  mode  of  signing  for  the 
woman  being,  for  a  spinster,  her  maiden  name,  and  if  a  widow,  her  last 
married  name. 

Every  clergyman  may  ask  parties  married  the  several  particulars 
required  to  be  registered  touching  such  marriage  (s.  40). 

Every  person  who  wilfully  makes,  or  causes  to  be  made,  for  the  purpose 
of  being  inserted  in  the  register,  any  false  statement,  touching  any  of  the 
particulars  required  to  be  registered,  is  subject  to  the  same  pains  and 
penalties  as  if  he  were  guilty  of  perjury  (s.  42). 

Eefusing,  or  omitting  without  reasonable  cause,  to  register  a  marriage, 
or  carelessly  losing  or  injuring  the  books,  or  carelessly  allowing  the  same 
to  be  injured,  renders  the  clergyman  or  other  person  liable  to  a  penalty  of 
£50  for  every  offence  (s.  42). 

Accidental  errors  may  be  corrected,  and  the  person  relieved  from  the 
penalties  above  mentioned,  if,  within  one  month  after  their  discovery,  in  the 
presence  of  the  parties  married,  or,  in  case  of  their  absence  or  death,  in  the 
presence  of  the  superintendent  registrar  and  two  other  credible  witnesses, 
who  shall  attest  the  same,  he  shall  correct  the  erroneous  entry  according  to 
the  truth  of  the  case,  by  entry  in  the  margin,  without  any  alteration  of  the 
original  entry,  and  shall  sign  the  marginal  entry,  and  add  thereunto  the 
day  of  the  month  and  year  when  such  correction  is  made.  This  must  be 
done  in  the  duplicate  books  and  certified  copies,  and  if  certified  copies  have 
already  been  made,  he  must  make  and  deliver  a  separate  certified  copy  of 
the  original  entry  and  the  alteration  (s.  44). 

Marriages  of  Nonconformists  {other  than  Jews  and  Quakers)  in  Registered 
Buildings,  and  Marriages  in  Register  Offices. — By  sec.  21  of  the  Marriage 
Act,  1836,  it  is  provided  that  any  persons  who  shall  object  to  marry,  under 
the  provisions  of  the  Act,  in  any  such  registered  building,  may,  after  due 
notice  and  certificate  issued,  contract  and  solemnise  marriage  at  the  office, 
and  in  the  presence,  of  the  superintendent  registrar  of  the  district,  and  some 
registrar  of  the  district,  and  in  the  presence  of  two  witnesses,  with  open 
doors,  and  between  the  hours  aforesaid,  making  the  declaration,  and  using 
the  form  of  words  provided  in  sec.  20  in  case  of  marriage  in  any 
registered  building.     But  see  now  vol.  xii.  Addenda,  Nonconformist. 

That  section  provides  also  that  marriages  may  be  solemnised  in  the 
registered  building,  according  to  such  form  and  ceremony  as  the  parties  to 
be  married  may  see  fit  to  adopt. 

At  marriages,  therefore,  which  are  celebrated  at  register  offices,  or 
registered  buildings,  the  following  form  of  words  must  be  introduced  at 
some  part  of  the  ceremony.  Each  of  the  parties  shall  declare :  "  I  do 
solemnly  declare  that  I  know  not  of  any  lawful  impediment  why  I,  A.  B., 
may  not  be  joined  in  matrimony  to  C.  D." 

And  each  of  the  parties  shall  say  to  the  other,  "I  call  upon  these 
persons  here  present  to  witness  that  I,  A.  B.,  do  take  thee,  C.  D.,  to  be  my 
lawful  wedded  wife  [or  husband]." 

In  sec.  2  it  is  provided  that  the  marriages  of  Quakers,  and  persons 
professing  the  Jewish  religion,  may  continue  to  be  contracted  and  solemnised 
according  to  their  own  usages,  if  both  parties  are  both  Quakers  or  Jews. 
Now,  as  to  Quakers,  it  is  provided  by  "  The  Marriage  (Society  of  Friends) 
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Act,  1860  "  (23  &  24  Vict.  c.  18),  and  35  &  36  Vict.  c.  10  (with  the  same 
title),  that  not  only  in  the  case  where  both  parties  are .  Quakers,  but  where 
one  only  or  neither  is  a  member  of  the  said  Society,  the  marriage  may  be  so 
celebrated  if  a  certificate  is  produced  to  the  superintendent  registrar  of 
marriages,  signed  by  some  -  registering  officer  of  the  Society,' to  the  effect 
that  any  party,  is  authorised  to  marry,  under  some  general  rule  of  the 
Society ;  and  no  such  certificate  is  required  where  the  party  giving  the 
notice  declares,  either  verbally,  or  in  writing  if  required,  that  both  the 
parties  are  either  members  of  the  Society,  or  in  profession  .with,  or  of  the 
persuasion  thereof. 

By  the  Marriage  and  Eegistration  Act,  1856  (19  &  20  Vict.  c.  119),  s.  12, 
no  marriage  is  to  be  solemnised  at  a  registry  office  with  any  religious 
service ;  but  the  same ,  section :  provides  that  where  the  parties  desire 
a  religious  ceremony  ordained  or  used  by  the  church  or  persuasion  of 
which  such  parties  shall  be  members,  they  may  present  themselves  for  that 
purpose  to  a  clergyman  or  minister  of  the ,  church  or  persuasion  to  which 
they  belong,  having  given  notice  of  their  intention.  Upon  the  production 
of  the  certificate  of  marriage  before  the  registrar,  and  payment  of  the 
customary  fees,  the  clergyman  or  minister  may,  if  he  shall  see  fit,  in  the 
church  or  chapel  whereof  he  is  the  regular  minister,  by  himself,  or  by  some 
minister  appointed  by  him,  read  or  celebrate  the  marriage  service  of  the 
persuasion  to  which  such  minister  belongs.  Nothing  in  the  reading  or 
celebration  of  such  service  is  to  supersede  or  invalidate  any  marriage  so 
previously  contracted,  nor  is  such  reading  or  celebration  to  be  entered  as  a 
marriage  among  the  marriages  in  the  parish  register. 

The  "solemnisation"  of  a  marriage,  as  the  expression  is  used  in  a 
marriage  settlement,  means  a  valid  and  effectual  solemnisation  of  marriage. 
(Chapman  v.  Bradley,  1863,  4  De  G.,  J.  &  S.  71). 

See  Banns  of  Marriage;  Clergy;  Divorce;  Evidence;  Foreign 
Marriage  ;  Jews  ;  Licence,  Marriage  ;  Nonconformist  ;  Nullity  of 
Marriage  ;  Boyal  Marriages  ;  Begistrar  -  General  ;  Superintendent 
Begistrar's  Certificate. 

[Authorities. — Hammick,  Marriage  Law  of  England ;  Phillimore,  Ecclesi- 
astical Law,  2nd  ed. ;  Geary,  Marriage  and  Family  Relations.'] 


Solicitation. — The  soliciting  and  inciting  a  person  to  commit  a 
felony,  where  no  felony  is  in  fact  committed,  is  a  misdemeanour.  A  person 
convicted  of  soliciting  another  to  commit  murder  is  liable  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  ten  years  (24  &  25  Vict.  c.  100, 
s.  4). 
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I.  History  of  the  Profession. 

Solicitors  and  Attorneys. — Prior  to  1875  the  term  "solicitor"  was 
restricted  to  persons  who  conducted  suits  in  the  Court  of  Chancery ;  while 
those  who  acted  in  the  common  law  Courts  were  called  "  attorneys." 
But  now  (by  virtue  of  sec.  87  of  the  Judicature  Act,  1873,  which  came  into 
operation  on  1st  November  1875)  all  solicitors,  attorneys,  and  proctors 
empowered  to  practise  in  any  division  of  the  High  Court  of  Justice  or  in 
the  Court  of  Appeal  are  called  "  solicitors  of  the  Supreme  Court."     In  the 
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following  year  another  Act  was  passed,  called  the  Legal  Practitioners'  Act, 
1876  (39  &  40  Vict.  c.  66),  by  which  every  certificated  solicitor  of  the 
Supreme  Court  was  enabled  to  appear  as  a  proctor  in  the  provincial 
ecclesiastical  Courts  of  Canterbury  and  York.  And  a  general  power  to 
practise  in  every  ecclesiastical  Court,  and  in  all  matters  relating  to  appli- 
cations for  notarial  faculties,  and  to  do  all  other  work  appertaining  to  the 
office  or  profession  of  a  proctor,  was  given  to  every  solicitor  of  the  Supreme 
Court  by  sec.  17  of  the  Solicitors'  Act,  1877.  Further,  by  sec.  21  of  the 
same  Act,  it  is  provided  that  all  enactments  referring  to  "attorneys" 
shall  be  construed  as  if  the  expression  "  solicitor  of  the  Supreme  Court " 
were  substituted  for  the  word  "  attorney."  See  also,  in  connection  with 
the  history  of  solicitors,  the  articles  Notary  Public,  vol.  ix.  p.  185;  and 
Scrivener,  ante,  p.  422. 

The  history  of  the  profession  prior  to  1875  has  recently  been  ably 
written  by  Mr.  Edmund  B.  V.  Christian,  LL.B.,  in  an  interesting  little 
volume  called  "A  Short  History  of  Solicitors"  (Peeves  and  Turner, 
1896),  to  which  the  reader  is  referred.  One  passage,  however,  should  here 
be  reproduced :  "  In  this  country  few  professions  are  so  old  as  the 
solicitors,  and  probably  none  is  so  stringently  regulated  or  so  jealously 
supervised  by  the  State.  From  the  first  day  of  his  apprenticeship  to  the 
last  day  of  his  practice  every  action  of  the  solicitor  is  subject  to  regulations 
laid  down  by  Parliament ;  his  education,  his  right  to  practise,  his  relations  to 
his  employers,  his  remuneration,  all  are  minutely  prescribed  by  the  Legisla- 
ture." And  yet,  contrary  to  universal  belief,  a  solicitor  is  not "  a  gentleman 
by  Act  of  Parliament " ;  "  no  one,"  says  Mr.  Christian,  "  has  been  able  to 
find  the  Act  of  Parliament  which  conferred  on  solicitors  that  rank  or 
style."     The  principal  statutes  dealing  with  solicitors  are  the  following : — 

6   &  7  Vict.  o.  73.  Solicitors'  Act,  1843. 

23  &  24  Vict.  c.  127.  Solicitors'  Act,  1860. 

33  &  34  Vict.  c.  28.  Attorneys',  and  Solicitors'  Act,  1870. 

37  &  38  Vict.  c.  68.  Attorneys'  and  Solicitors'  Act,  1874. 

40  &  41  Vict.  c.  25.  Solicitors'  Act,  1877. 

44  &  45  Vict.  c.  44.  Solicitors'  Remuneration  Act,  1881. 

51  &  52  Vict.  c.  65.  Solicitors'  Act,  1888. 

57  Vict.  c.  9.  Solicitors'  Act,  1894. 

It  is  proposed  throughout  this  article  to  refer  to  these  Statutes  as 
«  Sol.  Act,  1843,  1860,"  etc. 

The  Incorporated  Law  Society. — This  society  has  done  much  since  its 
creation  in  1825  to  advance  the  interests  and  improve  the  position  of 
solicitors.  There  was  an  earlier  association  of  London  attorneys  and 
solicitors,  called  "The  Society  of  Gentlemen  Practisers  in  the  Courts  of 
Law  and  Equity,"  which  flourished  from  1739  till  about  1820,  when  it 
mysteriously  expired.  It  did  good  service  to  the  profession  in  the  year 
1760,  by  establishing  the  right  of  London  solicitors  to  do  conveyancing 
work,  which  was  then  claimed  by  the  Scriveners'  Company  as  their 
exclusive  "  mystery "  or  monopoly.  Early  in  1825  a  Mr.  Bryan  Holme 
issued  a  circular,  in  which  he  advocated  a  scheme  for  the  establishment  of 
a  "  Law  Institution."  Two  meetings  were  held,  on  29th  March  and  2nd 
June  1825,  at  which  a  society  was  formed  under  that  name,  and  a  com- 
mittee of  management  appointed. .  Mr.  Eobert  Maugham  was  appointed 
secretary,  and  continued  to  hold  that  office  till  1862.  A  deed  of  settle- 
ment was  prepared,  which  bore  date  16th  February  1827 ;  a  convenient 
site  for  the  offices  and  library  of  the  society  was  secured  in  1828 ;  it  lay  partly 
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in  Chancery  Lane  and  partly  in  Bell  Yard,  and  is  indeed  part  of  the 
present  Law  Institution.  On  22nd  December  1831  a  Eoyal  Charter  was 
granted  by  "William  iv.  to  the  society,  incorporating  it  under  the  title  of 
"The  Society  of  Attorneys,  Solicitors,  Proctors,  and  others,  not  being 
Barristers,  practising  in  the  Courts  of  Law  and  Equity  of  the  United  King- 
dom." This  full  title  being  too  long  for  constant  use,  the  Solicitors'  Act, 
1860,  bestowed  on  the  society  a  shorter  name — "The  Incorporated  Law 
Society."  A  second  charter  was  subsequently  granted  by  her  present  Majesty 
on  26th  February  1845,  and  a  supplemental  charter,  26th  November 
1872.  The  further  progress  of  the  society  is  described  in  the  introduction 
to  its  calendar  for  the  year  1885.  In  1833  it  first  undertook  the  education 
of  articled  clerks  in  the,  principles  and  practice  of  the  law.  The  first 
examination  of  candidates  took  place  in  Michaelmas  term,  1836.  By  sec. 
21  of  the  Solicitors'  Act,  1843,  the  society  was  appointed  the  "  Eegistrar  of 
Solicitors."  In  1877  the  entire  practical  control  of  the  examination  which 
solicitors  must  pass  was  placed  in  the  hands  of  the  Incorporated  Law 
Society  (Sol.  Act,  1877).  The  society  also  took  a  conspicuous  part  in 
obtaining  the  Solicitors'  Bemuneration  Act,  1881.  By  the  Act  of  1888, 
judicial  powers  have  been  conferred  on  the  committee  of  the  society,  which 
holds  a  court  (Lilley  v.  Honey,  1892,  61  L  J.  Q.  B.  727 ;  8  T.  L.  B.  642) 
to  investigate  charges  of  professional  misconduct  made  against  solicitors. 
The  history  of  this  society  is  indeed  a  remarkable  record  of  useful  and 
honourable  work. 

Any  duly  qualified  solicitor  is  eligible  to  become  a  member  of  the 
Incorporated  Law  Society.  He  must  be  proposed  by  two  members  of  the 
society ;  his  name  must  be  exhibited  in  the  hall  for  fourteen  days,  and  then 
submitted  to  the  ballot  at  a  meeting  of  the  council.  If  elected,  he  must 
pay  an  entrance  fee,  and  an  annual  subscription. 

II.    HOW   TO   BECOME   A   SOLICITOR. 

No  woman  has  ever  yet  been  admitted  a  solicitor,  though  there  is 
nothing  in  any  of  the  Solicitors'  Acts  to  prevent  this. 

No  man  is  qualified  to  be  a  solicitor  unless  he  has — 

(i.)  Duly  served  as  clerk  to  a  practising  solicitor  under  binding  articles 
for  a  period  varying  from  three  to  five  years ; 

(ii.)  Passed  all  necessary  examinations ;   and 

(iii.)  Been  duly  admitted  and  entered  on  the  roll  of  solicitors,  which 
is  kept  by  the  secretary  of  the  Incorporated  Law  Society,  in  his  capacity  as 
registrar  of  solicitors.  Even  then  he  will  not  be  competent  to  practise  as  a 
solicitor,  unless  he  has — 

(iv.)  Taken  out  a  proper  certificate,  and  been  duly  registered  on  the 
roll  of  solicitors  for  the  current  year. 

The  solicitor  of  a  Public  Department  of  State  need  not  be  a  solicitor, 
or  admitted  or  enrolled  as  a  solicitor,  or  take  out  any  certificate  to  practise 
(Sol.  Act,  1874,  s.  12 ;  54  &  55  Vict.  c.  39,  s.  43  (3)).  Any  barrister 
of  not  less  than  five  years'  standing  who  has  procured  himself  to  be  dis- 
barred with  a  view  to  becoming  a  solicitor,  and  has  obtained  from  two  of 
the  benchers  of  the  Inn  to  which  he  belonged  a  certificate  that  he  is  a  fit 
and  proper  person  to  practise  as  a  solicitor,  is  not  required  to  serve  under 
any  articles  or  to  pass  any  examination  except  the  final  examination.  On 
passing  that,  he  is  entitled  to  be  at  once  admitted  and  enrolled  as  a  solicitor 
(Sol.  Act,  1877,  s.  12).  .  . 

(i.)  Articles  of  Service. — No  person  can  be  admitted  a  solicitor  unless  he 
has  served  a  solicitor  as  his  articled  clerk  for  a  period  varying  from  three  to 
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five  years  (Sol.  Act,  1843,  s.  3).  There  are  only  two  exceptions  to  this  rule— 
(a)  certain  colonial  solicitors  ;  and  (b)  barristers  of  five  years'  standing  who 
have  procured  themselves  to  be  disbarred  with  a  view  to  being  admitted 
solicitors.  The  articles  are  generally  under  seal,  and  if  the  clerk  be  a 
minor  his  father  or  guardian  is  generally  joined  as  a  party.  The  stamp 
duty  payable  on  such  articles  is  the  enormous  sum  of  £80.  It  is  the  duty 
of  the  solicitor  to  see  that  the  articles  are  produced  to  the  registrar  and 
duly  registered  within  six  months  after  their  execution  by  the  clerk,  as 
required  by  sec.  7  of  the  Sol.  Act,  1888  (see  Dufaur  v.  Sigel,  1853, 
4  De  a.,  M.  &  G.  520  ;  22  L.  J.  Ch.  678).  A  fee  of  five  shillings  is  payable 
to  the  registrar  for  entering  the  particulars  in  his  book. 

Anyone  who  has  taken  the  degree  of  B.A.  or  LL.B.  at  any  British 
university,  or  who  has  already  served  for  ten  years  as  a  bond  fide  clerk  to  a 
solicitor,  and  any  writer  to  the  signet,  or  Scotch  solicitor  or  advocate 
(35  &  36  Vict.  c.  81,  s.  1)  will  not  be  required  to  serve  for  more  than  three 
years.  And  anyone  who  has  passed  the  first  public  examination  before 
Moderators  of  Oxford,  or  the  previous  examination  at  Cambridge,  or  has 
passed  the  London  Matriculation  examination  in  the  first  division,  or  one 
of  the  other  public  examinations  of  equal  standing  specified  in  sec. 
13  of  the  Sol.  .  Act,  1877, .  and  the  Orders  of  5th  December,  1877, 
1st  May  1880,  and  1st  September  1888,  need  only  serve  for  four  years. 
In  every  other  case  the  clerk  must  serve  for  five  years  (Sol.  Act,  1843, 
s.  3). 

•  During  the  whole  of  the  period  prescribed  the  clerk  must  serve  his 
master  actually  and  continuously;  and  his' master  must  be  a  duly  qualified 
solicitor,  and  in  actual  practice  as  a  solicitor  during  the  whole  time  {Ex 
'parte  Fereday,  1877,  46  L.  J.  Ch.  504).  An  occasional  interval  for  holidays 
will  of  course  be  allowed;. and  so  will  a  short  absence  caused  by  ill-health. 
But  the  clerk  must  not  hold  any  office  or  engage  in  any  employment  with 
anyone  except  the  solicitor  to  whom  he  is  articled,  or  for  one  year  his 
London  agent  (Sol.  Act,  1843,  s.  12  ;  1860,  s.  10).  To  this  rule,  however, 
there  are  two  exceptions  : — 

(a)  A  clerk  who  has  served  for  a  period  of  either  four  or  five  years 
may  spend  one  of  them  in  reading  with  a  practising  barrister  as  his  pupil 
(Sol.  Act,  1843,  s.  6). 

(b)  A  clerk  is  sometimes  allowed  to  take  up  a  trifling  or  temporary 
employment  which  will  not  really  interfere  with  his  duties  or  studies,  pro- 
vided he  obtains  the  previous  consent  both  of  his  master  and  of  the  Master  of 
the  Bolls,  or  any  judge  of  the  High  Court,  after  due  notice  to  the  Incor- 
porated Law  Society  (Sol.  Act,  1874,  ss.  4,  5,  and  6). 

(ii.)  Examinations. — Articled  clerks  (unless  exempted)  must  pass  three 
separate  examinations : — 

1.  The  preliminary  examination ; 

2.  The  intermediate  examination ; 

3.  The  final  examination. 

There  is  also  a  voluntary  examination  for  honours.  Each  examination 
is  held  four  times  a  year. 

1.  The  preliminary  is  an  examination  in  general  knowledge,  such  as  is 
possessed  by  the  average  boy  in  the  upper  forms  of  any  good  school.  It  is 
held  in  many  large  towns  besides  London.  The  clerk  (unless  exempted) 
must  pass  this  examination  before  signing  his  articles.  All  graduates  in 
arts  or  laws  of  any  British  university,  all  barristers,  and  all  persons  who 
have  passed  one  of  certain  examinations  (those  mentioned  in  sec.  10  of  the 
Sol.   Act,   1877,  and   one   or   two  other  similar   examinations),   will   be 
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excused  this  examination ;  and  the  Lord  Chief  Justice  or  the  Master  of  the 
Rolls  may  exempt  other  persons  from  the  whole  or  part  of  the  examination 
on  such  conditions  as  may  seem  fit  (Sol.  Act,  1877,  s.  11). 

2.  Every  articled  clerk  should  (unless  exempted)  present  himself  for 
the  intermediate  examination  within  the  six  months  next  succeeding  the 
day  on  which  he  completes  half  his  term  of  service.  He  will  be  examined 
in  some  elementary  work  on  the  Laws  of  England,  generally  Stephen's 
Commentaries.  There  is  now  power  under  the  Sol.  Act,  1894,  for  the 
Incorporated  Law  Society  to  exempt  persons  who  have  passed  certain 
examinations  in  law  from  the  whole  or  part  of  the  intermediate  examination. 
Thus  a  certificate  that  an  articled  clerk  has  passed  the  examination 
required  for  the  degree  of  B.C.L.  or  LL.B.  at  one  of  the  following  univer- 
sities in  the  United  Kingdom,  viz. :  Oxford,  Cambridge,  London,  Victoria, 
Dublin  or  Durham,  or  a  certificate  that  he  has  taken  honours  in  the  Final 
Honour  School  of  Jurisprudence  at  Oxford,  or  in  the  Law  Tripos  at  Cam- 
bridge, will  now  be  accepted  in  lieu  of  the  whole  intermediate  examination 
(Regulations  of  April,  1895).  Barristers  of  five  years'  standing  who  have 
procured  themselves  to  be  disbarred,  and  certain  colonial  solicitors,  are 
also  exempted  from  this  examination. 

3.  As  soon  as  an  articled  clerk  has  completed  his  term  of  service, 
be  it  for  three,  four,  or  five  years,  he  should  present  himself  for  the  final 
examination.  He  must  give  at  least  forty-two  days'  notice  to  the  secretary 
of  his  intention.  He  must  leave  with  the  secretary  his  articles  and  certifi- 
cates, and  answer  certain  questions  in  writing,  to  prove  that  he  has  duly 
served  under  his  articles.  If  these  answers  be  not  satisfactory  the  candidate 
will  not  be  allowed  to  present  himself  for  the  examination.  All  articled 
clerks  must  pass  the  final  examination ;  so  must  a  barrister  of  five  years' 
standing  who  desires  to  become  a  solicitor  (Sol.  Act,  1877,  s.  12).  The  only 
persons  exempted  are  colonial  solicitors  of  seven  years'  standing  who  have 
passed  an  examination  in  the  colony  (37  &  38  Vict.  c.  41,  s.  1).  Candidates 
for  the  final  examination  are  examined  in  the  principles  of  the  law  of  real 
and  personal  property,  and  the  practice  of  conveyancing ;  in  the  principles 
of  law  and  procedure  in  matters  usually  determined  or  administered  in  the 
Chancery,  Queen's  Bench,  and  Probate,  Divorce,  and  Admiralty  Divisions  of 
the  High  Court  of  Justice ;  in  the  law  and  practice  of  bankruptcy ;  and  also 
in  ecclesiastical  and  criminal  law  and  practice ;  and  proceedings  before 
justices  of  the  peace.  To  every  candidate  who  passes  the  final  examination 
a  certificate  is  given  which  entitles  him  to  apply  for  admission ;  unless, 
indeed,  it  is  alleged  that  he  is  morally  unfit  to  be  an  officer  of  the  Supreme 
Court,  in  which  case  the  committee  will  hold  an  investigation,  and  if  they  find 
the  allegation  proved,  the  candidate  will  be  refused  a  certificate  (Regulations 
of  November  1877,  r.  29).  An  appeal  lies  to  the  Master  of  the  Rolls  from 
the  refusal  of  such  a  certificate  (Sol.  Act,  1877,  s.  9). 

(iii.)  Admission  to  the  Roll. — Any  clerk  who  has  duly  served  under  his 
articles,  who  has  attained  the  age  of  twenty-one  years,  and  who  has  obtained 
from  the  Incorporated  Law  Society  a  certificate  that  he  has  passed  the  final 
examination,  may  apply  to  the  Master  of  the  Rolls  to  be  admitted  as  a 
solicitor.  He  must  give  notice  of  his  intention  to  apply  to  the  Incorporated 
Law  Society  six  weeks  at  least  before  the  first  day  of  the  month  in  which 
he  proposes  to  be. admitted.  And  then  the  Master  of  the  Rolls,  unless 
cause  to  the  contrary  is  shown  to  his  satisfaction,  will,  by  writing  under 
his  hand,  admit  such  clerk  to  be  a  solicitor  (Sol.  Act,  1888,  s.  11).  The 
stamp  duty  payable  on  such  admission  is  £25.  On  production  of  the 
admission  signed  by  the  Master  of  the  Rolls,  and  on  payment  of  a  fee  not 
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exceeding  £5  to  the  Society  (thus  making  the  total  cost  of  admission  £30), 
the  registrar  will  cause  the  name  of  the  clerk  to  be  entered  on  the  roll  of 
solicitors  (s.  11),  which  is  now  in  the  custody  of  the  Incorporated  Law 
Society.  It  is  always  open  during  office  hours  to  the  inspection  of  any 
person  without  fee  or  reward  (Sol.  Act,  1888,  ss.  5,  6). 

Removal  from  the  Roll. — A  solicitor  may  be  struck  off  the  roll  for  mis- 
conduct  (see  post,  p.  596) ;  or  he  may  have  his  name  removed  at  his  own 
request,  e.g.  if  he  proposes  to  be  called  to  the  Bar.  The  procedure  when  a 
solicitor  himself  applies  to  have  his  name  removed  from  the  roll  is  very 
similar  to  that  pursued  in  the  case  of  alleged  misconduct,  except  that  no 
report  is  made  to  the  High  Court  of  Justice.  The  application  must  be  sent 
to  the  registrar  of  solicitors,  accompanied  by  an  affidavit  made  by  the 
solicitor.  The  application  when  received  is  considered  by  the  committee, 
who  may  require  the  solicitor  to  give  notice  by  advertisement  or  otherwise 
of  the  application,  and,  if  they  consider  a  hearing  necessary,  of  the  day  fixed 
for  the  purpose.  The  committee  then  makes  its  report,  and  forwards  it  to 
the  Master  of  the  Eolls,  who  will  make  such  order  thereon  as  he  shall 
think  fit. 

Re-admission  to  the  Roll. — -A  solicitor  who  has  been  struck  off'  the  roll 
by  his  own  wish  can  apply  to  be  re-admitted  (see  Sol.  Act,  1888,  Part  IV.). 
So  in  some  cases  can  a  solicitor  who  has  been  struck  off  the  roll  for  mis- 
conduct, provided  he  has  done  everything  in  his  power  to  make  reparation 
to  the  party  whom  he  has  injured ;  and  provided  his  conduct  is  shown  (by 
affidavit)  to  have  been  good  in  the  interval  {In  re  Poole,  1869,  L.  E.  4  C.  P. 
350 ;  In  re  Brandreth,  1891,  60  L.  J.  Q.  B.  501 ;  64  L.  T.  739).  But  a 
solicitor  who  has  been  struck  off  the  roll  for  a  breach  of  sec.  32  of  the 
Sol.  Act,  1843  {e.g.  for  allowing  an  unqualified  person  to  practise  in  his 
name),  can  never  be  re-admitted,  for  that  section  expressly  provides  that 
he  shall  "for  ever  after  be  disqualified  from  practising  as  an  attorney 
or  solicitor"  {In  re  Lamb,  1889,  23  Q.  B.  D.  477;  In  re  Kelly,  [1895]  1 
Q.  B.  180). 

An  application  by  a  person  who  has  been  struck  off  the  roll  to  be 
re-admitted  as  a  solicitor  must  be  made  by  petition  to  the  Master  of  the 
Eolls  under  the  hand  of  the  applicant,  and  be  accompanied  by  an  affidavit 
of  the  matters  of  fact  on  which  he  relies  in  support  of  his  application.  The 
applicant  must  at  least  six  weeks  before  sending  in  his  petition  give  written 
notice  of  his  intention  to  do  so  to  the  registrar.  He  must  send  to  the 
registrar  a  copy  of  the  petition,  and  of  the  affidavit  or  affidavits  in  support 
of  it,  within  two  days  after  he  has  sent  them  to  the  Master  of  the  Eolls. 
The  secretary  to  the  Master  of  the  Eolls  will  give  notice  of  the  day  of 
hearing  to  the  registrar,  who  will  forthwith  give  notice  to  the  applicant ; 
and  the  registrar  and  the  applicant  may  appear  in  person  at  the  hearing  or 
be  represented  by  counsel  or  solicitor.  The  Master  of  the  Eolls,  on  hearing 
the  petition,  may  make  such  order  disposing  thereof  as  he  may  think  fit,  or 
may  refer  the  petition  to  be  disposed  of  by  a  Divisional  Court.  The  order 
made  on  the  petition,  together  with  the  affidavit  or  affidavits  used  at  the 
hearing,  must  be  filed  with  the  registrar,  who  will  make  such  entry  on,  or 
alteration  in,  the  roll  of  solicitors  as  is  required  by  the  order. 

(iv.)  Certificate  to  Practise. — Although  a  solicitor  has  been  duly  admitted, 
and  his  name  entered  on  the  roll,  he  cannot  practise  unless  he  annually 
takes  out  a  certificate  and  causes  it  to  be  duly  stamped.  This  certificate  is 
given  by  the  registrar  of  solicitors ;  the  stamp  duty  payable  on  it  is  £9  if 
the  solicitor  practises  within  ten  miles  of  the  General  Post  Office,  £6  if  he 
practises  beyond  that  distance.     During  the  first  three  years,  however,  the 
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solicitor  need  only  pay  half  the  amount — £4,  10s.  for  London,  £3  for  the 
country. 

A  solicitor  who  practises  without  having  first  taken  out  such  a  certifi- 
cate is  liable  to  a  penalty  of  £50  (54  &  55  Vict.  c.  39,  s.  43).  Moreover,  he 
cannot  recover  from  his  client  any  costs,  fees,  rewards,  or  disbursements 
for  any  work  done  or  proceeding  taken,  while  he  was  without  a  certificate 
(Sol.  Act,  1874,  s.  12 ;  54  &  55  Vict.  c.  39,  s.  43).  The  certificate  ought 
strictly  to  be  taken  out  on  16th  November  in  each  year.  A  solicitor  is, 
however,  allowed  a  whole  month  from  that  date  in  which  to  take  it 
out.  If  he  takes  out  a  certificate  on  or  before  16th  December  it  will  bear 
date,  and  relate  back  to  16th  November.  If  he  does  not  take  it  out  till 
after  16  th  December  he  is  disqualified  till  he  does  take  one  out ;  and  the 
certificate  when  taken  out  will  not  relate  back,  so  that  for  work  done  in  the 
interval  the  solicitor  cannot  recover  any  remuneration  {Kent  v.  Ward,. 
1896,  70  L.  T.  612 ;  In  re  Sweeting,  [1898]  1  Ch.  268). 

If  a  solicitor  neglects  for  a  whole  twelvemonth  to  renew  his  certificate 
he  is  no  longer  entitled  to  renew  it  as  of  right ;  he  must  apply  to  the 
registrar  of  solicitors  for  leave.  If  the  registrar  refuses  leave  he  can  appeal 
to  the  Master  of  the  Eolls  (see  Sol.  Act,  1888,  s.  16,  and  Part  V.).  Neither 
the  registrar  nor  the  Master  of  the  Eolls  can  give  him  more  than  a  certifi- 
cate for  the  current  year.  The  Queen's  Bench  Division  has  no  jurisdiction 
in  the  matter  (In  re  Chaffers,  1885,  15  Q.  B.  D.  467).  But  the  Court  of 
Appeal  has  power  to  make  an  order  restraining  a  solicitor  from  applying  to 
the  registrar  to  renew  his  certificate  without  the  leave  of  the  Court  (In  re 
Whitehead,  1885,  28  Ch.  D.  614). 

III.  Retainer  by  a  Client. 

Generally,  as  soon  as  a  solicitor  is  admitted  on  the  roll  and  duly  quali- 
fied to  practise,  he  is  ready  to  accept  a  retainer  from  a  client.  A  retainer 
is  an  authority  given  to  a  solicitor  to  act  on  behalf  of  a  client,  either  gener- 
ally or  in  relation  to  some  particular  matter  or  business.  It  may  be  given 
either  to  a  firm  of  solicitors  or  to  an  individual,  and  by  any  person  who  is 
competent  to  contract.  In  some  eases  the  retainer  of  a  solicitor  by  an 
infant  may  be  justified  as  a  "necessary"  (Helps  v.  Clayton,  1864,  17  C.  B. 
N.  S.  553  ;  In  re  Jones,  1883,  W.  N.  14).  Speaking  generally,  a  solicitor 
may  be  retained  either  by  word  of  mouth  or  in  writing ;  but  for  his  own 
protection  he  should  obtain  a  written  retainer,  and  it  should  be  expressed 
in  clear  and  unmistakable  language,  particularly  if  the  client  is  ignorant  or 
uneducated  (Wray  v.  Kemp,  1884,  26  Ch.  D.  p.  172,  per  Chitty,  J.). 

A  written  retainer  is  essential — 

(1)  Where  it  amounts  to  an  agreement  not  to  be  performed  within  a 
year  (Eley  v.  Positive  Assurance  Co.,  1875,  1  Ex.  D.  20) ; 

(2)  Where  the  name  of  the  client  is  to  be  used  as  next  friend  or  relator 
in  an  action  (Order  16,  r.  20) ; 

(3)  Where  the  client  is  a  corporation ;  in  which  case,  moreover,  the 
retainer  must,  as  a  rule,  be  under  seal,  except  in  the  case  of  the  Corporation 
of  London  (Arnold  v.  Mayor  of  Poole,  1842, 4  Man.  &  G-.  860  ;  Newington  Local 
Board  v.  Mdridge,  1879,  12  Ch.  D.  p.  360;  Hunt  v.  Wimbledon  Local  Board, 
1878,  3  C.  P.  D.  208 ;  4  ibid.  48). 

In  the  case  of  a  company  incorporated  under  the  Companies  Act,  1862, 
a  solicitor  may  be  appointed  on  its  behalf  by  any  person  acting  under  the 
authority  of  the  company ;  and  the  appointment  may  be  made  either  in 
writing  or  by  parol,  according  to  the  mode  which  would  be  valid  as  between 
private  persons  (Companies  Act,  1867,  30  &  31  Vict.  c.  131,  s.  37).    A 
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similar  provision  is  made  by  the  Companies  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  16,  ss.  95,  97,  in  the  case  of  companies  governed  by 
that  statute.  As  to  the  employment  of  a  solicitor  by  a  liquidator  of  a 
company,  see  Companies  (Winding-up)  Act,  1890,  53  &  54  Vict.  c.  63,  s.  1 2 
(4),  s.  9  (9);  Winding-up  Eules,  1890,  r.  169  ;  Ex  parte  Boaler,  [1893]  2 
Q.  B.  p.  149 ;  and  as  to  such  employment  by  a  trustee  in  bankruptcy, 
see  Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  s.  57 ;  Bankruptcy  Act, 
1890,  53  &  54  Vict.  c.  71,  s.  15  (3);  In  re  Duncan,  [1892]  1  Q.  B.  879.  In 
a  pauper  case  there  is  no  retainer  properly  so  called ;  the  Court  assigns  the 
plaintiff  a  solicitor,  and  he  is  not  at  liberty  to  refuse  his  assistance  or  to 
accept  any  remuneration  from  the  client,  even  if  successful,  beyond  costs 
out  of  pocket  and  a  reasonable  allowance  for  office  expenses  and  clerks' 
time  (Carson  v.  Pickersgill  &  Sons,  1885,  14  Q.  B.  D.  859;  Johnson  v.  Lind- 
say &.Co.,  [1892]  App.  Cas.  110). 

If  a  writ  is  to  be  issued  or  proceedings  of  any  kind  commenced,  a  special 
authority  must  be  obtained  from  the  client,  and,  if  possible,  in  writing ;  a 
mere  general  authority  to  act  for  him  is  not  sufficient  (In  re  James  Gray, 
1869,  20  L.  T.  730 ;  Lord  v.  Kellett,  1833,  2  Myl.  &  K.  1 ;  Crossley  v.  Crowther, 
1851,  9  Hare,  384).  No  special  form  of  authority  is  necessary,  but  one  will 
be  found  in  Daniell's  Chancery  Forms,  4th  ed.,  p.  95.  But  though  no  express 
authority  may  have  been  given  before  action,  an  authority  may  be  implied 
from  the  conduct  of  the  client,  as  where  he  acquiesces  in  or  adopts  the  pro- 
ceedings (Gray  v.  Wainman,  1823,  1  L.  J.  C.  P.  21  ;  Morgan  v.  Blyth,  [1891] 
1  Ch.  p.  355).  The  mere  fact  that  the  supposed  client  does  not  at  once  take 
steps  to  have  his  name  struck  out  is  not  equivalent  to  a  retainer  (Hall 
v.  Laver,  1842,  1  Hare,  571).  A  country  solicitor  who  is  authorised  to 
commence  an  action  may  of  course  employ  his  town  agents  for  that  purpose 
(Solley  v.  Wood,  1852,  16  Beav.  370),  but  they  should  state  on  the  writ  and 
all  proceedings  that  they  are  only  agents,  and  give  the  name  of  their  prin- 
cipal (In  reScholes  &  Sons,  1886,  32  Ch.  D.  245).  The  retainer  to  the 
country  solicitor  does  not  justify  an  action  in  which  the  town  agents  appear 
as  the  solicitors  on  the  record  (  Wray  v.  Kemp,  1884,  26  Ch.  D.  169).  An 
action  commenced  by  a  solicitor  without  authority  will  be  dismissed  or 
stayed,  and  the  solicitor  will  be  ordered  to  pay  the  costs  of  all  parties 
(Fricker  v.  Van  Grutten,  [1896]  2  Ch.  649 ;  Gold  Reefs  Limited  v.  Dawson, 
[1897]  1  Ch.  115  ;  Geilinger  v.  Gills,  [1897]  1  Ch.  479).  Similarly,  an 
appearance  entered  for  a  defendant  without  his  authority  will  be  vacated 
with  costs  against  the  solicitor  (In  re  Gray,  Gray  v.  Coles,  1891,  65  L.  T. 
743 ;  In  re  Lloyd,  Allen  v.  Lloyd,  1879,  12  Ch.  D.  p.  449).  So  a  solicitor 
may  be  ordered  to  pay  the  costs  of  a  petition  presented  without  authority 
(In  re  Savage,  1880, 15  Ch.  D.  557).  On  the  other  hand,  if  a  writ  be  issued 
without  the  privity  or  authority  of  the  solicitor  named  thereon,  all  pro- 
ceedings thereon  will  be  stayed  (Order  7,  r.  1). 

Joint  and  Separate  Retainers. — Where  a  solicitor  is  acting  on  behalf  of 
several  clients  his  retainer  may  be  either  joint,  or  separate,  or  joint  and 
separate. 

(1)  If  the  retainer  is  joint,  each  client  is  liable  in  solido  for  the  whole 
amount  of  the  bill  (In  re  Colquhoun,  1854,  5  De  G.,  M.  &  G-.  35 ;  Watson 
v.  Row,  1874,  L.  E.  18  Eq.  680 ;  Burridge  v.  Bellew,  1875,  32  L.  T.  807).  It 
is,  however,  the  right  of  persons  jointly  liable  to  pay  a  debt  to  insist 
upon  being  sued  together  (Kendall  v.  Hamilton,  1879,  4  App.  Cas.  p.  515, 
per  Cairns,  L.C.).  If,  therefore,  one  of  the  clients  is  sued  alone  on  a 
joint  retainer  he  can  insist  on  the  others  being  made  parties.     For  this 
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purpose  he  must  take  out  a  summons  promptly  (Pillcy  v.  Robinson,  1887, 
20  Q.  B.  D.  155 ;  Wilson,  Sons,  &  Co.  v.  Balcarres  Brook  Steamship  Co.,  [1893] 
1  Q.  B.  422;  Robinson  v.  Geisel,  [1894]  2  Q.  B.  685).  If  he  neglects  to 
take  this  course,  and  the  action  proceeds,  the  plaintiff  can  recover  judgment 
against  him  alone.  This  judgment  will  be  a  complete  bar  to  any  action  by 
the  solicitor  against  the  others,  even  though  it  be  unsatisfied  (Kendall  v. 
Hamilton,  1879,  4  App.  Cas.  504).  If  one  of  the  clients  die  the  solicitor 
can  only  sue  the  survivors,  and  on  the  death  of  the  last  survivor  the  whole 
liability  devolves  upon  his  representatives  (Richards  v.  Heather,  1817, 
1  Barn.  &  Aid.  29).  < 

(2)  If  the  retainers  are  separate,  each  client  is  liable  for  so  much  of  the 
costs  as  relate  to  himself  severally  and  for  a  proportionate  part  of  the 
general  costs,  but  for  nothing  beyond  this  (In  re  Colquhoun,  ubi  supra). 
Where,  in  a  suit  by  a  shareholder  against  a  joint-stock  company,  its  Severn 
directors  and  the  secretary,  the  defendants  all  appeared  by  the  same 
solicitor  and  joined  in  their  defence,  but  afterwards  signed  three  separate- 
retainers  to  the  solicitors  in  the  following  terms : — "  You  having  up  to  the- 
present  time  conducted  the  defence  of  this  suit  on  behalf  of  all  the- 
defendants,  and  in  pursuance  of  their  instructions  in  that  behalf,  we,  the- 
undersigned,  do  hereby  confirm  such  instructions  and  recpiest  you  tc~ 
continue  such  defence,  and  to  take  such  steps  as  you  may  consider 
necessary  in  the  matter,"  it  was  held  that  the  retainers  were  separate- 
and  not  joint,  and  consequently  that  the  assets  of  the  company  which  had 
gone  into  liquidation  were  liable  for  one-ninth  only  of  the  costs  (In  ro- 
Allen,  Bavies  v.  Chat-wood,  1879,  11  Ch.  D.  244 ;  and  see  In  re  Salaman,. 
[1894]  2  Ch.  201). 

(3)  If  the  retainer  is  joint  and  separate,  the  clients  together,  and  each  of 
them  separately,  are  liable  for  the  whole  bill.  And  even  where  the- 
retainer  is  joint  in  form  the  Court  may  look  into  the  circumstances  to  see 
whether  it  was  not  really  intended  that  it  should  be  joint  and  separate 
(Furlong  v.  Scallan,  1875,  Ir.  B.  9  Eq.  202). 

Where  several  persons  give  separate  retainers  to  a  solicitor  to  take 
proceedings  on  behalf  of  all,  the  strict  right  of  each  of  them  is  to  have  the 
solicitor's  bill  taxed  without  serving  any  person  other  than  the  solicitor ; 
but,  in  order  to  prevent  multiplicity  of  taxations,  the  Court  will  as  far  as 
possible  direct  a  single  taxation  in  the  presence  of  all  the  parties  interested 
(In  re  Salaman,  [1894]  2  Ch.  201). 

Betermination  of  Retainer. — The  relation  of  solicitor  and  client  may  be 
determined  at  any  time  by — 

(i.)  The  death  of  either  party ; 

(ii.)  The  client  withdrawing  his  retainer ;  or 

(hi.)  The  solicitor  declining  to  act  any  longer  for  the  client ;  in  other 
words,  the  client  may  discharge  the  solicitor,  or  the  solicitor  may  discharge 
himself.  The  distinction  is  important  with  reference  to  the  solicitor's  lien, 
the  general  rule  being  that  if  the  solicitor  discharges  himself  his  lien  is 
gone,  though  it  is  otherwise  where  he  is  discharged  by  the  client  (see 
post,  p.  626).  s 

(i.)  By  Beath. — The  death  of  either  client  or  solicitor  terminates  the 
relation  between  them.  The  death  of  the  client  revokes  the  retainer  ( White- 
head v.  lord,  1852,  7  Ex.  Bep.  691) ;  and  the  solicitor  cannot  claim  items 
of  costs  incurred  after  the  death,  though  in  a  pending  suit  and  without 
notice  of  the  death  (Pool  v.  Bool,  1889, 58  L.  J.  Prob.  67).  On  the  death  of  the 
solicitor,  however,  his  executor  will  be  entitled  to  the  costs  earned  during 
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his  lifetime  (In  re  Smith,  1861,  9  W.  E.  396),  though  this  seems  to  have 
been  doubted  in  a  recent  case  (Underwood  v.  lewis,  [1894]  2  Q.  B.  306). 

(ii.)  By  Act  of  the  Client. — The  client  can  withdraw  his  retainer  and 
discharge  his  solicitor  at  any  moment  that  he  may  think  fit,  provided  he  is 
the  real  and  not  merely  a  nominal  client  (Montforts  v.  Marsden,  [1895] 

1  Ch.  11).  If  there  is  a  contract  between  them  for  the  employment  of  the 
solicitor  for  a  particular  business  or  a  particular  period,  and  there  is  a 
breach  of  that  contract,  the  solicitor  will  have  his  remedy  in  the  ordinary 
way,  but  he  cannot  insist  on  acting  for  the  client  against  the  client's  will 
(In  re  Galland,  1885,  31  Ch.  D.  296,  p.  300,  per  Chitty,  J. ;  Saffron  Walden 
Building  Society  v.  Rayner,  1880,  14  Ch.  D.  406).  The  discharge  need  not 
be  express.  Thus,  if  the  client  gives  notice  to  change  solicitors  in  an  action 
( Webster  v.  Le  Sunt,  1861,  9  W.  E.  884),  or  becomes  bankrupt,  and  his 
trustee  in  bankruptcy  goes  to  a  different  solicitor  (In  re  Moss,  1866,  L.  E. 

2  Eq.  p.  348,  per  Bomilly,  M.  E.),  or  if  the  client  by  his  conduct  renders  it 
impossible  for  the  solicitor  to  act  for  him  any  longer  (Steele  v.  Scott,  1828, 
2  Hog.  141 ;  and  see  Underwood  v.  Lewis,  [1894]  2  Q.  B.  p.  314,  per  A.  L. 
Smith,  L.J.),  it  will  be  considered  a  discharge  by  the  client.  As  to  the 
continued  liability  of  dormant  partners  in  a  firm  for  costs  incurred  after 
dissolution  of  the  partnership,  see  Court  v.  Berlin,  [1897]  2  Q.  B.  396.  If  a 
party  to  any  cause  or  matter  changes  his  solicitor  (which  he  is  at  liberty  to 
do  without  any  order),  he  must  give  notice  to  that  effect,  and  unless  he 
does  so  the  former  solicitor  will  be  considered  as  still  representing  him 
(see  Order  7,  r.  3  ;  Annual  Pr.  1898,  p.  244,  and  cases  there  cited). 

(iii.)  By  Act  of  the  Solicitor. — The  right  of  a  solicitor  to  discharge  himself 
is  by  no  means  so  absolute  as  that  of  the  client  to  discharge  him.  He  may, 
indeed,  under  certain  circumstances,  decline  to  act  further  for  the  client, 
but  he  "  cannot  disengage  himself  from  the  relation  of  solicitor  by  cutting 
a  clean  line  between  himself  and  his  client  at  the  exact  moment  at  which 
he  ceases  to  be  solicitor.  He  must  wind  up  properly  the  relationship  of 
solicitor  and  client"  (Macleod  v.  Jones,  1883,  24  Ch.  D.  p.  303,  per  Bowen, 
L.J.). 

A  solicitor  who  is  retained  to  conduct  or  defend  an  action  in  the  nature 
of  a  common  law  action  is,  as  a  general  rule,  bound  to  carry  it  on  till  its 
termination,  for  it  is  an  entire  contract.  He  is  not  entitled,  therefore,  to 
throw  it  up  at  any  moment  on  simply  giving  a  reasonable  notice ;  on  a 
reasonable  notice,  however,  and  for  a  reasonable  cause,  e.g.  the  refusal  of  the 
client  to  supply  him  with  the  requisite  funds,  he  may  retire  and  recover 
his  costs  up  to  that  time  ( Underwood  v.  Lewis,  [1894]  2  Q.  B.  306 ;  Court 
v.  Berlin,  [1897]  2  Q.  B.  396).  This  rule  does  not,  however,  apply  to  such 
matters  as  bankruptcy,  administration,  or  winding-up ;  in  business  of  that 
kind  a  series  of  natural  breaks  occur,  and  it  would  seem  that  the  solicitor 
may  take  advantage  of  such  a  break  to  retire  (giving,  of  course,  a  reasonable 
notice),  and  will  nevertheless  be  entitled  to  his  costs  down  to  that  time 
(In  re  Hall  &  Barker,  1878,  9  Ch.  D.  538  ;  In  re  Bonier  &  Haslam, 
[1893]  2  Q.  B.  286 ;   Underwood  v.  Lewis,  supra). 

A  discharge  by  the  solicitor  need  not  (any  more  than  a  discharge  by 
the  client)  necessarily  be  express.  Thus  if  a  client  is  employing  a  firm  of 
solicitors  a  dissolution  of  their  partnership  operates  as  a  discharge  of  the 
client  (Bawlinson  v.  Moss,  1861,  30  L.  J.  Ch.  797;  Scott  v.  Fleming,  1845, 
9  Jur.  1085) ;  and  if  a  solicitor  is  in  custody  and  consequently  incapable  of 
practising  (In  re  Williams,  1860,  28  Beav.  465) ;  or  if  ha  is  guilty  of  mis- 
conduct or  irregularity  (In  re  Smith,  1841,  4  Beav.  309);  or  if  he  neglects 
(Robins  v.  Goldingham,  1872,  L.  E.  13  Eq.  440 ;  Bluck  v.  Lowering  &  Co., 
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1887,  35  W.  E.  232),  or  declines  {Hannaford  v.  Hannaford,  1871,  24  L.  T. 
86;  Wilson  v.  Emmett,  1854,  19  Beav.  233)  to  continue  a  suit,  or  assigns 
over  the  business  to  another  solicitor  {Colegrave  v.  Manley,  1823,  Turn.  &  E. 
400) ;  or  if  he  or  his  firm  become  bankrupt  {In  re  Moss,  1866,  L.  E.  2  Eq.  345) ; 
he  is  considered  to  have  discharged  himself;  but  the  mere  fact  that  a 
solicitor's  circumstances  are  embarrassed  will  not  amount  to  a  discharge 
{In  re  Smith,  1861,  9  W.  E.  396). 

IV.  Privileges  of  a  Solicitor. 

1.  Every  solicitor  who  has  been  duly  admitted,  whose  name  is  entered 
on  the  roll  of  solicitors,  who  has  taken  out  his  certificate  for  the  current 
year,  and  who  is  not  in  prison  (Sol.  Act,  1843,  s.  31),  is  entitled  to  give 
advice  on  all  matters  of  law,  to  do  all  kinds  of  conveyancing  business,  to 
act  on  behalf  of  another  in  all  Courts,  whether  of  civil  or  criminal  juris- 
diction, and  to  charge  for  such  services  according  to  the  recognised  scale  of 
charges.  He  may  practise  in  every  Division  of  the  High  Court  of  Justice, 
in  every  inferior  Court  (Sol.  Act,  1843,  s.  27),  in  the  ecclesiastical  Courts 
(Sol.  Act,  1877,  s.  17),  in  the  Court  of  Appeal,  in  the  Privy  Council,  and 
in  the  House  of  Lords. 

2.  A  solicitor  has  a  right  to  appear  as  an  advocate  for  his  client  before 
justices  or  any  magistrate,  before  a  coroner,  under-sheriff'  or  secondary, 
before  any  revising  barrister,  and  in  every  County  Court.  He  has,  however, 
no  right  of  audience  in  the  Mayor's  Court,  London,  the  High  Court  of 
Justice,  the  Court  of  Appeal,  the  Privy  Council,  or  the  House  of  Lords, 
save  only  in  chambers,  and  sometimes  in  bankruptcy  matters  (but  see 
Doxford  &  Sons  Zim.  v.  Sea  Shipping  Co.  Lira,.,  1897,  14  T.  L.  E.  111).  He 
can  only  be  heard  in  the  Court  of  Quarter  Sessions  for  those  counties  in 
which  no  bar  regularly  attends,  such  as  Cornwall.  A  solicitor  cannot 
appear  in  the  County  Court  as  advocate  for  the  client  of  another  solicitor. 
He  must  be  the  solicitor  "  acting  generally  in  the  action  or  matter  for  such 
party"  {Ex  parte  Broadhouse,  1867,  L.  E.  2  Ch.  655 ;  JR.  v.  Judge  of  County 
Court  of  Oxfordshire,  [1894]  2  Q.  B.  440).  The  law  is  opposed  to  the 
creation  of  a  class  of  solicitor-advocates  to  act  in  Court  only  for  the 
litigants.  "  There  can  only  be  one  attorney  for  a  party  at  a  time  "  (per 
Blackburn,  J.,  in  B.  v.  Spooner,  1868,  18  L.  T.  at  p.  326). 

All  words  spoken  by  a  solicitor,  when  properly  acting  in  Court  as  an 
advocate,  are  absolutely  privileged  {Mackay  v.  Ford,  1860,  5  H.  &  N.  792 ; 
Munster  v.  Lamb,  1883,  11  Q.  B.  D.  588). 

3.  Various  statutory  enactments  have  given  to  solicitors  and  other 
legal  practitioners  a  gwasi-monopoly  of  legal  business.  Thus  by  sec.  12  of 
the  Sol.  Act,  1874,  any  person  who  wilfully  and  falsely  pretends  to  be  or 
takes  or  uses  any  name,  title,  addition,  or  description  implying  that  he 
is  duly  qualified  to  act  as  solicitor,  or  that  he  is  recognised  by  law  as  so 
qualified,  is  guilty  of  an  offence  under  the  Act,  and  liable  to  a  penalty  not 
exceeding  the  sum  of  £10  for  each  offence.  By  sec.  2  of  the  Legal 
Practitioners  Act,  1877  (40  &  41  Vict.  c.  62),  any  person,  not  being  a 
serjeant-at-law,  barrister-at-law,  certificated  solicitor,  proctor,  notary 
public,  certificated  conveyancer,  special  pleader,  or  a  draftsman  in  equity, 
who  for  or  in  expectation  of  any  fee,  gain,  or  reward,  either  directly  or  as 
the  agent  of  any  other  person,  whether  a  qualified  practitioner  or  not, 
takes  instructions  for  or  draws  or  prepares  any  papers  on  which  to  found 
or  oppose  a  grant  of  probate  or  of  letters  of  administration,  is  guilty  of 
an  offence  within  sec.  12  of  the  Sol.  Act,  1874,  just  cited.  And  by  sec. 
43  of  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  every  person  who  in 
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any  part  of  the  United  Kingdom  directly  or  indirectly  acts  or. practises  as 
a  solicitor  or  law  agent  in  any  Court,  or  as  a  notary  public,  without  having 
in  force  at  the  time  a  duly  stamped  certificate,  incurs  a  penalty  of  £50. 
As  to  what  is  "  acting  as  a  solicitor,"  see  Law  Society  v.  Waterlow  Bros,  and 
Layton,  1883,  8  App.  Cas.  407 ;  and  In  re  Louis,  [1891]  1  Q.  B.  649.  And 
anyone  in  whose  name  proceedings  are  taken  in  any  Court  will  be  deemed 
to  have  acted  in  that  Court,  unless  the  proceeding  is  set  aside  by  the  Court  as 
irregular,  or  unless  the  contrary  is  otherwise  satisfactorily  proved  by  him. 
Moreover,  every  person  who  (not  being  a  barrister  or  a  duly  certificated 
solicitor,  law  agent,  writer  to  the  signet,  notary  public,  conveyancer,  special 
pleader,  or  draftsman  in  equity),  either  directly  or  indirectly,  for  or  in 
expectation  of  any  fee,  gain,  or  reward,  draws  or  prepares  any  instrument 
relating  to  real  or  personal  estate,  or  any  proceeding  in  law  or  equity 
(54  &  55  Vict.  c.  39,  s.  44),  or  any  instrument  of  transfer  or  charge,  or  an 
application  to  register  restrictive  conditions,  or  to  alter  or  discharge,  or  alter 
the  priority  of  a  registered  charge,  or  any  other  instrument  prescribed  by 
the  Land  Transfer  Act,  1897  (60  &  61  Vict.  c.  65,  s.  10),  incurs  a  fine  not 
exceeding  £50,  recoverable  before  a  Court  of  summary  jurisdiction,  unless 
he  is  a  public  officer  drawing  or  preparing  instruments  and  applications 
in  the  course  of  his  duty,  or  a  person  employed  merely  to  engross  any 
instrument  or  application.  The  word  "  instrument "  in  the  earlier  section 
(54  &  55  Vict.  c.  39,  s.  44)  does  not,  however,  include — 

(a)  A  will  or  other  testamentary  instrument ;  or 

(b)  An  agreement  uuder  hand  only ;  or 

(c)  A  letter  or  power  of  attorney ;  or 

(d)  A  transfer  of  stock  containing  no  trust  or  limitation. 

4.  Whenever  the  signing  or  execution  of  any  document  is  required  by 
the  Land  Transfer  Acts,  1875  and  1897,  or  by  the  rules  made  thereunder 
to  be  duly  verified,  it  must  (except  in  special  circumstances,  when  the 
registrar  may  grant  dispensation  (r.  55))  be  attested  by  a  solicitor,  and 
verified  by  a  declaration  made  by  him  in  a  prescribed  form  (r.  46).  The 
applicant's  description  of  the  land,  and  of  the  title  to  be  registered,  and  the 
particulars  of  the  various  tenancies,  must  also  be  verified  by  the  declaration 
of  his  solicitor  (r.  7).  So,  too,  any  bill  of  sale  which  is  not  given  to  secure 
the  payment  of  money  must  still  be  attested  by  a  solicitor  of  the  Supreme 
Court  under  section  10  of  the  Bills  of  Sale  Act,  1878  (Tuck  v.  Southern 
Counties  Deposit  Bank,  1889,  42  Ch.  D.  471). 

5.  A  solicitor  is  not  liable  for  any  act  done  by  him  in  the  proper  course 
of  procedure  under  a  regular  judgment  of  a  Court  of  competent  jurisdiction 
(Sowell  v.  Champion,  1838,  6  Ad.  &  E.  407;  Cooper  v.  Harding,  1845,  7  Q.  B. 
928).  But  he  may  render  himself  liable  if  he  takes  upon  himself  to  unduly 
interfere  in  the  matter,  e.g.  by  giving  special  directions  to  the  officer  of  the 
Court  where  to  levy  execution  (Bowles  v.  Senior,  1846,  8  Q.  B.  677).  Or  if 
he  illegally  detains  deeds  till  a  claim  is  satisfied,  which  his  client  had  no 
l-ight  to  make  (Wakefield  v.  Newbon,  1844,  6  Q.  B.  276);  and  in  this  case 
he  will  not  escape  liability,  even  though  he  has  paid  over  the  money  to 
his  client  (Oates  v.  Hudson,  1851,  6  Ex.  Bep.  346). 

6.  All  communications  passing  between  a  solicitor  and  his  client  (or  an 
intending  client,  Browne  v.  Dunn,  1893,  6  B.  67,  H.  L.),  and  all  communi- 
cations made  by  a  solicitor  in  defence  of  his  client's  rights,  or  asserting  for 
him  any  title  which  he  honestly  believes  his  client  to  possess,  are  prima  facie 
privileged  (Hargrave  v.  Le  Breton,  1769,  4  Burr.  2422 ;  Steward  v.  Young, 
1870,  L.  B:.  5  C.-P.  122).  Letters  written  by  a  solicitor  in  the  interest  of 
his  client  to  a  person  from  whom  the  client  claims  money  or  other  relief 
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are  primd  facie  privileged.  And  this  privilege  will  not  be  lost  if  the 
solicitor  has  a  copy  made  of  such  letters  in  his  office  (Boxsius  v.  Goblet 
Frires,  [1894]  1  Q.  B.  842).  So  where  a  solicitor,  acting  on  behalf  of  his 
client,  gave  written  notice  to  an  auctioneer  not  to  part  with  the  proceeds 
of  the  sale  of  certain  goods  which  A.  had  instructed  him  to  sell,  on  the 
ground  that  A.  had  committed  an  act  of  bankruptcy  upon  which  an  order 
in  bankruptcy  might  be  made  against  him,  and  A.  brought  an  action 
against  the  solicitor  for  libel,  it  was  held  that  the  occasion  was  privileged, 
since  the  solicitor  was  acting  in  the  ordinary  course  of  his  duty  to  his 
client,  and  the  occasion  would  have  been  privileged  if  the  client  himself 
had  written  the  letter  (Baker  v.  Carrick,  [1894]  1  Q.  B.  838 ;  and  see 
Blackham  v.  Pugh,  1846,  2  C.  B.  611). 

7.  A  solicitor  is  privileged  from  disclosing  any  information  or  producing 
any  document  which  he  has  obtained  professionally  on  behalf  of  his  client. 
The  privilege  applies  to  verbal  as  well  as  written  communications.  But  it 
is  the  privilege  of  the  client,  and  can  be  waived  by  him.  And  when  in  an 
action  it  is  alleged  with  some  show  of  reason  that  the  defendant  has  been 
guilty  of  a  crime,  or  of  fraud  not  amounting  to  a  crime,  communications 
between  him  and  his  solicitor  relating  to  the  alleged  crime,  or  fraud,  or  to 
its  subject-matter,  are  not  privileged  from  production  merely  because  they 
passed  between  solicitor  and  client,  even  though  it  be  not  alleged  that  the 
solicitor  was  a  party  to  the  alleged  crime  or  fraud  (B.  v.  Cox,  1884, 
14  Q.  B.  D.  153;  Williams  v.  Quebrada,  [1895]  2  Ch.  751).  If  a  solicitor 
acts  for  both  parties  the  privilege  only  covers  communications  made  to 
him  as  the  exclusive  solicitor  of  the  party  claiming  it  (Baugh  v.  Cradocke, 
1832,  1  Moo.  &  R.  182;  Perry  v.  Smith,  1842,  9  Mee.  &  W.  681 ;  Doe  dem. 
Peter  v.  Watkins,  1842,  3  Bing.  K  C.  421 ;  4  Sco.  155).  Once  a  communica- 
tion or  document  is  privileged  it  is  always  privileged,  whether  made  with 
reference  to  the  existing  action  or  to  a  previous  one  (Bullock  v.  Ccyry,  1878, 
3  Q.  B.  D.  356 ;  Branford  v.  Branford,  1878,  4  P.  L).  72 ;  Pearce  v.  Foster, 
1885,  15  Q.  B.  D.  114;  In  re  H.  W.  Strachan,  [1895]  1  Ch.  439).  A 
solicitor  may  be  asked  whether  a  certain  document  is  or  is  not  in 
his  possession,  although  its  contents  may  be  privileged  (Dwyer  v.  Collins, 
1852,  7  Ex.  639;  21  L.  J.  Ex.  225;  and  see  Discovery,  vol.  iv. 
p.  277 ;  Documents,  Discovery  of,  ibid.  p.  331 ;   and  Evidence,  vol.  v. 

P-98)- 

8.  A  solicitor  whose  costs  are  unpaid  has  a  right  to  retain  his  client's 

papers  in  his  possession  as  against  the  client  and  persons  representing  him  ; 
but  as  against  the  Court  or  third  parties  he  has  no  greater  right  to  refuse 
production  of  such  documents  than  his  client  would  have  if  they  were  in 
his  possession  (In  re  Hawkes,  [1898]  2  Ch.  1 ;  78  L.  T.  336  ;  and  see 
Solicitor's  Lien,  post,  p.  623). 

9.  A  solicitor  has  certain  personal  privileges.  He  is  exempted  from 
serving  on  any  jury,  even  a  coroner's  jury  (In  re  Button,  [1892]  1  Q.  B.  486). 
He  cannot  be  compelled  against  his  will  to  serve  as  a  mayor,  alderman,  or 
sheriff,  or  as  an  overseer  or  churchwarden,  or  in  the  militia.  On  the  other 
hand,  he  is  eligible  for  a  great  many  offices  and  appointments,  such  as 
Registrar,  Vestry  Clerk,  Commissioner  for  Oaths  (52  &  53  "Vict.  c.  10),  etc. 
etc.  He  formerly  had  also  two  personal  privileges,  which,  though  interesting 
to  the  antiquarian,  are  now  of  little  practical  value.  He  could  not  be 
arrested  on  civil  process  going  to  or  returning  from  a  Court  in  which  he 
had  business  for  a  client  (In  re  Frcston,  1883, 11  Q.  B.  D.  545).  But  arrest 
on  mesne  process  is  now  practically  obsolete.  He  was  also  entitled  to  sue 
in  his  own  Court,  and  could  not  be  sued  in  any  other.     But  now  all  Courts 
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are  his  (Day  v.  Ward,  1886,  17  Q.  B.  D.  703  ;  Blair  and  Another  v.  Eisler, 
1888,  21  Q.  B.  D.  185). 

V.  Powers  of  a  Solicitor. 
A  solicitor  has  a  very  extensive  authority,  especially  in  litigious  matters. 
He  can  bind  his  client  in  many  ways. 

1.  If  the  solicitor  on  the  record  make  an  admission  in  an  action,  this 
binds  his  client,  unless  it  be  expressly  made  "  without  prejudice  "  (Gainsford 
v.  Grammar,  1809,  2  Camp.  9  ;  11  B.  B.  648). 

2.  A  solicitor  may  compromise  an  action  on  such  terms  as  he  thinks 
right,  unless  his  client  expressly  forbids  him  so  to  do  (Matthews  v.  Munster, 
1887,  20  Q.  B.  D.  141 ;  In  re  West  Devon  Great  Consols,  1888,  38  Ch.  D.  51), 
so  long  as  the  compromise  does  not  include  or  affect  matters  outside  the 
action  (Kernpshall  v.  Holland,  1895,  14  R.  336).  And  the  terms  of  such  a 
compromise  will  be  strictly  enforced,  if  necessary,  by  an  order  of  the  Court, 
although  the  client  subsequently  object  to  them.  But  a  solicitor  employed 
to  act  for  a  client  in  regard  to  his  claim  against  a  third  person  has,  before 
action  brought,  no  implied  authority  to  effect  a  compromise  (Macaulay  v. 
Polley,  [1897]  2  Q.  B.  122).  And  at  no  stage  of  the  proceedings  may  the 
solicitor  compromise  the  action  against  the  express  directions  of  his  client ; 
for  the  client,  and  not  the  solicitor,  is  dominus  litis  (Fray  v.  Vowles,  1859, 
1  El.  &  El.  839 ;  28  L.  J.  Q.  B.  232).  Indeed,  if  the  solicitor  compromises 
the  action  against  the  express  directions  of  his  client,  he  will  be  liable  to 
an  action,  at  least  for  nominal  damages,  although  the  compromise  be  really 
for  the  benefit  of  the  client  (Butler  v.  Knight,  1867,  L.  E.  2  Ex.  109). 

3.  A  solicitor  has,  to  a  like  extent,  power  to  refer  an  action  to  arbitra- 
tion (Smith  v.  Troup,  1849,  7  C.  B.  757).  No  authority  under  seal  is 
necessary  for  this  purpose,  even  though  his  client  be  a  corporation  (Faviell 
v.  E.  G.  Rwy.  Co.,  1848,  2  Ex.  Eep.  344). 

4.  So,  too,  during  the  progress  of  an  action,  service  of  all  notices  and 
communications  upon  the  solicitor  will  bind  the  client  (Order  31,  r.  22 ; 
Order  67,  r.  2 ;  Pike  v.  Stephens,  1848,  12  Q.  B.  465  ;  Bird  v.  Bass,  1843, 
6  Man.  &  G.  143) ;  but  not  a  mere  verbal  intimation  given  to  a  clerk  of  the 
solicitor  (Pennell  v.  Stephens,  1849,  7  C.  B.  987).  And,  generally,  the  client 
is  bound  by  and  liable  for  all  acts  of  his  solicitor  done  in  the  action  in  the 
regular  course  of  practice,  and  without  fraud,  although  contrary  to  the 
client's  orders  (Latuch  v.  Pasherante,  1696,  1  Salk.  86 ;  Bates  v.  Pilling, 
1826,  6  Bam.  &  Cress.  38).  But  he  is  not  criminally  responsible  for  letters 
written  by  the  solicitor,  unless  he  expressly  instructed  his  solicitor  so  to 
write  (R.  v.  Downer,  1880,  43  L.  T.  445).  And  he  is  not  liable  for  any 
wilful  trespass  committed  by  his  solicitor,  or  for  any  act  of  his  which  is 
outside  the  usual  and  regular  procedure  of  the  Courts. 

5.  During  the  progress  of  an  action,  and,  presumably,  from  the  time 
when  the  solicitor  first  applies  for  the  money  till  judgment  is  satisfied 
(Butler  v.  Knight,  1867,  L.  E.  2  Ex.  109,  113),  the  solicitor  on  the  record 
has  authority  to  receive  payment  or  tender  of  a  debt,  and  such  payment  or 
tender  is  equivalent  to  payment  or  tender  to  the  plaintiff  himself.  In  other 
words,  the  payment  to  the  solicitor  discharges  the  debtor,  and  the  client's 
only  remedy  is  to  sue  the  solicitor  for  moneys  had  and  received  to  his  use. 
An  infant  may  bring  such  an  action  by  his  next  friend  (Collins  v.  Brook, 
1860,  29  L.  J.  Ex.  255).  But  payment  to  a  clerk  or  agent  of  the  plaintiffs 
solicitor  is  not,  as  a  rule,  a  good  payment  to  the  plaintiff  ( Yates  v.  Freckleton, 
1781,  2  Doug.  623) ;  nor,  of  course,  is  payment  to  a  wholly  unauthorised 
solicitor  (Robson  v.  Eaton,  1785,  1  T.  E.  62). 
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6.  In  non-litigious  matters  the  authority  of  the  solicitor  is  more 
restricted.  It  depends  largely  on  the  nature  of  his  retainer.  Still,  on  a 
sale  of  land  by  auction,  the  payment  of  the  deposit  to  the  vendor's 
solicitor  is  equivalent  to  a  payment  to  the  vendor  {Ellis  v.  Goulton,  [1893] 
1  Q.  B.  350;  and  see  Biggs  v.  Bree,  1882,  51  L.  J.  Ch.  263,  post,  p.  600). 
Prior  to  the  Conveyancing  Act,  1881,  a  solicitor  had  no  implied  authority 
to  receive  the  purchase-money  on  the  completion  of  a  conveyance :  but  now, 
by  sec.  56  of  that  Act,  where  a  solicitor  produces  a  deed  which  has  in  its 
body,  or  indorsed  upon  it,  a  receipt  for  the  consideration-money,  and  the 
deed,  is  executed  or  the  indorsed  receipt  is  signed  by  the  person  entitled  to 
receive  the  money,  the  deed  is  a  sufficient  authority  for  payment  to  that 
solicitor ;  and  see  sec.  17  of  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53). 
But  even  in  cases  that  come  under  those  sections  the  solicitor  has  no 
implied  authority  to  hand  over  the  deeds  in  exchange  for  a  cheque  (Pape  v. 
Westacott,  [1894]  1  Q.  B.  272 ;  Bluniberg  v.  Life,  etc.,  Corporation,  [1897] 
1  Ch.  171 ;  [1898]  1  Ch.  27).  A  solicitor  has,  moreover,  no  implied  authority 
to  alter  the  bargain  which  his  client  has  made  by  consenting  to  terms  to 
which  his  client  has  not  agreed,  or  by  waiving  terms  on  which  his  client 
insists.  And  the  written  approval  by  a  solicitor  of  the  form  of  a  draft 
lease,  or  conveyance,  is  not  a  signature  by  an  agent  "  thereunto  lawfully 
authorised  "  sufficient  to  satisfy  the  Statute  of  Frauds  (Forster  v.  Rowland, 
1861,  7  H.  &  N.  103 ;  30  L.  J.  Ex.  396 ;  Smith  v.  Webster,  1876,  3  Ch.  D. 
49).  And  where  a  solicitor  is  employed  not  to  negotiate,  but  merely  to 
reduce  a  contract  into  writing,  or  to  carry  it  into  effect  by  drafting  the 
proper  instruments,  notice  to  him  of  a  fact  is  not  constructive  notice  to 
his  client  (Saffron  Walden  Building  Society  v.  Bayner,  1880,  14  Ch.  D.  406  ; 
and  see  sec.  3  of  the  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39) ;  In  re 
Cousins,  1886,  31  Ch.  D.  671 ;  Bailey  v.  Barnes,  [1894]  1  Ch.  25 ;  Thome 
v.  Heard  &  Marsh,  [1895]  App.  Cas.  495). 

VI.  Disabilities  of  a  Solicitok. 

1.  A  solicitor  cannot,  as  a  rule,  fix  his  own  price  for  his  labour.  The 
law  fixes  for  him  what  payment  he  may  receive.  The  value  of  each  item 
of  his  work  is  either  determined  by  a  statutory  scale  of  charges  or  is  liable 
to  be  appraised  by  an  officer  of  the  Court.  And  he  cannot  recover  more 
from  his  client  than  the  law  thus  allows  (see  Solicitors'  Eemuneratiox, 
post,  p.  602).  A  solicitor  will  not  be  allowed  to  retain  a  commission  or  any 
other  secret  advantage  which  he  obtains  while  acting  for  a  client. 

2.  A  solicitor  may  not  insist  on  being  paid  as  soon  as  his  work  is  done. 
He  must  first  deliver  to  his  client  a  bill  of  costs :  a  statement  setting  out 
what  work  he  has  done  in  full  detail,  and  stating  what  amount  he  charges 
for  each  item  of  his  work.  And  then  he  must  wait  a  full  calendar  month 
after  delivery  of  the  bill  before  he  can  claim  payment  by  issuing  a  writ 
(Sol.  Act,  1843,  ss.  37,  -48).  One  exception  to  this  rule  has,  however,  been 
made  by  sec.  2  of  the  Legal  Practitioners'  Act,  1875  (38  &  39  Vict.  c.  79), 
which  enables  any  judge  of  any  superior  Court  of  law  or  equity  to  authorise 
a  solicitor  to  commence  an  action  for  the  recovery  of  his  fees,  although  one 
month  has  not  expired  since  he  delivered  his  bill  of  costs,  if  the  judge  is 
satisfied  that  there  is  probable  cause  for  believing  that  the  client  is  about 
to  quit  England,  or  to  become  a  bankrupt,  or  a  liquidating  or  compounding 
debtor,  or  to  take  any  other  steps,  or  do  any  other  act  which,  in  the  opinion 
of  the  judge,  would  tend  to  defeat  or  delay  the  solicitor  in  obtaining 
payment. 

3.  A  solicitor  may  not  receive  from  his  client,  during  the  existence  of 
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a  suit,  anything  beyond  his  regular  charges  allowed  by  law.  If  a  present 
be  made  him  by  a  grateful  client  while  the  relation  of  solicitor  and  client 
subsists,  and  the  client  subsequently  desires  to  reclaim  it,  the  solicitor  can- 
not retain  it,  although  there  is  no  suggestion  that  any  undue  influence  was 
exercised  (O'Brien  v.  Lewis,  1863,  32  L.  J.  Ch.  569).  Where  the  aunt  of 
a  solicitor's  wife  conveyed  leaseholds  to  her  niece  as  a  present,  but  after- 
wards demanded  them  back,  the  wife  was  compelled  to  return  them,  because 
her  husband  had  acted  professionally  for  the  aunt  shortly  before  the  date 
of  the  conveyance  (Liles  v.  Terry,  [1895]  2  Q.  B.  679).  But  the  application 
to  have  the  gift  declared  invalid  must  be  made  within  a  reasonable  time 
after  the  relation  of  solicitor  and  client  has  ceased  to  exist. 

4.  A  bequest  to  a  solicitor  by  will  stands  upon  a  different  footing  from 
a  gift  inter  xixos  (Hindson  v.  Weatherill,  1854,  5  De  G-.,  M.  &  G.  301 ;  23 
L.  J.  Ch.  820).  Yet  even  here,  if  the  solicitor  himself  drew  the  will  by 
which  he  benefits,  the  onus  lies  on  him  to  prove  the  bona  fides  of  the  trans- 
action. He  must  by  affirmative  evidence  remove  all  suspicion,  and  satisfy 
the  Court  that  the  testator  knew  and  approved  of  the  contents  of  the  will 
(Fulton  v.  Andrew  &  Wilson,  1875,  L.  B.  7  H.  L.  448 ;  Brown  v.  Fisher, 
1890,  63  L.  T.  465;  Tyrrell  v.  Painton,  [1894]  Brob.  151). 

5.  There  is  no  objection  to  a  solicitor  openly  selling  his  property  to  a 
former  client  after  the  relation  of  solicitor  and  client  is  at  an  end.  But  if 
he  openly  sells  to  a  present  client  while  still  acting  for  him,  the  sale  will 
be  set  aside,  unless  the  solicitor  can  show  that  he  made  a  full  and  fair 
disclosure  of  every  fact  affecting  the  transaction  (per  Fry,  J.,  in  Davies  v. 
L.  &  P.  Marine  Insurance  Co.,  1878,  8  Ch.  D.  at  p.  474).  If,  however,  the 
solicitor  conceals  the  fact  that  he  is  the  vendor,  and  sells  to  his  client 
through  the  agency  of  some  trustee  or  nominee,  the  transaction  is  wholly 
invalid,  and  will  at  once  be  set  aside. 

6.  A  somewhat  different  rule  applies  to  cases  in  which  a  solicitor  pur- 
chases from  a  client,  because,  though  the  relationship  of  solicitor  and  client 
may  now  be  at  an  end,  still  the  solicitor  may  have  acquired  valuable 
information  about  his  client's  property  while  the  relationship  existed.  If, 
therefore,  the  solicitor  was  ever  employed  in  connection  with  the  property 
purchased,  or  on  any  business  which  in  any  way  affected  that  property,  the 
transaction  will  be  set  aside  if  the  client  subsequently  calls  it  in  question, 
unless  the  solicitor  can  satisfy  the  Court  that  he  gave  his  client  all  reason- 
able advice  against  himself  which  he  would  have  given  against  a  third 
person  (Gibson  v.  Jeyes,  1801,  6  Ves.  at  p.  278 ;  5  B.  B.  295).  If,  however, 
the  solicitor  conceals  the  fact  that  he  is  the  real  purchaser,  and  purchases 
in  the  name  of  a  trustee  or  agent,  the  transaction  will  in  every  case  be 
set  aside  (McPhcrson  v.  Watt,  1877,  3  App.  Cas.  254).  The  purchase  by 
a  solicitor  of  the  subject-matter  of  the  suit  from  the  client  for  whom  he  is 
acting  in  that  suit  is  on  every  ground  objectionable  (Simpson  and  Another 
v.  Iamb,  1857,  7  El.  &  Bl.  121 ;  26  L.  J.  Q.  B.  121 ;  Piltman  v.  Prudential 
Deposit  Bank  ltd.,  1896,  13  T.  L.  B.  110). 

7.  A  mortgage  given  by  a  client  to  his  solicitor  as  security  for  the 
repayment  of  an  actual  cash  advance  will,  as  a  rule,  stand  good,  unless  the 
terms  of  the  bargain  are  unfair,  or  unusual  clauses  are  inserted  in  the 
mortgage  deed ;  but  the  solicitor  ought  in  every  case  to  explain  to  the 
client  the  meaning  and  effect  of  the  clauses  of  the  deed.  As  to  a  mortgage 
given  by  a  client  to  his  solicitor  as  security  for  his  bill  of  costs,  see  post, 
p.  607.  It  is  professional  misconduct  for  a  solicitor  to  borrow  large  sums  of 
money  from  his  client  within  a  few  months  of  the  client's  attaining  his 
majority  (In  re  A  Solicitor  (No.  1),  [1894]  1  Q.  B.  254). 
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VII.  Duties  of  a  Solicitor. 

A  solicitor  always  acts  in  a  twofold  capacity.  He  is  an  officer  of  the 
Court,  as  well  as  a  professional  man  retained  by  a  client  (per  James,  L.J., 
in  In  re  Haynes,  1880,  15  Ch.  D.  at  p.  52).  Hence  his  duties  may  be 
grouped  under  two  heads : — 

(i.)    His  duty  to  his  client. 

(ii.)  His  duty  to  the  Court. 

(i.)  The  Duty  of  a  Solicitor  to  his  Client. 

1.  He  is  bound  to  bring  reasonable  skill  and  learning  to  the  manage- 
ment of  his  client's  affairs.  He  will  not  be  expected  to  know  the  law  on 
doubtful  points  of  rare  occurrence,  or  such  matters  as  are  usually  sent  to 
counsel  for  their  opinion.  But  he  should  be  acquainted  with  the  general 
rules  of  law,  with  the  practice  of  conveyancing,  and  especially  with  the 
practice  and  procedure  of  the  various  Courts,  superior  and  inferior.  If  a 
solicitor,  with  or  without  express  directions  from  his  client,  takes  out  a 
writ  and  proceeds  thereon  in  a  Court  of  special  and  peculiar  jurisdiction, 
he  is  bound  to  acquaint  himself  with  the  machinery  by  which  the  practice 
of  that  Court  is  regulated,  and  to  see  that  it  is  adequate  to  the  carrying 
out  of  the  objects  of  the  suit  (per  Cockburn,  C.J.,  in  Cox  v.  Leech,  1857,  1 
C.  B.  N.  S.  at  p.  630  ;  and  see  Williams  v.  Gills,  1836,  5  Ad.  &  E.  208). 

2.  A  solicitor  must  apply  due  diligence  and  attention  to  his  client's 
affairs.  He  must  carefully  receive  and  note  his  client's  instructions,  and 
read  the  documents  which  his  client  lays  before  him.  He  must  not  com- 
mence an  action  till  his  client's  title  is  complete  (Long  v.  Orsi,  1856,  26 
L.  J.  C.  P.  127).  He  must  carefully  watch  the  progress  of  any  litigation, 
and  be  ready  to  take  the  proper  step  at  each  stage  (Harrington  v.  Binns, 
1863,  3  F.  &  F.  942).  He  must  do  all  that  is  necessary  to  prepare  the 
case  for  trial ;  he  must  procure  the  necessary  evidence,  inform  the  client 
and  his  witnesses  of  the  day  fixed  for  the  hearing,  and  be  in  attendance  on 
that  day  himself,  or  by  some  proper  person  on  his  behalf  (see  Order  65, 
r.  5),  with  all  necessary  witnesses  and  papers. 

3.  He  must  give  his  client  the  best  advice  in  his  power.  He  must 
safeguard  his  interests  both  by  securing  for  him,  as  far  as  possible,  that  to 
which  he  is  entitled,  and  also  by  preventing  him  from  prejudicing  his 
position  by  giving  away  his  rights  or  entering  into  rash  or  foolish  engage- 
ments. He  must  prevent  his  acting  either  precipitately  or  oppressively. 
If  the  client  is  a  trustee  or  an  executor,  the  solicitor  must  not  allow  him 
to  commit  a  breach  of  trust,  or  enter  into  covenants  for  title,  or  otherwise 
render  himself  personally  liable. 

4.  The  solicitor  must  give  his  own  personal  attention  to  his  client's 
affairs.  He  must  not  leave  him  entirely  to  clerks.  Ministerial  work  may 
be  dispatched  by  clerks ;  but  the  solicitor  should  keep  the  conduct  of  the 
litigation,  and  the  decision  of  important  questions  of  expediency,  in  his 
own  hands.  The  client  is  entitled  to  his  solicitor's  personal  advice  and 
judgment  (Hopkinson  v.  Smith,  1822,  1  Bing.  13;  25  B.  B.  571). 

5.  A  solicitor  should  communicate  personally  with  his  client,  and  keep 
him  fully  informed  of  every  material  step  that  is  taken  on  his  behalf,  and 
also  by  his  opponent  or  other  persons  concerned.  In  particular,  if  the 
opponent  offers  a  compromise,  the  solicitor  should  at  once  communicate  the 
fact  to  his  client  (Sill  v.  Thomas,  1839,  8  Car.  &  P.  762 ;  and  see  Order  31, 
r.  23,  post,  p.  596).  In  many  cases  a  solicitor  will  not  be  allowed  to  recover 
certain  extra  costs,  unless  he  consults  his  client  before  incurring  them,  and 
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warns  him  that  they  cannot  be  recovered  from  his  opponent  (see  In  re 
Blyth  &  Fanshawe,  1882,  10  Q.  B.  D.  207 ;  In  re  Broad,  1885,  15  Q.  B.  D. 
420).  But  if  a  solicitor  be  instructed  by  the  managing  partner  of  a  firm, 
it  is  enough  for  him  to  communicate  the  result  of  the  action  to  that  man- 
aging partner;  he  need  not  write  to  each  of  the  other  partners  (Tomlinson 
v.  Broadsmith,  [1896]  1  Q.  B.  386). 

6.  He  is  also  bound  to  manage  the  business  intrusted  to  him  with 
fidelity  and  good  faith.  He  must  keep  his  client's  secrets  (Taylor  v. 
Blacklow,  1836,  3  Bing.  N.  C.  235),  and  not  disclose  any  information  given 
him  by  his  client  for  the  purposes  of  his  case,  even  though  unnecessarily 
(Cleave  v.  Jones,  1852,  21  L.  J.  Ex.  105).  Where  it  appeared  that  the  same 
solicitor  was  employed  in  an  action  on  both  sides,  the  Court  set  aside  the 
proceedings  and  ordered  the  solicitor  to  pay  the  costs  (Berry  v.  Jenkins, 
1826,  11  Mo.  308 ;  R.  v.  Alderson,  1839,  11  Ad.  &  E.  3).  But  in  non- 
litigious  matters  the  same  solicitor  is  often  employed  by  all  parties.  Thus 
the  interests  of  lender  and  borrower  do  not  necessarily  clash,  and  where 
they  do  not,  the  same  solicitor  may  properly  act  for  both  (per  Tindal,  C.J., 
in  Doe  d.  Peter  v.  Watkins,  1837, 3  Bing.  N.  C.  at  p.  424) ;  and  the  General 
Order  made  under  Sol.  Eemuneration  Act,  1881  (Sched.  I.  r.  3),  provides 
for  the  mode  of  payment  in  such  cases.  So  in  the  administration  of  estates 
and  the  execution  of  trusts  the  same  solicitor  may  often  act  for  all  parties, 
even  though  their  interests  conflict,  and  if  proceedings  be  taken,  may 
instruct  separate  counsel  to  represent  their  different  interests. 

7.  He  must  not  suddenly  abandon  his  client  in  the  middle  of  an  action 
or  other  business.  After  he  has  once  taken  upon  himself  to  be  solicitor  for 
anyone  in  a  given  matter,  he  cannot  as  a  rule  withdraw  till  he  has  brought 
it  to  a  termination :  he  must  carry  the  matter  through ;  he  can  only  dis- 
charge himself  after  reasonable  notice,  and  for  a  reasonable  cause  (e.g.  where 
his  client  will  not  supply  him  with  money).  See  Underwood  v.  Lewis,  [1894] 
2  Q.  B.  306  ;  and  Determination  of  Retainer  by  act  of  the  Solicitor,  ante,  p.  582. 

8.  He  must  keep  his  client's  papers  and  documents  in  proper  order,_and, 
subject  to  his  lien  for  costs,  deliver  them  up  in  proper  order  when  required 
(North-  Western  Rivy.  Go.  v.  Sharp,  1854,  10  Ex.  Bep.  451 ;  24  L.  J.  Ex.  44). 
If  he  does  not,  he  will  be  liable  to  an  action  of  detinue  (Reeve  v.  Palmer, 
1858,  27  L.  J.  C.  P.  327 ;  1859, 28  L.  J.  C.  P.  168 ;  Goodman  v.  Boycott,  1862, 
31  L.  J.  Q.  B.  69). 

9.  He  must  keep  clear  and  accurate  accounts  of  all  moneys  received  by 
him  for  and  on  behalf  of  his  client.  He  must  keep  such  moneys  apart  from 
his  own.  He  is  liable  at  any  moment  to  be  called  on  to  render  an  account. 
If,  as  agent  for  the  vendor  of  real  estate,  he  has  received  a  deposit  on  the 
signing  of  a  contract  for  sale,  he  is  bound  to  pay  it  over  to  the  vendor  on 
demand  (Edgell  v.  Day,  1865,  L.  B.  1  C.  P.  80). 

10.  He  must  keep  clear  and  accurate  accounts  of  his  own  charges  against 
his  client,  and  of  the  work  for  which  each  item  is  charged.  He  should  also 
keep  for  reference  a  copy  of  every  letter  which  he  writes  on  his  client's 
behalf  (Boxsius  v.  Goblet  Freres,  [1894]  1  Q.  B.  at  p.  845). 

(ii.)  The  Duty  of  a  Solicitor  to  the  Court. 
The  solicitor's  duty  to  the  Court  is  of  so  varied  a  character  that  it  is 
only  possible  here  to  give  a  few  instances. 

1.  A  solicitor  must  never  permit  any  unqualified  person  to  practise  in 
his  name  (Sol.  Act,  1843,  s.  32). 

2.  No  solicitor  may  commence  any  legal  proceeding  without  instructions 
from  his  client.     Every  solicitor  whose  name  is  indorsed  on  any  writ  of 
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summons  is  bound  to  state  on  demand  whether  such  writ  was  issued  with 
his  authority  or  not  (Order  7,  r.  1).  If  the  writ  was  issued  without  his 
authority  or  privity,  all  proceedings  will  at  once  be  stayed  (ibid.).  If,  on  the 
other  hand,  the  solicitor  issued  the  writ  without  authority  from  the  person 
named  thereon  as  plaintiff,  he  will  be  ordered  to  pay  all  costs  which  that 
person  has  incurred  as  between  solicitor  and  client,  and  also  all  costs 
incurred  by  the  defendant  (Fricker  v.  Van  Grutten,  [1896]  2  Ch.  649  ;  Gold 
Beefs  Ltd.  v.  Dawson,  [1897]  1  Ch.  115  ;  Geilinger  v.  Gibbs,  [1897]  1  Ch.  479). 

3.  A  solicitor  who  has  issued  a  writ  in  the  name  of  a  firm  must,  on 
demand,  declare  in  writing  the  names  and  places  of  residence  of  all  the 
persons  constituting  that  firm  (Order  48,  A.,  r.  2). 

4.  A  solicitor  must  never  be  guilty  of  "  sharp  practice  " ;  he  must  never 
"  snap  "  a  judgment ;  he  must  not  allow  his  client  to  "  swear  by  the  card  " ; 
he  must  never  attempt  to  mislead  the  Court  himself,  nor  permit  his  client 
so  to  do  (Pierce  v.  Blake,  1696,  2  Salk.  515 ;  In  re  Dangars  Trusts,  1889, 41 
Ch.  D.  178 ;  In  re  Davies,  1898,  14  T.  L.  E.  332). 

5.  Every  solicitor  who  has  accepted  service  of  a  writ  must  appear 
thereto  in  due  course  in  accordance  with  his  undertaking,  or  he  will  be 
liable  to  be  attached  (Order  12,  r.  18).  And,  generally,  every  solicitor  must 
loyally  fulfil  every  undertaking  which  he  has  given  in  his  character  as  an 
officer  of  the  Court,  and  promptly  pay  all  moneys  due  from  him  in  that 
character,  or  he  will  be  liable  to  attachment  (Swyny  v.  Harland,  [1894] 
1  Q.  B.  707 ;  In  re  A  Solicitor,  [1895]  2  Ch.  66 ;  and  see  post,  p.  595). 

6.  Every  solicitor  must  always  act  in  the  interest  of  his  client,  and  not 
put  the  law  in  motion  for  private  ends  of  his  own  (Harbin  v.  Masterrnan, 
[1896]  1  Ch.  351). 

7.  The  solicitor  on  the  record  is  personally  liable  for  the  court-fees  and 
the  jury-fees  (Langridge  v.  Lynch,  1876,  34  L.  T.  695).  But  he  is  not  liable 
to  the  sheriff  for  his  fees  or  possession  money  (Boyle  v.  Busby  &  Son,  1880, 
6  Q.  B.  D.  171) ;  nor  is  he  liable  to  the  witnesses  for  their  expenses  (Bobins 
v.  Bridge,  1837,  3  Mee.  &  W.  114),  unless  he  has  done  some  act  to  bring 
upon  himself  such  additional  liability. 

VIII.  Beeach  of  Duty. 

If  a  solicitor  be  guilty  of  a  breach  of  his  duty  to  his  client,  the  client 
has  different  remedies  according  to  the  circumstances : — ■ 

(i.)  He  may  sue  the  solicitor  for  damages  for  negligence. 

(ii.)  He  may  refuse  to  pay  his  bill  of  costs. 

(hi.)  He  may  apply  to  the  Court  for  a  summary  order  to  compel  the 
solicitor  to  do  his  duty. 

(iv.)  He  may  apply  to  strike  the  name  of  the  solicitor  off  the  roll,  or  to 
make  him  answer  the  matters  contained  in  an  affidavit. 

(v.)  He  may,  in  very  grave  cases,  take  criminal  proceedings  against  the 
solicitor.  As  to  this  last  head,  it  is  sufficient  to  state  that  a  solicitor  may 
be  indicted  for  embezzling  money  or  securities  intrusted  to  him  for  safe 
custody,  or  with  a  written  direction  as  to  its  application,  under  24  &  25  Vict. 
c.  96,  s.  75  or  76.  See  also  sees.  3  and  77  of  the  same  Act ;  B.  v.  Cooper, 
1874,  L.  E.  2  C.  C.  123 ;  B.  v.  Fullagar,  1879,  14  Cox  C.  C.  370 ;  B.  v. 
Newman,  1882,  8  Q.  B.  D.  706 ;  and  In  re  Bdlencontre,  [1891]  2  Q.  B.  122. 

(i.)  Action  against  a  Solicitor  for  Negligence. 
A  solicitor  is  liable  to  his  client  for  damages  arising  from  negligence  in 
the  course  of  his  employment.     He  is  liable  for  his  own  negligence  and  for 
that  of  his  clerk,  of  his  partner,  and  of  his  London  agent  (Simmons  v.  Bose, 
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1862,  31  Beav.  1),  provided  they  were  acting  within  the  limits  of  their 
authority  (see  post,  p.  600).     Only  the  client  or  his  representative  can 
sue:  the  solicitor  is  not  liable  to  a  third  person  who  has  also  sustained 
damage,  for  he  owes  him  no  duty  (Robertson  v.  Fleming,  1861,  4  Macq. 
H.  L.  Cas.   167;   Fish  v.  Kelly,  1864,   17   C.  B.  N.  S.   194).      It  does 
not  matter  whether  the  solicitor  was  to  be  paid  for  his  services  or  had 
agreed  to  act  gratuitously;   it  does  not  matter  whether  he  was  or  was 
not  certificated  at  the  time  (Brown  v.  Tolley,  1874,  31  L.  T.  485).     But  the 
plaintiff  must  state  clearly  and  specifically  in  his  Statement  of  Claim,  or  in 
particulars,  what  the  negligence  is  which  he  charges  against  the  defendant 
(Bettyes  v.  Maynard,  1883, 31  W.  11.  461 ;  49  L.  T.  389).     The  plaintiff  must 
prove  the  alleged  negligence ;  he  must  also  show  that  he  has  suffered  damage 
in  consequence  of  that  negligence.     Nominal  damage  is  apparently  sufficient 
(Godefroy  v.  Jay,  1831,  7  Bing.  413 ;  33  E.  R.  528 ;  Fray  v.  Voules,  1859, 
1  El.  &  El.  839).     It  was  held  in  Cochbum  v.  Edwards,  1881,  18  Ch.  D.  449, 
that  the  difference  between  party  and  party  costs  and  costs  as  between 
solicitor  and  client  could  not  be  given  to  the  plaintiff  by  way  of  damages ; 
but  this  has  since  been  doubted  (Andrews  v.  Barnes,  1888, 39  Ch.  D.  133).  The 
cause  of  action  does  not  abate  on  the  death  of  either  party,  or  on  bankruptcy, 
but  survives  to  or  against  the  personal  representative  or  trustee  in  bank- 
ruptcy (Blyth  v.  Fladgate,  [1891]  1  Ch.  337).     The  Statute  of  Limitations 
will  often  afford  a  defence  to  such  an  action,  for  it  runs,  as  a  rule,  from  the 
time  when  the  solicitor  was  guilty  of  the  alleged  negligence,  and  not  from 
the  time  when  the  client  first  discovered  the  negligence,  nor  from  the  time 
when  consequential  damage  ensued  (Howell  v.  Young,  1826,  5  Barn.  &  Cress. 
259;  Short  v.  M'Oarthy,  1820,  2  Barn.  &  Adol.  626;  Smith  v.  .Fox,  1848, 
6  Hare,  386.    But  see  Booby  v.  Watson,  1888,  39  Ch.  D.  178  ;  51  &  52  Vict, 
c.  59,  s.  8  (1);  and  Somerset  v.  Earl  Poulett,  [1894]  1  Ch.  231). 

What  is  Actionable  Negligence. — A  solicitor  is  bound  to  use  reasonable 
skill  and  diligence  in  the  management  of  the  business  intrusted  to  him  by 
his  client.  Yet,  as  Tindal,  C.J.,  points  out  in  Godefroy  v.  Dalton,  1830,  6 
Bing.  at  pp.  467,  468,  it  is  very  difficult  to  define  the  exact  limits  of  this 
skill  and  diligence,  or  to  trace  precisely  the  dividing  line  between  pardon- 
able error  and  actionable  negligence  (see  Purves  v.  Landell,  1845,  12  CI.  & 
Fin.  91 ;  and  Caldwell  v.  Hunter,  1848,  10  Q.  B.  83).  Still,  many  cases  lie 
clearly  beyond  that  line,  and  these  may  be  grouped  under  three  heads : — 

(a)  Bad  advice. 

(b)  Negligence  in  the  conduct  of  an  action. 

(c)  Omissions,  etc. 

(a)  Bad  Advice. — It  is  the  duty  of  a  solicitor  to  give  his  client  proper 
advice  both  in  litigious  and  non-litigious  matters.  He  should  not  allow  his 
client  to  embark  on  an  improper  or  hazardous  action  or  defence  without 
warning  him  of  the  consequences  (Jacks  v.  Bell,  1828,  3  Car.  &  P.  316  ; 
Allison  v.  Rayner,  1827,7  Barn. &Cress. 441).  He  must  take  care  that  hisclient 
does  not  enter  into  any  covenant  or  make  any  promise  which  would  expose 
him  to  a  greater  degree  of  responsibility  than  is  ordinarily  attached  to  the 
business  in  hand,  without  clearly  understanding  the  extent  of  the.  liability 
which  he  is  undertaking,  and  its  possible  consequences  (Stannard  v. 
Ullithorne,  1834,  10  Bing.  491). 

Thus  it  is  the  duty  of  a  solicitor  to  explain  to  his  client  the  effect  of  a 
mortgage  or  a  bill  of  sale  which  he  is  asked  to  sign  (Bettyes  v.  Maynard, 
1882746  L.  T.  766 ;  49  L.  T.  389 ;  In  re  Haynes,  1880,  15  Ch.  D.  42;  52 ; 
Cockbnrn  v.  Edwards,  1881,  18  Ch.  D.  449 ;  Pooley's  Trustee  v.  Whetham, 
1886,  33  Ch.  D.  111). 
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He  must  therefore  have  an  efficient  knowledge  of  the  ordinary  rules  of 
law,  equity,  and  conveyancing,  and  especially  of  the  procedure  of  our  Courts. 
But  he  is  not  chargeable  with  negligence  if  he  make  a  mistake  on  a  point  of 
law  or  practice  as  to  which  there  is  a  reasonable  doubt  (Kemp  v.  Burt, 
1833,  4  Barn.  &  Adol.  424 ;  Elkington  v.  Holland,  1842, 9  Mee.  &  W.  659).  A 
solicitor  in  such  cases  had  better  consult  counsel,  and  obtain  his  opinion, 
and  act  on  it  accordingly ;  indeed,  his  neglect  to  do  so  might  render  him 
liable,  while,  on  the  other  hand,  his  doing  so  will,  in  general,  protect  him. 
The  opinion,  however,  will  not  have  this  effect  where  it  is  on  a  point  which 
lies  especially  within  the  province  of  a  solicitor  (Cates  v.  Indermaur,  1858 
1F.&  F.  259 ;  Fray  v.  Voules,  1859,  1  El.  &  El.  839 ;  28  L.  J.  Q.  B.  232 ; 
Lee  v.  Walker,  1872,  L.  E.  7  C.  P.  121).  The  solicitor  must  lay  before 
counsel  a  correct  statement  of  the  facts ;  otherwise  the  opinion  which  he 
obtains  will  afford  him  no  protection  (Ireson  v.  Pearman,  1825,  3  Barn.  & 
Cress.  799 ;  Andrews  v.  Hawley,  1857,  26  L.  J.  Ex.  323).  He  will  not  be 
liable  for  mistakes  made  by  counsel,  unless  the  selection  of  such  a  counsel 
was  in  itself  a  negligent  act. 

(b)  Negligence  in  the  Conduct  of  an  Action. — The  solicitor  must  be 
careful  to  select  the  proper  Court  in  which  to  sue.  He  will  be  guilty  of 
negligence  if  he  sues  in  a  Court  of  limited  jurisdiction  for  a  debt  contracted 
outside  its  jurisdiction  (Williams  v.  Gibbs,  1836,  5  Ad.  &  E.  208  ;  and  see 
Cox  v.  Leech,  1857,  1  C.  B.  N.  S.  617 ;  26  L.  J.  C.  P.  125).  He  must  be 
clear  what  his  client's  cause  of  action  is,  and  sue  in  proper  form.  Thus  a 
solicitor  was  held  liable  in  damages  who  was  instructed  by  a  master  to 
proceed  against  his  apprentices  for  misconduct,  and  took  proceedings  under 
a  statute  which  related  only  to  servants  and  not  to  apprentices  (Hart  v. 
Frame,  1839,  6  CI.  &  Fin.  193). 

So  if  a  solicitor  be  instructed  to  defend  an  action,  and  suffer  judgment 
to  go  by  default,  he  is  guilty  of  gross  negligence,  and  it  is  no  answer  for  him 
to  show  that  his  client  had  no  defence,  except,  indeed,  to  mitigate  the  damages 
(Godefroy  v.  Jay,  1831,  7  Bing.  413  ;  33  E.  E.  528). 

Then  a  solicitor  must  make  himself  master  of  his  client's  case;  he 
must  not  merely  note  what  the  client  tells  him,  he  must  himself 
make  proper  inquiries  (Thwaites  v.  Mackerson,  1828,  3  Car.  &  P.  341 ; 
Gill  v.  Lougher,  1830,  1  Cromp.  &  J.  170 ;  35  E.  E.  697).  It  is  the  duly 
of  the  solicitor  to  tell  his  client  what  evidence  will  be  needed,  to  obtain 
from  him  all  relevant  documents  and  information  in  his  possession,  and  to 
procure  from  other  sources  all  evidence  reasonably  necessary  to  support 
his  case.  He  must  acquaint  himself  with  the  facts,  subpoena^  the  necessary 
witnesses,  and  take  a  careful  proof  of  their  evidence  (Godefroy  v.  TJalton, 
1830,  6  Bing.  460, 468 ;  31  E.  E.  467).  He  will  also  be  guilty  of  negligence 
if  he  does  not  properly  instruct  counsel ;  if  he  does  not  deliver  briefs  in  due 
time ;  if  he  does  not  watch  the  list,  and  inform  his  client  and  the  witnesses 
when  the  case  is  in  the  list  for  the  day.  He  must  be  present  in  Court  when 
the  case  is  called  on  ;  and  it  is  no  excuse  for  his  absence  that  it  was  called 
on  unexpectedly  or  out  of  its  turn,  or  sent  into  another  Court  (Hawkins  v. 
Harwood,  1849,  4  Ex.  Eep.  503).  But  he  will  not  be  liable  for  the  absence, 
neglect,  or  want  of  attention  of  the  counsel  retained  by  him  in  an  action 
(Lowry  v.  Guilford,  1832,  5  Car.  &  P.  234). 

(c)  Omissions,  etc. — A  solicitor  now  acts  for  his  clients  in  so  many  and 
in  such  various  matters  that  it  is  impossible  to  lay  down  any  general  rule 
defining  his  liability  for  negligence  in  all  cases.  It  must  suffice  to  say 
here,  first,  that  a  solicitor  is  liable  if  he  disregards  and  neglects  to  carry  out 
his  client's  lawful  instructions  in  any  material  particular,  and  the  client 
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suffers  in  consequence  any  pecuniary  loss.  But  he  is  not  responsible  for 
such  disobedience  if  his  client  instructed  him  to  do  some  dishonourable 
or  reprehensible  act  {Johnson  v.  Alston,  1808,  1  Camp.  176).  But,  in  the 
second  place,  a  solicitor  must  do  more  than  merely  obey  instructions.  His 
client  may  not  understand  his  position,  or,  still  more  probably,  may  not 
know  what  steps  are  necessary  to  safeguard  his  interests.  It  is  the  duty  of 
the  solicitor  to  see  that  his  client  is  duly  protected,  and  to  insist  that  all 
proper  precautions  be  taken. 

Thus,  if  his  client  has  consented  to  sue  or  to  defend  an  action  on  behalf 
of  another,  the  solicitor  should  of  his  own  motion  advise  his  client  to  insist 
on  having  an  indemnity,  and,  in  the  case  of  a  defendant,  an  indemnity  that 
will  cover  costs  and  damages  {Graham  v.  Lawrence,  1858,  1  F.  &  F.  285). 
He  must  not  wait  for  the  client  to  suggest  that  an  indemnity  would  be 
advisable.  Moreover,  it  is  his  duty  to  see  that  his  client  does  not  rashly 
enter  into  inconsiderate  engagements.  He  must  carefully  investigate  any 
suspicious  transaction  which  he  is  instructed  to  carry  into  effect,  and  satisfy 
himself  before  giving  it  his  approval  that  it  is  for  his  client's  benefit  to 
confirm  the  arrangement  {Montmorency  v.  Levereux,  1840,  7  CI.  &  Fin.  188 ; 
Cooper  v.  Stephenson,  1852,  21  L.  J.  Q.  B.  292). 

If  a  solicitor  be  instructed  merely  to  draw  up  a  mortgage  or  other 
security  he  is  not  bound  to  inquire  into  the  value  of  the  property  mortgaged. 
But  if  he  is  employed  to  find  an  investment  he  must  use  due  diligence 
in  ascertaining  the  value  of  the  security  on  which  he  advises  his  client  to 
invest  {Hayne  v.  Rhodes,  1846,  8  Q.  B.  342  ;  15  L.  J.  Q.  B.  137 ;  Brumbridge 
v.  Massey,  1858,  28  L.  J.  Ex.  58 ;  Booby  v.  Watson,  1888,  39  Ch.  D.  178). 
If  he  advises  his  client  to  invest  his  money  on  a  particular  security,  it  is 
his  duty  to  see  that  the  security  is  "  adequate  in  point  of  value,  and  proper 
in  point  of  form "  (per  Stirling,  J.,  in  Stokes  v.  Prance,  [1898]  1  Ch. 
at  p.  223). 

(ii.)  Refusal  to  Pay  Costs. 

The  client  may  properly  refuse  to  pay  for  work  negligently  or  unskil- 
fully done.  Hence  negligence  is,  as  we  have  seen  (Bill  of  Costs,  Action 
on,  vol.  ii.  p.  86),  a  defence  to  an  action  on  a  solicitor's  bill,  or  to  certain 
items  of  it.  A  solicitor  cannot  recover  costs  for  any  work  done  by  him,  or 
for  money  paid  by  him  {Lewis  v.  Samuel,  1846,  8  Q.  B.  685),  which  has 
proved  wholly  useless  to  the  client  through  the  solicitor's  gross  negligence 
or  unskilfulness  {Hill  v.  Feather stonhaugh,  1831,  7  Bing.  569 ;  Huntley  v. 
Bulwer,  1839,  6  Bing.  1ST.  C.  Ill),  or  which  is  unnecessary  for  accomplishing 
the  object  for'  which  he  was  employed  {In  re  Barrow,  1853,  24  L.  J.  Ch.  126  ; 
and  see  Order  65,  r.  11,  post,  p.  596).  If  a  solicitor  conducting  an  action 
commit  an  act  of  negligence  which  renders  useless  all  the  work  which  he 
has  done,  he  cannot  recover  any  portion  of  his  bill  of  costs  {Bracey  v.  Carter, 
1840,  12  Ad.  &  E.  373  ;  Stokes  v.  Trumper,  1855,  2  Kay  &  J.  232).  Whether 
or  not  the  work  is  wholly  useless,  and  whether  or  not  it  was  rendered  use- 
less by  the  plaintiffs  negligence,  are  questions  of  fact  for  the  jury  {Hill  v. 
Featherstonhaugh,  supra ;  Lax  v.  Ward,  1816,  1  Stark.  409  ;  Chapman  v. 
Van  Toll,  1857,  8  El.  &  Bl.  396 ;  27  L.  J.  Q.  B.  1).  And  the  jury  may 
divide  the  bill  and  disallow  particular  items  as  altogether  useless  {Shaw  v. 
Arden,  1832,  9  Bing.  287,  291 ;  35  E.  B.  526).  But  they  cannot  discard 
any  item  that  is  charged  for  work  that  has  been  partly  useful  {Fletcher  v. 
Winter,  1862,  3  F.  &  F.  138).  Thus  where  a  solicitor  brought  an  action 
in  a  wrong  Court,  and  was  therefore  debarred  from  recovering  any  of  the 
costs  incurred  in  that  Court,  he  was  yet  allowed  to  recover  the  costs  of  his 
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letters  before  action  {Cox  v.  Leech,  1857,  1  C.  B.  K  S.  617 ;  26  L.  J.  C.  P. 
125).  Where  the  plaintiff's  negligence  or  want  of  skill  has  caused  the 
defendant  an  injury,  and  not  merely  increased  the  amount  of  the  bill  of 
costs  sued  on,  the  defendant  must  either  counter-claim  or  bring  a  separate 
action  for  damages  {Tempter  v.  M'Lachlan,  1806,  2  Bos.  &  P.  N.  E.  136  ; 
and  see  Davis  v.  Hedges,  1871,  L.  E.  6  Q.  B.  687). 

(hi.)  Summary  Jurisdiction. 

The  Court  has  a  general  jurisdiction  over  its  officers  to  compel  them  to 
do  their  duty.  It  will  therefore,  in  a  clear  case  of  breach  of  duty,  order  a 
solicitor  to  pay  over  money  in  his  hands,  to  deliver  up  deeds,  or  to  carry 
out  any  professional  undertaking.  Such  an  order  is  made  on  a  summary 
motion,  or  application  at  chambers,  made  by  the  client. 

But  the  Court  will  not  compel  a  solicitor  to  hand  over  moneys  received 
for  his  client,  or  to  deliver  up  deeds  and  papers  on  which  he  has  a  lien, 
except  on  payment  of  all  moneys  due  to  him.  And  this  summary 
jurisdiction  will  only  be  exercised  in  cases  in  which  the  relation  between 
the  parties  is  strictly  that  of  solicitor  and  client.  The  Court  will  not 
interfere  in  this  way  where  the  solicitor  received  the  money,  or  holds  the 
papers  as  trustee  or  general  agent  of  the  client,  or  as  his  debtor  or  creditor. 
But  it  will  in  a  proper  case  enforce  any  undertaking  given  by  a  solicitor  in 
his  professional  character,  although  no  action  could  be  brought  on  it  by 
reason  of  the  Statute  of  Frauds  or  the  Statute  of  Limitations,  the  aim  of 
the  Court  being  to  secure  that  its  officers  act  honestly.  So  the  Court  will 
exercise  its  disciplinary  powers  over  its  officer,  although  there  is  no 
privity  of  contract  between  the  applicant  and  the  solicitor  {Ex  parte 
Edwards,  1881,  8  Q.  B.  D.  262 ;  In  re  Pomeroy  &  Tanner,  [1897]  1  Ch. 
284);  and  although  the  applicant  may  have  already  brought  an  action 
against  the  solicitor  and  recovered  judgment  against  him  {In  re  Grey,  [1892] 
2  Q.  B.  440 ;  and  see  Godfrey  v.  George,  [1896]  1  Q.  B.  48) :  and  although 
the  client  has  since  the  issue  of  the  writ  of  attachment  accepted  a  sum  of 
money  in  part  payment  {In  re  Fereday,  [1895]  2  Ch.  437) ;  and  although 
the  solicitor  may  have  been  since  struck  off  the  roll ;  it  is  sufficient  that  he 
was  an  officer  of  the  Court  at  the  time  of  the  alleged  misconduct,  or  at  the 
date  of  the  order  which  he  has  disobeyed  {In  re  Strong,  1886,  32  Ch.  D. 
342).  The  provisions  of  the  various  Solicitors'  Acts  for  enforcing  the 
delivery  and  taxation  of  a  bill  of  costs  have  in  no  way  impaired  the 
inherent  jurisdiction  of  the  Court  over  its  officers  {Storer  &  Co.  v.  Johnson 
&  Weaiherall,  1890,  15  App.  Cas.  203).  But  where  an  action  for  damages 
for  negligence,  or  an  ordinary  summons  under  the  Solicitors'  Acts  for  a  bill 
of  costs  and  a  cash  account,  would  meet  the  case,  the  Court  will  not 
interfere  summarily. 

It  may  be  well  to  add  a  few  (out  of  many  possible)  instances  in  which 
the  Court  exercises  its  summary  jurisdiction  over  solicitors. 

1.  Any  solicitor  who  fails  to  loyally  fulfil  any  undertaking  given  by  him 
as  an  officer  of  the  Court  is  liable  to  attachment,  e.g.  if  he  fail  to  appear  to 
a  writ  in  accordance  with  an  undertaking  to  that  effect  (Order  12,  r.  18), 
or  to  refund  costs  paid  to  him  on  an  appeal  on  his  undertaking  to  repay 
them  should  the  appeal  be  successful  {Swyny  v.  Harland,  [1894] 
1  Q.  B.  707). 

2.  Every  solicitor  must  promptly  pay  all  moneys  due  from  him  in  his 
character  of  an  officer  of  the  Court  (as  distinct  from  that  of  an  ordinary 
litigant).  If  he  fail  to  comply  with  an  order  for  such  a  payment,  he 
can  be  attached  for  his  disobedience,  in  spite   of  sec.  4  of  the  Debtors 
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Act,  1869  (In.  re  A  Solicitor,  [1895]  2  Ch.  66).  For  disobedience  to  an 
order  of  the  Court  made  against  a  solicitor  as  an  officer  of  the  Court  is  a 
contempt  of  a  criminal  nature  (In  re  Freston,  1883,  11  Q.  B.  D.  545  ; 
In  re  Dudley,  1883,  12  Q.  B.  D.  44). 

3.  If  a  solicitor  appeals  from  a  proper  order  not  in  the  interests  of  his 
client  but  for  purposes  of  his  own,  and  the  appeal  fails,  the  solicitor  will 
be  ordered  to  indemnify  his  client  against  the  costs  of  the  appeal  (Harbin 
v.  Masterman,  [1896]  1  Ch.  351 ;  and  see  In  re  Jones,  1870,  L.  E.  6  Ch. 
497). 

4.  Where  a  solicitor  misleads  the  Court  by  not  bringing  before  it  all 
necessary  facts,  he  may  be  ordered  to  make  good  any  deficiency  caused 
by  the  suppression  of  such  facts,  and  also  to  pay  costs  (In  re  Dangar's 
Trusts,  1889,  41  Ch.  D.  178). 

5.  Where  negligence  or  other  breach  of  duty  is  committed  by  a  solicitor 
in  a  matter  of  which  the  Court  has  seisin,  the  Court,  though  it  cannot  then 
and  there  mulct  him  in  damages  for  his  misconduct,  can  summarily  order 
the  solicitor,  as  its  officer,  to  make  good  the  loss  actually  occasioned 
thereby  (Marsh  v.  Joseph,  [1897]  1  Ch.  213). 

6.  If  a  solicitor  files  an  affidavit  containing  matter  which  is  at  once 
scandalous,  irrelevant,  and  false,  the  scandalous  matter  will  be  struck  out, 
and  the  solicitor  will  be  ordered  to  pay  all  the  costs  of  the  application  to 
be  taxed  as  between  solicitor  and  client  (Ex  parte  Simpson,  1809,  15  Ves. 
476 ;  10  E.  E.  104).  Where  a  solicitor  inserted  scandalous  matter  in  an 
answer  to  a  bill,  and  put  counsel's  name  to  it  without  any  authority  from 
counsel,  the  Court  committed  the  solicitor  and  ordered  him  to  pay  the  costs, 
which  the  master  taxed  at  £150  (Bishop  v.  Willis,  1749,  5  Beav.  83  n.). 
But  "nothing  can  be  scandalous  which  is  relevant"  (per  Cotton,  L. J.,  in 
Fisher  v.  Owen,  1878,  8  Ch.  D.  at  p.  653). 

7.  If  an  order  made  against  any  party  to  answer  interrogatories,  or  to  . 
make  discovery  or  grant  inspection  of  documents,  be  served   upon   his 
solicitor,  and  he  neglects  without  reasonable  excuse  to  give  notice  thereof 
to  his  client,  he  will  be  liable  to  attachment  (Order  31,  r.  23). 

8.  Whenever  the  trial  of  any  cause  or  matter  cannot  conveniently 
proceed,  because  the  solicitor  for  either  party  has  neglected  to  attend 
personally,  or  by  some  proper  person  on  his  behalf,  or  has  omitted  to 
deliver  any  paper  necessary  for  the  use  of  the  Court  or  judge  and  which 
according  to  the  practice  ought  to  have  been  delivered,  such  solicitor  shall 
personally  pay  to  all  or  any  of  the  parties  such  costs  as  the  Court  or  judge 
may  think  fit  to  award  (Order  65,  r.  5). 

9.  The  Court  may  disallow  as  between  solicitor  and  client  (even  after 
taxation,  Brown  v.  Burdett,  1887,  37  Ch.  D.  207;  45  Ch.  D.  244;  In  re 
Scowby,  [1897]  1  Ch.  741)  any  costs  that  have  been  incurred  improperly, 
or  without  any  reasonable  cause,  or  any  costs  which,  though  properly 
incurred  in  the  first  instance,  have  nevertheless  proved  fruitless  to  the 
client  through  undue  delay  or  any  misconduct  or  default  of  the  solicitor  ; 
and  may  also  order  the  solicitor  to  repay  to  his  client  any  costs  which  the 
client  may  in  consequence  have  been  ordered  to  pay  to  his  opponent  (Order 
65,  r.  11 ;  and  see  In  re  Dartnall,  [1895]  1  Ch.  474). 

(iv.)  Striking  a  Solicitor  off  the  Roll. 

In  addition  to  the  general  summary  jurisdiction  of  the  Court  just  noticed, 

the  Court  has  the  special  power  of  striking  the  name  of  a  solicitor  off  the 

roll  of  solicitors,  or  of  suspending  him  from  practice.     This  power  will,  as 

a  rule,  only  be  exercised  in  grave  cases,  where  the  solicitor's  miscon- 
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duct  is  either  criminal  or  so  dishonest  as  to  render  him  unfit  to  con- 
tinue to  be  an  officer  of  the  Court  {In  re  Blahs,  1860, 3  El.  &  El.  34 ;  30  L.  J 
Q.  B.  32 ;  In  re  Weave,  [1893]  2  Q.  B.  439).  Thus,  a  solicitor  will  be 
atruek  off  the  roll  if  he  has  been  convicted,  or  ought  to  be  convicted,  of  a 
crime  {In  re  Elton,  1897,  13  T.  L.  E.  392),  or  of  an  offence  against  sec.  32 
of  the  Sol.  Act,  1843  {In  re  Kelly,  [1895]  1  Q.  B.  180),  or  if  he  has 
been  guilty  of  gross  misconduct  (whether  professional  or  not),  such 
as  putting  before  the  Court  an  affidavit  which  he  knows  to  be  false, 
or  has  fraudulently  appropriated  moneys  due  to  his  client  or  of  which  he 
is  trustee.  In  many  cases  the  first  step  towards  striking  a  solicitor  off 
the  roll  is  to  call  on  him  to  answer  the  allegations  contained  in  a  certain 
affidavit.  If  he  refuses  to  answer  the  affidavit  within  a  reasonable  time 
after  the  order  to  do  so  is  made  and  served  on  him,  he  may  be  attached, 
and  he  may  also  be  struck  off  the  roll  for  contempt  {In  re  Worman,  1862, 
32  L.  J.  Ex.  83),  or  forbidden  to  apply  to  the  registrar  to  renew  his  certifi- 
cate without  the  leave  of  the  Court  {In  re  Whitehead,  1885,  28  Ch.  D.  614). 
"Where  an  English  solicitor  had  practised  in  a  colony,  the  mere  fact  that  he 
has  been  struck  off  the  roll  there  for  professional  misconduct  is  not  suffi- 
cient ground  for  striking  him  off  the  roll  here ;  the  Court  here  will  require 
evidence  of  the  facts  constituting  the  alleged  misconduct  {In  re  A  Solicitor, 
[1898]  1  Q.  B.  331). 

Procedure. — An  important  alteration  in  procedure  was  made  by  sees. 
12-15  of  the  Sol.  Act,  1888  (51  &  52  Vict.  c.  65).  It  is  true  that  the 
Master  of  the  Eolls,  or  any  judge  of  the  High  Court  of  Justice,  may,  not- 
withstanding anything  in  this  Act,  exercise  any  jurisdiction  over  solicitors 
which  he  might  have  exercised  if  the  Act  had  not  been  passed  (s.  19). 
Still,  in  the  absence  of  very  special  circumstances,  the  new  procedure  created 
by  this  Act  should  be  adopted.  Sec.  13  enacts  that  any  application  to 
Strike  the  name  of  a  solicitor  off  the  roll  of  solicitors  (whether  at  the 
instance  of  the  solicitor  himself  or  any  other  person),  or  to  require  a 
solicitor  to  answer  the  allegations  contained  in  an  affidavit,  should  be  made 
to  a  committee  of  the  Incorporated  Law  Society,  and  be  heard  by  that  com- 
mittee, in  accordance  with  rules  made  under  the  authority  of  this  Act. 
These  rules  have  been  recently  revised  (May  1898),  and  are  set  out  in  their 
-  present  form  in  the  law  Times  Journal,  vol.  cv.  on  p.  62.  The  committee 
consists  of  not  less  than  three  nor  more  than  seven  members  of  the  council 
of  the  Incorporated  Law  Society,  selected  for  the  purpose  by  the  Master  of 
the  Eolls.  It  may  sit  in  two  divisions,  each  consisting  of  not  less  than 
three  members ;  no  application  can  be  heard  before  less  than  three  members 
of  the  committee  (s.  12).  The  committee  is  a  Court ;  it  can  administer  an 
oath  (s.  14) ;  its  proceedings  are  judicial,  and  are  therefore  absolutely  privi- 
leged {Lilley  v.  Boney,  1892,  61  L.  J.  Q.  B.  727  ;  8  T.  L.  E.  642).  It  fixes 
the  times  and  places  of  its  sittings,  and  may  adjourn  any  case  from  time  to 
time. 

An  application  to  the  committee  to  strike  a  solicitor  off  the  roll,  or  to 
require  him  to  answer  an  affidavit,  must  be  in  writing  signed  by  the 
applicant,  whose  address  and  profession  or  occupation  must  be  stated. 
He  must  also  make  or  join  in  an  affidavit,  stating  concisely,  and  with 
all  material  dates,  the  matters  of  fact  on  which  he  relies  in  support  of 
his  applieation.  He  need  not  set  out  his  evidence ;  but  he  may  attach  a 
copy  of  any  material  correspondence  as  an  exhibit  to  his  affidavit. 

The  applicant  is  not  necessarily  the  client  of  the  solicitor ;  any  person 
aggrieved,  or  anyone  having  official  cognisance  of  the  matter  (such  as,  for 
instance,   an  official   receiver),  may  apply  to  the   committee.     When  an 
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application  against  a  solicitor  has  once  been  lodged,  it  cannot,  under  any 
circumstances,  be  withdrawn  without  the  leave  of  the  committee,  which 
must  be  applied  for  on  the  day  fixed  for  the  hearing,  or  (by  leave)  at  some 
other  meeting  of  the  committee. 

If  the  case  made  by  the  affidavit  appear  to  the  committee  to  require  an 
answer  from  the  solicitor,  they  appoint  a  day  for  hearing  the  application. 
A  copy  of  the  application  and  of  the  affidavit,  together  with  notice  of  the 
day  fixed  for  the  hearing,  is  sent  by  the  registrar  to  the  solicitor  at  his  last 
known  place  of  abode  or  business.  Notice  of  the  day  fixed  is  also  sent  to 
the  applicant. 

If  the  case  made  by  the  affidavit  does  not  appear  to  the  committee  to 
call  for  answer  from  the  solicitor,  the  applicant  is  so  informed.  If  dis- 
satisfied with  the  decision  he  can  renew  his  application  to  the  committee 
upon  additional  evidence. 

The  applicant  and  the  solicitor  respectively  must  furnish  to  the  registrar 
and  to  each  other  a  list  of  the  documents  which  they  respectively  propose 
to  put  in.  Such  list  should  sufficiently  identify  the  documents  included  in 
it,  and  state  whether  they  are  originals  or  copies,  and  must,  unless  other- 
wise ordered  by  the  committee,  be  furnished  by  the  applicant  at  least 
fourteen  days  before  the  day  of  hearing,  and  by  the  solicitor  within  seven 
days  after  he  has  received  the  list  furnished  by  the  applicant.  These  lists 
are  equivalent  to  the  ordinary  notice  to  produce  and  admit  the  documents 
referred  to  therein.  Either  party  may  inspect  and  obtain  copies  of  the 
documents  included  in  the  list  furnished  by  the  other.  The  committee 
will  not  allow  either  party  to  put  in  evidence  at  the  hearing  any  document 
not  included  in  the  list  furnished  by  him  without  giving  to  the  other  side 
time  to  inspect  and  consider  it,  if  in  their  opinion  any  injustice  or  hardship 
would  be  caused  by  his  not  having  had  any  previous  opportunity  to  do  so. 

All  notices  may  be  served  by  registered  letter,  and  the  service  is  suffi- 
ciently proved  by  evidence  that  the  notice  was  properly  addressed  and  posted. 
Either  party  desiring  to  compel  the  attendance  of  a  witness  can  obtain 
a  certificate  from  the  committee  authorising  him  to  apply  to  a  judge  in 
chambers  for  an  order  for  the  issue  of  a  suhipazna  ad  testificandum  or  duces 
tecum. 

At  the  hearing  either  party  may  appear  in  person  or  by  counsel  or 
solicitor.  The  committee  will  not  hear  a  solicitor's  clerk  or  any  other 
agent.  If  the  committee  see  fit  they  may  appoint  a  solicitor  to  represent 
the  applicant,  and  the  costs  of  such  solicitor  will  be  paid  out  of  the  funds 
of  the  society. 

The  committee  may  proceed  in  the 'absence  of  either  party,  if  they  are 
of  opinion  that  such  absence  is  the  result  of  gross  negligence  or  of  an  inten- 
tion to  avoid  or  delay  proceedings.  The  complainant  must  be  prepared 
with  evidence  to  show  that  such  is  the  case. 

If  the  solicitor  does  not  appear  at  the  hearing  and  the  committee  deter- 
mine to  proceed  in  his  absence,  and  in  any  other  case  with  the  consent  in 
writing  of  the  solicitor,  the  committee  may,  either  as  to  the  whole  case  or 
as  to  any  particular  fact  or  facts,  receive  and  act  upon  evidence  given  by 
affidavit,  including  the  affidavit  or  affidavits  upon  which  the  application  is 
made.  All  such  affidavits  must  be  sworn  in  accordance  with  the  pro- 
visions of  the  Commissioners  for  Oaths  Act,  1889.  In  all  other  cases 
the  evidence  is  given  orally.  The  committee  is  expressly  authorised  by  see. 
14  of  the  Sol.  Act,  1888,  to  administer  oaths  and  take  affirmations  on 
the  hearing  of  any  application  made  to  them  under  the  Act.  The  chairman 
administers  the  oath,  and  the  witnesses  are  examined  and  cross-examined, 
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and  the  whole  hearing  is  conducted,  so  far  as  possible,  like  an  ordinary- 
action  at  nisiprius.  The  applicant  must  in  every  case  attend  and  be  prepared 
to  give  oral  evidence.  The  committee  may  at  any  moment  stop  the  pro- 
ceedings on  the  ground  that  no  primd  facie  case  of  professional  misconduct 
has  been  made  out  by  the  affidavit  or  evidence  calling  for  an  answer  (B.  v. 
Incorporated  Law  Society,  [1896]  1  Q.  B.  327). 

At  the  close  of  the  inquiry  tbe  committee  embody  their  finding  in  a 
report,  which  must  be  signed  by  the  chairman  of  the  committee,  and  is  then 
filed  in  the  Central  Office  of  the  High  Court  of  Justice,  with  the  affidavit  of 
the  applicant.  A  copy  of  the  report  is  sent  to  both  the  applicant  and  the 
solicitor.  If  it  is  favourable  to  the  solicitor,  the  duties  of  the  committee 
are  at  an  end ;  it  need  not  take  any  further  proceeding  (B.  v.  Incorporated 
Law  Society,  [1896]  1  Q.  B.  327).  But  the  applicant,  if  still  dissatisfied,  may 
himself  bring  the  report  before  the  Court,  and  apply  for  an  order  striking 
the  solicitor  off  the  roll,  or  requiring  him  to  answer  the  allegations  contained 
in  the  affidavit,  although  the  committee  is  of  opinion  that  there  is  no  primd 
facie  case  of  misconduct  against  the  solicitor.  The  solicitor,  on  the  other 
hand,  may  apply  to  a  judge  at  chambers  (In  re  A  Solicitor,  1898,  105  L.  T. 
Jo.  298),  for  an  order  that  the  applicant  pay  him  the  costs  occasioned  by 
the  unsuccessful  application. 

If,  however,  the  finding  of  the  committee  is  adverse  to  the  solicitor,  it  is  the 
duty  of  the  society  to  bring  the  report  before  the  Court  (s.  13).  The  report  is 
accordingly  set  down  by  the  society  for  consideration  by  the  Court.  Notice- 
is  sent  to  the  parties  of  the  day  for  which  it  is  entered,  and  counsel  on 
behalf  of  the  Incorporated  Law  Society  will  be  instructed  to  appear.  The 
applicant  is  also  entitled  to  attend  or  be  represented;  and  so,  of  course,  is 
the  solicitor.  The  report  of  the  committee  has  the  same  effect,  and  will  be 
treated  by  the  Court  in  the  same  manner,  as  a  report  of  a  Master  of  the 
Court.  It  is  by  no  means  conclusive;  the  Court  may  make  such  order 
thereon  as  it  sees  fit.  Thus,  where  the  committee  had  reported  that  though 
the  conduct  of  a  solicitor  was  extremely  reprehensible,  they  did  not  find 
him  guilty  of  professional  misconduct,  the  Divisional  Court  and  the  Court, 
of  Appeal  took  a  graver  view  of  the  solicitor's  conduct,  and  suspended  him 
for  two  years  (In  re  Davies,  1898,  14  T.  L.  B.  332).  If  on  consideration  of 
the  report  the  Court  makes  an  order  adverse  to  the  solicitor,  the  registrar 
must  make  such  entry  on,  or  alteration  in,  the  roll  of  solicitors  as  is  involved 
in  the  order.  In  some  cases,  even  though  the  solicitor  be  not  struck  off  the 
roll,  an  order  will  be  made  that  he  should  bring  money  into  Court,  and 
that  he  pay  all  the  costs  of  the  application.  If  he  do  not  pay  the  money 
into  Court,  he  may  be  attached.  If  in  any  case  he  fail  to  pay  costs  which 
he  has  been  ordered  to  pay,  the  proper  procedure  is  to  bring  an  action  for 
them  (Godfrey  v.  George,  [1896]  1  Q.  B.  49).  And  such  an  action  will  lie, 
although  the  plaintiff  had  previously  made  an  unsuccessful  application  to 
the  Court  to  attach  the  solicitor  for  disobedience  to  the  order  (ibid.). 

An  order  striking  a  solicitor  off  the  roll  is  not  made  in  a  "  criminal 
cause  or  matter"  within  the  meaning  of  sec.  47  of  the  Judicature  Act, 
1873  ;  hence  the  Court  of  Appeal  has  jurisdiction  to  hear  an  appeal  by  the 
solicitor  against  such  order  (In  re  Eede,  1890,  25  Q.  B.  D.  228;  In  re 
Davies,  supra). 

As  to  striking  a  solicitor  off  the  roll  at  his  own  request,  see  ante,  p.  578. 

IX.  Partnerships  between  Solicitors. 
Only  duly  qualified  solicitors  can  carry  on  legal  business  in  partnership. 
Any  agreement  or  arrangement,  which  is  in  fact  a  partnership  between  a 
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solicitor  and  an  unqualified  person,  is  illegal ;  and  the  solicitor  may  be 
struck  off  the  roll,  and  the  unqualified  person  is  liable  to  criminal  pro- 
ceedings under  sec.  32  of  the  Sol.  Act,  1843.  This,  however,  will  not 
prevent  the  executors  of  a  deceased  partner  receiving  his  share  of  the 
profits  of  the  business  conducted  by  the  surviving  partners,  if  they  are 
entitled  so  to  do  by  a  provision  in  the  partnership  deed. 

Pupils  may  be  articled  either  to  the  firm  or  to  one  partner.  Each 
partner  may  have  two  pupils,  if  the  firm  has  none ;  and  the  premium, 
in  the  absence  of  any  special  agreement,  belongs  to  the  individual  partner 
and  not  to  the  firm.  If  the  pupils  are  bound  to  the  firm,  the  firm  can 
have  only  two  pupils,  however  many  partners  it  may  contain,  and  in 
this  case  the  premium  belongs  to  the  partnership. 

Where  one  partner  holds  an  office,  e.g.  as  town  clerk  or  clerk  to  justices, 
the  salary,  in  the  absence  of  express  agreement,  belongs  to  him  exclusively. 
But  a  clause  is  generally  inserted  in  the  deed  of  partnership  providing  that 
the  salary  and  all  other  benefits  derived  from  the  appointment  shall  be 
treated  as  partnership  assets.  And  this  is  only  fair,  as  the  time  of  that 
partner  is  occupied  with  business  in  which  the  firm  has  no  interest. 

Liability  of  one  Partner  for  the  Acts  and  Defaults  of  Another. — This 
liability  is  extensive,  and  solicitors  should  be  very  careful  in  choosing 
their  partners.  A  solicitor  is  of  course  liable  for  every  act  or  default  of  his 
partner  of  which  he  has  knowledge,  and  to  which  he  consents.  But  he  is 
also  liable  for  every  act  or  default  done  or  committed  by  his  partner 
within  the  scope  of  the  ordinary  business  of  the  firm,  although  he  had  no 
notice  of  it ;  for  each  partner  is  the  agent  of  the  other  with  regard  to  all 
matters  within  that  scope  (Blyth  v.  Fladgate,  [1891]  1  Ch.  337).  Where 
the  name  of  a  firm  of  solicitors  appears  upon  the  records  of  any  Court  as 
solicitors  for  a  party  to  a  suit,  each  partner  is,  primd  facie,  personally  liable 
for  any  misconduct  on  the  part  of  any  member  of  the  firm  (In  re  Manly, 
1856,  3  Srn.  &  G.  375 ;  26  L.  J.  Ch.  313). 

Thus,  it  is  part  of  the  ordinary  business  of  a  firm  of  solicitors  that  has 
the  conduct  of  a  sale  by  the  Court  to  pay  the  deposits  into  Court  for  the 
auctioneer.  Hence  if  one  member  of  such  a  firm  receives  a  deposit  from 
the  auctioneer,  and  misappropriates  it,  his  partners  are  liable  (Biggs  v. 
Bree,  1882,  51  L.  J.  Ch.  363 ;  46  L.  T.  8).  But  it  is  not  part  of  the  ordinary 
business  of  a  solicitor  to  receive  the  purchase-money  belonging  to  his 
client,  or  the  repayment  of  mortgage-money;  and  one  partner  is  not 
therefore  liable  for  the  misapplication  of  money  so  received  by  his  partner 
without  his  knowledge  (Bourdillon  v.  Roche,  1858,  27  L.  J.  Ch.  681 ; 
Sims  v.  Brutton,  1850,  5  Ex.  802 ;  20  L.  J.  Ex.  41). 

So  a  solicitor  is  generally  liable  for  any  fraud  or  breach  of  trust 
committed  by  his  partner  in  the  course  of  the  professional  business  of  the 
firm  (Blair  v.  Bromley,  1847,  5  Hare,  542 ;  16  L.  J.  Ch.  105,  496 ;  Sawyer 
v.  Goodwin,  1867,  36  L.  J.  Ch.  578;  St.  Aubyn  v.  Smart,  1868,  L.  B.  3  Ch. 
646;  Earl  of  Dundonald  v.  Masterman,  1869,  L.  K.  7  Eq.  504).  But  it  is 
beyond  the  ordinary  scope  of  the  business  of  a  solicitor  for  him  to  receive 
on  deposit,  and  hold  for  his  client,  bonds  payable  to  bearer.  Hence  in  the 
absence  of  clear  notice  of  such  deposit,  one  partner  will  not  be  responsible 
for  the  safe  custody  of  bonds  so  received  by  another  (Gleather  v.  Twisden, 
1883,  24  Ch.  D.  731;  1884,  28  Ch.  D.  340;  Rhodes  v.  Monies,  [1895] 
1  Ch.  236).  Again,  it  is  not  within  the  scope  of  the  implied  authority  of  a 
solicitor  carrying  on  business  in  partnership  to  constitute  himself  a 
constructive  trustee;  he  cannot  therefore  subject  his  innocent  partner  to 
liability  in   that  character   (Mara  v.  Browne,  [1896]  1  Ch.  199 ;  and  see 
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Marsh  v.  Joseph,  [1897]  1  Ch.  213).  As  to  when  a  solicitor  becomes  liable 
as  a  constructive  trustee,  see  Brinsden  v.  Williams,  [1894]  3  Ch.  185. 

One  member  of  a  firm  of  solicitors  has  no  implied  authority  to 
bind  his  partner  by  a  promissory  note  in  the  name  of  the  firm,  though 
given  for  their  debt  (Hedley  v.  Bainbridge,  1842,  3  Q.  B.  316) ;  or  by  a 
post-dated  cheque  (Forsier  v.  Mackreth,  1867,  L.  R.  2  Ex.  163);  or  by 
drawing  or  indprsing'  a  bill  of  exchange  (Garland  v.  Jacomb,  1873,  L.  E. 
8  Ex.  216);  or  by  a  guarantee  (Hasleham  v.  Young,  1844,  5  Q.  B.  833). 
So  one  partner  is  not  liable  for  money  borrowed  without  his  knowledge 
by  another,  even  though  borrowed  in  the  name  of  the  firm  (Plumer  v. 
Gregory,  1874,  L.  R.  18  Eq.  621). 

In  connection  with  an  advance  of  money  on  mortgage,  a  solicitor  may 
be  employed  in  three  ways : — (1)  ministerially  to  draw  up  the  documents 
relative  to  an  advance  which  the  client  has  already  agreed  to  make  on  a 
certain  security ;  (2)  to  find  securities  which  he  is  to  submit  to  his  client, 
who,  if  he  approves  of  them,  will  then  invest  his  money  thereon ;  (3)  to 
receive  his  client's  money,  and  hold  it  till  he  can  find  a  proper  security, 
and  then  invest  it  for  his  client  thereon.  Different  liabilities  attach  to  the 
solicitor  in  each  case  (see  Dooly  v.  Watson,  1888,  39  Ch.  D.  178 ;  Stokes  v. 
Prance,  [1898]  1  Ch.  212).  In  the  first  two  cases,  it  is  submitted,  the 
transaction  falls  properly  within  the  scope  of  the  ordinary  professional 
work  of  a  solicitor ;  and  for  any  negligence  or  misconduct  committed 
therein,  innocent  partners  would  therefore  be  liable.  But  in  the  third 
case  the  solicitor  is  employed  to  do  the  work  of  a  scrivener,  rather  than  a 
solicitor  (see  Sceivenee).  It  has  been  decided,  therefore,  that  one  member 
of  a  firm  of  solicitors  cannot  render  his  co-partners  liable,  simply  by 
receiving  money  indefinitely  for  the  purpose  of  being  subsequently  laid 
out  on  mortgage  securities  not  yet  obtained  (Harman  v.  Johnson,  1853, 
2  El.  &  Bl.  61 ;  22  L.  J.  Q.  B.  297). 

It  was  formerly  held  that  the  liability  of  an  innocent  solicitor  for  a  debt 
or  liability  incurred  through  any  fraud  or  breach  of  trust  committed  by  his 
partner  was  not  discharged  by  his  bankruptcy,  owing  to  the  wording  of 
sec.  49  of  the  Bankruptcy  Act,  1869  (Cooper  v.  Prichard,  1883, 11  Q.  B.  D. 
351).  But  the  law  has  been  altered  (Bankruptcy  Act,  1883,  s.  30  (1)), 
and  the  innocent  partner  is  now  discharged.  Where  a  trustee,  who  is  being 
sued  to  replace  a  trust  fund  lost  by  the  default  of  his  co-trustee,  who  was  a 
solicitor,  claims  to  have  the  loss  made  good  by  the  partners  of  that 
defaulting  trustee,  this  is  not  the  claim  for  indemnity  enforceable  by  third- 
party  procedure  under  Order  16,  r.  48 ;  for  the  right  of  the  trustee  now 
sued  to  recover  from  the  partners  of  his  co-trustee  is  not  dependent  on  his 
own  liability  to  replace  the  trust  fund  (  Wynne  v.  Tempest,  [1897]  1  Ch. 
110). 

Dissolution  of  Partnership ;  Goodwill. — The  death  of  a  partner  at  once 
puts  an  end  to  any  existing  partnership.  And  a  dissolution,  caused  thus  or 
in  any  other  way,  at  once  puts  an  end  to  all  retainers ;  as  every  client  is  in 
theory  entitled  to  the  services  of  each  individual  member  of  the  firm 
(Rawlinson  v.  Moss,  1861,  30  L.  J.  Ch.  797).  The  client  is  entitled  at  once, 
if  he  wishes,  to  appoint  a  new  solicitor  to  carry  out  his  business ;  and  his 
papers  must  be  handed  over  to  the  new  solicitor  for  that  purpose  (ibid.). 
The  partnership  deed  usually  disposes  of  the  "goodwill"  on  dissolution, 
and  provides  for  the  apportionment  of  the  clients  of  the  old  firm  with  their 
papers.  But  such  an  arrangement  is  of  course  not  binding  on  the  clients, 
who  are  free  to  consult  and  retain  whomsoever  they  choose,  whether  a 
member  of  the  former  firm  or  not.     In  fact,  "  the  term  '  goodwill '  seems 
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wholly  inapplicable  to  the  business  of  a  solicitor,  which  has  no  local 
existence,  but  is  entirely  personal,  depending  upon  the  trust  and  confidence 
which  persons  may  repose  in  his  integrity  and  ability  to  conduct  their  legal 
affairs"  (per  Lord  Chelmsford,  L.C.,  in  Austen  v.  Soys,  1858,  27  L.  J.  Ch- 
at p.  718). 

X.  Country  Solicitor  and  London  Agent. 

The  certificate  of  a  country  solicitor  does  not  enable  him  to  practise  in 
town.  Hence  nearly  every  country  solicitor  employs  a  London  solicitor  to 
act  as  his  town  agent.  The  ordinary  rules  of  the  law  of  principal  and 
agent  apply  to  such  a  case.  The  country  solicitor  is  alone  answerable  to 
the  client,  the  London  agent  is  answerable  only  to  the  country  solicitor, 
for  any  negligence  or  misconduct  (In  re  Farman,  1897,  14  T.  L.  E.  20). 
The  London  agent  owes  no  direct  duty  to  the  lay  client,  whose  only  remedy, 
therefore  (at  all  events  in  the  absence  of  fraud),  is  against  the  country 
solicitor  (Simmons  v.  Hose,  1862,  31  Beav.  1).  There  is  no  privity  between 
the  client  and  the  London  agent ;  hence  the  client  cannot  sue  the  agent 
for  money  recovered  to  his  use  (Collins  v.  Brook,  1860,  29  L.  J.  Ex.  255), 
or  on  any  other  implied  contract.  The  country  solicitor  is,  in  fact,  the 
client  of  the  London  agent;  the  lay  client  is  the  client  of  the  country 
solicitor  alone.  If,  however,  it  appears  that  money  has  been  received  in  an 
action  by  the  London  agent,  without  authority,  either  from  the  client  or 
the  country  solicitor,  the  Court  will,  if  the  agent  be  a  solicitor  of  the  Court, 
compel  him,  upon  application,  to  pay  over  the  proceeds  to  the  client, 
although  the  country  solicitor  be  indebted  to  the  London  agent  in  a  greater 
sum  on  other  accounts  (Bobbins  v.  Fennell,  1847,  11  Q.  B.  248 ;  Ex  parte 
Edwards,  1881,  8  Q.  B.  D.  262).  But  not  where  the  money  is  given  by  the 
client  to  the  country  solicitor,  and  by  him  forwarded  to  the  London  agent 
(Cobb  v.  Becke,  1845,  6  Q.  B.  930;  and  see  Peatfield  v.  Barlow,  1869, 
L.  B.  8  Eq.  61). 

The  London  agent  must,  when  required,  deliver  a  bill  of  costs  to  the 
country  solicitor ;  and  such  a  bill  is  taxable  (Smith  v.  Dimes,  1849,  4  Ex. 
Kep.  32 ;  19  L.  J.  Ex.  60  ;  In  re  Nelson,  Son,  &  Hastings,  1885,  30  Ch.  D.  1 ; 
Storer  &  Co.  v.  Johnson  &  Weatherall,  1890, 15  App.  Cas.  203).  The  country 
solicitor  in  his  turn  ought  to  incorporate  the  detailsof  the  charges  of  theLondon 
agent  in  his  bill  of  costs  against  the  lay  client  (In  re  Pomeroy  &  Tanner,  [1897] 
1  Ch.  284).  A  London  solicitor  acting  as  agent  for  a  country  solicitor  has  a 
general  lien  against  the  country  solicitor  upon  any  money  recovered  in  an 
action,  for  all  costs  for  agency  business,  and  disbursements  due  from  the 
country  solicitor,  whether  in  the  particular  action  or  in  any  other  proceed- 
ings. But  as  between  the  London  agent  and  the  client,  the  lien  of  the 
former  extends  only  to  the  costs  of  the  particular  action  in  which  he  is 
engaged  (Lawrence  v.  Fletcher,  1879,  12  Ch.  D.  858).  The  usual  agency 
terms  are  that  the  London  agent  is  entitled  to  half  the  profit  charges,  and 
to  be  repaid  all  out-of-pocket  expenses.  But  where  the  London  firm  and 
the  country  firm  have  a  common  partner  the  usual  agency  fees  will  not  be 
allowed  (In  re  Borough  Building  Society,  [1894]  1  Ch.  289). 

XL  Solicitor's  Eemuneration. 
A  solicitor  is  entitled,  like  any  other  professional  man,  to  be  remunerated 
for  his  services ;  but  standing  as  he  does  in  a  special  and  fiduciary  relation 
towards  his  client,  the  amount  of  his  remuneration  is  not  left  to 
be  determined  by  the  ordinary  principles  of  contract.  On  the  contrary, 
any  agreement  on  the  subject  that  he  may  make  with  his  client  must 
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comply  with  certain  conditions,  and  the  burden  of  sustaining  the  agreement 
if  impeached  will  be  thrown  on  the  solicitor  {In  re  Baylis,  1896,  2  Ch. 
p.  119,  per  Kay,  L. J.) ;  while  if  the  parties  have  made  no  special  agreement, 
the  solicitor,  before  he  can  sue  for  payment,  must  render  a  detailed  statement 
of  the  work  done,  and  his  charges  for  the  same,  in  the  form  of  a  bill  of 
costs ;  and  only  such  charges  can  be  made  as  are  allowed  by  law  (see  Bill 
of  Costs,  ante,  vol.  ii.  p.  78 ;  XII.  Reference  to  Taxation,  infra,  p.  611). 

Agreements  for  Remuneration. — An  agreement  for  the  remuneration  of 
a  solicitor,  to  be  binding  on  both  parties,  must  be  in  writing,  a  parol 
agreement,  though  it  may,  it  seems,  be  enforced  against  the  solicitor 
(Ibberson  v.  Neck,  1886,  2  T.  L.  R.  427 ;  Jennings  v.  Johnson,  1873,  L.  R.  8 
C.  P.  425),  being  void  against  the  client  {In  re  Russell,  Son,  &  Scott,  1885, 
30  Ch.  D.  114 ;  In  re  Raven,  1881,  45  L.  T.  742).  Practically,  agreements 
for  the  remuneration  of  a  solicitor  are  almost  invariably  made  in  writing,  and 
the  law  is  governed  by  two  statutes — in  the  case  of  contentious  business  by 
the  Sol.  Act,  1870,  and  in  the  case  of  non-contentious  and  conveyancing 
business  by  the  Sol.  Remuneration  Act,  1881. 

{a)  In  Contentious  Business.  —  By  the  Sol.  Act,  1870,  s.  4,  as 
amended  by  the  Sol.  Remuneration  Act,  1881,  s.  9,  a  solicitor  may 
make  an  agreement  in  writing  with  his  client  respecting  the  amount  and 
manner  of  payment  for  any  past  or  future  services,  fees,  charges,  or 
disbursements,  either  by  a  gross  sum  or  by  commission  or  percentage, 
or  by  salary  or  otherwise,  and  either  at  the  same  or  at  a  greater  or  less 
rate  as  or  than  the  rate  at  which  he  would  otherwise  be  entitled  to  be 
remunerated ;  but  the  amount  payable  under  the  agreement  is  not  to  be 
received  by  the  solicitor  until  the  agreement  has  been  examined  and 
allowed  by  a  taxing-master.  If  he  considers  that  the  agreement  is  not 
"  fair  and  reasonable,"  he  may  require  the  opinion  of  the  Court  to  be  taken 
thereon,  and  the  Court  may  either  reduce  the  amount  payable  under  the  agree- 
ment or  order  the  agreement  to  be  cancelled,  and  the  costs  to  be  taxed  as  if  no 
agreement  had  been  made  (see  In  re  Attorneys  and  Solicitors  Act,  1870, 
1875,  1  Ch.  D.  p.  575). 

In  this  Act  the  word  "  solicitor "  means  a  duly  qualified  solicitor  or 
proctor;  "person"  includes  a  corporation;  and  "client"  includes  any 
person  who,  as  a  principal  or  on  behalf  of  another  person,  employs,  or  is 
about  to  employ,  a  solicitor,  and  any  person  who  is  or  may  be  liable  to  pay 
the  bill  of  a  solicitor  (s.  3).  The  Act  does  not  apply  to  accounts  between 
country  solicitors  and  their  London  agents  {Ward  v.  Eyre,  1880,  15  Ch.  D. 
130). 

An  agreement  as  to  the  costs  of  business  done  by  a  solicitor  in  a  Police 
Court  or  at  Quarter  Sessions  is  within  the  Act,  and  may  be  examined  into 
and  set  aside  by  a  judge  of  the  High  Court  {In  re  Jones,  [1895]  2  Ch.  719  ; 
[1896]  1  Ch.  222). 

The  agreement  will  be  binding  though  signed  only  by  the  client  {In  re 
Thompson,  Ex  parte  Baylis,  [1894]  1  Q.  B.  462 ;  In  re  Jones).  An  agree- 
ment by  a  solicitor  not  to  charge  anything  for  costs  is  not  within  the  Act, 
and  may  be  made  by  parol  {Jennings  v.  Johnson,  1873,  L.  R.  8  C,  P.  425). 

A  formal  agreement  is  not  necessary,  but  the  document  relied  on  must 
amount  in  point  of  law  to  an  agreement, — a  mere  casual  letter  will  not  suffice 
{Pontifex  v.  Famham,  1892,  62  L.  J.  Q.  B.  344). 

The  agreement  will  not  affect  any  costs  recoverable  from  the  client 
by  any  other  person,  or  payable  to  the  client  by  any  other  person, 
who     may    require    any    costs    payable    or  recoverable    by   him   to   or 
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from  the  client  to  be  taxed  in  the  ordinary  way,  unless  he  has  other- 
wise agreed;  but  the  client  will  not  be  entitled  to  recover  from  any 
other  person  under  any  order  for  the  payment  of  any  costs  which  are  the 
subject  of  such  agreement  more  than  the  amount  payable  by  the  client  to 
the  solicitor  under  the  agreement  (s.  5). 

An  agreement  will  exclude  any  further  claim  of  the  solicitor  for  costs  in 
relation  to  the  business  in  reference  to  which  the  agreement  is  made, 
except  such,  if  any,  as  are  expressly  excepted  by  the  agreement  (s.  6). 

Any  provision  relieving  the  solicitor  from  liability  for  negligence,  or 
from  any  responsibility  to  which  he  would  otherwise  be  subject,  will  be 
void  (s.  7).  No  action  can  be  brought  on  the  agreement,  but  every  question 
respecting  its  validity  or  effect  may  be  decided,  and  the  agreement  enforced 
or  set  aside  by  the  Court  on  the  application  of  any  party  to  the  agreement, 
or  any  person  liable  to  pay,  or  entitled  to  be  paid,  the  costs  in  respect  of 
which  the  agreement  is  made  (s.  8).  If  the  Court  thinks  the  agreement 
"  fair  and  reasonable,"  it  may  enforce  it,  with  or  without  conditions ;  if  not, 
it  may  order  the  agreement  to  be  cancelled,  and  the  costs  to  be  taxed  in 
the  usual  way  (s.  9). 

An  application  to  set  aside  an  agreement  may  be  made  by  motion,  petition, 
or  summons  (s.  8 ;  In  re  Thomas,  [1893]  1  Q.  B.  670).  The  agreement  must 
not  only  be  "  fair  "  in  the  sense  that  it  was  understood  by  the  client,  but 
must  also  be  "reasonable"  in  amount,  having  regard  to  the  work  done. 
Accordingly,  where  the  effect  of  the  agreement  was  to  entitle  the  solicitor 
to  nearly  £100  for  work  which  would  have  been  properly  remunerated  by 
a  sum  of  £20,  the  Court  set  it  aside  (In  re  Stuart,  Ex  parte  Cathcart,  [1893] 
2  Q.  B.  201).  When  the  client,  after  making  the  agreement,  refuses  to 
employ  the  solicitor,  and  so  prevents  him  earning  the  agreed  remuneration, 
an  action  for  damages  will  lie  (Bees  v.  Williams,  1875,  L.  B.  10  Ex.  200). 

If  the  amount  due  under  the  agreement  has  been  paid,  the  Court  may, 
under  special  circumstances,  re-open  the  agreement  within  twelve  months 
after  payment,  and  direct  taxation  of  the  costs  and  repayment  by  the 
solicitor  (s.  10 ;  and  as  to  "  special  circumstances,"  see  cases  under  the  Sol. 
Act,  184:3,  post,  p.  615). 

Where  the  client  is  a  guardian,  trustee,  or  committee,  the  agreement 
must  before  payment  be  approved  by  a  taxing-master,  and  he  may  require 
the  direction  of  the  Court  to  be  taken  on  it.  If  the  client  pays  without  first 
obtaining  such  approval,  he  will  be  liable  to  account  for  the  amount  to  the 
person  whose  property  is  charged  with  the  payment,  and  the  solicitor  may 
be  ordered  to  refund  what  he  has  received  (s.  10). 

The  Act  will  not  give  validity  to  any  purchase  by  a  solicitor  of  his 
client's  interest  in  any  action,  or  to  any  agreement  by  which  the  solicitor 
stipulates  for  payment  only  in  the  event  of  success  (s.  11) ;  or  give  validity 
to  any  disposition  or  transfer  which  may  be  void  against  a  trustee  or 
creditor  in  bankruptcy,  arrangement,  or  composition  (s.  12). 

An  agreement  by  which,  in  the  event  of  success,  the  solicitor  is  to 
receive  what  is  equivalent  to  a  tenth  part  of  the  property  recovered  is 
'  clearly  void  (In  re  Attorneys  and  Solicitors  Act,  1870,  1875,  1  Ch.  D.  573). 

If  the  solicitor  dies  or  becomes  incapable  to  act  when  the  agreement  has 
been  only  partly  performed,  any  party  to  the  agreement  may  apply  to  the 
Court,  and  the  Court  will  thereupon  have  the  same  power  to  enforce  or  set 
aside  the  agreement,  so  far  as  it  may  have  been  acted  upon,  as  if  such 
death  or  incapacity  had  not  happened  ;  and  the  Court,  if  the  agreement  is 
fair  and  reasonable,  may  order  the  amount  due  in  respect  of  the  past 
performance  of  the  agreement  to  be  ascertained  by  taxation,  and  the  taxing- 
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master  will  have  regard  to  the  terms  of  the  agreement,  and  payment  of  the 
amount  due  may  be  enforced  in  the  same  manner  as  if  the  agreement  had 
been  completely  performed  (s.  13). 

If  the  client  changes  his  solicitor  before  the  conclusion  of  the  business 
(which  he  may  do,  notwithstanding  the  agreement),  the  solicitor  will  be 
deemed  to  have  become  incapable  to  act  within  the  meaning  of  sec.  13, and  upon 
any  order  for  taxation  of  the  amount  due  in  respect  of  the  past  performance 
of  the  agreement,  the  Court  will  direct  the  taxing-master  to  have  regard  to 
the  circumstances  under  which  the  change  took  place;  and  the  solicitor 
will  not  be  entitled  to  the  full  amount  of  the  agreed  remuneration  unless  it 
appears  that  there  has  been  no  improper  conduct  on  his  part  affording 
reasonable  ground  for  the  change  (s.  14). 

Except  as  in  the  Act  provided,  the  bill  of  a  solicitor  for  the  amount 
due  under  an  agreement  is  not  subject  to  taxation,  nor  to  the  provisions  of 
the  Sol.  Act,  1843  (s.  15 ;  In  re  Jones,  [1895]  2  Ch.  719 ;  [1896]  1  Ch.  222). 
(b)  In  Conveyancing  and  Non-contentious  Business. — The  Sol.  Remunera- 
tion Act,  1881,  s.  8,  subs.  1,  provides  that,  with  respect  to  convey- 
ancing and  non-contentious  business  (whether  any  General  Order  under 
the  Act  is  in  operation  or  not),  a  solicitor  may  make  an  agreement  with 
his  client  for  the  remuneration  of  the  solicitor  to  such  amount  and  in 
such  manner  as  the  parties  think  fit,  either  by  a  gross  sum  or  by 
commission  or  percentage,  or  by  salary,  or  otherwise  (see  In  re  Montagu 
Scott  &  Baker,  1889,  W.  N.  40). 

The  agreement  must  be  in  writing,  signed  by  the  person  to  be  bound 
thereby,  or  his  agent  (s.  8,  subs.  1 ;  In  re  Frape,  Ex  parte  Perrett,  [1893] 
2  Ch.  284);  and  may  be  made  on  the  terms  that  the  amount  of  the 
remuneration  shall  either  include  or  not  include  all  or  any  disbursements 
in  respect  of  searches,  plans,  travelling,  stamps,  fees,  or  other  matters 
(s.  8,  subs.  3). 

"  Solicitor "  in  this  Act  means  a  duly  qualified  solicitor  or  proctor ; 
"client"  (see  In  re  Allen,  1887,  34  Ch.  D.  433)  includes  any  person  who, 
as  a  principal,  or  on  behalf  of  another,  or  as  trustee  or  executor,  or  in  any 
other  capacity,  employs,  or  is  about  to  employ  a  solicitor,  and  any  person 
for  the  time  being  liable  to  pay  to  a  solicitor  any  costs  or  disbursements ; 
and  "person"  includes  a  body  of  persons  corporate  or  unincorporate  (s.  1, 
subs.  3). 

The  agreement  may  be  sued  on,  or  impeached,  and  set  aside  in  the  same 
manner  and  on  the  same  grounds  as  an  agreement  not  relating  to  the 
remuneration  of  a  solicitor ;  and  if,  under  any  order  for  taxation,  the  client 
objects  to  the  agreement  as  unfair  or  unreasonable,  the  taxing-master  may 
inquire  into  the  facts,  and  certify  the  same  to  the  Court;  and  if,  upon 
such  certificate,  the  Court  thinks  that  just  cause  has  been  shown  either  for 
cancelling  the  agreement  or  for  reducing  the  amount  payable  under  it,  the 
Court  may  order  such  cancellation  or  reduction  (s.  8,  subs.  4). 

The  question  of  the  propriety  of  the  agreement  may  therefore  be  raised 
in  different  ways  : — 

1.  The  client,  if  he  thinks  the  agreement  unfair  and  unreasonable,  may 
bring  an  action  to  set  it  aside  (Mearns  v.  Knapp,  1889,  37  W.  R.  585 ;  In  re 
Gray,  1886,  30  Sol.  J.  551). 

2.  The  question  may  be  raised  on  a  summons  for  taxation ;  and  if  on 
such  a  summons  the  evidence  discloses  an  agreement,  and  that  there  are 
grounds  for  suspecting  unfairness,  the  Court  will  order  the  taxing-master  in 
taxing  the  costs  to  consider  the  propriety  of  the  agreement  {In  re  Frape, 
Ex  parte  Perrett). 
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3.  The  question  may  be  raised  on  taxation  under  an  order  of  course 
obtained  by  the  client,  for  the  mere  fact  that  there  is  an  agreement  is  no 
bar  to  his  obtaining  such  an  order  (In  re  Inderwick,  1883,  25  Ch.  D.  279) ;  and 
the  taxing-master  will  then  inquire  into  the  matter,  and  certify  the  facts  to 
the  Court,  who  can  then  deal  with  the  matter  under  subsec.  4  (In  re  Frape, 
Ex  parte  Perrett). 

Remuneration  in  the  Absence  of  Special  Agreement. — In  the  absence  of  a 
special  agreement,  a  solicitor  is  bound  to  make  out  a  detailed  bill  of  his 
charges  against  his  client  (see  Bill  of  Costs,  vol.  ii.  p.  78).  The  particulars 
of  which  the  bill  is  composed  will  vary  according  to  the  nature  of  the  work 
done.  If,  for  instance,  the  solicitor  has  been  employed  in  business  in  the 
High  Court,  the  work  done  will  be  charged  for  according  to  either  the 
higher  or  lower  scale  prescribed  by  the  Eules  of  Court,  whichever  is 
applicable,  the  lower  scale  being  that  which  ordinarily  applies,  though  the 
higher  scale  may  be  allowed  on  special  grounds ;  see  Order  65,  rr.  8,  9,  10, 
and  Appendix  N,  the  charges  in  which  apply  to  a  taxation  as  between  a 
solicitor  and  his  own  client,  as  well  as  between  party  and  party  (In  re 
Harrison,  1886,  33  Ch.  D.  52).  So  if  the  work  has  been  done  in  the  House 
of  Lords,  the  Privy  Council,  the  County  Court,  in  bankruptcy,  or  elsewhere, 
the  bill  will  be  made  up  according  to  the  scale  of  allowances  applicable  to 
that  particular  class  of  business. 

If,  on  the  other  hand,  the  work  done  has  been  conveyancing,  or  other  non- 
contentious  business,  it  will  be  charged  for  in  one  of  the  following  ways : — 

(a)  The  solicitor  may  elect  that  his  remuneration  shall  be  according  to 
the  system  in  use  prior  to  the  Solicitors'  Remuneration  Act  and  Order,  but 
subject  to  the  alterations  made  by  Sched.  II.  to  the  Order  (General  Order, 
r.  6).  In  that  case  the  bill  will  specify  each  item  of  work  done  and  the 
charge  made  for  the  same,  every  letter,  attendance,  draft,  abstract  of  title, 
copy,  or  what  not  being  separately  entered  and  charged  for.  But  any  such 
election  must  be  in  writing  under  the  hand  of  the  solicitor,  and  communi- 
cated to  the  client  before  the  business  is  undertaken,  or  anything  whatever 
done  in  the  matter  (Hester  v.  Hester,  1887,  34  Ch.  D.  607  ;  In  re  Metcalfe, 

1887,  57  L.  T.  925). 

(b)  If  the  solicitor  makes  no  such  election,  then  his  remuneration  will 
be  regulated  by  the  General  Order  made  under  the  Solicitors'  Remuneration 
Act,  1881,  which,  stating  it  shortly,  provides  (par.  2  of  the  Order)  that  on 
any  sale,  purchase,  or  mortgage,  the  solicitors  of  the  parties  shall  be  paid 
according  to  the  amount  of  the  purchase  or  mortgage  money,  the  scale  of 
charges  being  set  forth  in  the  first  part  of  Sched.  I.  to  the  Order ;  that 
on  the  granting  of  a  lease  (other  than  a  mining  lease)  they  shall  be  paid 
according  to  the  amount  of  the  rent,  the  scale  of  charges  being  set  forth  in  the 
second  part  of  the  same  Schedule ;  and  that  all  other  business  shall  continue 
to  be  charged  for  according  to  the  old  system  (i.e.  by  item),  but  subject  to 
the  alterations  in  amount  introduced  by  Sched.  II.  to  the  Order. 

As  to  the  general  scope  and  effect  of  the  Order,  see  Parker  v.  Blenkhorn, 

1888,  14  App.  Cas.  10.  The  words  "solicitor,"  "client,"  and  "person" 
have  the  meaning  assigned  to  them  by  the  Solicitors'  Remuneration  Act 
(Order,  par.  8 ;  and  see  ante,  p.  605).  The  remuneration  prescribed  by 
Sched.  I.  does  not  include  stamps,  counsel's  fees,  auctioneer's  or  valuer's 
charges  (Drielsma  v.  Manifold,  [1894]  3  Ch.  100),  travelling  expenses,  and 
other  similar  disbursements;  but  it  does  include  law  stationer's  charges 
(In  re  Bead,  [1894]  3  Ch.  238),  and  allowances  for  the  time  of  the  solicitor 
and  his  clerks,  and  for  copying  and  parchment,  and  other  similar  items 
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(par.  4).     Additional  remuneration  may  be  allowed  for   work  by  special 
exertion  carried  through  in  an  exceptionally  short  time  (par.  5). 

Sched.  I.  does  not  apply  where  the  title  has  been  registered  under 
25  &  26  Vict.  c.  53;  25  &  26  Vict.  c.  67;  and  38  &  39  Vict.  c.  87  (par.  1); 
or  to  land  out  of  England  (In  re  Greville's  Settlement,  1888,  40  Ch.  1).  441) ; 
and  the  scale  charges  in  the  first  part  of  Sched.  I.  do  not  apply  where  the 
whole  of  the  work  has  not  been  done  by  the  solicitor  (In  re  Lacey  &  Son, 
1883,  25  Ch.  D.  301 ;  In  re  Hickley  &  Steward,,  1885,  52  L.  T.  89),  nor  in 
the  case  of  sales  under  the  Lands  Clauses  Act,  or  any  other  Act  under  which 
the  costs  are  paid  by  the  purchaser  (Sched.  I.  r.  11;  see  In  re  Burdelcin, 
[1895]  2  Ch.  136;  In  re  Merchant  Taylors  Co.,  1885,  29  Ch.  D.  209; 
30  Ch.  D.  28;  In  re  Stewart,  1889,  41  Ch.  D.  494);  and  the  scale  for 
"  conducting  "  a  sale  by  auction,  or  for  "  negotiating,"  only  applies  where 
no  commission  is  paid  by  the  client  to  an  auctioneer  (r.  11 ;  In  re  Wilson, 
1885,  29  Ch.  D.  790  ;  Burd  v.  Burd,  1889,  40  Ch.  D.  628  ;  Drielsma  v. 
Manifold,  [1894]  3  Ch.  100 ;  Cholditch  v.  Jones,  [1896]  1  Ch.  42 ;  In  re 
Macgowan,  [1891]  1  Ch.  105).  As  to  a  sale  subject  to  incumbrances,  see 
Fortescue  v.  Mercantile  Bank,  [1897]  2  Q.  B.  236. 

The  scale  charge  for  a  lease  includes  the  preliminary  agreement,  if  any 
(In  re  Emanuel,  1886,  33  Ch.  D.  40 ;  Savery  v.  Enfield  local  Board,  [1893] 
App.  Cas.  218) ;  and  see  further  as  to  leases,  In  re  Martin,  1889, 41  Ch.  D.  381 
In  re  Negus,  [1895]  1  Ch.  73 ;  In  re  Horn  &  Francis,  [1896]  2  Ch.  797 
In  re  Hellard  &  Bewes,  [1896]  2  Ch.  229  ;  In  re  McGarel,  [1897]  1  Ch.  400 
and  as  to  the  construction  and  effect  of  the  Act  and  Order  generally,  see  the 
Digest  of  Decisions  and  Opinions,  published  by  the  Incorporated  Law  Society 
in  1887,  and  Supplemental  Digests,  1888  and  1898. 

Securities  for  Costs  given  by  a  Client  to  his  Solicitor. — 

1.  A  solicitor  may  (and  always  might)  accept  a  security  from  his  client 
for  costs  already  incurred,  but  subject  (in  the  absence  of  express  agreement) 
to  the  amount  due  under  the  security  being  ascertained  by  taxation 
(Gardener  v.  Ennor,  1866,  35  Beav.  549 ;  Eyre  v.  Hughes,  1876,  2  Ch. 
D.  148 ;  Harrison  v.  Wiltshire,  1839,  2  Jur.  679).  Prior  to  the  Act  of 
1870,  however,  he  could  not  take  security  from  his  client  for  future  costs, 
and  any  mortgage  or  charge  given  to  secure  such  costs  was  to  that  extent 
invalid  (In  re  Foster,  Ex  parte  Walker,  1860,  2  De  G,  F.  &  J.  105). 

2.  By  the  Solicitors'  Act,  1870,  as  altered  by  sec.  9  of  the  Solicitors' 
Eemuneration  Act,  1881,  a  solicitor  may,  in  the  case  of  contentious  business, 
take  security  from  his  client  for  his  future  fees,  charges,  and  disbursements, 
to  be  ascertained  by  taxation  or  otherwise. 

3.  In  the  case  of  conveyancing  and  non-contentious  business,  a  solicitor 
may  accept  security  from  his  client  for  the  amount  to  become  due  to  the 
solicitor  for  business  to  be  transacted  by  him,  with  interest ;  but  interest 
will  not  commence  till  the  amount  due  is  ascertained,  either  by  agreement 
or  taxation  (Solicitors'  Eemuneration  Act,  1881,  s.  5  ;  General  Order,  r.  7). 

But  the  Court  views  with  suspicion  all  securities  given  by  a  client  to 
his  solicitor,  and  will  scrutinise  the  transaction  with  great  strictness, 
especially  if  the  client  had  no  independent  professional  advice  (lawless  v. 
Mansfield,  1841,  1  Dr.  &  War.  557 ;  Fisher  on  Mortgages,  p.  212,  5th  ed. ; 
Maeleod  v.  Jones,  1883,  24  Ch.  D.  289  ;  Morgan  v.  Higgins,  1859, 1  Gif.  270). 

On  proof  of  any  undue  influence,  fraud,  pressure,  or  unfair  or  improper 
dealing  of  any  kind  on  the  part  of  the  solicitor  (Gourley  v.  Wood  Daly,  1846, 
3  Jo.  &  Lat.  678 ;  Watson  v.  Rodwell,  1879,  11  Ch.  D.  150 ;  Eyre  v.  Hughes, 
1876,  2  Ch.  D.  148),  or  even  of  one  considerable  error  (Coleman  v.  Mellersh, 
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1850,  2  Mac.  &  G.  309),  the  security  will  be  re-opened,  though  (as  in  every 
other  case)  the  right  to  relief  may  be  lost  by  affirmance,  or  by  mere 
delay  and  acquiescence  (Blagrave  v.  Mouth,  1856,  8  De  G,  M.  &  G.  621 ; 
Lyddon  v.  Moss,  1859,  4  De  G.  &  J.  104). 

Any  unusual  stipulation,  e.g.  a  clause  postponing  the  right  to  redeem  for 
an  unreasonable  time,  as,  for  instance,  twenty  years  (Cowdry  v.  Bay,  1859, 
1  Gif.  316),  or  an  unqualified  power  of  sale,  even  in  a  second  mortgage 
(Cockburn  v.  Edwards,  1881,  18  Ch.  D.  449;  Craddock  v.  Rogers,  1885, 
53  L.  J.  Ch.  968),  will  be  treated  as  invalid ;  and  the  ordinary  rule,  that  the 
Court  will  not,  on  motion,  restrain  a  sale  of  the  mortgaged  property,  except 
on  terms  of  the  mortgagor  paying  into  Court  what  the  mortgagee  swears  to 
be  due,  does  not  apply  where  the  parties  are  client  and  solicitor,  but  the 
Court  will  look  to  all  the  circumstances  of  the  case,  and  decide  accordingly 
(Macleod  v.  Jones,  1883,  24  Ch.  D.  289). 

Where,  however,  the  client  has  examined  the  bills  and  settled  an  account 
with  the  solicitor,  and  there  has  been  no  fraud,  pressure,  or  unfair  dealing, 
the  solicitor  will  not  be  restrained  from  enforcing  his  security  (Jones  v. 
Roberts,  1846,  9  Beav.  419  ;  Judd  v.  Ollard,  1859,  5  Jur.  N.  S.  755  ;  Cheslyn 
v.  Dalby,  1836,  2  Y.  &  C.  170);  and  if  the  client  relies  on  fraud  or  error  as 
a  ground  for  re-opening  the  transaction,  he  must  allege  and  prove  the  special 
items  on  which  he  relies ;  a  mere  general  charge  will  not  warrant  the  open- 
ing of  the  account  (Blagrave  v.  Routh,  1856,  8  De  G.,  M.  &  G.  620  ;  not 
following  on  this  point,  Lawless  v.  Mansfield,  1841,  1  Dr.  &  War.  557). 

There  is  no  objection,  on  the  ground  of  champerty,  to  an  assignment 
to  the  solicitor,  by  way  of  security  only,  of  the  subject-matter  of  a  suit 
(Anderson  v.  Radcliffe,  1858,  El.  B.  &  E.  806,  819  ;  Simpson  v.  Lamb,  1857, 
7  El.  &  Bl.  84). 

The  security,  if  valid,  may  be  enforced  by  foreclosure ;  and  the  delivery 
of  a  bill,  under  the  Solicitors'  Act,  1843,  s.  37,  is  not  a  condition  precedent 
to  commencing  proceedings  (Thomas  v.  Cross,  1864,  10  Jur.  N.  S.  1163  ; 
Jeffreys  v.  Evans,  1845, 14  Mee.  &  W.  210) ;  nor  will  the  mere  fact  that  the 
common  order  for  taxation  has  been  made,  be  a  bar  to  the  action,  at  any 
rate  where  the  order  has  never  been  served  or  proceeded  with  (Thomas 
v.  Cross). 

Payment  of  Costs  by  Third  Parties. — In  certain  cases,  though  the  client 
who  actually  employed  the  solicitor  generally  remains  liable  to  him  in  the 
first  instance,  yet  the  costs  are  ultimately  paid  either  by  some  other  person 
or  out  of  some  estate  or  fund.  Eor  the  cases  in  which  such  persons  are 
entitled  to  an  order  for  taxation  of  the  costs,  see  post,  p.  620. 

(i.)  Lessors  Solicitor  paid  by  Lessee. — On  the  granting  of  a  lease,  the 
lessor's  solicitor  prepares  the  lease,  on  the  instructions  of  the  lessor ;  but 
the  costs,  in  the  absence  of  any  agreement  to  the  contrary,  are  borne  by  the 
lessee  (Grissell  v.  Robinson,  1836,  3  Bing.  N.  C.  10  ;  Helps  v.  Clayton,  1864, 
17  C.  B.  1ST.  S.  p.  569,  per  Willes,  J. ;  Burke  v.  Smythe,  1846,  9  Ir.  Eq.  li. 
p.  137,  per  Lord  St.  Leonards) ;  and  payment  of  them  should  be  required 
before  the  lease  is  handed  over  (In  re  Hilleary  &  Taylor,  1886,  W.  N.  73). 

The  lessor  who  instructed  the  solicitor  of  course  remains  liable  to  pay  his 
charges  (Baker  v.  Meryioeather,  1849,  2  Car.  &  Kir.  737),  but  he  may  recover 
the  amount  over  from  the  lessee  (Grissell  v.  Robinson).  Counsel's  and  sur- 
veyor's fees  are  not  allowed  as  part  of  the  costs  of  a  lease  (Lock  v.  Furze, 
1865,  19  C.  B.  N.  S.  96) ;  nor  is  the  lessee  bound  to  pay  for  the  counter- 
part (In  re  Negus,  [1895]  1  Ch.  p.  81,  per  Chitty,  J.). 

The  lessor's  solicitor  has  in  general  no  claim  for  his  costs  against  the, 
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lessee,  there  being  no  privity  between  them ;  but  slight  evidence  that  the 
solicitor  was  employed  by  the  lessee  will  suffice  to  make  the  latter  liable 
(Smith  v.  Clegg,  1858,  27  L.  J.  Ex.  300 ;   Webb  v.  Rhodes,  1837,  3  Bine 
L  C.  732). 

(ii.)  Mortgagee's  Solicitor  paid  by  Mortgagor. — Where  money  is  advanced 
n  mortgage,  the  security  is  of  course  prepared  by  the  mortgagee's  solicitor ; 
iut  the  costs  are  borne  by  the  mortgagor,  and  should  be  deducted  from  the 
aoney  advanced  (In  re  Hilleary  &  Taylor,  1886,  W.  N.  73).  The  solicitor, 
dmself  can  make  no  claim  for  his  charges  against  the  mortgagor,  even. 
hough  the  mortgage  goes  off  through  the  mortgagor's  default ;  he  can  only 
3ok  to  his  employer,  the  mortgagee,  leaving  the  latter  to  recover  over  from 
he  mortgagor  (Wilkinson  v.  Grant,  1856,  18  C.  B.  319  ;  and  see  Pratt  v. 
Wizard,  1833,  5  Barn.  &  Adol.  808 ;  Bigley  v.  Daykin,  1828,  2  Y.  &  J.  83). 

As  in  the  case  of  a  lease,  however,  slight  evidence  of  employment  will  be 
ufficient  to  make  the  mortgagor  liable  to  the  solicitor  (Smith  v.  Clegg,  1858, 
17  L.  J.  Ex.  300). 

(iii.)  Marriage  Settlements. — In  the  case  of  marriage  settlements,  it  is 
ustomary  for  the  wife's  solicitor  to  prepare  the  settlement,  even  though  the 
iroperty  settled  belongs  exclusively  to  the  husband,  but  the  costs  are  borne 
y  the  husband  (Helps  v.  Clayton,  1864,  17  C.  B.  N.  S.  553).  The  wife, 
Laving  given  the  retainer,  is  liable  to  the  solicitor  in  the  first  instance,  but 
he  has  a  right  of  indemnity  over  against  the  husband  (ibid.). 

(iv.)  Solicitor  employed  by  Trustees. — A  solicitor  employed  by  a  trustee 
a  relation  to  the  trust  is  often  said  to  be  "  solicitor  to  the  trust,"  but  this  is 
n  inaccurate  mode  of  describing  his  position.  His  retainer  is  by  the 
rustee  personally,  and  the  trustee  is  the  only  person  to  whom  he  can  look 
ar  payment.  On  the  other  hand,  the  trustee  has  a  right  to  be  indemnified 
ut  of  the  trust  estate  against  all  expenses  properly  incurred  by  him 
n  behalf  of  the  trust,  including  costs  incurred  in  employing  a  solicitor  ;  and 
f  this  right  of  indemnity,  which  is  a  first  charge  on  the  estate,  the  solicitor 
ets  the  benefit.  But  the  solicitor  has  himself  no  direct  charge  on  the 
state,  and  any  payment  he  gets  out  of  the  estate  is  only  through  the  right 
f  indemnity  of  his  employer,  the  trustee  (Staniar  v.  Evans,  1886,  34  Ch. 
).  470,  476,  per  North,  J. ;  Stott  v.  Milne,  1884,  25  Ch.  D.  710 ;  In  re 
leddoe,  Downes  v.  Cottam,  [1893]  1  Ch.  547).  There  being  this  right  of 
idemnity,  however,  the  trustee  is  entitled  to  pay  the  costs  out  of  the  trust 
state  instead  of  out  of  his  own  pocket ;  and  any  such  payment  will  be  valid, 
o  far  as  the  solicitor  is  concerned,  unless  he  received  the  money  with 
otice  of  such  a  breach  of  trust  on  the  part  of  the  trustee  as  would  preclude 
he  latter  from  resorting  to  the  trust  estate  for  payment  of  costs  (In  re 
llundell,  1888,  40  Ch.  D.  370  ;  S.  C,  44  Ch.  D.  1 ;  Barnes  v.  Addy,  1874, 
j.  R.  9  Ch.  244;  In  re  Sadd,  1865,  34  Beav.  650).  Conversely,  the  solicitor 
eing  the  agent  of  the  trustee,  is  as  a  general  rule  accountable  only  to  his 
mployer,  the  trustee,  and  not  to  the  cestuis  que  trustent  (Maw  v.  Pearson, 
860,  28  Beav.  196 ;  In  re  Spencer,  1882,  51  L.  J.  Ch.  271 ;  In  re  Jackson, 
889,  40  Ch.  D.  495),  though  the  latter  may  in  some  cases  obtain  an  order 
Dr  taxation  of  the  solicitor's  bill  (see  post,  p.  621).  Trustees  are  at 
berty  to  select  their  own  solicitor,  and  a  direction  in  a  will  that  a 
articular  person  shall  be  solicitor  to  the  trust  imposes  no  obligation  on 
fiem  to  employ  him  (Foster  v.  Elsley,  1881,  19  Ch.  D.  518).  The  above 
rinciples  apply  equally  to  the  case  of  an  executor  or  administrator 
mploying  a  solicitor  in  the  administration  of  the  estate  of  a  deceased 
erson  (In  re  Watson,  1886,  18  Q.  B.  D.  116 ;  19  ibid.  235) ;  and  as  to  the 
ights  of  a  solicitor  employed  by  a  trustee  in  bankruptcy,  see  Ex  parte 
vol.  xi.  39 
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Harper,  In   re  Pooley,  1882,  20  Ch.  D.  685 ;   In   re    Wayman,  Ex  parte 
Official  Receiver,  1889,  24  Q.  B.  D.  68 ;  Bankruptcy  Eules,  1886,  r,  125. 

Solicitor  as  Trustee.  —  If  the  solicitor  is  himself  a  trustee,  he  •  is  not 
entitled  to  charge  (profit  costs  for  professional  services  rendered  in  con- 
nection with  the  trust,  but  is  confined  strictly,  like  any  other  trustee, 
to  out-of-pocket  expenses  {Moore  v.  Frowd,  1837,  3  Myl.  &  Cr.  45  ;  New  v. 
Jones,  1833,  1  Mac.  &  G.  668  n. ;  Broughton  v.  BrougMon,  1854,  5  De  G,  M. 
&  G.  160 ;  In  re  Doooly,  [1893]  1  Ch.  p.  134 ;  In  re  Corsellis,  Lawton  v. 
Mwes,  1887,  34  Ch.  D.  675;  In  re  Barber,  Burgess  v.  Vinnicome,  1886, 
34  Ch.  D.  77) ;  and  the  rule  applies  equally  where  he  is  a  member  of  a  firm 
by  whom  the  business  is  done  {Collins  v.  Carey,  1839,  2  Beav.  128  ; 
Christophers  v.  White,  1847,  10  Beav.  523 ;  Lyon  v.  Baker,  1852,  5  De  G. 
&  Sm.  622 ;  In  re  Corsellis,  Lawton  v.'  Elwes,  ubi  supra).  A  solicitor-trustee 
may,  however,  employ  his  partner,  and  pay  him  his  full  professional  charges 
if  it  has  been  expressly  agreed  between  them  that  the  solicitor-trustee  shall 
not  share  in  the  profits  {Clack  v.  Carlon,  1861,  30  L.  J.  Ch.  639 ;  In  re  Doooly); 
and  a  solicitor-trustee  made  party  to  an  action,  though  he  can  receive  nothing 
himself,  will  be  allowed  that  portion  of  the  bill  which  his  town  agent  is 
entitled  to  receive  {Surge  v.  Brutton,  1843,  2  Hare  373),  but  he  cannot 
derive  any  benefit  from  any  arrangement  he  may  have  made  with  other 
solicitors  to  act  as  his  agents  in  the  trust  business  on  usual  agency  terms 
{In  re  Taylor,  1854,  18  Beav.  165),  or  share  profits  with  him  {In  re  Thorpe, 
Vipont  v.  Radcliffe,  [1891]  2  Ch.  360). 

A  solicitor-trustee  may,  however,  charge  profit  costs  in  the  following 
cases : — 

1.  Where  he  appears  for  himself  and  his  co-trustee  in  proceedings 
in  Court,  except  in  so  far  as  the  costs  have  been  increased  by  his  being 
a  party.  This  rule,  though  anomalous,  is  well  settled,  and  is  always 
followed  by  the  taxing-masters  in  practice  (see  Cradock  v.  Piper,  1850, 
1  Mac.  &  G.  664;  Lincoln  v.  Windsor,  1858,  9  Hare,  151;  In  re  Corsellis, 
Lawton  v.  Elwes,  1887,  34  Ch.  D.  675 ;  In  re  Barber,  Burgess  v.  Vinnicome, 
1886,  34  Ch.  D.  77  ;  In  re  Doody,  [1893]  1  Ch.  129).  It  applies  to  friendly 
as  well  as  hostile  proceedings,  e.g.  an  application  hi  chambers  for  mainten- 
ance {In  re  Corsellis),  but  not  to  the  costs  of  business  done  in  the  course  of 
administration  out  of  Court  {Lincoln  v.  Windsor) ;  and  where  a  solicitor, 
who  is  sole  trustee  or  executor,  is  plaintiff  or  defendant,  and  acts  for  himself, 
he  is  not  entitled  to  profit  costs  {In  re  Barber,  1886,  34  Ch.  D.  p.  81,  per 
Chitty,  J.).  On  a  solicitor-trustee  becoming  entitled  to  costs,  the  Court 
directs  taxation  in  the  usual  manner,  and  the  objection  to  the  allowance  of 
profit  costs  may  be  taken  before  the  taxing-master  {Cradock  v.  Piper ; 
York  v.  Brown,  1844,  1  Coll.  260 ;  Stone  v.  Lickorish,  [1891]  2  Ch.  363). 

2.  He  may  also  make  the  usual  professional  charges  where  the 
instrument  creating  the  trust  expressly  empowers  him  so  to  do,  and 
a  provision  to  this  effect  is  now  very  commonly  contained  in  deeds  and 
wills,  though  it  ought  not  to  be  inserted  by  a  solicitor  in  his  own  favour, 
except  on  express  instructions  {In  re  Chappie,  Newton  v.  Chapman,  1884, 
27  Ch.  D.  584;  In  re  Fish,  Bennett  v.  Bennett,  [1893]  2  Ch.  p.  425,  per  Kay, 
L.J.).  The  ordinary  trustee's  indemnity  and  re-imbursement  clause, 
however,  will  not  warrant  the  charging  of  profit  costs  {Moore  v.  Frowd, 
1837,  3  Myl.  &  Cr.  45) ;  and  where  the  authority  is  to  make  the  usual 
"professional"  charges,  the  solicitor  will  not  be  allowed  to  charge  for 
business  which  might  have  been  transacted  by  a  layman,  e.g.  attending  at 
the  Bank  to  receive  dividends   {Harbin  v.  Darby  (No.  1),  1860,  28  Beav. 
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325 ;  In  re  Chappie,  Newton  v.  Chapman,  1884,  27  Ch.  D.  584) ;  secus,  where 
the  solicitor  was  authorised  to  make  the  usual  professional,  "or 
other  proper  and  reasonable  charges,"  and  whether  the  business  done 
was  usually  within  the  business  of  a  solicitor  or  not  (In  re  Ames,  Ames  v. 
Taylor,  1883,  25  Ch.  D.  72 ;  In  re  Fish,  Bennett  v.  Bennett,  [1893]  2  Ch. 
413).  A  power  in  a  will  for  a  solicitor-trustee  to  make  professional 
charges  is  a  beneficial  gift  within  sec.  15  of  the  Wills  Act,  and  is  con- 
sequently avoided  by  the  solicitor  attesting  the  will  as  a  witness  (In  re 
Pooley,  1888,  40  Ch.  D.  1 ;  In  re  Barber,  Burgess  v.  Vinnicome,  1886,  31  Ch. 
D.  665) ;  nor  can  such  a  power  be  made  available  if  the  estate  prove 
insolvent  (In  re  Barber,  In  re  White,  [1898]  1  Ch.  297 ;  2  Ch.  217) ;  and 
semble,  it  renders  the  solicitor  liable  to  legacy  duty  (In  re  Thorley,  Thorley 
v.  Massam,  [1891]  2  Ch.  613 ;  In  re  White,  supra,  p.  299). 

Solicitor  as  Mortgagee. — The  right  of  a  solicitor  who  is  also  a  mortgagee 
to  charge  profit  costs,  which  was  formerly  the  subject  of  much  controversy, 
is  now  recognised  by  the  Mortgagees'  Legal  Costs  Act,  1895  (58  &  59  Vict. 
c.  25),  which  provides — 

Sec.  2.  That  any  solicitor  to  whom,  either  alone  or  jointly  with  any 
other  person,  a  mortgage  is  made,  or  the  firm  of  which  such  solicitor 
is  a  member,  may  receive,  for  all  business  transacted  by  such  solicitor 
or  firm  in  negotiating  the  loan,  deducing  and  investigating  the  title  to  the 
property,  and  preparing  and  completing  the  mortgage,  all  such  usual 
professional  charges  and  remuneration  as  he  or  they  would  have  been 
entitled  to  receive  if  the  mortgage  had  been  made  to  a  person  not  a 
solicitor,  and  such  person  had  retained  the  solicitor  or  firm  to  transact  such 
business  ;  and  such  charges  and  remuneration  shall  accordingly  be  recover- 
able from  the  mortgagor.  But  this  section  applies  only  to  mortgages  made 
after  the  commencement  of  the  Act. 

By  sec.  3  of  the  same  Act,  any  solicitor  to  or  in  whom,  either  alone  or 
jointly  with  any  other  person,  any  mortgage  is  made  or  is  vested  by 
transfer  or  transmission,  or  the  firm  of  which  such  solicitor  is  a  member, 
may  receive  and  recover  from  the  person  on  whose  behalf  the  same  is  done, 
or  may  charge  against  the  security,  for  all  business  transacted  by  such 
solicitor  or  firm  subsequent  and  in  relation  to  such  mortgage,  or  to  the 
security  thereby  created,  or  the  property  therein  comprised,  all  such 
usual  professional  charges  and  remuneration  as  he  or  they  would  have  been 
entitled  to  receive  if  the  mortgage  had  been  made  t6  and  had  remained 
vested  in  a  person  not  a  solicitor,  and  such  person  had  retained  the  solicitor 
or  firm  to  transact  such  business  ;  and  no  such  mortgage  may  be  redeemed 
except  upon  payment  of  such  charges  and  remuneration.  This  section 
applies  to  mortgages  made,  and  business  transacted,  and  acts  done  either 
before  or  after  the  commencement  of  the  Act. 

XII.  Befekence  to  Taxation. 

When  the  bill  has  been  properly  made  out,  it  should  be  delivered  to  the 
client.  This  is,  of  course,  in  most  cases  a  voluntary  act  on  the  part  of 
the  solicitor,  but  delivery  of  a  bill  may,  whenever  necessary,  be  compelled 
by  order  of  the  Court  (see  Bill  of  Costs,  ante,  vol.  ii.  p.  80). 

(i.)  Taxation  before  Payment  and  within  a  Month. — By  sec.  37  of  the 
Solicitors'  Act,  1843,  following  an  earlier  Act  of  the  reign  of  George  il,  it 
is  provided  that  upon  the  application  of  the  "  party  chargeable,"  within  one 
month  (which  mean's  a  calendar  month,  s.  48 ;  By  alls  v.  B.,  1848, 12  Jur. 
458 ;  Freeman  v.  Bead,  1863,  4  B.  &  S.  174)  after  delivery  of  the  bill,  the 
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Court  shall  order  the  bill,  and  the  demand  of  the  solicitor,  his  executor, 
administrator,  or  assignee  thereupon,  to  be  taxed  and  settled  without  any 
money  being  brought  into  Court,  and  shall  restrain  the  solicitor,  his  executor, 
etc.,  from  commencing  any  action  touching  such  demand  pending  the  refer- 
ence. If  no  such  application  is  made  within  the  month,  then  the  reference 
may  be  made  within  twelve  months,  either  upon  the  application  of  the 
solicitor,  his  executor,  etc.,  or  of  the  "  party  chargeable  "  by  the  bill,  with 
such  directions  and  subject  to  such  conditions  as  the  Court  thinks  proper ; 
and  the  Court  may  restrain  the  solicitor,  his  executor,  etc.,  from  commencing 
any  action  pending  the  reference,  upon  such  terms  as  shall  be  thought 
proper. 

The  branch  of  the  Court  to  which  the  application  for  taxation  is  made 
depends  upon  where  the  business  charged  for  was  done.  If  it  was 
transacted  in  the  Chancery  Division,  or  in  bankruptcy  (but  see  In  re 
Marsh,  1885,  15  Q.  B.  D.  340)  or  lunacy,  or  altogether  out  of  Court,  the 
application  should  be  made  in  the  Chancery  Division  (s.  37 ;  In  re  Pollard, 
1888,  20  Q.  B.  D.  656).  If  it  was  transacted  in  the  Queen's  Bench  Division, 
or  in  any  other  Court,  the  application  is  properly  made  in  the  Queen's  Bench 
Division  (s.  37  ;  In  re  Lewis,  1876,  1  Q.  B.  D.  724,  726  ;  In  re  Jones,  [1896] 
1  Ch.  p.  226),  though  since  the  Judicature  Act,  1873,  any  judge  of  the 
High  Court  has  jurisdiction  to  make  the  order,  wherever  the  business  was 
transacted,  and  whether  in  Court  or  not  (see  In  re  Worth,  1881,  18  Ch.  D. 
p.  523,  per  Jessel,  M.  B. ;  In  re  Pollard,  1888,  20  Q.  B.  D.  656).  The 
application  must  be  made  in  the  matter  of  the  solicitor  (s.  43).  A  registrar 
of  the  district  registry  of  Manchester  or  Liverpool  has  no  jurisdiction  to 
make  the  common  order  for  taxation  {In  re  Porrett,  [1891]  2  Ch.  433). 

There  is  no  jurisdiction  under  the  statute  to  refer  part  of  a  bill  to 
taxation,  though  an  order  for  this  purpose  may  be  made  under  the  general 
jurisdiction  of  the  Court  {Storer  v.  Johnson,  1890, 15  App.  Cas.  203;  In  re  Park, 
Cole  v.  Park,  1889,  41  Ch.  D.  326).  The  summary  jurisdiction  given  by  the 
statute  does  not  preclude  the  client  from  bringing  an  action  against  the 
solicitor  for  an  account  {O'Brien  v.  Lewis,  1863,  9  Jur.  N.  S.  321). 

The  next  friend  of  an  infant  may  apply  for  taxation,  as  being  a  "  party 
chargeable"  by  the  bill  {In  re  Fluker,  1855,  20  Beav.  143).  So  may  the 
executors .  {Jefferson  v.  Warrington,  1840,  7  Mee.  &  W.  137)  or  the  trustee 
in  bankruptcy  {Glarkson  v.  Parker,  1838,  4  Mee.  &  W.  532 ;  In  re  West, 
King  &  Adams,  [1892]  2  Q.  B.  p.  105)  of  the  person  originally  liable. 
Where  the  client  became  bankrupt  and  the  solicitor  omitted  to  prove  for 
his  costs  in  the  bankruptcy,  the  assignee,  applying  for  an  order  to  tax,  was 
put  under  an  undertaking  to  pay  the  whole  bill  {In  re  Elmslie  &  Co.,  1869, 
L.  E.  9  Eq.  72 ;  In  re  Battams  &  Hutchinson,  [1897]  1  Ch.  699).  If  several , 
persons  are  jointly  liable,  they  should  concur  in  the  application  {In  re , 
Lewin,  1853,  16  Beav.  608;  In  re  Ilderton,  1863,  33  Beav.  201),  unless  the, 
retainer  was  separate  {Ex  parte  Ford,  1854,  23  L.  J.  Ch.  515  ;  In  re  Stephen, 
1848,  2  Ph.  562;  In  re  Salaman,  [1894]  2  Ch.  201).  The  assignee  in 
bankruptcy  of  the  solicitor  was  held  entitled  to  an  order  {In  re  Walton, 
1858,  4  Kay  &  J.  78);  but  whether  an  assignee  of  particular  costs  due  to 
the  solicitor  is  entitled  to  an  order  has  not  been  decided  {In  re  Ward,  1885, 
28  Ch.  D.  719),  but  it  would  seem  that  he  is  (see  Ingle  v.  M'Cutchan,  1884, 
12  Q.  B.  D.  518 ;  Penley  v.  Anstruther,  1883,  52  L.  J.  Ch.  367 ;  In  re  Battams 
&  Hutchinson,  [1897]  1  Ch.  699).  A  solicitor  employed  by  guardians  of 
the  poor  is  entitled  to  an  order,  although  his  bill  may  have  been  already 
taxed  by  the  clerk  of  the  peace  {Guardians  of  the  Poor  of  Southampton  v. 
Bell  &  Taylor,  1888,  21  Q.  B.  D.  297). 
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A  mere  voluntary  payment  of  a  solicitor's  bill  gives  no  right  to 
■  taxation  (In  re  Beclce  and  Mower,  1844,  5  Beav.  406),  nor  does  payment  by 
one  party  to  an  action  of  the  costs  of  the  solicitor  of  the  other  party  in 
pursuance  of  an  agreement  (In  re  Heritage,  Ex  parte  Docker,  1878,  3 
Q.  B.D.  726). 

An  unsigned  bill  may  be  referred  to  taxation  if  the  party  chargeable 
chooses  to  waive  the  irregularity  (In  re  Sutton,  1883,  11  Q.  B.  D.  377 ; 
Ex  parte  D'Aragon,  1887,  3  T.  L.  B.  815),  though  he  is  not  bound  to  do  so 
(Billing  v.  Coppock,  1847,  1  Ex.  14). 

If  the  client  applies  for  taxation  within  the  month,  it  is  imperative  on 
the  Court  to  make  the  order  (s.  37 ;  Ex  parte  Jarman,  1877,  4  Ch.  D. 
p.  837) ;  but  on  an  application  after  the  month,  whether  by  client  or 
solicitor,  the  Court  has  a  discretion,  and  the  order  may  be  accompanied  by 
such  special  directions  as  may  appear  necessary  to  do  justice  between  the 
parties  (In  re  Gaitskell,  1845,  1  Bh.  576;  Ex  parte  Ellis,  1860,  2  L.  T.  233). 

In  the  absence  of  special  circumstances,  an  order  for  taxation  under  sec.  37 
of  the  Act  is  made  as  of  course,  and  without  any  affidavit.  In  the  Chancery 
Division  the  order  is  made  by  one  of  the  registrars  on  a  petition  of  course 
(In  re  Porrett,  [1891]  2  Ch.  p.  443),  in  the  Queen's  Bench  Division  by 
a  master.  (For  forms  of  orders  to  tax,  see  B.  S.  C,  App.  K,  Forms  41,  42  ; 
Seton,  vol.  i.  pp.  230  et  seq.)  The  order,  if  obtained  by  the  client,  contains  a 
submission  by  him  to  pay  what  shall  appear  to  be  due  on  taxation,  and 
this  submission  is  a  material  part  of  the  order,  and  will  not  be  dispensed 
with  (In  re  Battams  &  Hutchinson,  [1897]  1  Ch.  699).  The  client,  by 
obtaining  the  common  order,  admits  the  retainer  for  at  least  some  part  of 
the  work  done  (In  re  Jones,  1887,  36  Ch.  D.  105 :  In  re  Battams  & 
Hutchinson).  If,  therefore,  he  wishes  to  dispute  the  retainer  as  to  the 
whole  bill,  he  must  obtain  a  special  order  giving  him  leave  to  question  the 
retainer  (In  re  Frape,  [1894]  2  Ch.  290).  The  common  order  also  directs 
the  solicitor  to  give  credit  for  "  all  sums  of  money  by  him  received  of  or  on 
account  of"  the  client  (see  In  re  le  Brasseur  &  Oakley,  [1896]  2  Ch. 
487),  and  restrains  the  solicitor  from  commencing  an  action  for  the  costs 
pending  the  reference,  and  usually  contains  also  a  direction  that  on 
payment  of  what  is  due  he  shall  deliver  up  all  the  client's  documents  in 
his  possession  (s.  37 ;  Seton,  vol.  i.  p.  230 ;  B.  S.  C,  App.  K,  Form  41), 
though  it  is  discretionary  with  the  Court  whether  to  add  this  last 
provision  (Ex  parte  Jarman,  1877,  4  Ch.  D.  835 ;  In  re  Ward,  [1896] 
2  Ch.  31). 

The  Court  will,  however,  pending  taxation,  order  the  delivery  up  of 
papers  by  the  solicitor,  either  upon  payment  into  Court  of  the  amount 
claimed  (In  re  Jewitt  (No.  2),  1864,  34  Beav.  22 ;  Bepullie  of  Costa  Bica  v. 
Erlanger,  1879,  W.  N.  7 ;  In  re  Gotland,  1885,  31  Ch.  D.  296  ;  In  re  Taylor, 
Stileman,  &  Underwood,  [1891]  1  Ch.  590),  or  in  case  it  appears  from  the 
solicitor's  own  account  that  a  balance  is  due  from  him  (In  re  Bevan  & 
Whitting,  1864,  33  Beav.  439,  affirmed  on  appeal  with  a  variation;  see 
L.  B.  6  Eq.  p.  328  :  31  Ch.  D.  p.  302 ;  In  re  Hanbury,  Whitting,  &  Nicholson, 
1896,  75  L.  T.  449). 

If  circumstances  of  a  special  kind  exist  which  ought  to  be  brought  to 
the  notice  of  the  Court,  an  order  of  course  is  irregular,  and  a  special 
application  must  be  made  by  summons  at  chambers  (Order  55,  r.  2  (15)). 
Thus,  an  order  of  course  is  irregular  where  the  application  is  made  by  some 
only  of  several  parties  jointly  liable  (In  re  Perkins,  1845,  8  Beav.  241 ;  In  re 
Ilderton,  1863,  33  Beav.  201 ;  In  re  Kitton,  1866,  35  Beav.  369),  or  where 
the  application  is  to  tax  some  only  of  several  bills  claimed  by  the  solicitor 
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(In  re  Yetts,  1864,  33  Beav.  412 ;  In  re  Ward,  1885,  28  Ch.  D.  719),  or  to 
tax  two  bills,  one  of  which  has  been  paid  (In  re  Hinton,  1852, 15  Beav.  192), 
or  where  the  bill  forms  part  of  a  settled  account  (In  re  Holland,  1854, 
19  Beav.  314),  or  where  the  client  has  already  obtained  one  common  order, 
and  allowed  it  to  lapse  by  effluxion  of  time  (In  re  Webster,  [1891]  2  Ch. 
102 ;  In  re  Taylor,  Sons,  &  Tarbuelc,  [1894]  1  Ch.  503),  or  where  the  bill 
was  delivered  conditionally,  and  the  solicitor  claims  the  right  to  withdraw 
it  (In  re  TJiompson,  1885,  30  Ch.  D.  441),  or  where  there  is  a  special  agree- 
ment as  to  the  costs,  and  also  a  dispute  whether  the  relation  of  solicitor  and 
client  exists  between  the  parties  (In  re  Inderwick,  1883,  25  Ch.  D.  279). 
On  the  other  hand,  the  mere  fact  that  there  is  a  special  agreement  (In  re 
Inderwick,  supra),  or  that  some  of  the  items  in  the  bill  are  included  in  an 
existing  order  to  tax  costs  in  a  suit  (In  re  Fluker,  1855,  20  Beav.  143),  or 
that  the  client  disputes  the  retainer  as  to  some  of  the  items  (In  re  Herbert, 
1887,  34  Ch.  D.  504 ;  In  re  Bracey,  1845,  8  Beav.  266),  or  that  the  solicitor 
who  obtains  the  order  knows  that  the  client  disputes  the  retainer  as  to 
the  whole  bill  (In  re  Jones,  1887,  36  Ch.  D.  105),  is  no  objection  to  an  order 
of  course.  If,  however,  the  client  desires  to  dispute  the  retainer  as  to  the 
whole  bill  (In  re  Jones,  supra ;  In  re  W.  Pyne,  1848,  5  C.  B.  407 ;  In  re 
Thurgood,  1854,  19  Beav.  541),  or  raises  the  question  whether  some  of 
the  items  are  not  statute-barred  (In  re  Margetts,  [1896]  2  Ch.  263),  he 
should  apply  specially ;  and  see,  further,  as  to  the  effect  of  the  Statute  of 
Limitations,  Budgett  v.  Budgett,  [1895]  1  Ch.  202 ;  Curwen  v.  Milburn,  1889, 
42  Ch.  D.  424. 

The  pendency  of  an  action  by  the  solicitor  for  his  bill  does  not,  generally 
speaking,  prevent  the  client  from  obtaining  the  common  order,  though,  in 
that  case,  the  order  is  in  a  special  form  (In  re  Webster,  [1891]  2  Ch.  p.  107 ; 
Seton,  vol.  i.  p.  244);  but  after  final  judgment  the  Court  has  no  juris- 
diction to  order  taxation  under  the  Act  (In  re  Barnard,  1852,  2  De  G-.,  M. 
&  G-.  359  ;  16  Beav.  5,  7  n. ;  In  re  Gedye,  1852,  15  Beav.  254,  259). 

If  material  facts  are  misrepresented  or  suppressed  in  the  petition  upon 
which  an  order  of  course  is  obtained  the  order  will  be  discharged  for 
irregularity  (In  re  Holland,  1854,  19  Beav.  314;  In  re  Webster,  [1891] 
2  Ch.  102 ;  In  re  Taylor,  Sons,  &  Tarbuch,  [1894]  1  Ch.  503),"  even 
though  upon  the  merits  there  may  be  a  case  for  directing  taxation  (In  re 
Yetts,  1864,  33  Beav.  412).  In  a  late  case,  however,  the  Court  of  Appeal 
left  the  order  standing,  but  allowed  the  clients  no  costs  of  the  proceedings 
to  obtain  it  (In  re  Thompson,  1885,  30  Ch.  D.  441 ;  In  re  Webster,  supra ; 
In  re  Taylor,  Sons,  &  Tarbuch,  supra). 

Conversely,  a  person  applying  for  a  special  order  to  tax  when  the 
common  order  would  have  sufficed,  pays  the  costs,  although  he  obtains  the 
order  (In  re  Bignold,  1845,  9  Beav.  269 ;  In  re  Atkinson  and  Pilgrim, 
1858,  26  Beav.  151).  In  doubtful  cases  the  client  should  apply  to  the 
solicitor  to  consent  to  an  order  of  course  (In  re  Taylor,  1852, 15  Beav.  145), 
and  the  solicitor  will  have  to  pay  the  costs  of  a  special  application  if  he 
unreasonably  refuses  (In  re  Adamson,  1854,  18  Beav.  460 ;  In  re  Lett,  1862, 
31  Beav.  488). 

An  error  in  the  order  may  be  corrected  if  application  is  made  without 
delay  (In  re  Tibbits,  1881,  30  W.  K.  177).  Any  irregularity  in  the  order 
will  be  waived  by  the  solicitor  attending  before  the  master  without  raising 
any  objection  (In  re  Wavell,  1856,  22  Beav.  634;  In  re  Field,  1853,  16 
Beav.  593). 

If  the  order  is  obtained  by  the  solicitor  he  must  serve  it  on  the  client ; 
but  if  the  client  obtains  the  order  he  is  not  bound  to  serve  the  solicitor 
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(In  re  Bobertson,  1889,  42  Ch.  D.  p.  555,  per  Chitty,  J. ;  see,  however,  In  re 
Norvall,  1869,  W.  N.  255). 

(ii.)  Taxation  after  Payment.—Paymeiit  of  any  bill  will  not  prevent  the 
Court  from  referring  it  for  taxation,  if  the  special  circumstances  of  the  case 
shall  so  require,  upon  such  terms  and  conditions  and  subject  to  such 
directions  as  the  Court  thinks  fit,  provided  the  application  for  the  reference 
be  made  within  twelve  calendar  months  after  payment  (Sol.  Act,  1843,  s.  41). 
An  application  for  taxation  under  this  section  is  made  by  summons  at 
chambers  (Order  55,  r.  2  (15)),  and  an  ex  parte  order  is  irregular  {In  re  Becke 
and  Flower,  1844,  5  Beav.  406 ;  In  re  Carew,  1844, 8  Beav.  150).  (For  the  form 
of  order,  see  Seton,  vol.  i.  p.  246.)  The  application  should  be  made  as  soon 
after  payment  as  possible,  and  a  delay  of  several  months,  unless  satisfactorily 
explained,  will  be  fatal  {In  re  Bayley,  1854, 18  Beav.  415 ;  In  re  Browne,  1852, 
1  De  G,  M.  &  G.  322 ;  In  re  Pugh,  1863,  32  Beav.  173) ;  if,  however,  no  bill 
has  been  delivered  delay  is  immaterial,  and  taxation  will  be  ordered  at  any 
time  within  a  year  after  delivery  {In  re  Fielder  &  Sumner,  1871,  40  L.  J. 
Ch.  615).  The  section  includes  all  bills,  whether  signed  or  not  {In  re 
Sutton  &  Elliott,  1883,  11  Q.  B.  D.  377). 

Giving  security  for  the  amount  of  the  bill  is  tantamount  to  payment  {In 
re  Boyle,  1854,  5  De  G.,  M.  &  G.  540) ;  but  if  the  security  consists  of  a 
promissory  note  or  bill  of  exchange,  the  twelve  months  will,  in  the  absence 
of  evidence  of  a  contrary  intention,  run  from  the  time  when  the  note  or  bill 
was  paid,  not  from  the  time  when  it  was  given  {In  re  Harries,  1844, 13  Mee. 
&  W.  3 ;  Sayer  v.  Wagstaf,  1844,  5  Beav.  415).  And  giving  a  negotiable 
security,  which  the  solicitor  receives  "  in  settlement "  of  his  bill,  does  not 
amount  to  payment  in  the  event  of  the  security  being  dishonoured,  unless 
the  solicitor  proves  that  this  was  the  intention  of  the  parties,  and  that  the 
client  was  aware  of  the  effect  of  the  transaction  on  his  right  to  tax  {In  re 
Bomer  &  Haslam,  [1893]  2  Q.  B.  286). 

If  the  bill  is  paid  "  under  protest "  the  only  effect  is  to  negative  satis- 
faction with  the  bill.  Such  a  payment  confers  no  right  on  the  client  to 
have  the  bill  taxed,  but  merely  reserves  the  right  if  it  exists.  Consequently, 
if  the  client  desires  taxation  he  must  still  prove  "  special  circumstances  " 
(In  re  Cheesman,  [1891]  2  Ch.  p.  292,  per  Lindley,  L.J.). 

It  is  no  payment  if  the  solicitor  simply  retains  the  amount  of  his  costs 
out  of  money  of  the  client  in  his  hands  without  having  delivered  a  proper 
bill  {In  re  Baylis,  [1896]  2  Ch.  107 ;  In  re  Stogdon,  1887,  56  L.  J.  Ch.  420 ; 
In  re  West,  King  &  Adams,  [1892]  2  Q.  B.  102),  even  though  there  may 
have  been  a  settled  account,  or  what  as  between  other  persons  would  have 
amounted  to  a  settled  account  {In  re  Baylis,  supra).  But  there  is  nothing  to 
prevent  a  person  who  is  sui  juris  settling  an  account  with  his  solicitor  if 
he  likes,  after  a  proper  bill  has  been  delivered  {ibid,  per  Chitty,  J.,  p.  111). 
In  some  cases,  it  is  true,  it  has  been  held  that  the  delivery  of  a  bill  to 
which  a  previous  retainer  of  the  costs  could  be  referred,  made  the  transaction 
amount  to  payment  of  the  bill  (see  Ex  parte  Hemming,  1856,  28  L.  T. 
(O.  S.)  144 ;  In  re  Thompson,  [1894]  1  Q.  B.  462 ;  Hitchcock  v.  Stretton, 
[1892]  2  Ch.  343),  "  but  in  my  opinion  the  Court  in  those  cases  thought 
that  the  client  had  had  the  bill  and  exercised  his  judgment  upon  it.  A 
solicitor  who  retains  his  costs  without  delivering  his  bill,  has  not  been  paid 
his  bill"  {In  re  Baylis,  p.  117,  per  Lindley,  L.J.).  Under  very  special  cir- 
cumstances, however,  the  retainer  of  the  amount  of  the  bill  has  been  held 
equivalent  to  payment  {Ex  parte  Shackell,  1852,  2  DeG,  M.  &  G.  842  ;  and 
see  Allen  v.  Jarvis,  1869,  L.  K.  4  Ch.  616 ;  In  re  Webb,  Lambert  v.  Still,  [1894] 


fi16  SOLICITOR 

1  Ch.  73 ;  Barwell  v.  Brooks,  1844,  8  Beav.  121).  Again,  a  mere  payment 
on  account  (In  re  Woodard,  1869, 18  W.  E.  37),  or  payment  of  a  gross  sum 
without  delivery  of  a  proper  bill  (In  re  Blackmore,  1851, 13  Beav.  154 ;  In  re 
Stephen,  1848,  2  Ph.  562),  does  not  amount  to  payment  within  the  section  ; 
and  see  In  re  Ingle,  1855,  21  Beav.  275. 

As  to  what  will  constitute  "  special  circumstances  "  sufficient  to  warrant 
taxation,  notwithstanding  payment,  it  was  laid  down  in  a  succession  of 
earlier  cases  that  the  client  must  show  either — (1)  pressure,  accompanied  by 
some  overcharge ;  or  (2)  overcharge  so  gross  as  to  be  fraudulent.  It  is  now 
settled,  however,  that  each  case  must  depend  on  its  own  circumstances. 
The  Court  cannot  lay  down  a  hard  and  fast  rule  not  imposed  by  the  Act, 
but  must  judge  in  each  case  whether  there  are  special  circumstances  such 
as  to  make  it  right  and  reasonable  that  the  bill  should  be  taxed,  notwith- 
standing payment  (per  Lindley,  L.J.,  in  In  re  Cheesman,  [1891]  2  Ch.  289  ; 
and  see  In  re  Boycott,  1885,29  Ch.  D.  571 ;  In  re  Norman,  1886,  16  Q.  B.  D. 
673) ;  and  if  there  are  "  special  circumstances "  the  Court  of  Appeal  will 
be  slow  to  interfere  with  the  decision  of  the  Court  below  that  they  are 
sufficient  to  justify  taxation  (In  re  Cheesman,  supra). 

Where  the  client  paid  expressly  subject  to  his  right  to  tax,  and  the 
solicitor  accepted  payment  on  these  terms  without  objection,  this  was  held 
a  sufficient  special  circumstance  to  warrant  taxation  (In  re  Williams,  Ex  parte 
Love,  1891,  65  L.  T.  68).  Practically,  however,  most  of  the  cases  do  resolve 
themselves  into  cases  either  of  "  pressure  accompanied  by  some  overcharge  " 
or  "  fraudulent  overcharge  " ;  the  former  being  cases  in  which  the  solicitor 
has  taken  advantage  of  the  fact  of  his  being  in  possession  of  documents 
which  it  was  essential  to  the  client  to  obtain,  or  has  otherwise  availed 
himself  of  his  position  to  extort  payment,  which,  under  other  circumstances, 
would  have  been  refused  until  the  bill  had  been  taxed ;  the  latter  being 
cases  where  the  overcharges  are  so  excessive  that  it  is  impossible  to  believe 
they  were  made  honestly.  In  In  re  Newman,  1867,  L.  B.  2  Ch.  p.  713, 
Bolt,  L.J.,  laid  down  the  general  rule  as  to  pressure  in  the  following  terms : — 

"  Where  the  completion  of  the  business  within  a  short  time  is  necessary, 
and  the  party  who  is  liable  to  pay  is  willing  to  pay  at  once  the  whole 
amount,  provided  the  right  to  taxation  be  reserved,  and  this  offer  is  refused, 
I  think  there  are  special  circumstances  which  justify  taxation,  if  when  the 
bill  of  costs  is  looked  at  it  appears  substantially  to  require  taxation  " ;  and 
see  In  re  Stephen,  1848,  2  Ph.  p.  569  ;  In  re  Lacey  &  Son,  1883,  25  Ch.  D. 
p.  309. 

Thus,  taxation  was  ordered  where  the  solicitor  refused  to  part  with  a 
deed  which  was  necessary  for  the  completion  of  a  purchase,  unless  his  bill 
was  first  paid  (In  re  Tryon,  1844, 7  Beav.  496  ;  and  see  In  re  Pugh,  1863,  32 
Beav.  173  ;  1  De  C,  J.  &  S.  673  ;  In  re  Lett,  1862,  31  Beav.  488) ;  where  the 
mortgagee's  solicitor  threatened  that  unless  he  were  paid  the  property 
would  be  sold  (In  re  Mosely,  1867, 15  W.  B.  975 ;  and  see  In  re  Sladden,  1847, 
10  Beav.  488 ;  Ex  parte  Wilkinson,  1845, 2  Coll.  92) ;  and  where  a  purchase 
was  not  allowed  to  be  completed  unless  the  vendor's  solicitor's  costs  were 
paid  (In  re  Parker  &  George,  1884,  32  W.  B.  222 ;  and  see  also  In  re  Elmslie, 
1850,  12  Beav.  538;  In  re  Foster,  1860,  2  De  G.,  F.  &  J.  105). 

Where  payment  of  a  bill  delivered  at  the  last  moment  of  settling  a 
mortgage  or  transfer  is  insisted  on  without  any  opportunity  of  investigation 
being  afforded,  this  will  clearly  be  a  "  special  circumstance  "  within  the  Act 
(In  re  Jones,  1845,  8  Beav.  479 ;  In  re  Wells,  1845,  ibid.  416 ;  In  re  Ranee, 
1856,  22  Beav.  177). 

If,  however,  the  bill  has  been  delivered  to  the  client  a  reasonable  time 
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before  payment,  the  Court  will  not  order  taxation  (In  re  Wyche,  1848,  11 
Beav.  209),  and  a  month  (In  re  Jones,  1845,  8  Beav.  479),  twenty  clays  (In 
re  Harrison,  1847,  10  Beav.  57),  a  fortnight  (In  re  Lacey  &  Son,  1883,  25 
Ch.  D.  301),  nine  days  (In  re  Brew,  1847,  10  Beav.  368),  and  a  week  (In  re 
Welchman,  1848,  11  Beav.  319),  have  been  held  sufficient  for  this  purpose. 
In  some  cases  taxation  has  even  been  refused,  though  payment  followed 
immediately  on  delivery  (In  re  Fyson,  1846,  9  Beav.  117 ;  In  re  Currie, 
1846,  ibid.  602),  and  so  where  the  shortness  of  the  interval  (four  days) 
between  delivery  and  the  time  fixed  for  completion  of  a  transfer  of  mortgage 
was  due  solely  to  the  mortgagor's  desire  for  speedy  completion  (In  re 
Boycott,  1885,  29  Ch.  D.  571). 

Where,  however,  the  client  had  really  no  means  of  examining  the  bill, 
taxation  was  ordered  (In  re  Abbott,  1854,  18  Beav.  393) ;  and  even  if  the 
bills  have  been  delivered  in  sufficient  time  to  enable  the  client  to  obtain 
advice  on  them,  and  he  has  in  fact  done  so,  and  settled  with  his  solicitor, 
still  even  this  is  not  always  sufficient,  and  if  a  proper  case  can  be  made  for 
it  the  Court  does  not  hesitate  to  direct  taxation  (Nokes  v.  Warton,  1842, 
5  Beav.  448). 

The  mere  fact  that  a  solicitor  refuses  to  hand  over  deeds,  lawfully  in  his 
possession,  until  his  bill  has  been  paid  (In  re  M'unns  &  Zongden,  1884,  50 
L.  T.  356),  or  that  he  has  omitted  to  tell  his  clients  (trustees)  that  if  the 
costs  should  be  subsequently  taxed  in  an  administration  action  and  the  bills 
reduced,  they  would  not  be  allowed  the  full  amount  paid  (In  re  Layton, 
Steele,  &  Co.,  1890,  38  W.  E.  652;  W.  K  112),  is  not  a  sufficient  "special 
circumstance  "  to  warrant  taxation. 

The  right  of  a  transferee  of  a  mortgage  to  tax  the  bill  of  the  mortgagee's 
solicitor  will  be  lost  if  the  transfer  is  made  a  security  for  a  certain  sum,  includ- 
ing principal,  interest,  and  costs,  which  is  recited  to  be  due  on  the  mortgage 
(In  re  Gold,  1871,  24  L.  T.  9 ;  In  re  Forsyth,  1864,  34  Beav.  140 ;  2  De  G., 
J.  &  S.  509). 

Whatever  other  "  special  circumstances  "  may  be  relied  on  as  a  ground  for 
taxation  there  must  always  be  proof  that  there  are  overcharges  in  the  bill 
(per  Turner,  L.J.,  in  Ex  parte  Barton,  1853,  4  De  G-.,  M.  &  G-.  p.  113  ;  and 
see  In  re  Lacey  &  Son,  1883,  25  Ch.  D.  301 :  In  re  Boycott,  1885,  29  Ch.  D. 
571),  and  even  if  not  absolutely  essential  it  is  at  any  rate  very  desirable 
that  the  specific  items  objected  to  should  be  pointed  out  (In  re  Boycott, 
supra). 

If  overcharge  is  the  special  circumstance  relied  on,  the  overcharges  must, 
according  to  the  older  cases,  be  so  serious  as  to  amount  to  fraud  ;  but  since 
the  decision  of  the  Court  of  Appeal  in  In  re  Norman,  1886,  16  Q.  B.  D.  673, 
it  may  be  assumed  that  items  unreasonably  large,  charges  requiring 
explanation,  or  gross  blunders,  will  be  held  sufficient  (and  see  In  re  Robinson, 
1867,  L.  B.  3  Ex.  4).  The  onus  of  showing  overcharge  is  of  course  upon  the 
client  (In  re  Towle,  1860,  30  Beav.  170),  and  specific  items  of  overcharge 
should  be  alleged  and  proved  (In  re  Thompson,  1845,  8  Beav.  p.  239  ;  Bunt 
v.  Bunt,. 184:6,  9  Beav.  146;  In  re  Browne,  1852,  1  De  G.,  M.  &  G.  322, 
333),  though  he  is  not  bound  to  specify  them  all  (In  re  Baivson  and  Bryan, 
I860,  28  Beav.  605) ;  "  it  is  usual  to  point  out  two  or  three  or  more  items 
of  overcharge  as  a  sample,  and  if  they  cannot  be  supported  the  bill  must  be 
referred  to  taxation  "  (ibid,  per  Bomilly,  M.  B.,  p.  606). 

In  In  re  Boycott,  1885,  29  Ch.  D.  571,  Bowen,  L.J.,  considered  that 
when  a  bill  was  so  large  as  to  be  "redolent  of  overcharge,"  it  was  not 
necessary  that  specific  items  of  overcharge  should  be  pointed  out ;  but  Fry, 
L.J.,  did  not  assent  to  this  view. 
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Where  the  bill  is  in  the  possession  of  the  solicitor,  who  refuses  to 
produce  it,  taxation  will  be  ordered,  without  any  items  of  overcharge  being 
specified  (In  re  Loughborough,  1857,  23  Beav.  439). 

The  following  are  instances  in  which  taxation  was  directed  on  the  mere 
ground  of  overcharge : — 

Where  executors  had  been  charged  by  their  solicitor  considerably  more 
than  they  themselves  would  be  allowed  against  their  testator's  estate  (Ex 
parte  Dickson,  1856,  8  De  G,  M.  &  G-.  655) ;  where  a  mortgagor's  solicitor 
charged  his  client  a  scale  fee  "  for  negotiating  loan  "  in  addition  to  the  pro- 
curation scale  fee  paid  to  the  mortgagee's  solicitor  (In  re  Pybus,  1887,  35 
Ch.  D.  568;  In  re  Eley,  1887,  37  Ch.  D.  40);  where  a  considerable  portion 
of  the  bill  was  for  business  which  in  the  exercise  of  an  honest  and  fair  dis- 
cretion ought  never  to  have  been  transacted  (In  re  Barrow,  1853,  17  Beav. 
547);  where  the  solicitors  on  being  paid  gave  an  undertaking  to  refund 
what  might  be  "  found  to  be  in  excess  of  what  they  were  entitled  to  receive  " 
(In  re  Fisher,  1854,  18  Beav.  183 ;  and  see  In  re  Foljamle,  1846, 9  Beav.  402). 
Where  the  solicitor  offered  to  pay  some  of  the  items  objected  to,  the  Court 
directed  taxation,  treating  these  items  as  omitted  (In  re  Catlin,  1857,  23 
Beav.  412). 

On  the  other  hand,  the  Court  refused  to  order  taxation  on  the 
mere  ground  of  trifling  overcharges  in  the  bill  (In  re  Brake,  1844, 
8  Beav.  123);  where  the  practice  of  the  Taxing  Office  as  to  the  proper 
amount  to  be  charged  was  not  settled  (In  re  Walsh,  1850,  12  Beav. 
490) ;  and  where  the  overcharge  (though  amounting  to  as  much  as  £95) 
had  been  made  under  a  common  mistake  (In  re  Glascodine  and  Carlyle, 
1885,  52  L.  T.  781). 

Charges  for  attendances  to  the  extent  of  eight  in  one  day  (In  re 
Towle,  1860,  30  Beav.  170),  or  for  two  hundred  and  forty  letters  in  one 
year  (In  re  Boyle,  Ex  parte  Turner,  1854,  5  De  G.,  M.  &  G-.  p.  546),  are 
not  per  se  sufficient  to  induce  the  Court  to  direct  taxation ;  and  semble,  an 
item  objected  to,  not  because  the  business  was  not  done  or  the  charge  was 
excessive,  but  because  the  liability  to  pay  it  is  disputed,  is  not  such  an 
overcharge  as  will  warrant  taxation  (Ex  parte  Barton,  1853,  4  De  G., 
M.  &  G.  108). 

The  lapse  of  twelve  calendar  months  after  payment  of  the  bill  is  an 
absolute  bar  to  taxation  under  the  statute  (In  re  Harper,  1847,  10  Beav. 
284;  Ex  parte  Pemberton,  1852,  2  De  G,  M.  &  G.  960),  unless  fraud  is 
shown  (Ex  parte  Pemberton,  supra). 

And  it  makes  no  difference  that  the  bill  was  unsigned  (In  re  Sutton  & 
Elliott,  1883,  11  Q.  B.  D.  377  ;  In  re  Falls,  1891,  29  L.  B.  Ir.  1),  or  that  the 
application  to  tax  is  made  under  the  third-party  clause  (see  post,  p.  620) 
of  the  Act  (In  re  F.  E.  Smith,  1884,  W.  N.  45  ;  32  W.  E.  408 ;  In  re  Jackson, 
1889,  40  Ch.  D.  495 ;  In  re  Downes,  1844,  5  Beav.  425 ;  In  re  Massey,  1845, 

8  Beav.  458). 

The  proper  mode  of  opening  a  bill  twelve  months  after  payment  is  by 
action ;  see,  for  instances,  Blagrave  v.  Bouth,  1856,  2  Kay  &  J.  509 ;  8  De  G, 
M.  &  G.  620 ;  In  re  Webb,  Lambert  v.  Still,  [1894]  1  Ch.  73 ;  Stanes  v. 
Parker,  1846,  9  Beav.  385,  where  the  suit  failed;  Todd  v.    Wilson,  1846, 

9  Beav.  486 ;  Coleman  v.  Mellersh,  1850,  2  Mac.  &  G.  309 ;  Watson  v.  Bodwell, 
1878,  7  Ch.  D.  625;  11  Ch.  D.  150,  where  it  was  successful. 

(hi.)  Taxation  after  Verdict  or  after  Twelve  Months  from  Delivery. — Sec.  37 
of  the  Sol.  Act,  1843,  further  provides  that  no  bill  shall  be  taxed  on  the 
application  of  the  party  chargeable  after  a  verdict  shall  have  been  obtained 
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or  a  writ  of  inquiry  executed  in  any  action  for  the  recovery  of  the  demand 
of  the  solicitor,  his  executor,  etc.,  or  after  the  expiration  of  twelve  months 
after  the  bill  shall  have  been  delivered,  except  under  special  circumstances,  to 
be  proved  to  the  satisfaction  of  the  Court.  An  application  to  tax  under  this 
clause  must  therefore  be  made  by  summons  at  chambers  (Order  55,  r.  2  (15)), 
supported  by  proper  evidence  of  the  special  circumstances  relied  on ;  and 
the  general  rule  is,  that  to  entitle  the  client  to  an  order  "  he  must  show 
one  of  two  things — either  pressure  or  gross  overcharge,  amounting  to  what 
this  Court  designates  as  fraud "  {In  re  Strother,  1857,  3  Kay  &  J.  p.  527, 
per  Wood,  V.-C;  and  see  In  re,  Browne,  1852,  1  De  G-.,  M.  &  G.  322 ;  In  re 
Rook,  1861,  3  Gif.  372 ;  In  re  Pybus,  1887,  35  Ch.  D.  568  ;  In  re  Eley,  1887, 
36  W.  B.  96).  The  rule  laid  down  by  these  cases,  however,  is  not  exhaustive, 
and  taxation  will  be  ordered  whenever  the  special  circumstances  of  the  case, 
be  they  what  they  may,  appear  to  the  Court  to  require  it  (In  re  Norman, 
1886,  16  Q.  B.  D.  673  (C.  A.)).  Thus,  taxation  will  be  ordered  of  a  bill 
containing  items  unreasonably  large,  or  charges  requiring  explanation,  or 
gross  blunders  (In  re  Norman;  In  re  Robinson,  1867,  L.  B.  3  Ex.  4),  or 
where  there  is  a  dispute  as  to  the  completeness  of  the  bill  delivered  (In  re 
Bagsliawe,  1848,  2  De  G.  &  Sm.  205;  and  see  In  re  Nicholson,  1861, 
3  De  G.,  F.  &  J.  93 ;  In  re  Pomeroy,  [1897]  1  Ch.  284).  But  the  mere  con- 
tinuance of  the  relation  of  solicitor  and  client  is  not  alone  a  sufficient 
reason  for  directing  taxation  (In  re  Elmslie,  1873,  L.  E.  16  Eq.  326  ;  In  re 
Cartwright,  1873,  L.  E  16  Eq.  p.  473;  but  see  Ex  parte  Flower,  1868,  18 
L.  T.  N.  S.  457  ;  In  re  Nicholson).  Nor  is  the  fact  that  the  solicitor  retains 
possession  of  the  client's  papers  (In  re  Gedye,  1851,  14  Beav.  56);  nor  the 
fact  that  he  has  commenced  an  action  against  his  client  (Bennett  v.  Hill, 
1853,  21  L.  T.  (0.  S.)  101;  and  see  In  re  Nelson,  Son,  &  Hastings,  1885, 
30  Ch.  D.  1). 

If  there  has  been  a  succession  of  bills  delivered  by  the  solicitor,  a 
question  often  arises  whether  they  are  really  separate  and  distinct  bills, 
so  that  the  twelve  months  run  as  to  each  of  them  from  the  date  of  its 
delivery ;  or  whether  the  whole  series  really  constitutes  one  bill — several 
chapters  in  one  volume — so  that  the  time  runs  only  from  the  delivery  of  the 
last  of  the  series.  In  a  recent  case  the  Court  of  Appeal  laid  down  the 
general  principle  as  follows : — 

Where  a  solicitor  is  retained  to  conduct  litigation,  other  than  an  ordinary 
action  at  common  law,  which  may  extend  over  a  considerable  period,  and  in 
which  breaks  may  occur  of  such  a  kind  as  to  be  equivalent  to  the  conclusion 
of  a  distinct  part  of  the  proceedings,  he  may  deliver  his  bill  for  business 
done  up  to  the  occurrence  of  any  such  break,  and  demand  payment. 
Where,  however,  in  the  course  of  the  proceedings  several  bills  have  been 
sent  in  at  different  times,  it  is  a  question  of  fact  whether  they  were  sent  in 
as  final  bills  for  work  done  up  to  the  occurrence  of  any  such  break,  so  as  to 
be  separate  bills,  or  whether  they  were  merely  statements  of  account  or 
portions  of  one  entire  bill,  so  as  to  make  the  whole  liable  to  taxation  if  the 
last  part  has  been  delivered  within  twelve  months  of  the  application  to  tax 
(In  re  Bomer  &  Haslam,  [1893]  2  Q.  B.  286). 

Successive  bills  of  costs  in  such  matters  as  bankruptcy  administration  or 
winding-up  are  clearly  not  necessarily  to  be  treated  as  one  bill  brought  down 
to  the  date  of  the  latest  delivery  (In  re  Hall  &  Barker,  1878,  9  Ch.  D.  538 ; 
and  see  In  re  Nelson,  Son,&  Hastings,  1885,  30  Ch.  D.  1 ;  Underwood,  Son,  & 
Piper  v.  lewis,  [1894]  2  Q.  B.  306).  In  In  re  Cartwright,  1873,  L.  E  16  Eq. 
469,  a  signed  letter  sent  by  the  solicitor  to  the  client  making  additions  to  his 
charges  was  held  under  the  circumstances  to  have  had  the  effect  of  bringing 
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down  a  series  of  bills  to  the  date  of  the  letter,  though  most  of  the  bills  had  been 
delivered  more  than  twelve  months  before  the  application.  The  effect  of  a 
winding-up  order  is  to  suspend  the  operation  of  the  twelve  months'  rule, 
and  accordingly  a  bill  taxable  in  point  of  time  at  the  date  of  the  order,  and 
a  bill  subsequently  delivered  to  the  official  liquidator  must  both  be  taxed, 
although  more  than  twelve  months  may  have  elapsed  since  the  delivery  of 
the  second  bill  (Ex  parte  Mans,  1870,  L.  E.  11  Eq.  151 ;  and  see  Ex  parte 
Quilter,  1850,  4  De  G.  &  Sm.  183).  Eetainer  of  a  bill  for  twelve  months 
without  objection  is  only  primd  facie  evidence  of  its  reasonableness,  and  the 
executor  of  the  client  is  not  estopped  from  disputing  any  of  the  items  in  an 
action  to  administer  the  client's  estate  and  having  them  referred  to  the 
taxing-master,  although,  there  being  no  "  special  circumstances,"  taxation 
could  not  have  been  ordered  under  the  Act  (In  re  Park,  Cole  v.  Park,  1889, 
41  Ch.  D.  326 ;  and  see  Allen  v.  Jarvis,  1869,  L.  E.  4  Ch.  616 ;  Ex  parte 
Ditton,  In  re  Woods,  1880,  13  Ch.  D.  318);  and  see  further  as  to  taxation 
after  twelve  months,  Anderson  v.  May,  1800,  2  Bos.  &  Pul.  237 ;  Hooper  v. 
Till,  1779,  1  Dougl.  198 ;  Ex  parte  Blair,  1870,  L.  E.  5  Ch.  482 ;  De  Bay 
v.  Griffin,  1875,  L.  E.  10  Ch.  291. 

(iv.)  Taxation  at  the  Instance  of  Third  Parties. — Cases  in  which  the  costs 
really  come  out  of  the  pocket  of  some  third  party  (see  ante,  p.  608),  who 
apart  from  statute  would  have  no  right  to  tax  the  bill  (In  re  Jackson,  1889, 
40  Ch.  D.  495  ;  In  re  Spencer,  1882,  51  L.  J.  Ch.  271 ;  30  W.  E.  296),  are 
provided  for  by  sees.  38  and  39  of  the  Sol.  Act,  1843. 

(a)  Taxation  by  Third  Party  liable. — Sec.  38  provides  that  where 
any  person,  not  being  the  "  party  chargeable  "  with  the  bill,  shall  be  liable 
to  pay  or  shall  have  paid  the  bill  either  to  the  solicitor,  his  executor, 
administrator,  or  assignee,  or  to  the  party  chargeable,  such  person,  his 
executor,  administrator,  or  assignee,  may  make  such  application  for  taxation 
as  the  party  chargeable  might  himself  make,  and  the  same  order  shall  be 
made  thereupon,  and  the  same  course  pursued  as  if  the  application  were 
made  by  the  party  so  chargeable.  Provided  that  if  the  application  is  made 
when,  under  the  provisions  of  the  Act,  taxation  could  not  be  directed 
except  under  special  circumstances,  the  Court  may  take  into  consideration 
any  additional  special  circumstances  applicable  to  the  person  making  the 
application,  although  such  circumstances  might  not  be  applicable  to  the 
party  chargeable  if  he  himself  were  the  applicant  (see  In  re  Vardy,  1851, 
20  L.  J.  Ch.  325). 

For  the  purpose  of  any  such  taxation  upon  the  application  of  the  person 
not  being  the  party  chargeable,  the  Court  may  order  the  solicitor,  his 
executor,  administrator,  or  assignee,  to  deliver  to  the  party  applying  for  the 
taxation  a  copy  of  the  bill  on  payment  of  the  costs  of  the  copy  (see  In  re 
Kellocle,  1887,  56  L.  T.  887);  but  no  bill  which  has  been  taxed  once  can  be 
taxed  a  second  time,  except  under  special  circumstances  (s.  40 ;  and  see 
In  re  BlacJcmore,  1851,  13  Beav.  154). 

Under  sec.  38  a  lessee  may  tax  the  bill  of  the  lessor's  solicitor  (In  re 
Negus,  [1895]  1  Ch.  73;  In  re  Newman,  1867,  L.  E.  2  Ch.  707);  and  a 
mortgagor  (In  re  Wells,  1845,  8  Beav.  416 ;  In  re  Griffith  &  Co.,  1883, 
53  L.  J.  Ch.  303),  or  his  trustee  in  bankruptcy  (In  re  Allingham,  1886, 
32  Ch.  D.  36),  or  a  subsequent  incumbrancer  (In  re  Taylor,  1854,  18  Beav. 
165 ;  In  re  Jessop,  1863,  32  Beav.  406),  may  tax  the  bill  of  the  mortgagee's 
solicitor.  But  the  section  only  applies  where  the  third  party  stands  in 
such  a  relation  to  the  client  that  he  is  bound  to  indemnify  the  client 
against  the  costs  (In  re  Heritage,  Ex  parte  Docker,  1878,  3  Q.  B.  D.  726). 
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A  mere  gratuitous  or  officious  payment  gives  no  right  to  tax  (In  re  Becke  and 
Flower,  1844,  5  Beav.  406) ;  and  the  section  has  reference  only  to  a  taxation 
as  between  solicitor  and  client,  and  not  to  a  party  and  party  taxation  (In  re 
Grundy,  Kershaw,  &  Co.,  1881,  17  Ch.  D.  108;  In  re  Cowdell,  1883,  52 
L.  J.  Ch.  246). 

The  order  for  taxation  is  obtained  as  of  course  wherever  this  would 
have  been  proper,  if  the  original  client  had  been  the  applicant  (In  re  Bracey, 
1845,  8  Beav.  338 ;  In  re  Hartley,  1861,  30  Beav.  620 ;  and  see  ante,  p.  613). 
If  the  bill  has  been  delivered  more  than  twelve  months,  or  has  been  paid, 
the  application  is  made  by  summons,  and  "  special  circumstances  "  must  be 
shown  (In  re  Beche  and  Flower,  1844,  5  Beav.  406 ;  In  re  Carew,  1844, 
8  Beav.  150 ;  In  re  Griffith  &  Co.,  ubi  supra;  see  ante,  p.  615).  For  form 
of  order,  see  Seton,  vol.  i.  p.  249 ;  and  as  to  delivery  of  the  bill  in  the  case 
of  a  third  party  taxation,  see  In  re  Robertson,  1889,  42  Ch.  D.  553. 

The  third  party  stands  in  the  shoes  of  the  client,  and  if  for  any 
reason  the  client  himself  is  not  entitled  to  an  order  for  taxation,  neither 
is  the  third  party ;  his  only  remedy  in  that  case  is  by  action  against  the 
client  (In  re  Massey,  1865,  34  Beav.  463 ;  Fx  parte  Dickson,  1856,  8  De  G., 
M.  &  G.  655 ;  In  re  Eolliday  and  Godlee,  1888,  58  L.  T.  301). 

(b)  Taxation  by  Third  Party  Interested. — Sec.  39  provides  that  in  any 
case  in  which  a  trustee,  executor,  or  administrator  has  become  chargeable 
with  a  bill  of  costs,  the  Court,  upon  the  application  of  a  party  interested  in 
the  property  out  of  which  such  trustee,  executor,  or  administrator  may 
have  paid  or  be  entitled  to  pay  such  bill,  may  order  the  bill  to  be  taxed, 
with  such  directions  and  subject  to  such  conditions  as  the  Court  thinks 
fit,  and  may  make  such  order  as  the  Court  thinks  fit  for  the  payment  of 
what  may  be  found  due,  and  of  the  costs  of  the  taxation,  to  or  by  the 
solicitor,  his  executor,  etc.,  by  or  to  the  party  making  the  application, 
having  regard  to  the  provisions  of  the  Act  relative  to  applications  for  the 
like  purpose  by  the  party  chargeable  with  such  bill,  so  far  as  the  same  are 
applicable ;  and  in  making  the  order  the  judge  may  take  into  consideration 
the  extent  and  nature  of  the  interest  of  the  party  making  the  application. 
Provided  that  where  any  money  is  directed  to  be  paid  by  the  solicitor,  or 
his  executor,  etc.,  the  judge  may,  if  he  thinks  fit,  order  the  same  to  be  paid 
to  the  trustee,  executor,  or  administrator  chargeable  with  the  bill,  instead 
of  being  paid  to  the  party  making  the  application ;  and  when  the  party 
making  the  application  pays  any  money  to  the  solicitor,  his  executor,  etc., 
in  respect  of  the  bill,  he  shall  have  the  same  right  to  be  paid  by  such 
trustee,  executor,  or  administrator  as  the  solicitor,  his  executor,  etc.,  had. 
The  provisions  of  sec.  40  (ante,  p.  620)  also  apply  in  the  case  of  an  applica- 
tion for  taxation  by  a  third  party  interested. 

An  application  for  taxation  under  sec.  39  is  made  by  summons  at 
chambers  (In  re  Straford,  1852, 16  Beav.  27 ;  Order  55,  r.  2  (15)).  For  form 
of  order,  see  Seton,  vol.  i.  p.  250,  5th  ed. 

A  bankrupt  who  has  obtained  his  discharge,  and  become  entitled  to  the 
surplus  of  his  estate,  is  not  entitled  to  an  order  (In  re  Leadbitter,  1878, 
10  Ch.  D.  388). 

A  beneficiary  who  obtains  an  order  stands  in  the  place  of  the  trustee, 
and  the  taxation  therefore  proceeds  as  between  the  solicitor  and  his  own 
client  (In  re  Press  and  Inskip,  1865,  35  Beav.  34;  In  re  Brown,  1867,  L.  Pi. 
4  Eq.  464) ;  but  the  solicitor  cannot  charge  against  the  trust  estate  any- 
thing not  strictly  necessary,  though  expressly  directed  by  the  trustee ;  for 
such  extra  charges  he  must  look  to  the  trustee  personally  (In  re  Brown, 
supra).     It  is  doubtful  whether  on  an  application  to  tax  a  paid  bill  "  special 
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circumstances "  must  be  shown ;  but  the  Court  has  ample  power  to  make 
such  order  as  it  deems  right  (In  re  Chowne,  1884,  52  L.  T.  75 ;  and  see 
further  as  to  sec.  39,  In  re  Doiones,  1844,  5  Beav.  425). 

Costs  of  Taxation. — The  costs  of  a  taxation  under  the  Act  are  dealt  with 
by  sec.  37,  which  provides  that  if  a  reference  to  taxation  is  made  upon  the 
application  of  the  party  chargeable,  or  upon  the  application  of  the  solicitor,  or 
his  executor,  administrator,  or  assignee,  and  the  party  chargeable  attends  the 
taxation  (see  In  re  Uppcrton,  1882,  30  W.  E.  840),  the  costs  of  the  reference 
are  to  be  paid  according  to  the  event  of  the  taxation  as  follows : — If  the  bill 
when  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  then  the  solicitor, 
or  his  executor,  administrator,  or  assignee,  pays  the  costs ;  and  if  the  bill 
when  taxed  be  not  less  by  a  sixth  part  than  the  bill  delivered,  then  the 
"  party  chargeable  "  pays  the  costs.     Every  order  for  a  reference  must  direct 
the  taxing-master  to  tax  the  costs  of  the  reference,  and  to  certify  what  is  due 
to  or  from  the  solicitor,  or  his  executor,  administrator,  or  assignee,  in  respect 
of  the  bill  and  of  the  costs  of  the  reference,  if  payable ;  but  the  master  may 
certify  specially  any  circumstances  relating  to  the  bill  or  taxation,  and  the 
judge  may  thereupon  make  any  such  order  as  to  the  costs  of  the  taxation 
as  he  thinks  right.     Where  the  reference  is  made  when  not  authorised  to 
be  made,  except  under  "  special  circumstances,"  the  Court  may  give  special 
directions  as  to  the  costs  of  the  reference. 

Items  struck  out  on  taxation  as  being  chargeable  against  another  person 
must  be  taken  into  account  in  determining  the  costs  of  the  taxation  (In  re 
Clark,  1851,  13  Beav.  173 ;  1  De  G,  M.  &  G.  43).  As  to  what  items  are 
properly  included  in  a  bill  (for  the  purpose  of  applying  the  one-sixth  rule), 
and  what  should  be  presented  in  a  separate  cash  account,  see  In  re  Remnant, 
1849,  11  Beav.  603;  In  re  Lamb,  1889,  23  Q.  B.  D.  5;  37  W.  B.  506. 
Where  the  taxing-master  disallows  some  items  and  adds  others,  the  bill  is 
treated  as  increased  by  the  sum  added,  and  then  reduced  by  the  sum 
disallowed  (In  re  Reuben  Hartley,  1856,  2  Jur.  N.  S.  448).  If  a  solicitor 
sends  in  a  bill  for  a  certain  sum  but  offers  to  •  take  less,  the  five-sixths 
must,  as  a  general  rule,  be  calculated  on  the  larger  amount  (In  re  Carthew, 
In  re  Paull,  1884,  27  Ch.  D.  485 ;  see  also  In  re  Elwes  and  Turner,  1888, 
58  L.  T.  580  ;  W.  K  68 ;  In  re  Mackenzie,  1893,  69  L.  T.  751 ;  In  re  Hellard 
&  Bewes,  [1896]  2  Ch.  229).  As  to  the  liability  for  the  costs  of  a  taxation 
when  the  solicitor  becomes  bankrupt  or  insolvent,  see  In  re  Peers,  1856, 
21  Beav.  520  ;  Shea  v.  Bosehetti,  In  re  Peile,  1858,  25  Beav.  561. 

A  solicitor  may  be  attached  for  non-payment  of  the  costs  of  a  taxation 
which  he  has  been  ordered  to  pay  (In  re  A  Solicitor,  [1895]  2  Ch.  66). 

Security  for  Costs  of  Taxation. — If  a  client  who  applies  for  taxation  is 
resident  out  of  the  jurisdiction  he  may  be  required  to  give  security  for 
the  costs  of  the  reference,  and  also  for  the  balance  that  may  be  found  due 
from  him  (Anon.,  1841,  12  Sim.  262 ;  In  re  Norman,  1849,  11  Beav.  401 ; 
In  re  Dolman,  1847, 11  Jur.  1095).  As  to  security  for  costs  generally,  see 
Security  foe  Costs. 

Interest  on  Costs  and  Disbursements. — By  rule  7  of  the  General  Order 
made  under  the  Sol.  Eemuneration  Act,  1881,  a  solicitor  may  charge 
interest  at  the  rate  of  4  per  cent,  per  annum  on  his  disbursements  and  costs, 
whether  by  scale  or  otherwise,  from  the  expiration  of  one  month  from 
demand  from  the  client ;  and  in  cases  where  the  same  are  payable  by  an 
infant,  or  out  of  a  fund  not  presently  available,  such  demand  may  be 
made  on  the  parent  or  guardian,  or  the  trustee,  or  other  person  liable.  It 
would  seem  that  this  provision  is  confined  to  the  case  of  conveyancing  and 
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non-contentious  business,  though  this  point  has  not  been  expressly  decided 
(see  In  re  Marsden,  cited  below.) 

The  mere  delivery  of  a  bill  is  a  sufficient  "  demand."  Thus,  where  the 
solicitor  delivered  his  bill  without  claiming  interest,  and  the  bill  was  taxed 
and  paid,  and  he  then  claimed  interest  from  one  month  after  delivery  of  the 
bill,  it  was  allowed  {Blair  v.  Cordner,  1887,  19  Q.  B.  D.  516.) 

Where  an  order  has  been  made  in  an  administration  action  for  taxation 
and  payment  of  costs  out  of  the  estate,  and  division  of  the  balance  among 
the  beneficiaries,  interest  is  not  payable  on  the  costs  unless  there  has  been  a 
special  direction  to  that  effect  (In  re  Marsden,  Withington  v.  Neumann, 
1889,  40  Ch.  D.  475).  If  the  client  has  died,  his  legal  personal  representa- 
tive is  the  person  from  whom  payment  should  be  demanded  (In  re 
McMurdo,  Penfield  v.  McMurdo,  [1897]  1  Ch.  119).  If  there  are  several 
clients  a  demand  should  be  made  on  each  of  them  (In  re  Metcalfe,  Metcalfe 
v.  Blencowe,  1887,  57  L.  J.  Ch.  82). 

A  solicitor  is  entitled  after  taxation  of  his  bill  to  interest  at  4  per  cent,  on 
the  amount  of  the  bill  as  taxed  from  one  month  from  the  date  of  its 
delivery  (In  re  Strother,  1857,  3  Kay  &  J.  518,  528 ;  and  see,  further,  as 
to  the  power  of  the  Court  to  allow  interest  on  costs,  23  &  24  Vict.  c.  127, 
s.  27). 

Upon  every  taxation  of  costs  incurred  in  connection  with  contentious 
business  the  taxing-master  may  allow  interest  at  such  rate  and  from  such 
time  as  he  thinks  just  on  moneys  disbursed  by  the  solicitor  for  his  client, 
and  on  moneys  of  the  client  in  the  hands  of  the  solicitor  and  improperly 
retained  by  him  (Sol.  Act,  1870,  s.  17  ;  Sol.  Eemuneration  Act,  1881,  s.  9). 
This  provision  applies  only  as  between  a  solicitor  and  his  own  client  (Hart- 
land  v.  Murrell,  1873,  L.  B.  16  Eq.  285).  It  does  not  apply  to  accounts 
between  a  country  solicitor  and  his  town  agent  (Ward  v.  Eyre,  1880, 
15  Ch.  D.  130). 

A  solicitor  who  has  made  disbursements  for  his  client,  and  has  received 
from  him  sums  paid  generally  on  account,  but  sufficient  to  cover  the  dis- 
bursements, is  not  entitled  to  appropriate  the  sums  so  received  to  costs  for 
which  no  bill  has  yet  been  delivered,  so  that  he  may  claim  interest  under 
the  above  provision  (In  re  Harrison,  1886,  33  Ch.  D.  52). 

XIII.  Eecoveey  of  Costs. 

A  solicitor  can  compel  his  client  to  pay  him  the  amount  due  to  him  for 
costs  in  four  ways  : — 

(i.)  By  action  at  law. 

(ii.)  By  enforcing  payment  under  the  submission  to  pay  contained  in  an 
order  to  tax. 

(iii.)  By  enforcing  his  lien. 

(iv.)  By  obtaining  a  charging  order  under  the  Sol.  Act,  1860. 

(i.)  As  to  an  action  on  a  bill  of  costs,  see  p.  594,  and  Bill  of  Costs,  vol.  ii. 
p.  85. 

(ii.)  As  to  enforcing  payment  of  costs  under  the  submission  by  the  client 
to  pay  what  shall  be  found  due,  which  is  invariably  inserted  in  an  order  to 
tax  when  obtained  at  the  instance  of  the  client,  see  vol.  ii.  p.  85. 

(iii.)  The  lien  of  a  solicitor  (independent  of  statute)  is  twofold — (a)  on 
his  client's  papers  ;  (b)  on  the  judgment  or  property  recovered  in  an  action. 

(a)  Lien  on  Papers. — A  solicitor  has  a  lien  for  his  costs  on  documents 
belonging  to  the  client  which  have  come  into  the  solicitor's  hands  in  the 
course  of  his  professional  employment.     The  lien  is  not  confined  to  the 
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costs  of  the  particular  business  in  the  course  of  which  the  documents  have 
come  into  his  possession,  but  extends  to  all  his  costs.  It  is,  however,  merely 
a  right  of  retainer,  and  cannot  be  actively  enforced  {Bozon  v.  Bolland,  1839, 
4  Myl.  &  Cr.  p.  358 ;  Stedman  v.  Webb,  1839,  ibid.  346 ;  Blunden  v.  Desart, 
1842,  2  Dr.  &  War.  405 ;  Pelly  v.  Wathen,  1851,  1  De  G,  M.  &  G.  23). 

It  is  not  the  result  of  contract ;  it  is  not  an  equitable  charge ;  and  it  is 
not  an  incumbrance  affecting  the  estate  itself  {In  re  Llewellin,  [1891]  3  Ch. 
p.  147,  per  Chitty,  J. ;  and  see  In  re  Hawkes,  Ackerman  v.  Lockhart,  [1898] . 
2  Ch.  1). 

It  extends  only  to  taxable  costs,  charges,  and  expenses,  and  not  to  such 
items  as  ordinary  advances  {In  re  Taylor,  Stileman,  &  Underwood,  [1891] 
1  Ch.  590 ;  In  re  Gcdland,  1885,  31  Ch.  D.  296 ;  In  re  Eanbury,  Whitting, 
&  Nicholson,  1896,  75  L.  T.  449),  but  it  may  be  asserted  though  the  debt 
is  barred  by  the  Statute  of  Limitations  {In  re  Carter,  1885,  55  L.  J.  Ch. 
230).  It  may  be  assigned,  together  with  the  costs  in  respect  of  which  it 
is  claimed  {Bull  v.  Faulkner,  1848,  2  De  G.  &  Sm.  772);  and  it  may  be 
asserted  by  the  personal  representative  of  the  solicitor  {Bed/earn  v. 
Sowerby,  1818,  1  Swans.  84 ;  18  E.  E.  31). 

It  is  not  lost  by  the  documents  being  placed  in  the  hands  of  an  agent 
or  trustee  on  behalf  of  the  solicitor  ( Watson  v.  Lyon,  1855,  7  De  G,  M.  &  G. 
288),  or,  in  the  case  of  a  policy  of  insurance,  by  the  solicitor's  omission  to 
give  notice  to  the  insurance  office  ( West  of  England  Bank  v.  Batchelor, 
1882,  51  L.  J.  Ch.  199). 

A  solicitor  does  not  acquire  a  lien  for  costs  due  to  himself  solely  upon 
documents  which  come  into  the  joint  possession  of  himself  and  his  partner 
{Pelly  v.  Wathen,  1849,  7  Hare,  351 ;  1  De  G,  M.  &  G  23) ;  but  he  does  not 
lose  his  lien  for  such  costs  upon  documents  which,  having  come  into  his . 
own  possession,  are  afterwards  continued  in  the  possession  of  himself  and 
his  partner  {ibid.).  He  has  no  hen  on  papers  which  come  into  his  hands 
for  costs  due  to  a  firm  of  which  he  was  formerly  a  member  {In  re  Gough, 
1894,  W.  N.  76 ;  Vaughan  v.  Vanderstegen,  Annesley's  case,  1854,  2  Drew. 
409),  nor  on  papers  delivered  to  him  after  his  client  has  become  bankrupt 
{Ex  parte  Lee,'  1793,  2  Ves.  285) ;  though  the  lien  is  good  as  to  papers 
received  before  the  bankruptcy  {Lambert  v.  Buckmaster,  1824, 2  Barn.  &  Cress. 
616 ;  Ex  parte  Undervjood,  1845,  De  G.  190);  but  the  trustee  in  bankruptcy 
has  a  right  to  inspect  the  documents  {In  re  Toleman  and  England,  Ex  parte 
Bramble,  1880,  13  Ch.  D.  885  ;  and  see  Bankruptcy  Eules,  1886,  r.  349 ;  In 
re  Winslow,  Ex  parte  Godfrey,  1886,  16  Q.  B.  D.  696).  A  solicitor  has  no 
lien  on  the  deeds  of  one  partner  for  business  done  for  the  firm  {Turner  v. 
Beane,  1849,  3  Ex.  Eep.  836). 

The  lien  extends  not  only  to  deeds  and  papers,  but  to  other  articles, 
e.g.  policies  of  assurance  (  West  of  England  Bank  v.  Batchelor,  ubi  supra), 
cheques  {The  General  Share  Trust  Co.  v.  Chapman,  1876,  1  C.  P.  D.  771), 
or  books  {Friswell  v.  King,  1846,  15  Sim.  191);  but  not  to  papers  delivered 
to  the  solicitor  in  another  capacity,  as  mortgagee  {Sheffield  v.  Eden,  1878, 
10  Ch.  D.  291 ;  Pelly  v.  Wathen,  1849,  7  Hare,  351 ;  Vaughan  v.  Vander- 
stegen, Annesley's  case,  1854,  2  Drew.  409),  or  steward  of  a  manor  {Cham- 
pernowne  v.  Scott,  1821,  6  Madd.  93;  22  E.  E.  248);  and  he  has  no  lien  on 
deeds  which  came  into  his  possession  and  are  held  by  him  as  agent  for  a 
third  party  {Ex  parte  Fuller,  In  re  Long,  1881,  16  Ch.  D.  617),  or  on  the 
original  will  of  his  client  {Batch  v.  Symes,  1823,  Turn.  &  E.  87 ;  23  E.  E. 
195),  or  on  a  deed  executed  by  the  client  in  favour  of  the  solicitor,  but 
reserving  a  life  interest  and  a  power  of  revocation  {Batch  v.  Symes,  supra) ; 
and  a  solicitor  who  has  prepared  a  marriage  settlement  on  the  instructions 
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of  the  husband  has  no  lien  on  it  as  against  the  trustees  of  the  settlement 
{In  re  Lawrance,  Bowker  v.  Austin,  [1894]  1  Ch.  556,  not  following  In  re 
Gregson,  1858,  26  Beav.  87).  " 

A  town  clerk,  who  is  also  a  solicitor,  has  the  ordinary  lien  on  papers  of 
the  corporation  in  his  hands,  but  not  on  such  as  he  holds  merely  as  town 
clerk  {B.  v.  Sankey,  1836,  5  Ad.  &  E.  423;  Newinqton  local  Board  v 
Eldridge,  1879,  12  Ch.  D.  349). 

The  client  cannot,  however,  give  his  solicitor  a  lien  on  deeds  or  papers 
more  extensive  than  he  could  give  him  on  the  property  to  which  they 
relate  {Pelly  v.  Weaken,  1849,  7  Hare,  351 ;  1  De  G,  M.  &  G.  16 ;  Wakefiell 
v.  Newbon,  1844,  6  Q.  B.  276 ;  Smith  v.  Chichester,  1842,  2  Dr.  &  War.  393). 
"The  general  lien  of  a  solicitor,"  says  Lord  Cranworth  in  Pelly  v. 
Wathen,  "  is  merely  a  right  to  keep  back  from  his  client  the  deeds  and 
papers  which  he  holds  as  solicitor,  until  his  bill  of  costs  is  satisfied.  It  is 
a  right  derived  entirely  through  the  client,  and  therefore,  on  the  most 
obvious  principles  of  justice,  cannot  go  beyond  the  right  of  the  client 
himself.  If  the  client's  right  to  the  deeds  which  came  to  the  hands  of  the 
solicitor  is  absolute,  so  will  be  the  right  of  the  solicitor.  If  the  deeds  in 
the  hands  of  the  client  are  subject  to  any  rights  outstanding  in  third 
parties,  such  rights  will  follow  them  into  the  hands  of  the  solicitor  " ;  and 
see  In  re  Llewellin,  [1891]  3  Ch.  p.  148. 

Where  a  solicitor  acts  for  both  mortgagor  and  mortgagee  he  cannot,  as 
against  the  mortgagee,  set  up  a  lien  for  costs  due  to  him  from  the 
mortgagor;  it  is  his  duty  as  solicitor  for  the  mortgagee  to  see  that  he 
gets  a  good  security,  including  possession  of  the  deeds,  and  the  solicitor 
cannot  be  heard  to  say,  "  I  have  been  guilty  of  negligence ;  I  do  not  hold 
the  deeds  on  your  account"  {In  re  Snett,  1877,  6  Ch.  D.  p.  107,  per  Jessel, 
M.  E. ;  In  re  Mason  and  Taylor,  1878,  10  Ch.  D.  729  ;  Ex  parte  Fuller,  In  re. 
Long,  1881,  16  Ch.  D.  617 ;  In  re  Nicholson,  Ex  parte  Quinn,  1883,  53  L.  J. 
Ch.  302).  See,  however,  Macfarlane  v.  Lister,  1887,  37  Ch.  D.  88 ;  Brunton. 
v.  Electrical  Engineering  Corporation,  [1892]  1  Ch.  434;  and  In  re  Walker, 
1893,  68  L.  T.  517. 

A  town  agent  has  a  lien  on  the  lay  client's  papers  for  the  amount  due' 
from  the  country  solicitor,  but  only  to  the  extent  of  the  amount  due  to  the^ 
latter  from  the  lay  client  {Lawrence  v.  Fletcher,  1879,  12  Ch.  D.  858);  and 
if  the  client  settles  with  the  country  solicitor,  whether  by  payment,  set-off,, 
or  otherwise,  without  notice  of  the  agent's  claim,  the  lien  is  gone  ( Waller  v. 
Holmes,  1869,  1  John.  &  H.  239  ;  Peatfield  v.  Barlow,  1869,  L.  B.  8  Eq.  61 ; 
Cockayne  v.  Harrison,  1873,  L.  B.  15  Eq.  298). 

The  solicitor  of  a  limited  company  has  no  lien  on  the  share  register  and 
minute-book ;  nor  can  he  retain  other  documents  which  have  come  to  his 
hands  pending  the  winding  up,  though  he  may  retain  such  as  came  to 
his  hands  before  the  presentation  of  the  petition  {In  re  Capital  Fire  Insur- 
ance Assoc,  1883,  24  Ch.  D.  408) ;  and  he  has  no  lien  for  the  costs  of  busi- 
ness which  was  ultra  vires  {Howard  and  Dolman's  case,  1863, 1  Hem.  &  M. 
433).  But  a  lien  for  costs  incurred  before  the  issue  of  debentures  issued  as 
a  floating  security  will  have  priority  over  the  debentures  {Brunton  v.  Elec- 
trical Engineering  Corporation,  [1892]  1  Ch.  434). 

The  solicitor  of  an  official  liquidator  has  no  lien  on  the  file  of  the  pro- 
ceedings in  the  winding  up  and  the  documents  relating  thereto  {Ex  parte 
Pulbrook,  1869,  L.  B.  4  Ch.  627) ;  nor  on  books  of  the  company  which  ought 
to  be  kept  at  the  registered  office  {In  re  Anglo-Maltese  Hydraulic  Dock  Co., 
1885,  54  L.  J.  Ch.  730).  As  to  compelling  production  by  the  solicitor  of 
documents  required  by  the  liquidator  in  the  winding  up,  see  Companies 
VOL.  xi.  40 
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Act,  1862,  s.  115  ;  Ex  parte  Paine  and  Laylon,  1869,  L.  E.  4  Ch.  215  ;  In  re 
Capital  Fire  Insurance  Association,  1883,  24  Ch.  D.  408;  and  as  to  the  lien 
of  a  solicitor  employed  by  a  trustee  in  bankruptcy,  see  Ex  parte  Yalden, 
1876,  4  Ch.  D.  129.  Production  by  the  client  may  be  ordered  though  his 
solicitor  claims  a  lien  (Rodick  v.  Gandell,  1847, 10  Beav.  270 ;  Vale  v.  Oppert, 
1875,  L.  E.  10  Ch.  340;  Lewis  v.  Powell,  [1897]  1  Ch.  678);  nor  can  the 
solicitor  set  up  his  lien  as  a  ground  for  refusing  to  produce  documents  at 
the  instance  of  third  parties  under  a  subpoena  duces  tecum  {Hope  v.  Liddell, 
1855,  20  Beav.  438 ;  7  De  C,  M.  &  G.  331 ;  Foivler  v.  Fowler,  1881,  50  L.  J. 
Ch.  686),  or  for  the  inspection  of  his  client's  trustee  in  bankruptcy  (In  re 
Toleman  and  England,  Exparte  Bramble,1880, 13  Ch.  D.  885  ;  see  ante,  p.  624); 
and  the  right  to  inspect  includes  the  right  to  take  copies  (Pratt  v.  Pratt, 
1882,  47  L.  T.  249).  The  effect  on  the  lien  of  the  determination  of  the 
solicitor's  retainer  depends  upon  whether  he  was  discharged  by  himself  or 
by  his  client ;  as  to  what  amounts  in  each  ease  to  a  discharge,  see  ante, 
p.  582. 

1.  If  the  solicitor  discharges  himself  the  client  has  a  right  to  the  con- 
venient access  to  his  papers  just  as  he  would  have  had  if  the  solicitor  were 
still  acting  for  him.  If  the  discharge  occurs  pendente  lite  the  new  solicitor 
is  entitled  to  all  the  papers  for  the  purposes  of  the  action,  but  as  soon  as 
that  action  is  at  an  end  the  lien  of  the  late  solicitor  revives,  and  the  papers 
cannot  be  touched  without  payment  of  his  bill.  For  any  new  purpose  the 
client  would  have  no  title  whatever.  The  same  principle  applies  to  any 
conveyancing  or  other  business  pending  at  the  time  of  the  discharge — it  must 
be  completed,  and  the  new  solicitor  will  have  a  right  to  have  the  papers  for 
that  purpose;  but  as  soon  as  that  business  is  completed  the  lien  of  the 
former  solicitor  revives  (per  "Wood,  V.-C,  in  Rawlinson  v.  Moss,  1861,  7 
Jur.  N.  S.  1053  ;  and  see  Robins  v.  Goldingham,  1872,  L.  E.  13  Eq.  440  ;  In 
re  Faithfull,-1868,  L.  E.  6  Eq.  325). 

2.  If  the  solicitor  is  discharged  by  the  client  he  has  a  lien  for  his  costs 
upon  the  papers  in  his  hands,  and  can  retain  them  till  he  is  satisfied  (In  re 
Faithfull;  Bozon  v.  Bolland,  1839,  4  Myl.  &  Cr.  354).  But  even  in  that 
case  he  will  not  be  allowed  to  obstruct  the  course  of  the  Court  in  proceed- 
ings for  administration,  partition,  winding  up,  or  the  like,  in  which  third 
parties  are  interested,  and  an  order  will  be  made  for  production  or  delivery 
of  all  necessary  papers,  though  in  other  respects  without  prejudice  to 
the  lien ;  and  when  the  papers  are  done  with  they  will  be  returned  to  the 
solicitor  (see  Belaney  v.  Ffrench,  1873,  L.  E.  8  Ch.  918 ;  In  re  Boughton,  Bough- 
ton  v.  Boughton,  1883, 23  Ch.  D.  169 ;  In  re  Capital  Fire  Insurance  Association, 
1883, 24  Ch.  D.  408 ;  Boden  v.  Hensby,  [1892]  1  Ch.  101 ;  In  re  Hawkes,  Acker- 
man  v.  Lockhart,  [1898],  2  Ch.  1).  On  payment  into  Court  of  the  amount 
claimed  by  the  solicitor,  an  order  may  be  obtained  for  delivery  of  the  docu- 
ments (Republic  of  Costa  Rica  v.  Erlanger,  1879,  W.  N.  7 ;  Newington  Local 
Board  v.  Eldridge,  1879,  12  Ch.  D.  349 ;  and  see  Du  Boison  v.  Maxwell, 
1876,  W.  N.  l46).  On  payment  of  the  costs  the  lien  ceases,  and  the 
solicitor  cannot  refuse  to  deliver  up  the  documents  on  the  ground  that  third 
parties  claim  an  interest  in  them  (In  re  Emma  Silver  Mining  Co.,  In  re 
Turner,  1875,  24  W.  E.  54). 

The  lien  will  be  excluded  by  the  papers  being  deposited  for  a  specific 
purpose,  and  so  as  not  to  be  subject  to  the  ordinary  lien,  but  there  must  be 
a  special  agreement  to  that  effect  (Colmcr  v.  Ede,  1870,  23  L.  T.  884) ;  or  the 
lien  may  be  abandoned  by  the  solicitor  taking  a  security,  if  it  appears  that 
such  was  the  intention  (In  re  Taylor,  Stileman,  &  Underwood,  [1891]  1  Ch. 
590 ;  In  re  Douglas  Norman  &  Co.,  [1898]  1  Ch.  199). 
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(b)  Lien  on  Judgment  or  Property  recovered  in  an  Action. — A  solicitor  has 
,  a  lien  for  his  taxed  costs  {Be  Bay  v.  Griffin,  1875,  L.  E.  10  Ch.  291)  on  a 
judgment  obtained  by  him  for  his  client  (  Welsh  v.  Sole,  1779,  1  Doug.  237  ; 
Wilson  v.  Hood,  1864,  3  H.  &  C.  p.  151),  and  on  any  money  or  costs  which 
become  payable  to  the  client  as  a  result  of  the  litigation  {Hamer  v.  Giles, 
1879, 11  Ch.  D.  p.  947 ;  Holcroft.v.  Manly,  1844,  8  Sco.  K  E.  473 ;  Bx parte 
Morrison,  1868,  L.  E.  4  Q.  B.  p.  156;  Stokes  on  Lien,  p.  101;  Archbold's 
Pr.  p.  164).  It  is  immaterial  whether  the  money  is  payable  under  a 
judgment,  or  by  an  award  of  an  arbitrator  (Ormerod  v.  Tate,  1801,  1  East, 
464;  6  E.  E.  327),  or  under  a  compromise  (Boss  v.  Buxton,  1889,  42  Ch.  D. 
190).  But  he  has  no  lien  at  common  law  on  real  estate  recovered  by  him 
for  the  client  (Shaw  v.  Neale,  1858,  6  H.  L.  581).  The  lien  on  a  judgment 
is  only  a  claim  or  right  to  ask  for  the  intervention  of  the  Court  for  the 
solicitor's  protection  when,  having  obtained  judgment  for  his  client,  he  finds 
there  is  a  probability  of  the  client  depriving  him  of  the  costs  (Mercer  v. 
Graves,  1872,  L.  E.  7  Q.  B.  499).  But  the  lien  will  be  protected  by  the 
Court,  and  will  not  be  allowed  to  be  defeated  by  any  improper  arrange- 
ment behind  the  back  of  the  solicitor  (Ex  parte  Morrison,  ubi  supra). 

The  lien  on  a  judgment  or  property  recovered  in  an  action  differs  from 
the  lien  on  papers  in  two  respects — (a)  It  extends  only  to  the  costs  of  the 
particular  action  in  which  the  solicitor  has  been  employed  (Hall  v.  Laver, 
1842,  1  Hare,  571;  Mackenzie  v.  Mackintosh,  1891,  64  L.  T.  706);  (b)  but 
on  the  other  hand  it  may  be  actively  enforced,  either  by  action  (Sympson 
v.  Brothero,  1857,  26  L.  J.  Ch.  671),  or  petition  ( White  v.  Bearce,  1848,  7 
Hare,  276),  or  by  obtaining  a  stop  order  on  the  fund  if  in  Court  (Lucas  v. 
Beacock,  1846,  9  Beav.  177),  or  by  restraining  the  client  from  receiving  the 
money  on  which  the  lien  attaches  until  the  solicitor's  bill  is  paid 
(Wilkins  v.  Carmichael,  1779,  1  Doug.  104;  Welsh  v.  Hole,  ibid.  238). 
If  the  person  liable  to  pay  under  a  judgment  pays  the  client  with  notice  of 
■  the  solicitor's  claim',  he  remains  liable  to  the  solicitor  ( White  v.  Bearce, 
supra) ;  and  as  to  the  priority  of  the  lien  over  claims  by  other  parties,  see 
Sympson  v. Brothero,  supra;  The  Jeff  Baxis,  1867,  L.  E.  2  Ad.  &  Ec.  1 ;  The 
Leader,  1868,  ibid.  314 ;  Haymes  v.  Cooper,  1864, 33  Beav.  431.  The  solicitor 
cannot  set  up  the  lien  as  against  persons  whose  claims  are  paramount  to 
those  of  the  client  (Francis  v.  Francis,  1854,  5  De  G.,  M.  &  G-.  108 ;  Verity 
v.  Wilde,  1859,  4  Drew.  427). 

The  lien  is  confined  to  the  ultimate  balance  coming  to  the  client 
(Verity  v.  Wilde,  supra;  Chick  v.  Nicholls,  1878,  26  W.  E.  231).  It  is  not 
allowed  to  interfere  with  any  compromise  or  arrangement  entered  into  by 
the  client  honestly  and  bond  fide  (Brunsdon  v.  Allard,  1859,  2  El.  &  El.  19  ; 
Boss  y.  Buxton,  1889,  42  Ch.  D.  190 ;  Brice  v.  Crouch,  1891,  60  L.  J.  Q.  B. 
767 ;  In  re  Marcjetson  and  Jones,  [1897]  2  Ch.  314;  The  Hope,  1883,  8  P.  D. 
144),  or  with  any  right  of  set-off  which  any  other  party  may  have  against 
the  client  (Cattell  v.  Simons,  1843,  6  Beav.  304;  Bobarts  v.  Bide,  1878, 
8  Ch.  D.  198 ;  Bringle  v.  Gloag,  1879,  10  Ch.  D.  676 ;  and  see  Order  65, 
r.  14,  which  does  not  apply,  however,  to  costs  in  distinct  and  indepen- 
dent proceedings;  Hassell  v.  Stanley,  [1896]  1  Ch.  607;  Blakey  v.  Latham, 
1889,  41  Ch.  D.  518 ;  Edwards  v.  Hope,  1885,  14  Q.  B.  D.  922). 

.  The  lien  is  not  lost  by  the  death  of  the  client  (Lloyd  v.  Mason,  1845, 
4  Hare,  132),  or  by  the  solicitor  taking  him  in  execution  under  an  attach- 
ment (Bawtree  v.  Watson,  1838,  2  Keen,  713 ;  Lloyd  v.  Mason,  supra),  or  a 
ca.  sa.  (O'Brien  v.  Lewis,  1863,  2  K  E.  536). 

If  the  solicitor  is  discharged  by  the  client  pendente  lite  he  does  not 
lose  his  lien  entirely  (Cormack  v.  Beisly,  1858,  3  De  G.  &  J.  157);  but  as 
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between  himself  and  the  solicitor  subsequently  employed,  the  latter  has 
priority  (Cormack  v.  Beisly,  supra ;  In  re  Wadsworth,  Rhodes  v.  Sudgen,  1885, 
29  Ch.  D.  517 ;  S.  C,  1886,  34  Ch.  D.  155 ;  In  re  Knight,  Knight  v.  Gardner, 
[1892]  2  Ch.  368) ;  and  see,  further,  as  to  the  effect  of  a  change  of  solicitors, 
Mornington  v.  Wellesley,  1857,  4  Jur.  N.  S.  6 ;  Armstrong  v.  Storer,  1859, 
27  Beav.  471. 

As  between  a  country  solicitor  and  his  town  agent,  the  latter's  lien 
extends  to  all  costs  for  all  agency  business  and  disbursements  due  to  him 
from  the  former ;  but  as  between  the  client  and  the  agent,  the  latter's  lien 
only  extends  to  the  costs  of  the  particular  suit  (Lawrence  v.  Fletcher, 
1879,  12  Ch.  D.  858;  and  see  Jeyes  v.  Jeyes,  1876,  45  L.  J.  Ch.  245;^ 
parte  Edwards,  1881,  7  Q.  B.  D.  155 ;  8  Q.  B.  D.  262). 

(iv.)  Charging  Order  for  Costs  under  the  Solicitors  Act,  1860. — By  the 
Sol.  Act,  1860,  sec.  28,  in  any  case  in  which  a  solicitor  is  employed  to  pro- 
secute or  defend  any  proceeding  in  any  Court,  the  Court  before  whom  the 
proceeding  has  been  heard,  or  is  depending,  may  declare  him  entitled  to  a 
charge  upon  the  property  recovered  or  preserved ;  and  upon  such  declaration 
being  made  the  solicitor  will  have  a  charge  upon  and  a  right  to  payment 
out  of  the  property  recovered  or  preserved  through  his  instrumentality  for 
the  taxed  costs  of  such  proceeding ;  and  the  Court  may  make  such  order 
for  taxation  of  and  for  raising  and  payment  of  such  costs  out  of  the 
property  as  it  thinks  just,  and  all  conveyances  and  acts  done  to  defeat  the 
charge  will,  unless  made  to  a  bond  fide  purchaser  for  value  without  notice, 
be  void  as  against  the  charge ;  but  no  order  can  be  made  if  the  right  to 
recover  payment  of  the  costs  is  barred  by  any  Statute  of  Limitations. 
The  Court  has  a  discretion  as  to  granting  or  refusing  an  order  under  the 
Act  {In  re  Humphreys,  [1898]  1  Q.  B.  520 ;  Greer  v.  Young,  1883,  24 
Ch.  D.  545 ;  Harrison  v.  Harrison,  1888,  13  P.  I).  180).  The  charge  is 
independent  of  contract,  and  may  be  made  on  the  interests  of  persons 
who  did  not  employ  the  solicitor  and  were  not  parties  to  the  action,  pro- 
vided they  adopt  the  benefit  of  it  (Greer  v.  Young,  supra;  Charlton  v. 
Charlton,  1883,  52  L.  J.  Ch.  971);  the  solicitor's  right,  in  fact,  is  that  of  a 
salvor  (Scholey  v.  Peck,  [1893]  1  Ch.  709 ;  Bulky  v.  Bulky,  1878,  8  Ch.  D. 
479).  The  client,  however,  is  the  person  primarily  liable  for  the  costs,  and 
the  interests  of  other  persons  will  only  be  charged  by  way  of  collateral 
security  (Jackson  v.  Smith,  Ex  parte  Digby,  1884,  53  L.  J.  Ch.  972; 
Harrison  v.  Cornwall  Minerals  Bwy.  Co.,  1884,  53  L.  J.  Ch.  596).  The  lien  is 
not  personal  to  the  solicitor,  but  extends  to  his  personal  representatives 
(Baile  v.  Baile,  1872,  L.  B.  13  Eq.  497) ;  and  the  assignee  of  the  solicitor  may 
obtain  an  order  (Briscoe  v.  Briscoe,  [1892]  3  Ch.  543).  No  charge  can  be  given 
in  favour  of  town  agents,  as  they  are  not  the  solicitors  employed  by  the 
client  (Macfarlane  v.  Lister,  1887,  37  Ch.  D.  88) ;  nor  for  the  costs  of  an 
arbitration,  as  it  is  not  a  proceeding  in  a  Court  of  Justice  (ibid.) ;  and  a 
solicitor  who  accepts  a  mortgage  from  his  client  loses  his  right  to  a 
charging  order  (Groom  v.  Cheesewright,  [1895]  1  Ch.  730). 

As  to  the  meaning  of  the  words  "  property  recovered  or  preserved,"  see 
Foxon  v.  Gascoigne,  1874,  L.  B.  9  Ch.  pp.  657,' 660.  They  include  a  chose  in 
action  (Birchall  v.  Pugin,  1875,  L.  B.  10  C.  P.  397),  and  costs  payable  under 
a  judgment  in  favour  of  the  client  (Dallow  v.  Garrold,  1884,  14  Q.  B.  D. 
543),  but  not  an  easement  (Foxon  v.  Gascoigne),  nor  an  allowance  out  of  a 
lunatic's  estate  (In  re  Bobinson,  1884,  27  Ch.  D.  160),  nor  alimony  (Leete  v. 
Leete,  1879,  48  L.  J.  P.  &  D.  61).  Property  has  been  held  to  be  recovered  or 
preserved  where  a  receiver  had  been  appointed  in  the  action  (Twynam 
v.  Porter,  1870,  L.  B.  11  Eq.  181;  Baile  v.  Baile,  1872,  L.  B.  13  Eq.  507); 


SOLICITOE  629 

vhere  a  mortgagee  obtained  a  foreclosure  decree  (Wilson  v.  Round,  1863, 
L-  Gif.  416 ;  and  see  Scholefield  v.  Lockwood,  1868,  L.  E.  7  Eq.  83  ;  Jones  v.  Frost, 
Tn  re  Fiddey,  1872,  L.  E.  7  Ch.  773) ;  where  land  was  recovered  in  eject- 
nent  (Wilson  v.  Rood,  1864,  33  L.  J.  Ex.  204);  where  judgment  was 
■ecovered  in  an  action  of  detinue,  and  the  proceeds  of  the  goods  were  sub- 
lequently  paid  into  Court  in  an  administration  suit  (Catlow  v.  Gatlow,  1877, 
1  C.  E.  E>.  362) ;  where  the  defendant  paid  money  into  Court  (Clover  v. 
ddams,  1881,  6  Q.  B.  D.  622;  Moxon  v.  Sheppard,  1890,  24  Q.  B.  D.  627); 
vhere  money  was  paid  by  way  of  compromise  (Ross  v.  Buxton,  1889, 
12  Ch.  D.  190  ;  The  Paris,  [1896]  Prob.  77) ;  where  an  order  was  made  under 
he  Declaration  of  Titles  Act  (Pritchard  Y.Roberts,  1873,  L.  E.  17  Eq.  222) ;  and 
vhere  costs  which  had  been  paid  under  an  order  of  the  Court  below  were 
jrdered  by  the  Court  of  Appeal  to  be  refunded  (Guy  v.  Churchill,  1887, 
55  Ch.  D.  489). 

Where,  however,  there  has  been  no  real  "  recovery  or  preservation  "  of 
property,  e.g.  money  paid  into  Court  as  security  for  costs,  and  which 
.ubsequently  becomes  repayable  by  reason  of  the  party  succeeding  (In  re 
Wadsworth,.188o,  29  Ch.  D.  517),  or  money  paid  into  Court  with  a  denial 
)f  liability  and  counterclaim  for  damages  ( Westacott  v.  Bevan,  [1891]  1  Q.  B. 
f74),  or  where  further  proceedings  in  an  administration  suit  were  stopped 
ifter  the  decree  had  been  made  and  the  accounts  brought  in  (Pinherton  v. 
Easton,  1873,  L.  E.  16  Eq.  490),  no  charge  can  be  given  (and  see  also 
Rowlands  v.  Williams,  1885,  W.  N.  194;  53  L.  T.  JST.  S.  135 ;  Lloyd  v.  Jones, 
L879,  27  W.  E.  655  ;  Pierson  v.  Knutsford  Estates  Co.,  1884,  13  Q.  B.  D.  666). 

The  order  for  a  charge  may  be  made  either  on  summons  (Hamer  v. 
Giles,  1879,  11  Ch.  D.  942 ;  Clover  v.  Adams,  1881,  6  Q.  B.  D.  622),  or 
petition  (Brown  v.  Trotman,  1879,  12  Ch.  D.  880),  and  should  be  made  in 
:he  branch  of  the  Court  to  which  the  action  is  attached,  and  may  be  made 
ftiough  the  action  is  at  an  end  (Heinrich  v.  Sutton,  1871,  L.  E.  6  Ch.  865  ;  Jones 
v.  Frost,  In  re  Fiddey,  1872,  L.  E.  7  Ch.  773).  It  must  be  made  by  the  judge 
who.  tried  the  case  (Owen  v.  Henshaw,  1877,  7  Ch.  D.  385;  Higgs  v. 
Schroder,  1878,  3  C.  P.  D.  252) ;  and  should  be  limited  to  costs  properly 
incurred  (Fmden  v.  Carte,  1881,  19  Ch.  D.  311).  The  judge  in  bankruptcy 
Deing  a  judge  of  the  High  Court,  or  his  registrar,  may  make  an  order 
mder  the  Act  (In  re  Wood,  Ex  parte  Fanshawe,  [1897]  1  Q.  B.  314), 
ihough  there  is  no  power  to  make  an  order  in  the  exercise  of  the  jurisdic- 
tion in  bankruptcy  (In  re  Suffield  and  Watts,  Ex  parte  Broiun,  1888, 
20  Q.  B.  D.  693). 

So  long  as  a  fund  on  which  a  charging  order  has  been  made  has  not 
3een  paid  away,  the  order  is  effectual  against  everyone  except  a  bond  fide 
purchaser  for  value  without  notice  (In  re  Suffield,  and  Watts,  Ex  parte 
Brown,  1888,  20  Q.  B.  D.  p.  696,  per  Lord  Esher,  M.  E).  Thus,  the  lien  has 
priority  over  all  charges  created 'by  the  client  (Haymes  v.  Cooper,  1864,  33 
Beav.  431 ;  The  Heinrich,  1872,  L.  E.  3  Ad.  &  Ec.  505),  even  though  he  may 
iave  assigned  his  interest  with  the  knowledge  of  the  solicitor  (Pitcher  v. 
Arden,  1877,  7  Ch.  D.  318),  who  is  under  no  obligation  to  give  notice  to  an 
.ntending  assignee  (Faithfull  v.  Ewen,  1878,  7  Ch.  D.  495 ;  Cole  v.  Eley, 
1894]  2  Q.  B.  180,  350 ;  The  Paris,  [1896]  Prob.  77) ;  but  notice  by  the 
Plaintiffs  solicitor  will  prevent  the  defendant  paying  money  to  the  plaintiff 
mder  a  compromise  to  the  prejudice  of  the  solicitor  (Ross  v.  Buxton,  1889, 
12  Ch.  D.  190).  So  an  order  under  the  Act  will  have  priority  over  a 
garnishee  order  previously  obtained  but  not  served  (Hamer  v.  Giles,  1879, 
LI  Ch.  D.  942 ;  Shippey  v.  Grey,  1880,  49  L.  J.  C.  F.  524;  Dallow-  v.  Garrold, 
L884, 14  Q.  B.  D.  543  ;  see,  however,  North  v.  Stewart,  1890,  15  App.  Cas. 
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452) ;  and  over  debenture  holders  (In  re  Pelsall  Coal  Co.,  1892,  8  T.  L.  E.  629). 
The  solicitor  does  not  lose  the  right  to  an  order  because  he  has  been  dis- 
charged (In  re  Wadsworth,  1886,  34  Ch.  D.  155),  or  has  discharged  himself 
(Clover  v.  Adams,  1881,  6  Q  B.  D.  622) ;  but  as  between  several  successive 
solicitors  employed  in  an  action,  the  one  last  employed  is  entitled  to  a 
charge  in  priority  to  his  predecessors  (Cormaclc  v.  Beisly,  1858,  3  De  G-.  &  J. 
157;  In  re  Wadsworth,  1886,  34  Ch.  D.  155;  In  re  Knight,  [1892]  .2  Ch. 
368). 

[Authorities. — Cordery  on  Solicitors,  1888  ;  Fowke  and  Henderson,  Part' 
nership  between  Solicitors,  1894 ;  Gierke  and  Brett,  Solicitors'  Remuneration 
Act,  3rd  ed.,  1889  ;  Morgan  and  Wurtzburg  on  Costs ;  Poley  on  Solicitors.] 


Solicitor-General. — The  Solicitor-General  is  one  of  the  law 
officers  of  the  Crown,  and  is  appointed  by  letters  patent.  He  is  not  a 
member  of  the  Cabinet;  but  is  a  Minister  of  the  Crown,  and  always  a 
member  of  the  House  of  Commons,  and  the  duration  of  his  office  depends 
upon  the  continuance  in  power  of  the  party  to  which  he  belongs.  He  is  an 
ex  officio  member  of  the  General  Council  of  the  Bar.  His  duties  are 
substantially  the  same  as  those  of  the  Attorney-General  (q.v.),  to  whom  he 
is  subordinate.  He  has  full  power  to  represent  the  Crown  in  the  absence 
of  the  Attorney-General ;  and  the  whole  business  and  authority  of  the 
Attorney-General  during  a  vacancy  in  his  office  devolve  upon  the  Solicitor- 
General  (B.  v.  Wilkes,  1770,  4  Burr.  2554).  The  Solicitor-General  is  not, 
under  the  regulations  at  present  in  force,  permitted  to  take  private 
practice;  but  he  is  entitled  to  receive  fees,  in  addition  to  his  salary  as 
Solicitor-General,  in  respect  of  any  contentious  proceedings  in  which  he 
appears  on  behalf  of  the  Crown. 

Where  the  Solicitor-General  conducts  a  public  prosecution  on  behalf  of 
the  Crown,  he  has,  like  the  Attorney-General,  a  right  of  reply,  although  no 
evidence  is  adduced  on  the  part  of  the  defendant  (see  Keply,  Bight  of). 

See  Attorney-General. 


Solitary  Confinement. — In  many  statutes  of  this  century 
power  was  given  to  Courts  of  justice  to  sentence  persons  convicted  to 
solitary  confinement  during  part  of  any  period  of  imprisonment  lawfully 
imposed.  Courts  ceased  to  exercise  the  power  in  consequence  of  .the  Prison 
Act,  1865  (28  &  29  Vict.  c.  126),  under  which  (s.  17)  imprisonment  in 
separate  cells,  and  prevention  of  communication  with  other  prisoners,  is 
prescribed  as  a  rule  for  prison  treatment ;  and  most,  if  not  all,  of  the 
enactments  authorising  Courts  to  include  solitary  confinement  as  part  of 
the  sentence  were  repealed  in  1892  (55  &  56  Vict.  c.  19 ;  and  1893,  56 
&  57  Vict.  c.  54,  s.  1,  sched.). 


So  near  thereunto  as  she  may  safely  get — This  is  a 
clause  generally  added  in  charter-parties  to  the  name  of  the  port  or  part  of : 
the  port  to  which  the  ship  is  destined,  either  for  loading  or  discharging ;  and  it 
comes  into  effect  when  the  ship  is  prevented  by  an  obstruction  of  a  permanent 
character  in  or  near  the  port  from  reaching  her  destination ;  or  although 
the  obstacle  is  not  of  a  permanent  kind  nor  a  physical  one,  if  the  obstacle 
could  not  be  overcome  by  the  shipowner  by  any  reasonable  means,  except* 
within  such  a  time  as,  having  regard  to  the  objects  of  the  adventure  of  both' 
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charterer  and  shipowner,  is  as  a  matter  of  business  wholly  unreasonable 
(Brett,  L.J.,  Nelson  v.  Dahl,  1879, 12  Ch.  D.  568,  593 ;  6  App.  Cas.  38) ;  and 
the  ship  is  then  an  arrived  ship,  and  the  lay  days  begin  (see  Demueeage). 
But  if  the  obstruction  is  only  temporary,  and  a  fortiori  if  it  is  also  at 
a  distance  from  the  port,  the  shipowner  should  wait  till  it  is  removed,  and 
if  he  refuses  to  do  so  he  is  liable  in  damages  to  the  charterer  (Schiliezi  v. 
Derry,  1855,  24  L.  J.  Q.  B.  193 ;  Metcalfe  v.  Britannia  Iron   Works  Co., 
1876,  2  Q.  B.  D.  423).     The  words  relate  to  safety  in  getting  away  from, 
as  well  as  in  entering,  the  port  (Shield  v.  Wilkins,  1850,  19  L.  J.  Ex.  238). 
Where  a  ship  is  chartered  to  proceed  to  "  a  safe  port  as  ordered,  or  as  near 
thereunto  as  she  can  safely  get,  and  always  lay  and  discharge  afloat,"  she  is 
not  bound  to  discharge  at  a  port  where  she  cannot  by  reason  of  her  draught 
of  water  always  lie  and  discharge  afloat  without  being  lightened,  even 
though  she  can  be  lightened  with  reasonable  despatch  and  safety  quite  near 
the  named  port  (The  Alhambra,  1881,  6  P.  D.  68 ;  and  see  Jaqy.es  v.  Wilson, 
1890,  7  T.  L.  B.  119).     But  if  a  particular  port  of  discharge  is  agreed  upon 
by  the  parties  or  orders  given  for  it  have  been  accepted,  the  shipowner  may 
be  bound  to  go  there,  although  this  involves  a  considerable  delay  (Milverton 
v.  Cape  Town  Co.,  1897, 12  T.  L.  B.  548),  or  lightening  his  ship  outside  the  port 
(Eillstrom  v.  Gibson,  1870, 8  Sess.  Ca.  (3rd)  263) ;  but  the  expense  of  lighten- 
ing will  generally  fall  upon  the  charterer  (Hayton  v.  Irwin,  1879,  5  C.  P.  D. 
130 ;  Capper  v.  Wallace,  1880,  5  Q.  B.  D.  163,  166).    As  to  lay  days  under 
such  a  clause,  see  Demueeage. 


Soon  as  possible. — A  contract  to  supply  an  article,  or  to  do 
some  particular  thing  "  as  soon  as  possible,"  means  that  the  article  is  to  be 
supplied,  or  the  thing  done,  within  the  shortest  practicable  time  (Hydraulic 
Engineering  Co.  v.  M'HajJie,  1878,  4  Q.  B.  D.  670),  regard- being  had,, 
however,  in  the  case  of  a  contract  to  supply  goods  "  as  soon  as  possible  "  to 
the  manufacturer's  ability  to  produce  them  and  the  orders  he  may  already 
have  in  hand  (Attwood  v.  Emery,  1856,  1  C.  B.  K  S.  110). 


Sorcery. — See  Witchcraft. 


Sounding1  in  Damages. — An  action  was  said  to  "sound  in 
damages  "  when  no  specific  sum  or  thing  was  claimed,  as  in  debt  or  detinue, 
but  damages  only  as  for  a  trespass. 


Soup. — -At  certain  Assizes  and  Quarter  Sessions  it  is  the  practice  to 
make  a  list  of  the  cases  not  privately  prosecuted,  and  to  distribute  the  briefs 
in  rotation  among  the  counsel  who  are  members  of  the  bar  or  sessions 
mess,  and  regularly  attend  the  Court.  The  briefs  so  delivered  are  described 
as  soup. 


South  Africa. — See  Africa. 


South    Australia  —  A  British  colony,  constituted   by  Act   of 
Parliament,  4  &  5  Will.  iv.  c.  95 ;  its  boundaries  were  extended  to  the 
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westward  by  the  24  &  25  Vict.  c.  44,  and  the  Northern  territory,  extending 
to  the  Indian  Ocean,  has  also  been  annexed  to  the  colony.  Executive 
authority  is  exercised  by  the  governor,  on  the  advice  of  responsible 
ministers ;  the  legislature  includes  the  governor,  a  legislative  council,  and' 
a  house  of  assembly.  See  the  Constitution  Act  No.  2  of  1855-56,  passed  ■ 
by  virtue  of  the  Imperial  Act,  13  &  14  Vict.  c.  59.  The  Supreme  Court  is 
presided  over  by  the  chief  justice  and  two  puisne  judges ;  there  is  an  appeal 
to  the  Queen  in  Council  (see  the  Order  in  Council  of  9th  June  1860).  The 
laws  of  the  colony  are  English  in  their  origin ;  the  local  Eeal  Property  Act 
provides  for  the  cheap  and  expeditious  transfer  of  land.  An  unregistered 
deed  is  not  effectual  to  pass  an  interest  in  land,  but  it  may  pass  an  equit- 
able right  to  set  aside  a  certificate  of  title  obtained  by  fraud  (M'Mlister  v. 
Biggs,  1883,  8  App.  Cas.  314;  and  see  also  White  v.  Neaylon,  1886, 11  App. 
'    ,  171). 

[Authorities. — Colonial  Office  List ;  Statutes  of  South  Australia.] 


Sovereign — This  term  is  used  to  designate  the  king,  or  queen,  of 
the  United  Kingdom ;  often  also  in  the  phrases  "  Our  Sovereign  Lord  the 
King "  or  "  Our  Sovereign  Lady  the  Queen "  in  Acts  of  Parliament  and 
proclamations.  There  is  implied  in  it  the  theory  that  the  king  is  the 
possessor  of  sovereignty,  or  the  powers  of  supreme  government,  as  a  monarch 
in  the  strict  sense  of  jurists  and  constitutional  writers ;  and  in  that  sense  it 
has  long  ceased  to  be  a  correct  designation.  The  king  is  neither  "  sovereign  " 
nor  "  monarch,"  but,  this  notwithstanding,  he  hardly  is  mentioned  oftener 
by  his  appropriate  title  of  "  king  "  than  by  those  inappropriate  and  affected 
names  (Austin,  Jurisprudence,  Campbell's  ed.,  note,  p.  242). 

But  though  the  real  position  of  the  king  or  Crown  in  the  State  is  not 
defined  by  the  use  of  this  term,  and  is  not  now  understood  to  be  so,  the 
style  has  been  used  for  centuries,  and  continues  still  to  be  convenient  as  a 
compendious  term  applicable  alike  to  either  king  or  queen.  Thus  by  virtue 
of  the  Act  of  Union  of  Great  Britain  and  Ireland  (39  &  40  Geo.  ill.  c.  67),  and 
a  Proclamation  of  1801,  the  style  and  titles  of  Her  Majesty  before  1876 
were :  "  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith."  In  the  latter  year, 
under  the  Eoyal  Titles  Act,  1876  (39  &  40  Vict.  c.  10),  the  Queen  by  pro- 
clamation added  to  her  previous  style  and  titles  the  title  "Empress  of  India." 
Her  Majesty  is  therefore  queen  and  empress,  and  her  successors  of  the  male 
sex  kings  and  emperors ;  and  the  term  Sovereign  is  therefore  a  style  which 
includes  all  these  titles. 

The  question  whether  a  female  succeeding  to  the  throne  succeeds  to  the 
kingly  office  and  prerogative  was  raised  upon  the  accession  of  Mary,  the 
first  woman  who  had  been  queen  regnant,  and  answered  in  the  affirmative 
(see  1  Mary,  sess.  3,  A.D.  1554). 

There  are  three  cases  in  English  history  of  the  sovereign  being  queen 
regnant,  and  being  married :  Queen  Mary  in  the  sixteenth  century,  Queen 
Anne,  and  her  present  Majesty. 

Philip  of  Spain  (Statute  1  Mary,  sess.  3,  c.  2)  enjoyed  during  the  mar- 
riage, jointly  with  the  queen,  the  style,  honours,  and  kingly  name  of  the 
realms  and  dominions  unto  the  queen  appertaining,  and  he  was  "  to  aid 
Her  Highness  in  the  happy  administration  of  Her  Grace's  realms  and 
dominions." 

Certain  safeguards  were  provided  which  it  is  not  necessary  to  specify 
here. 
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In  the  case  of  the  Prince  and  Princess  of  Orange,  which  was  quite  sui 
generis,  it  was  resolved  and  declared  by  the  Bill  of  Eights  (1  Will.  &  Mary,  sess. 
2,  c.  2)  that  William  and  Mary,  Prince  and  Princess  of  Orange,  should  be 
King  and  Queen  of  England,  Prance,  and  Ireland,  and  the  dominions  there- 
unto belonging,  to  hold  the  crowne  and  royall  dignity  of  the  said  kingdoms 
and  dominions  during  their  lives,  and  the  life  of  the  survivor  of  them ;  and 
that  the  sole  and  full  exercise  of  the  regall  power  be  onely  in,  and  executed 
by,  the  Prince  of  Orange  in  the  names  of  the  Prince  and  Princess  during 
their  joint  lives. 

Upon  the  marriage  of  her  present  Majesty  with  Prince  Albert  of  Saxe 
Coburg,  he  was  naturalised  by  Act  of  Parliament,  after  taking  the  oaths  of 
allegiance  and  supremacy ;  and  he  continued  to  be  known  by  his  title  of 
Prince  Albert  until  1857,  when  the  Queen  made  him  "Prince  Consort"  by 
patent.  He  had  immediately  upon  his  marriage,  however,  been  given  pre- 
cedence next  to  Her  Majesty  upon  all  occasions,  and  in  all  meetings,  except 
where  otherwise  provided  by  Act  of  Parliament.  This  patent  in  1857 
neither  conferred  any  additional  title,  dignity,  nor  privileges,  nor  did  it  give 
him  higher  rank  abroad,  where  the  Act  had  no  validity  (see  Greville's 
Memoirs,  vol.  ii.  p.  112).  No  peerage  was  conferred,  and  in  most  other 
respects  the  status  of  the  Prince  Consort  remained  essentially  unchanged ; 
as  it  did  in  the  similar  instance  of  Prince  George  of  Denmark,  who,  how- 
ever, was  also  created  Duke  of  Cumberland. 

The  Queen  Consort  is  the  wife  of  the  reigning  king,  and  her  position 
always  differed  from  that  of  married  women  in  general,  as  she  was  considered 
in  law  as  a  feme  sole.  By  an  Act  still  existing  (32  Hen.  viii.  c.  51  (1540)), 
she  was  enabled  to  take  grants  from  the  king  and  to  sue  and  be  sued  in  her 
own  name  by  the  addition  of  Queen  of  England.  The  Private  Property  of 
the  Sovereign  Act  (39  &  40  Geo.  in.  c.  88),  ss.  8  and  9,  confirmed  this 
power  of  acquisition  and  disposal  of  property,  and  was  intended  to  make 
more  certain  the  power  of  devising  and  bequeathing  it  during  the  life  of 
the  king ;  and  it  enacted  that  during  the  joint  lives  the  Queen  might  dis- 
pose of  manors,  etc.,  purchased  by  or  held  in  trust  for  her,  or  that  might 
vest  in  her  by  deed  or  will ;  and  might  bequeath  all  chattels  and  personal 
estate  as  if  she  were  sole,  by  her  will. 

Acts  of  Parliament  relating  to  her  need  not  be  pleaded;  the  Court 
takes  judicial  notice  of  them,  as  she  is  a  public  person  (8  Rep.  28). 

She  has  a  separate  Court,  and  ceremonial  offices  and  officers,  distinct 
from  the  king ;  and  she  appears  in  the  Courts  by  her  Attorney-  and  Solicitor- 
General,  who  are  entitled  to  sit  within  the  bar  of  the  king's  Courts  and  rank 
with  the  king's  counsel. 

The  queen  consort  is  in  every  respect  a  subject,  but  by  the  Statute  of 
Treasons  (25  Edw.  in.  st.  5,  c.  2),  the  compassing  and  imagining  her  death 
is  high  treason,  and  the  commission  of  adultery  with  her  constitutes  the 
same  offence  in  both  parties. 

Provision  is  now  made  for  the  queen  consort  by  statute,  which  takes 
the  place  of  the  original  revenue  consisting  of  certain  reservations  and  rents 
out  of  the  demesne  lands  of  the  Crown ;  and  of  what  was  known  as  queen- 
gold,  the  portion  of  any  sum  paid  by  a  subject  to  the  king  in  return  for  any 
grant  of  office  or  franchise. 

On  the  death  of  the  king  these  enactments  cease  to  apply  to  her.  It  is 
said  she  cannot  marry  again  without  the  king's  licence,  but  this  is  disputed 
(Black.  Com.  i.  223).  She  was  entitled  to  dower  at  common  law,  although 
she  was  an  alien  (Co.  Litt.  31).  If  she  marry  a  subject  she  retains  her 
regal  dignity,  and  can  sue  by  the  name  of  Queen  of  England. 
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The  Coronation  of  English  Sovereigns. — The  coronation  of  the  sovereign 
is  the  ceremony  of  investiture  with  the  crown  and  other  ensigns  symbolical 
of  sovereignty.  Before  the  hereditary  title  of  the  Crown  had  become 
established,  it  followed  upon  the  election  of  the  sovereign,  and  took  the 
form  of  a  religious  service  of  consecration,  or  ordination,  resembling  in 
many  of  its  features  the  consecration  or  ordination  of  a  bishop ;  as  will  be 
seen  from  the  description  below  of  the  coronation  of  Her  Majesty,  which, 
on  the  whole,  with  certain  modern  alterations,  reproduced  the  ancient  forms. 

From  the  legal  point  of  view  the  ceremony  has  lost  its  original  force 
(it  is  still  of  great  importance,  however,  in  view  of  the  relation  of  the 
sovereign  to  the  Church  of  England),  since  "there  no  longer  exists  the  need 
for  the  religious  sanction  of  the  title  by  election,  nor  does  any  interregnum 
intervene  between  the  death  of  one  sovereign  and  the  coronation  of  another, 
as  happened  down  to  the  reign  of  Edward  I.  Before  that  time  the  justiciar 
preserved  the  peace,  or  the  future  king,  as  lord  of  England,  acted  for  that 
purpose  (see  Stubbs,  Select  Charters,  446 ;  Pollock  and  Maitland,  History 
of  English  Law,  i.  507 ;  and  Anson,  Law  and  Custom  of  the  Constitution, 
2nd  ed,  vol.  ii.  p.  59). 

Edward  began  his  reign  before  his  coronation,  which  took  place  two 
years  after  his  father's  death ;  and  in  the  latest  instance,  that  of  the 
coronation  of  her  present  Majesty,  a  little  over  a  year  elapsed  between  the 
accession  and  coronation. 

The  earliest  coronation  circumstantially  described  is  that  of  Bichard  I. ; 
but  there  are  accounts  before  the  Conquest.  Before  the  foundation  of 
Westminster  Abbey  by  Edward  the  Confessor,  it  took  place  at  Bath,  or 
Winchester,  or  Kingston-upon-Thames.  Afterwards  Westminster  Abbey 
became  the  exclusive  scene  of  the  ceremony.  The  Archbishop  of  Canter- 
bury at  first  claimed  the  sole  right  of  crowning,  and  as  Metropolitan  he  has 
continued  to  perform  the  chief  part  in  the  ceremony,  and  the  actual  placing 
of  the  crown  on  the  head  of  the  sovereign. 

In  the  case  of  a  doubtful  title,  as  in  the  earlier  times,  the  ceremony  was 
frequently  performed  more  than  once. 

On  the  whole,  the  ancient  and  modern  forms  do  not  essentially  differ  ; 
and  the  coronation  of  William  iv.  and  his  Queen  Consort,  and  that  of  her 
present  Majesty,  may  be  taken  as  examples  of  the  proceedings,  secular  and 
ecclesiastical,  in  the  crowning  of  a  sovereign. 

After  the  entrance  of  the  Sovereign,  accompanied  by  the  great  officers  of 
State,  the  rubric  of  the  service  proceeds  thus  :  The  Queen  being  so  placed 
(that  is,  in  a  lesser  chair,  before  and  below  the  throne),  the  Archbishop 
turneth  to  the  east  part  of  the  theatre,  and  after,  together  with  the  Lord 
Chancellor,  Lord  Great-Chamberlain,  Lord  High-Constable,  and  Earl. 
Marshal  (Garter  King-of-Arms  preceding  them),  goes  to  the  other  three 
sides  of  the  theatre,  and  at  every  side  with  a  loud  voice  speaks  to  the 
people ;  and  the  Queen  in  the  meantime  standing  up  by  her  chair,  turns 
and  shows  herself  unto  the  people  at  every  of  the  four  sides  while  he 
says : — 

Sirs, — I  here  present  unto  you  Queen  Victoria,  the  undoubted  Queen  of  this  realm  ; 
■wherefore  all  you  who  are  come  this  day  to  do  your  homage,  are  you  willing  to  do 
the  same  1 

"  God  save  Queen  Victoria  "  is  then  cried  by  the  boys  of  "Westminster  School,  who 
represent  for  this  purpose  the  people. 

This  is  called  the  recognition.  An  oblation  was  then  made  of  a  pall 
or  altar  cloth  of  gold,  and  an  ingot  or  wedge  of  gold  of  a  pound  weight, 
which  are  placed  on  the  altar.     Also  the  Lords  who  carry  the  regalia 
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(except  the  swords)  present  them  to  the  Archbishop,  and  he  to  the  Dean 
of  Westminster,  who  places  them  on  the  altar. 

The  litany  was  then  read,  the  service  for  the  communion  begun,  the 
Nicene  Creed  read,  and  the  sermon  preached. 

The  Queen  had  previously,  in  the  presence  of  the  two  Houses  of 
Parliament,  made  and  signed  the  declaration  against  transubstantiation, 
which  by  the  Act  of  Settlement  (12  &  13  Will.  in.  c.  2,  s.  2)  must  be  made 
at  the  first  day  of  the  meeting  of  the  first  Parliament,  or  at  the  coronation. 

Now  followed  the  coronation  oath,  administered  in  the  following 
manner  by  the  Archbishop  : — 

Archbishop. — Will  you  solemnly  promise  and  swear  to  govern  the  people  of  this 
United  Kingdom  of  Great  Britain  and  Ireland,  and  the  dominions  thereto  belonging, 
according  to  the  Statutes  in  Parliament  agreed  on,  and  the  respective  laws  and  customs 
of  the  same  1 

Queen. — I  solemnly  promise  so  to  do. 

Archbishop. — Will  you  to  j'our  power  cause  law  and  justice,  in  mercy,  to  he  executed 
in  all  your  judgments  ' 

Queen. — I  will. 

Archbishop. — Will  you  to  the  utmost  of  your  power  maintain  the  laws  of  God,  the 
true  profession  of  the  Gospel,  and  the  Protestant x  reformed  religion  established  by  law  ? 
And  will  you  maintain,  and  preserve  inviolably,  the  settlement  of  the  United  Church 
of  England  and  Ireland,  and  the  doctrine,  worship,  discipline,  and  government  thereof 
as  by  law  established  within  England  and  Ireland,  and  the  territories  thereunto 
belonging  ?  And  will  you  preserve  unto  the  bishops  and  clergy  of  England  and  Ireland, 
and  to  the  churches  there  committed  to  their  charge,  all  such  rights  and  privileges  as  by- 
law do,  or  shall,  appertain  to  them,  or  any  of  them  1 

Queen. — All  this  I  promise  to  do. 

The  disestablishment  of  the  Irish  Church  (32  &  33  Vict.  c.  42)  and  the 
non-establishment  of  the  churches  of  the  other  dominions  of  the  Crown  will 
necessitate  an  alteration  in  this  part  of  the  oath  on  the  occasion  of  a  future 
coronation.     (See  otherwise  as  to  the  oath,  Coronation  Oath.) 

The  anointing  follows,  and  is  the  consecration  of  the  king,  his  hallowing 
and  setting  apart  for  the  work  of  government,  by  conferring  upon  him 
spiritual  gifts.  In  the  Anglican  Church,  it  is  held  that  through  this  rite 
the  sovereign  is  of  the  clergy  as  well  as  of  the  laity,  and  that  he  thus 
becomes  indued  with  spiritual  jurisdiction. 

There  is  a  form  for  the  blessing  of  the  oil,  and  the  actual  anointing 
consists  in  pouring  some  of  the  oil  into  a  spoon,  and  with  it  anointing,  in 
the  form  of  a  cross,  on  the  crown  of  the  head  and  the  palms  of  both  hands. 
After  the  anointing,  Her  Majesty  was  invested  with  the  episcopal  insignia — 
the  rochet  or  alb,  then  the  tunicle,  then  the  armil  or  stole,  and  last  of  all  the 
pallium  regale,  which  is  now  shaped  like  a  stole  (see  The  Coronation  of  the 
Queen,  J.  Wickhani  Legg,  F.S.A.,  published  by  the  Church  Historical 
Society). 

The  ceremonies  that  follow  after,  until  the  homage,  are  the  presenting  of 
the  spurs  and  sword  of  State,  the  offering  of  the  latter  on  the  altar  in  its 
scabbard,  its  redemption  by  a  price  from  the  altar,  its  unsheathing  and 
subsequent  bearing  uncovered  before  the  Queen  during  the  rest  of  the 
ceremony  ;  then  the  investing  with  the  royal  robe,  the  delivery  of  the  orb, 
and  the  investiture  with  the  ring  as  "  the  Ensign  of  Kingly  Dignity  and  of 
defence  of  the  Catholic  Faith,"  and  with  the  sceptre  as  "the  Ensign  of 
Kingly  Power  and  Justice."  The  sceptre  is  delivered  after  the  presentation 
of  gloves  by  the  Lord  of  the  Manor  of  Worksop,  who  claims  to  hold  an 
estate  by  rendering  this  office  at  the  coronation. 

1  The  word  "  Protestant "  here  means  "  anti-papal ,:  only.     See  article  Protestant. 
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After  the  presentation  of  the  sceptre  comes  the  actual  putting  on  of  the 
crown  by  the  Archbishop. 

The  ancient  crown  of  King  Edward  the  Confessor  was  used  in  the 
coronation  of  many  of  the  early  kings,  and  the  crowns  actually  used  con- 
tinued to  be  known  by  that  name,  but  a  new  state  crown  was  made  for  the 
coronation  of  the  Queen. 

The  presenting  of  a  Bible  (another  feature  in  the  ordination  of  a  bishop) 
followed,  and  the  benediction,  and  Te  Deum. 

The  inthronisation  then  takes  place,  and  then  the  homage  by  the  peers 
is  performed  with  special  forms  for  every  class  of  the  peers  spiritual  and 
temporal.  Then  the  Queen  communicates  and  the  religious  part  of  the  pro- 
ceedings ends  with  the  final  prayers. 

The  full  ritual  is  printed  in  the  2nd  ed.  of  Phillimore's  Bed.  Law. 

A  queen  consort  is  crowned,  anointed,  and  enthroned  after  the 
inthronisation  of  the  king  has  been  completed,  and  she  is  then  conducted  to 
her  own  throne  on  the  left-hand  side  of  the  king,  and  they  receive  the 
sacrament  together.  The  particulars  of  this  ceremony  at  the  coronation  of 
King  "William  iv.  may  be  seen  in  the  Annual  Begister  for  1831,  vol.  73. 

See  Crown,  and  other  articles  there  mentioned  relating  to  the  king ; 
Allegiance;  Royal  Family. 

[Authorities. — Those  above  cited ;  Ency.  Brit.  :  "  Coronation,"  "  Regalia."] 


Sovereignty. — See  State. 


Spanish  Law. — In  Trinidad  and  some  other  parts  of  the  British 
Empire,  the  Spanish  law  is  still  occasionally  referred  to.  In  Spain,  as  in 
England  and  France,  local  customs  (fueros)  form  the  historical  basis  of  the 
law.  Alfonso  x.,  "  the  Wise,"  of  Castile  (1252-84),  endeavoured  to  provide 
his  subjects  with  a  complete  body  of  law ;  his  Code  or  Digest,  known  as  the 
Siete  Partidas,  is  "  one  of  the  great  legislative  monuments  of  an  age  which 
produced  the  Etablissements  of  St.  Louis  and  the  statutes  of  Edward  I." ;  it 
was  not  accepted  by  the  Cortes  until  1348.  The  laws  introduced  by  Spain 
into  her  American  colonies  were  contained  in  the  collection  known  as  the 
Becopilacion,  of  which  various  editions  were  published.  The  colonial  policy 
of  the  Spanish  Government  aimed  at  the  exclusion  of  other  nations ;  and 
the  Spanish  law  was  to  some  extent  disregarded  by  the  Dutch  and  the 
English  when  they  took  possession.  An  interesting  point  of  Spanish 
colonial  law  was  discussed  in  General  Picton's  case,  and  in  Hill  v.  Bigge  (see 
the  article  Colony). 

[Authorities. — Burge,  Foreign  and  Colonial  Laws,  and  works  cited  above.] 


Speaker  of  the  House  of  Commons. — in  order  to 

enforce  the  forms  and  rules  of  the  House  of  Commons,  and  to  act  as  its 
organ  and  mouthpiece  in  all  matters,  a  Speaker  is  chosen  by  the  Commons 
at  the  commencement  of  every  new  Parliament,  or  when  a  vacancy  occurs 
by  death  or  otherwise.  The  member  chosen  for  this  high  and  honourable 
office  is  styled  "  The  Speaker,"  because  it  is  his  business  to  speak  to  or 
address  the  Sovereign  in  the  name  of  the  House,  when  occasion  requires ; 
and  during  his  absence,  except  when  he  is  represented  by  a  deputy,  no 
business  can  be  transacted  by  the  House,  nor  any  question  moved  but  that 
of  adjournment. 
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1.  As  to  his  Election  and  Presentation. — The  Parliament  having  as- 
sembled, the  Commons  are  commanded  by  the  Commissioners,  in  the  name 
of  the  Sovereign,  to  choose  a  Speaker,  and  present  him  for  the  royal  appro- 
bation on  a  certain  day  (generally  the  next  day) ;  and  the  Commoners  being 
assembled  in  their  House,  a  member  moves  the  appointment  of  one.  The 
forms  of  the  election  require  that  the  person  proposed  should  be  present  in 
the  House  when  he  is  nominated ;  and  it  is  to  be  desired,  in  order  to  avoid 
future  inconvenience  and  trouble,  that  he  be  a  member  upon  whose  seat 
there  is  no  probability  of  a  question  arising. 

When  one  person  alone  is  proposed,  and  no  objection  is  made  to  him,  it 
is  not  usual  to  put  any  question  to  the  House,  but  the  members  proposing 
conduct  him  at  once  to  the  chair.  If,  however,  any  objection  be  made,  and 
any  other  person  proposed,  the  sense  of  the  House  must  be  taken  by  a 
question  thereon,  which  is  put  by  the  Clerk.  On  a  division  upon  the 
question  for  a  Speaker,  the  House  divides,  as  in  Committee,  to  the  right 
and  left,  and  tellers  are  appointed  by  the  Clerk.  As  soon  as  the  Speaker 
is  chosen  and  in  the  chair,  the  mace  should  be  laid  upon  the  table,  for  the 
House  cannot  proceed  to  the  election  of  a  Speaker  without  it. 

When  a  Speaker  has,  from  continued  illness,  been  unable  to  discharge 
the  duties  of  his  office,  the  House  have  discharged  him  and  elected  another 
— as  in  the  case  of  Sir  John  Cheney  (1  Hen.  iv.)  and  Sir  John  Tyrrell 
(Jan.  27,  1656).  A  Speaker  who  had  offended  the  House  by  an  indiscreet 
speech  was  discharged  (Stourton,  1  Hen.  v.).  Speakers  elected  on  vacancies 
should  be  presented  to  the  Sovereign  for  approval,  but  they  should  not 
re-demand  the  privileges  of  the  House,  which,  being  a  demand  of  right, 
should  be  made  but  once,  viz.  at  the  beginning  of  a  Parliament. 

If  the  Speaker  should  be  taken  temporarily  ill,  or  be  necessarily  engaged 
upon  some  important  duty  which  renders  his  presence  in  the  House 
impossible,  a  Speaker  pro  tempore  should  be  elected  to  serve  during  his 
absence.  The  old  form  was  for  a  Speaker,  when  chosen,  to  be  presented 
to  the  Sovereign  in  the  House  of  Lords,  and  for  form's  sake  to  excuse 
himself;  or,  as  it  is  more  quaintly  expressed,  "to  disable  himself,"  and 
to  express  a  diffidence  of  his  capacity  to  exercise  so  great  a  trust.  To  the 
Speaker's  excuse  the  Chancellor  was  accustomed  to  reply  in  an  answer  of 
compliment  and  encouragement ;  but  he  now  shortly  informs  the  Commons 
of  the  approval  of  the  Sovereign.  Instances,  however,  have  occurred  of  the 
Sovereign  exercising  the  prerogative  in  refusing  to  approve  of  the  Speaker, 
or  in  accepting  his  excuses — as  in  the  case  of  Sir  John  Popham,  who 
pleaded  his  age  and  was  disallowed,  and  the  cases  of  Sir  Edward  Seymour 
(in  1678),  and  of  M.  Papineau,  in  Lower  Canada,  who  were  not  accepted. 

The  Speaker  then  claims  from  the  Sovereign  the  ancient  privileges  of 
the  Commons.  "  Such  petition  or  prayer,"  says  Hatsell,  "  was  considered  as 
a  public  claim  and  notification  to  the  king  and  to  the  people  of  the 
privileges  of  the  House  of  Commons,  solemnly  made  in  order  that  no  man 
might  plead  ignorance."     The  privileges  claimed  are : — 

(1)  Freedom  from  arrest  and  disturbances;  (2)  freedom  of  speech  in 
their  own  House ;  (3)  free  access  to  Her  Majesty ;  (4)  that  all  their  pro- 
ceedings may  receive  a  favourable  construction. 

In  addition  to  these  claims,  Sir  Arnold  Savage  (5  Hen.  iv.)  further  asked 
of  the  king,  in  the  name  of  the  Commons,  that  they  might  freely  make  com- 
plaint of  anything  amiss  in  the  Government,  and  that  the  king,  by  the 
sinister  information  of  anyone,  would  not  take  offensively  that  which  they 
should  complain  of, — which  was  granted  by  the  king,  and  acted  upon  two 
years  after.     And  Sir  John  Tiptof t  also  (7  Hen.  IV.)  asked  further,  that  if 
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any  writing  were  delivered  by  the  Commons  during  the  Parliament;  and 
they  should  desire  to  have  it  again  to  amend  anything  therein,  it  might  be 
restored  to  them,  which  was  granted ;  of  which  Hakewill  says,  that  "  never 
any  Speaker  did  the  like  before  or  since." 

But  it  is  now  the  practice  for  the  Speaker  to  petition  the  Sovereign  in 
general  terms  for  all  their  ancient  privileges.  Since  the  parliamentary 
declaration  of  the  rank  of  the  Speaker,  contained  in  1  Will.  &  Mary,  c.  21, 
"  the  Lords  Commissioners  for  the  office  of  Lord-Chancellor,  or  keeper  of 
the  Great  Seal,  shall  have  precedence  next  after  the  Peers  of  the  realms 
and  the  Speaker  of  the  House  of  Commons,"  the  Speaker  has  constantly 
taken  place  next  to  the  Peers,  both  in  Parliament  and  during  the  recess. 
He  is  the  great  functionary  of  the  Commons ;  indeed,  this  branch  of  the 
Legislature  is  in  most  respects  regulated  by  him. 

2.  As  to  Ms  Duties. — These  consist  in  the  following : — 

(1)  To  take  the  chair,  which  he  cannot  do  until  there  is  a  quorum ;  and 
to  adjourn  the  House  if  there  be  not  a  quorum,  without  a  question  first  put. 
Also,  to  resume  the  chair  in  the  midst  of  a  Committee  for  the  same 
reason. 

(2)  To  maintain  order ;  to  name  a  disorderly  member,  who  then  receives 
the  censure  of  the  House.  Also,  to  thank  and  reprimand  members  and 
other  persons. 

(3)  To  make  a  plain  and  short  narrative  of  the  effect, and  objects  of 
every  bill  before  the  House,  from  a  breviate  to  be  given  him  for  that  pur- 
pose, but  not  to  dissuade  or  persuade. 

(4)  To  put  the  House  in  mind  of  the  sitting  of  Committees,  and  other 
things  necessary  for  their  information,  and  to  state  to  the  House  whether 
any  alterations  that  may  be  made  by  the  Lords  to  a  money  bill  come 
within  the  allowable  limit. 

(5)  To  report  to  the  House  the  royal  speech;  and  to  address  the 
Sovereign  on  delivering  the  Bills  of  Supply  on  the  last  day  of  the  session, 
or  any  bill  for  the  particular  service  of  the  Crown  during  the  session. 

(6)  To  present  addresses  to  the  Sovereign  passed  by  the  House. 

(7)  By  virtue  of  24  Geo.  in.  sess.  2,  c.  26,  amended  by  26  Vict.  c.  20,  to 
issue  his  warrant  during  the  recess,  upon  due  notice  being  given  by  a  cer- 
tificate signed  by  two  members,  for  the  election  of  a  new  member  in  the 
place  of  one  who  may  vacate  his  seat  by  death  or  by  the  acceptance  of  a 
peerage;  but  this  does  not  extend  to  any  case  where  there  is  a  petition 
depending  for  such  vacant  seat,  or  where  the  writ  for  the  late  member  has 
not  been  returned  fifteen  days  before  the  end  of  the  last  sitting  of  Parlia- 
ment, or  when  the  new  writ  cannot  issue  before  the  next  meeting  of  the 
House  for  despatch  of  business.  The  Speaker  also  issues  his  warrant  for  a 
new  member  under  21  &  22  Vict.  c.  110,  on  the  acceptance  by  a  member 
of  an  office  under  the  Crown ;  also  under  the  Bankruptcy  Act,  1883,  s.  33, 
in  the  event  of  bankruptcy ;  and  under  the  Lunacy  (Vacating  of  Seats)  Act, 
1886,  in  the  case  of  lunacy  of  a  member  of  the  House. 

The  Speaker  is  the  servant  of  the  House,  and  is  to  obey  implicitly  its 
orders,  without  attending  to  any  other  commands.  In  matters  of  difficulty, 
or  if  he  be  referred  to,  to  inform  the  House  on  a  point  of  order  or  practice, 
it  is  his  duty  to  state  everything  he  knows  from  the  journals  or  the  history 
of  Parliament,  but  not  to  draw  conclusions.  In  short,  he  has  no  voice 
but  to  declare  the  sentiments  of  the  House  when  he  has  ascertained 
them. 

Lenthall,  Speaker  of  the  House  of  Commons,  when  commanded  by 
Charles  I.  to  disclose  certain  transactions  in  the  House,  replied," That  he 
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had  neither  eyes  to  see,  ears  to  hear,  nor  mouth  to  speak,  but  as  the  House 
should  direct  him." 

3.  As  to  his  Emoluments  and  Privileges. — The  emoluments  of  the  Speaker 
formerly  did  not  amount  to  more  than  £3000  per  annum ;  in  consequence 
of  which  some  Speakers  held  other  offices  under  the  Crown  at  the  same 
time.  The  House  became  at  length  sensible  of  the  inadequacy  of  the 
salary,  and  doubled  it.  By  4  &  5  Will.  IT.  c.  70  the  salary  was  reduced  to 
£5000,  which  it  still  is.  Moreover,  the  Speaker  has  the  house  attached  to 
the  House  of  Commons  to  reside  in ;  on  all  State  occasions  he  has  an  escort 
of  one  Lifeguardsman ;  when  proceeding  to  a  levie,  he  alone  has  the  right  to 
proceed  in  the  centre  of  the  Mall ;  and  both  summer  and  winter  he  has  the 
right  to  a  buck  and  doe  from  the  royal  forest. 


Special  Acts. — Blackstone  says  that  statutes  are  either  general  or 
special,  public  or  private.  Special  or  private  Acts  are  rather  exceptions 
than  rules,  being  those  which  only  operate  upon  particular  persons  and 
private  concerns.  He  gives  as  an  instance,  an  Act  to  enable  the  Bishop  of 
Chester  to  make  a  lease  to  A.  B.  for  sixty  years,  which  is  an  exception 
to  the  general  law  laid  down  in  the  Act,  13  Eliz.  e.  10,  a  public  Act  by 
which  spiritual  persons  were  prevented  from  making  leases  for  longer  terms 
than  twenty-one  years  or  three  lives  (see  Black.  Com.  i.  pp.  85,  86).  An 
Act  directed  towards  a  special  object  or  special  class  of  objects  will  not  be 
repealed  by  a  subsequent  general  Act  embracing  in  its  generality  those 
particular  objects,  unless  some  reference  be  made  directly -or  by  necessary 
inference  to  the  preceding  special  Act  (see  Garnett  v.  Bradley,  1878,  3  App. 
Cas.  at  p.  950).  The  expression  "  the  special  Act "  is  used  in  the  Companies 
Clauses  Consolidation  Act,  1845,  the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  Railways  Clauses  Consolidation  Act,  1845,  to  indicate  an  Act  passed 
for  the  purposes  of  a  particular  undertaking,  and  which  incorporates  the 
said  Acts. 

[Authorities. — Hardcastle  on  Statutes ;  Maxwell,  Interpretation  of  Statutes; 
Brown  and  Theobald  on  Railways.] 


Special  Agent. — See  Principal  and  Agent. 
Special  Bail. — See  Bail  Piece. 


Special  Bailiff. — Where  the  high  bailiff  of  a  County  Court  is 
himself  the  judgment  debtor  against  whom  process  has  to  be  issued,  special 
bailiffs  are  appointed  for  the  purpose  of  executing  the  writ.  It  seems  not 
quite  clear  whether  a  warrant  to  one  person  is  sufficient,  but  in  Bellamy  v. 
Hoyle,  1875,  L.  R.  10  Ex.  220,  a  warrant  issued  to  "  R.  and  others  "  was  held 
good  (see  Annual  County  Courts  Practice,  1898,  p.  18). 


Special  Bastard— A  child  born  of  parents  before  marriage,  the 
parties  afterwards  intermarrying.  In  Scotland,  and  in  various  other 
countries,  a  bastard  is  legitimated  by  the  subsequent  marriage  of  his 
parents;  this  rule,  however,  does  not  obtain  in  England,  where  the  law  is 
"  once  a  bastard,  always  a  bastard."     See  Bastard. 
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Special  Case. — The  Eules  under  the  Judicature  Acts  provide 
that  the  parties  to  any  cause  or  matter  may  concur  in  stating  the  questions 
of  law  arising  therein,  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court  (Order  34,  r.  1).  Having  regard  to  the  definitions  of  the  terms 
"cause"  and  "matter"  in  sec.  100  of  the  Judicature  Act,  1873,  it  is  clear 
that  a  special  case  may  be  started  in  any  proceeding  in  Court,  whether  it 
be  a  suit  or  not. 

Besides  a  special  case  stated  by  agreement  between  the  parties,  power 
is  given  to  the  Court,  where  it  appears  that  there  is  in  any  cause  or  matter 
a  question  of  law  which  it  would  be  convenient  to  have  decided  before  any 
evidence  is  given,  or  any  question  or  issue  of  fact  is  tried,  to  direct  such 
question  of  law  to  be  raised  by  special  case,  or  in  such  other  manner  as  the 
Court  or  judge  may  deem  expedient  (Order  34,  r.  2). 

Under  this  rule  only  such  questions  of  law  can  properly  be  raised  as 
must  necessarily  arise  in  the  action  {Republic  of  Bolivia  v.  Bolivian  Naviga- 
tion Co.,  1876,  24  W.  E.  361). 

Under  Turner's  Act  (13  &  14  Vict.  c.  35)  the  Court  of  Chancery  would 
not  decide  fictitious  questions  (Bright  v.  Tyndall,  1876,  4  Ch.  D.  189 ; 
Pryse  v.  Pryse,  1872,  L.  E.  15  Eq.  86) ;  nor  make  binding  declarations  of 
future  rights  (Burt  v.  Sturt,  1853,  1  W.  E.  145 ;  Greenwood  v.  Sutherland, 
1853,  10  Hare,  App.  xii.) ;  nor  make  an  order  on  a  partial  or  garbled  state- 
ment of  facts  (Bulkeley  v.  Hope,  1856,  8  De  G.,  M.  &  G-.  36). 

The  judge  has  power  under  this  rule,  after  writ  and  appearance,  and 
before  delivery  of  statement  of  claim,  to  order  a  point  of  law  to  be  decided 
by  special  case ;  and  the  discretion  of  the  Court  below  will  not  be  interfered 
with  by  the  Court  of  Appeal  (Metropolitan  Board  of  Works  v.  New  River 
Co.,  1876,  2  Q.  B.  D.  67).  It  is  too  narrow  a  construction  of  the  rule  to 
limit  its  application  to  cases  in  which  the  point  of  law  appears  on  the 
record ;  it  is  competent  to  the  judge  to  look  at  the  circumstances  of  the 
case  in  whatever  way  they  are  brought  to  his  knowledge;  and  if  it  is 
brought  to  his  knowledge,  whether  from  the  statements  on  the  record  or 
otherwise,  that  there  is  a  question  of  law  which  may  be  conveniently 
decided  before  the  issue  of  fact  is  tried,  he  may  make  an.  order  to  carry 
that  out  (S.  C.  p.  68).  The  Court  will  always  be  ready  in  a  proper  case 
to  dispose  of  a  question  of  law  under  this  rule  (Tattersall  v.  National  Steam- 
ship Co.,  1884,  W.  N.  32). 

Form  of  Special  Case. — Every  special  case  must  be  divided  into  para- 
graphs numbered  consecutively,  and  must  concisely  state  such  facts  and 
documents  as  are  necessary  to  enable  the  Court  to  decide  the  questions 
raised  thereby  (Order  34,  r.  1).  It  must  be  printed  by  the  plaintiff,  signed 
by  the  parties  or  their  counsel  or  solicitors,  and  filed  by  the  plaintiff  (r.  3). 
The  signature  of  counsel  is  not  necessary,  unless  the  case  has  been  settled 
by  him  (Hare  v.  Hare,  1876,  W.  K  44). 

Amendment. — A  special  case  stated  by  consent  cannot,  it  seems,  be 
amended  without  consent  after  it  has  been  signed  by  counsel  (Hamilton, 
Fraser,  &  Co.  v.  Staley,  Radford,  &  Co.,  1884,  28  Sol.  J.  478).  In  other  cases 
before  it  is  set  down  it  may  be  amended  by  consent  by  order  of  course ;  if 
the  parties  do  not  consent,  by  order  obtained  on  motion  or  summons  with 
notice.  Where  a  special  case  is  stated  in  an  action,  and  a  decision  given 
upon  it  under  a  mistake  of  fact,  it  cannot  be  amended ;  but  the  Court  is  not 
bound  by  the  decision  unless  it  has  been  adopted  by  subsequent  orders, 
but  may  disregard  it,  direct  the  action  to  go  to  trial,  and  direct  inquiries 
to  ascertain  the  real  facts  (In  re  Taylors  Estate,  Tomlin  v.  Underhay,  1882, 
22  Ch.  D.  495). 
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Setting  down. — Where  a  married  woman  (not  being  joined  in  respect  of 
her  separate  property  or  of  any  separate  right  of  action  by  or  against  her), 
infant,  or  person  of  unsound  mind  not  so  found  by  inquisition,  is  a  party 
to  any  special  case,  it  cannot  be  set  down  without  leave  of  the  Court,  the 
application  for  which  must  be  supported  by  sufficient  evidence  that  the 
statements  contained  in  the  special  case,  so  far  as  they  affect  the  interest 
of  such  parties,  are  true  (Order  34,  r.  4).  This  rule  substantially  agrees 
with  sec.  13  of  Sir  G-.  Turner's  Act. 

Under  the  old  practice  it  was  held  that,  where  a  female  defendant 
married  after  the  case  had  been  set  down  for  hearing,  it  was  not  necessary 
to  set  it  down  again  {Johnston  v.  Brown,  1869,  L.  E.  8  Eq.  584) ;  but  under 
similar  circumstances  the  order  to  set  down  was  discharged,  and  the  case 
directed  to  be  amended  by  adding  the  husband  as  a  party  (Atty  v.  JEtough, 
1872,  L.  E.  13  Eq.  462).  Where  an  infant  was  born  after  the  case  had 
been  set  down,  a  similar  course  was  followed  (Savage  v.  Snell,  1871,  L.  E. 
11  Eq.  264;  and  see  Barnaby  v.  Tassell,  1871,  L.  E.  11  Eq.  363).  Either 
party  may  enter  the  special  case ;  if  an  order  has  been  obtained  under  r.  4, 
a  copy  of  such  order  must  be  produced  (r.  5). 

Hearing. — Upon  the  argument  of  a  special  case  the  Court  and  the 
parties  are  at  liberty  to  refer  to  the  whole  contents  of  the  documents  stated, 
and  the  Court  is  at  liberty  to  draw  from  the  facts  and  documents  stated 
any  inference,  whether  of  fact  or  law,  which  might  have  been  drawn  there- 
from if  proved  at  the  trial  (Order  34,  r.  1). 

Agreement  as  to  Payment  of  Money  and  Costs. — The  parties  to  a  special 
case  may  enter  into  an  agreement  in  writing,  that,  on  the  judgment  of  the 
Court  being  given  in  the  affirmative  or  negative  of  the  questions  of  law 
raised  by  the  special  case,  a  sum  of  money  fixed  by  the  parties,  or  to 
be  ascertained  by  the  Court,  shall  be  paid  by  one  of  the  parties  to  the  other 
of  them,  either  with  or  without  costs  of  the  cause  or  matter,  and  judgment 
may  be  entered  accordingly  (r.  6).  The  above  provision  is  similar  to  sec. 
47  of  the  Common  Law  Procedure  Act,  1852.  In  the  absence  of  any 
agreement,  costs  are  in  the  discretion  of  the  Court,  as  in  other  cases. 

Judgment  on  Special  Case. — Where  the  answers  to  the  special  case  in 
fact  dispose  of  the  action,  the  proper  course  is  to  take  the  answers  in 
the  shape  of  a  judgment  making  declarations  to  the  effect  of  the  answers, 
the  action  being,  if  necessary,  set  down  pro  formd  for  trial  on  motion 
for  judgment  (Harrison  v.  Cornwall  Minerals  Bwy.  Co.,  1880,  16  Ch.  D. 
66).' 

Appeal. — An  appeal  lies  from  the  judgment  on  a  special  case  in  the 
ordinary  way  (In  re  Taylor's  Estate,  Tomlin  v.  Underhay,  1882,  22  Ch.  D. 
495).  But  whether  a  party  to  a  special  case  who  does  not  appear  at 
the  hearing  in  the  Court  below  can  appeal  from  the  judgment,  quccre 
(Allum  v.  Dickinson,  1882,  9  Q.  B.  D.  632). 

Where  a  special  case  is  calculated  and  intended  to  raise  for  decision 
questions  of  fact  only,  the  proceedings  are  extra  cursum  curia,  the 
judgment  of  the  Court  is  in  the  nature  of  an  arbitrator's  award,  and  an 
appeal  cannot  be  entertained  if  its  competency  is  objected  to  by  the 
party  holding  the  judgment  (Burgess  v.  Morton,  [1896]  App.  Cas.  136). 

Special  Case  under  Sir  G.  Turner's  Act. — A  special  case  may  be  stated 
for  the  same  purposes  and  in  the  same  manner  as  was  provided  by  the  Act 
13  &  14  Vict.  c.  35  (Order  34,  r.  8).  Sir  G  Turner's  Act  was  repealed  by 
the  Statute  Law  Eevision  and  Civil  Procedure  Act,  1883  (46  &  47  Vict. 
c.  49).  As  to  the  provisions  of  the  Act,  see  Morgan,  pp.  403-405.  Inas- 
much as  the  same  relief  as  was  afforded  by  the  Act  can  now  be  obtained  by 
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the  procedure  by  originating  summons  under  Order  55,  it  is  not  likely  that 
any  great  use  will  be  made  of  the  provisions  of  this  rule.  The  effect  of  the 
rule,  however,  is  to  keep  alive  the  provisions  of  the  Act ;  trustees,  therefore, 
who  act  on  a  declaration  made  on  a  special  case  stated  under  it  are,  by 
sec.  15,  indemnified  (In  re  Benzon,  Forster  v.  Schlesinger,  1886,  54  L.  T. 
51). 

Other  Instances  of  Special  Cases. — A  special  case  may  be  stated  by  a 
referee  under  Order  36,  r.  52  ;  or  in  interpleader  under  Order  57,  r.  9.  It 
may  also  be  stated  by  any  referee,  arbitrator,  or  umpire  under  sees.  7  and 
19  of  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49) ;  and  the  power 
to  state  a  special  case  exists  under  various  statutes,  as,  e.g.,  the  Summary 
Jurisdiction  (Appeals)  Act,  1857  (20  &  21  Vict.  c.  43) ;  the  Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  29);  E.  S.  C.  10th  August  1892;  the 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  70 ;  E.  S.  C.  December 
1894.  The  Court  will  not  hear  a  special  case  unless  there  is  some  rule  or 
statutory  power  to  state  it  (Bexley  Local  Board  v.  West  Kent  Sewerage 
Board,  1882,  9  Q.  B.  D.  518). 

[Authorities. — The  Annual  Practice,  1898,  pp.  659-664;  Chitty's  Arch- 
bold's  Practice,  13th  ed.,  1885,  pp.  1343-1346 ;  Daniell's  Chancery  Practice, 
6th  ed.,  1884,  ch.  xxxvi. ;  Morgan's  Chancery  Acts  and  Orders,  6th  ed.,  1885, 
pp.  400-405  ;  Seton's  Judgments  and  Orders,  5th  ed.,  1891,  ch.  xxi.] 


Special  Constables  are  peace  officers  appointed  on  emergency 
when  the  ordinary  forces  available  for  maintenance  of  public  order  are 
insufficient  to  preserve  the  public  peace  and  protection  of  persons  and 
property.  The  appointment  is  now  for  the  most  part  regulated  by  an 
Act  of  1831  (1  &  2  Will.  iv.  c.  41).  Justices  in  such  emergency  are 
empowered  to  appoint  as  many  special  constables  as  they  think  necessary. 
Their  appointment  must  be  notified  to  the  Lord-Lieutenant  and  the  Home 
Office  (1  &  2  Will.  iv.  c.  41,  s.  7),  and  they  must  make  a  declaration  of 
office  (31  &  32  Vict.  c.  72,  s.  12).  They  must  serve,  unless  exempt,  and 
even  if  exempt,  when  the  Secretary  of  State  so  orders  (1  &  2  Will.  iv. 
c.  41,  ss.  1,  2,  3,  8),  and  may  be  required  to  act  out  of  their  own  parish 
and  county  (1  &  2  Will.  iv.  c.  41,  s.  6 ;  5  &  6  Will.  iv.  c.  43).  ,  Voters 
cannot  be  made  to  serve  during  a  parliamentary  election  (17  &  18  Vict, 
c.  102,  s.  8).  Provision  is  made  for  their  release  from  service  (1  &  2 
Will.  iv.  c.  41,  ss.  9,  10) ;  but  while  they  are  in  office  they  have  all  the 
powers  of  a  common  law  constable  (1  &  2  Will.  iv.  c.  41,  ss.  5,  6 ;  R.  v. 
Porter,  1839,  9  Car.  &  P.  778),  and  in  London  of  a  metropolitan  police 
officer  (53  &  54  Vict.  c.  45,  s.  28).  Special  penalties  are  incurred  for 
assault  on  or  resistance  to  them  (1  &  2  Will.  iv.  c.  41,  s.  11).  The 
expenses  are  payable  out  of  the  county  or  borough  police  rate  (s.  12), 
subject  to  the  special  provisions  as  to  allowances  for  arresting  felons 
(41  Geo.  in.  c.  78,  s.  1).  In  municipal  boroughs  special  constables  may  be 
appointed  under  sec.  196  of  the  Municipal  Corporations  Act,  1882,  by  two 
or  more  justices  having  jurisdiction  for  the  borough.  The  appointment  is 
made  annually  in  October.  They  must  not  be  appointed  unless  the  local 
police  force  is  insufficient,  and  do  not  act  without  being  required  to  do  so 
by  warrant  of  a  justice.  Under  particular  Acts  special  police  may  be 
appointed  to  watch  canal  and  other  works  during  construction  (1  &  2 
Vict.  c.  80),  harbours  (10  &  11  Vict.  c.  27,  ss.  79,  80),  and  salmon  and  fresh 
water  fishery  districts  (28  &  29  Vict.  c.  121,  s.  27). 

See  Constable  ;  Police,  Borough  ;  Police,  County. 
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Special  Defence — A  defence  that  must  be  specially  raised  by 
a  defendant  if  he  wishes  to  rely  upon  it  at  the  trial.  Such  defences  include 
fraud,  Statute  of  Limitations,  release,  payment,  performance,  facts  showing 
illegality  either  by  statute  or  common  law,  and  the  Statute  of  Frauds, 
which,  if  there  are  pleadings,  must  be  specially  pleaded  in  the  defence 
(E.  S.  C.  Order  19,  r.  15).  Till  lately  it  was  considered  doubtful  whether 
the  Statute  of  Frauds  (or  s.  4  of  the  Sale  of  Goods  Act,  1893)  was  a 
statutory  defence  within  County  Court  Eules,  rr.  10-20) ;  but  in  Brutton  v. 
Branson,  1898,  14  T.  L.  E.  457,  it  was  held  that  it  was,  and  that,  conse- 
quently, notice  thereof  had  to  be  filed.  See  Defence  and  Counterclaim  ; 
County  Courts  ;  Pleading. 


Special   Finding.— See  Verdict. 
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I.  General  Observations. 

Origin. — The  special  indorsement  was  created  by  sec.  25  of  the  Common 
Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  and  may  be  regarded  as  the 
first  step  towards  the  establishment  of  those  summary  methods  of  procedure 
which  culminated  in  1875  in  the  enactment  of  Order  14.  The  special 
indorsement  was  created  in  1852  solely  as  a  basis  for  enabling  a  plaintiff 
suing  for  a  debt  or  liquidated  demand  to  sign  judgment  without  order  in 
default  of  appearance.  But  it  has  since  become  so  closely  bound  up  with 
procedure  under  Order  14  that  it  will  be  more  convenient  to  trace  the 
gradual  developments  of  practice  which  have  been  grafted  on  to  the  specially 
indorsed 'writ  in  dealing  with  the  subject  of  Summary  Judgment  under 
Order  14  (q.v.). 

Statutory  Provisions. — Order  3,  r.  6,  of  the  Eules  of  the  Supreme  Court, 
1883,  is  in  the  following  terms  :-r— 

"In  all  actions  where  the  plaintiff  seeks  only  to  recover  a  debt  or 
liquidated  demand  in  money  payable  by  the  defendant  with  or  without 
interest,  arising  (A)  upon  a  contract  express  or  implied  (as  for  instance  on  a 
bill  of  exchange,  promissory  note,  or  cheque,  or  other  simple  contract  debt) ; 
or  (B)  on  a  bond  or  contract  under  seal  for  payment  of  a  liquidated  amount 
of  money ;  or  (C)  on  a  statute  where  the  sum  sought  to  be  recovered  is  a 
fixed  sum  of  money,  or  in  the  nature  of  a  debt  other  than  a  penalty ;  or 
(D)  on  a  guaranty,  whether  under  seal  or  not,  where  the  claim  against  the 
principal  is  in  respect  of  a  debt  or  liquidated  demand  only ;  or  (E)  on  a 
trust ;  or  (F)  in  actions  for  recovery  of  land,  with  or  without  a  claim  for 
rent   or  mesne  profits,  by  a  landlord  against  a  tenant  whose  term  has 
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expired  or  been  duly  determined  by  notice  to  quit,  or  against  persons 
claiming  under  such  tenant :  the  writ  of  summons  may,  at  the  option  of  the 
plaintiff,  be  specially  indorsed  with  a  statement  of  his  claim  or  of  the 
remedy  or  relief  to  which  he  claims  to  be  entitled.  Such  special  indorsement 
shall  be  to  the  effect  of  such  of  the  forms  in  Appendix  C.,  s.  4,  as  shall  be 
applicable  to  the  case." 

This  rule  is  taken  from  sec.  25  of  the  Common  Law  Procedure  Act,  1852, 
from  which,  however,  it  differs  in  several  important  particulars.  The 
original  contained  a  limitation  restricting  the  use  of  the  special  indorsement 
to  cases  in  which  the  defendant  was  resident  within  the  jurisdiction.  It 
was,  moreover,  confined  strictly  to  a  claim  for  a  debt  or  liquidated  demand 
in  money,  and  did  not  therefore  apply  to  an  action  for  recovery 
of  land.  Nor  did  it  apply  to  money  due  on  a  trust,  the  words 
"on  a  trust"  having  been  added  in  1875.  It  did  not  contain  the  word 
"  only,"  which  specifically  restricts  the  use  of  the  special  indorsement  to 
claims  within  the  above  rule  alone.  The  word  "  merely  "  was  introduced  in 
this  connection  in  1875,  and  this  word  was  replaced  by  "  only  "  in  the  Eules 
of  1883.  It  had  been  decided,  however,  in  Rodway  v.  Lucas,  1855,  L.  E.  10  Ex. 
667,  that  the  importation  of  an  unliquidated  claim  into  a  special  indorse- 
ment under  the  section  was  not  allowable. 

II.  Scope  of  the  Special  Indorsement. 

General  Characteristics. — A  special  indorsement  is  for  all  practical  pur- 
poses the  statement  of  claim  in  the  action,  for  it  is  provided  by  E.  S.  C. 
Order  20,  r.  1  (a),  that  it  "  shall  be  deemed  to  be  the  statement  of  claim." 
A  specially  indorsed  writ,  therefore,  is  a  hybrid  document,  being  both  a  writ 
of  summons  and  a  pleading,  and  this  twofold  character  of  the  process  has 
given  rise  to  some  difficulty  in  consequence  of  the  respective  provisions 
regulating  the  service  of  writs  and  the  delivery  and  amendment  of  pleadings, 
which,  though  not  actually  conflicting,  are  certainly  contrariant.  A  writ 
may  be  served  at  any  hour  of  the  day  or  night  on  any  day  of  the  year 
except  Sunday.  A  pleading  cannot  be  delivered  during  the  Long  Vacation, 
except  "on  and  after  the  1st  October  in  a  certain  class  of  cases  (Order  64, 
rr.  4,  5) ;  and  if  it  be  delivered  out  of  office  hours,  the  time  of  its  delivery 
counts  from  the  following  day  (Order  64,  r.  11).  So  it  might  be  contended 
that  a  specially  indorsed  writ  served  at  8  p.m.  would  count  as  served  on 
that  day,  though  the  statement  of  claim  indorsed  would  count  as  delivered 
on  the  following  day,  which  would,  of  course,  be  absurd.  The  result. of  the 
cases  settling  this  difficulty  may  be  broadly  stated  as  follows: — In  all 
questions  as  to  the  time  and  manner  of  service  the  rules  and  practice  regu- 
lating service  of  the  writ  are  to  prevail  and  apply  to  the  dual  document  in 
its  entirety.  Service  of  a  specially  indorsed  writ,  therefore,  at  any  hour  in 
vacation  or  term  time,  is  good  service  of  the  writ  and  good  delivery  of  the 
statement  of  claim  indorsed  on  it  (Murray  v.  Stephenson,  1887,  19  Q.  B.  D. 
60  ;  Anlaby  v.  Prcetorius,  1888,  20  Q.  B.  D.  764).  But  as  regards  amend- 
ment, the  duality  of  the  specially  indorsed  writ  is  preserved.  '  The  writ 
portion  of  it  can  only  be  amended  by  order,  but  the  statement  of  claim  in- 
dorsed may  be  amended  without  order  as  a  pleading  under  Order  28,  r.  2. 

The  statutory  forms  of  special  indorsement,  in  Appx.  C.  Part,  iv.,  must 
be  followed  where  they  apply,  and  in  general  the  claim  must  give  the  date 
of  the  agreement,  instrument,  note,  or  bill  sued  on,  and  sufficient  particulars 
of  items,  dates,  and  parties  to  show  clearly  the  precise  nature,  extent,  and 
time  of  the  transaction  ( Walker  v.  Hicks,  1877,  3  Q.  B.  D.  8 ;  Aston  v. 
Hurwitz,  1879,41  L.  T.  521;  ParpaiteFHresv.  Dickinson,  1878,  38  L.  T.  178). 


SPECIAL  INDORSEMENT  645 

And  a  special  indorsement  must  in  all  cases  show  that  it  is  within  the 
rule.  Thus,  where  the  claim  is  under  sub-division  (F),  the  indorsement,  in 
order  to  be  special,  must  set  out  the  relationship  between  the  plaintiff  and 
defendant  required  by  the  rule  (see  IV.  infra). 

There  are  broadly  only  two  classes  of  claims  within  Order  3,  r.  6,  viz. 
those  falling  within  the  definition  "  liquidated  demand,"  which  has  many 
important  sub-divisions  (see  III.  infra),  and  those  in  which  a  landlord  sues 
a  tenant  holding  over  after  the  termination  of  his  tenancy  for  recovery  of 
possession  (see  IV.  infra). 

III.  Liquidated  Demand. 

Generally. — In  order  to  bring  a  money  claim  within  the  rule  it  must  be 
liquidated  in  its  nature  as  well  as  in  form.  Thus  a  claim,  which  is 
unliquidated  in  its  nature,  cannot  be  made  a  liquidated  claim  by  merely 
setting  it  out  in  the  form  of  an  account  for  a  stated  sum  of  money  {Knight 
v.  Abbott,  1882,  10  Q.  B.  D.  11).  And  where  a  defendant  agreed  to  purchase 
the  plaintiffs  leasehold  interest  in  certain  premises  for  a  stated  sum,  payirjg 
part  of  the  money  as  deposit,  and  afterwards  failed  to  complete,  it  was  held 
that  a  claim  for  the  balance  was  not  a  liquidated  demand  which  could 
be  made  the  subject  of  a  special  indorsement,  but  a  claim  for  damages 
for  breach  of  contract  {Leader  v.  Tod-Reatly,  W.  N.  1891,  38 ;  following 
Laird  v.  Pirn,  1841,  7  Mee.  &  W.  474).  A  sum  liable  to  fluctuation  by 
reason  of  periodical  deductions,  as  where  a  receiver  received  rents  to  be 
applied  in  payment  of  interest  and  arrears,  is  not  liquidated  within  the 
meaning  of  this  rule  {Poulctt  v.  Mill,  [1893]  1  Ch.  D.  277).  On  the  other 
hand,  a  claim  in  the  nature  of  damages  may  be  brought  by  agreement 
of  parties  within  the  meaning  of  the  term  "  liquidated  demand,"  where 
there  is  a  definite  contract  to  pay  a  stated  sum  on  breach  of  the  agreement 
by  way  of  liquidated  damages  {Lowe  v.  Peers,  1768,  4  Burr.  2225 ; 
Gallsworthy  v.  Strutt,  1848,  1  Ex.  Eep.  659) ;  or  by  statute,  e.g.  where 
there  is  a  statutory  right  to  recover  interest  or  bank  charges  on  a  bill 
of  exchange  by  way  of  liquidated  damages,  and  the  ascertainment  of 
the  amount  is  merely  a  matter  of  calculation ;  or  where  there  is  a  contract, 
express  or  implied,  to  pay  interest  {Rodway  v.  Lucas,  1855, 10  Ex.  Eep.  667  ; 
Bando  v.  Boden,  [1893]  1  Q.  B.  318 ;  Blood  v.  Robinson,  1892,  36  Sol.  J. 
203  ;  London  &  Universal  Bank  v.  Clancarty,  [1892]  1  Q.  B.  689 ;  Lawrence 
v.  WillcocJcs,  [1892]  1  Q.  B.  696).  But  even  if  there  is  a  statutory  right 
to  interest,  it  only  extends  to  interest  at  the  ordinary  rate ;  and  if  claimed  at 
an  exorbitant  rate,  it  immediately  becomes  an  unliquidated  claim,  and 
cannot  form  part  of  a  special  indorsement  {Elliott  v.  Roberts,  1891,  36 
Sol.  J.  92).  If  there  is  an  actual  agreement  to  pay  interest  at  an  unusual 
rate,  the  Court  would  not  probably  refuse  to  enforce  the  contract,  but 
where,  as  in  Elliott  v.  Roberts,  supra,  there  is  no  such  actual  agreement,  the 
Court  will  refuse  to  imply  an  agreement  to  pay  interest  at  an  abnormal  or 
exorbitant  rate  {Blood  v.  Robinson,  supra). 

Bill  of  Exchange,  Promissory  Note,  Cheque  {A).  —  All  attendant 
items,  such  as  interest  (at  ordinary  rate,  see  Generally,  supra), 
expenses  of  noting,  protest,  etc.,  coming  within  the  Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  may  be  included  in  a  special 
indorsement.  The  indorsement,  in  order  to  be  special,  must  aver  that 
notice  of  dishonour  has  been  given  where  such  notice  is  required  by 
law,  or  if  such  notice  has  been  waived,  the  indorsement  must  so  state. 
Where  the  action  is  against  the  maker  of  a  promissory  note,  or  the  acceptor 
of  a  bill  of  exchange,  notice  of  dishonour  is  not  necessary.     But  the  drawer 
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and  each  indorser  of  a  bill  of  exchange  is  entitled  to  notice  of  dishonour 
(Bills  of  Exchange  Act,  1882,  s.  48;  see  Bills  of  Exchange,  VI.),  and  the 
special  indorsement  must  aver  that  it  was  duly  given.  The  same  rule 
applies  to  the  drawer  of  a  cheque  (Fruhauf  v/  Grosvenor  &  Co.,  1892, 
67  L.  T.  350). 

Other  simple  Contract  Debt. — Besides  money  lent,  money  received  by 
defendant  to  the  use  of  the  plaintiff,  and  other  ordinary  trade  debts  on 
accounts  stated,  there  are  various  other  claims  falling  under  this  head 
which  may  be  made  the  subject  of  special  indorsement. 

A  debt  recoverable  under  a  final  judgment  of  the  High  Court  may  be 
made  the  subject  of  a  special  indorsement  {Hodsoll  v.  Baxter,  1858,  28  L.  J. 
Q.  B.  61),  and  there  is  no .  difference  between  an  English  and  a  foreign 
judgment  in  this  respect  {Grant  v.  JEaston,  1883,  13  Q.  B.  D.  302).  But  the 
judgment  sued  on  must  be  final  and  conclusive,  and  therefore  it  was 
held  that  a  "  remate  "  judgment  of  the  Spanish  Court  was  not  within  the 
.above  ruling  {Nouvion  v.  Freeman  {In  .re  Henderson),  1889,  15  App.  Cas. 
1).  And  it  must  be  properly  within  the  jurisdiction  of  the  Court  which 
gives  it.  Thus  a  judgment  by  default  in  New  Zealand  against  defendants 
domiciled  and  resident  in  England,  who  had  not  submitted  to  the  jurisdic- 
tion, was  held  to  be  one  which  could  not  be  sued  on  in  this  country 
■{Turnbull  v.  Walker,  1892,  67  L.  T.  767). 

An  order  to  pay  a  sum  of  money  or  costs  may,  by  virtue  of  Order  42, 
r.  24,  be  made  the  subject  of  a  claim  by  special  indorsement  {Godfrey 
v.  George,  [1896]  1  Q.  B.  48),  as  may  also  a  common  order  to  tax  after  the 
.amount  has  been  ascertained  by  taxation  {In  re  Debenham  and  Walker, 
^[1895]  2  Ch.  430). 

An  action  cannot  be  brought  to  enforce  a  balance  order  made  in  a 
winding  up  under  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89,  s.  101  or 
102 ;  Chalk  v.  Tennent,  1887,  57  L.  T.  598) ;  but  where  the  calls  have  been 
made  before  the  winding  up,  a  debt  is  thereby  created,  and  after  the 
winding  up  has  commenced  an  action  by  specially  indorsed  writ  is 
maintainable  against  a  contributor  for  the  amount  of  his  call  (  Westmoreland, 
.etc.,  Slate  Co.  v.  Feilden,  [1891]  3  Ch.  15). 

On  a  Bond  or  Contract  under  Seal  {B). — The  bond  here  referred  to  is  a 
common  money  bond  under  4  &  5  Anne,  c.  16,  s.  12,  viz.  "  a  bond 
for  the  payment  of  a  sum  certain  at  a  day  certain  .  .  .  where  only  one 
breach  can  be  assigned,  and  the  penal  sum  is  not  for  the  performance 
of  several  covenants  "  (see  judgment  of  A.  L.  Smith,  J.,  in  Gerrard  v. 
Clowes,  [1892]  2  Q.  B.  D.  11),  and  cases  there  referred  to.  This  does  not 
mean  that  the  judgment  must  be  for  the  full  amount  claimed.  In  the 
last-named  case  the  bond  was  conditioned  for  payment  of  £500  in  the 
event  of  the  £250  not  being  received  by  the  obligee  by  a  certain  date,  and 
it  was  held  that  a  writ  could  be  specially  indorsed  for  the  £500,  and 
that  judgment  under  Order  14  could  be  given  for  £250.  But  bonds  within 
8  &  9  Will.  III.  c.  11,  s.  8,  involving  suggestion  of  breaches  and  assess- 
ment of  damages,  cannot  be  made  the  subject  of  special  indorsement, 
for  the  procedure  under,  that  Act,  and  the  Civil  Procedure  Act,  1833 
(3  &  4  Will.  IV.  c.  42),  is  preserved  by  Order  13,  r.  14.  Where,  therefore,  a 
bond  is  conditioned  for  payment  of  the  principal  sum  by  instalments,  or  is 
not  for  the  payment  of  a  sum  certain  at  a  day  certain,  but  the  penal  sum  is 
for  the  performance  of  several  covenants,  it  is  within  the  Statute  of 
William,  and  not  within  the  Statute  of  Anne,  and  cannot  be  made  the 
subject  of  special  indorsement.  Compare  the  judgments  in  Gerrard  v. 
Clowes,  supra,  and  Tuther  v.  Caralanvpi,  1888,  21  Q.  B.  D.  414). 
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Debt  under  Statute,  other  than  a  Penalty  (C). — (See  Damages  V.)  Where 
the  sum  claimed  is  in  the  nature  of  liquidated  damages,  and  npt  in  the 
nature  of  a  penalty,  it  may  be  made  the  subject  of  a  special  indorsement. 
The  difference  between  liquidated  damages  and  penalty  is  that  where 
the  agreement  does  not  provide  for  the  payment  of  a  lump  sum  upon 
the  non-performance  of  any  one  of  many  obligations  differing  in  importance, 
but  has  reference  to  a  single  obligation,  and  the  sum  to  be  paid  bears 
a  strict  proportion  to  the  extent  to  which  that  obligation  is  left  unful- 
filled, that  is  liquidated  damages  and  not  penalty  (per  Lord  Herschell,  L.  C, 
Mphinstone  v.  Monkland  Iron,  etc.,  Co.,  1886, 11  App.  Cas.  p.  345) ;  but  where 
the  agreement  provides  for  the  payment  of  a  lump  sum  upon  the  non-per- 
formance of  any  one  or  two  (or  more)  obligations,  and  although  there  is  a 
substantial  difference  between  the  damages  which  would  arise  on  two 
events,  the  same  sum  is  made  payable  in  either  event,  that  is,  penalty  and 
not  liquidated  damages.  See  judgment  of  Lord  Esher,  M.  E.,  Wilson  v. 
Love,  [1896]  1  Q.  B.  p.  630. 

On  a  Guaranty  (D). — See  Guarantee. 

On  a  Trust  (E). — A  claim  for  a  trust  legacy  bequeathed  by  will,  together 
with  interest  at  4  per  cent,  from  the  date  of  the  death  of  the  testator, 
has  been  held  to  be  a  proper  subject  for  special  indorsement  (Hamilton  v. 
Brogden,  1890,  60  L.  J.  Ch.  88). 

IV.  Eecovery  of  Land  (F). 

General  Requirements. — The  claim  must  be  strictly  within  Clause  E 
of  the  above  rule.  The  action  must  be  by  a  landlord  against  his  tenant  or 
some  person  claiming  under  such  tenant.  It  can  only  be  brought  after  the 
term  has  expired  or  been  duly  determined  by  notice  to  quit.  It  may 
include  a  liquidated  claim  for  rent  due  and  an  unliquidated  claim  for 
mesne  profits  to  be  assessed.  And  the  indorsement  to  be  special  must 
properly  describe  the  property,  and  state  that  the  plaintiff  claims  as 
landlord  against  a  tenant  whose  term  has  expired  or  been  duly  determined 
by  notice  to  quit. 

Landlord. — The  very  words  of  the  rule  show  that  it  was  intended  to 
apply  only  to  a  simple  case  of  landlord  and  tenant.  "  It  appears  to  me 
that  the  rule  applies  only  to  those  cases  where  the  plaintiff  has  himself 
demised  the  property,  and  has  been  party  to  the  lease  or  agreement  under 
which  it  has  been  held,  or  where  there  has  been  a  payment  of  rent  by  the 
defendant  to  the  plaintiff  in  the  action,  or  where  the  defendant  is  otherwise 
estopped  from  denying  the  plaintiff's  title "  (per  Lindley,  L.J.,  Casey  v. 
Hellyer,  1886,  17  Q.  B.  D.  97).  In  that  case  there  had  been  a  devolution 
of  title,  and  it  was  held  that  Order  3,  r.  6,  was  not  intended  to  apply  to 
such  a  case.  Mere  payment  of  rent  by  the  defendant  to  the  plaintiff, 
however,  does  not  in  all  cases  create  an  estoppel,  and  where  the  defendant 
contended  that  he  had  paid  rent  to  the  plaintiff  as  agent  for  the  real  owner, 
and  the  plaintiff  made  no  attempt  to  prove  his  title  but  relied  on  the 
alleged  estoppel,  the  defendant  was  allowed  to  dispute  the  plaintiff's  title 
(Jones  v.  Stone,  [1894]  App.  Cas.  123).  See  Estoppel,  C.  Where  a  mort- 
gage deed  creates  the  relationship  of  landlord  and  tenant,  and  an  action  is 
brought  for  recovery  of  land  by  the  mortgagee  against  the  mortgagor  in 
possession,  the  writ  may  be  specially  indorsed  (Daubuz  v.'  Lavington,  1884, 
13  Q.  B.  D.  347 ;  Hall  v.  Comfort,  1886,  18  Q.  B.  D.  11). 

Tenant. — The  rule  expressly  extends  to  an  assignee  or  person  claiming 
under  the  tenant. 

Expiration  of  Term. — The  tenancy  must  have  been  properly  determined 
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either  by  effluxion  of  time  or  notice  to  quit.  But  if  it  is  a  tenancy  at  will, 
the  issue  of  the  writ  for  possession  is  sufficient  determination  of  the 
tenancy  without  notice  to  quit  (Jerred  v.  Edwards,  1891, 92  L.  T.  J.  8  ;  and 
see  Daubuz  v.  Lavington  and  Hall  v.  Comfort,  supra).  And  where  the 
mortgage  deed  created  a  tenancy  from  year  to  year,  and  gave  the  landlord 
liberty  to  enter  and  take  possession  at  any  time  without  giving  any  notice, 
it  was  held  that  the  case  was  within  Order  3,  r.  6  (Kemp  v,  Lester, 
[1896]  2  Q.  B.  162). 

But  the  rule  does  not  apply  where  there  has  been  determination 
of  the  tenancy  by  forfeiture.  The  words  of  the  rule  are  similar  to  those  of 
sec.  1  of  1  Geo.  iv.  c.  87,  and  of  sec.  213  of  the  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict.  c.  76) ;  and  as  the  decisions  on  those  provisions 
are  to  the  effect  that  they  did  not  apply  to  the  case  of  determination 
of  a  tenancy  by  forfeiture,  the  same  ruling  must  be  applied  to  Order  3,  r.  6 
(Arden  v.  Boyce,  [1894]  1  Q.  B.  796). 


Special  Jury. — See  Jury. 

Special  Licence. — See  Licence,  Marriage. 
Specially  Indorsed  Writ. — See  Special  Indorsement. 


Special    Occupancy. — See  Life,  Estates   for,  vol.   vii.   at 
p.  426. 


Special  Paper — A  list  kept  in  the  Queen's  Bench  Division,  in 
which  are  entered  special  cases  and  actions  which  have  been  set  down  for 
argument  on  points  of  law.  , 


Special  (Pleaders. —Special  pleaders  are  legal  practitioners 
who  specially  devote  their  attention  to  the  drawing  of  common  law 
pleadings.  The  term  "  special  pleader,"  though  applicable  to  any  member 
of  the  bar  who  practises  as  a  pleader,  is  generally  used  to  describe  a  certain 
class  of  lawyers  who  are  students  of  one  of  the  Inns  of  Court,  and  are 
entitled  to  practise  as  counsel  under  the  bar  by  virtue  of  stamped 
certificates  issued  to  them  by  the  Commissioners  of  Inland  Bevenue. 

The  certificated  special  pleaders  confine  themselves  to  what  is  known 
as  chamber  practice,  namely,  drawing  pleadings  in  civil  proceedings, 
advising  in  cases,  attending  summonses  in  judge's  chambers,  and  teaching 
pupils.  Not  having  been  called  to  the  bar,  they  have  no  right  of  audience 
in  Court ;  but  they  can  conduct  cases  referred  to  arbitration,  and  otherwise 
act  as  counsel. 

Formerly,  when  pleading  was  an  art  of  a  more  technical  though  more 
exact  character  than  it  is  at  the  present  time,  the  number  of  persons 
practising  as  certificated  special  pleaders  was  considerable.  Many  lawyers 
who  afterwards  obtained  distinction  either  as  judges  or  counsel  had 
qualified  themselves  for  the  practice  of  their  profession  in  the  Courts  by 
some  years  of  preliminary  work  as  certificated  special  pleaders,  and  certain 
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writers  of  legal  works  of  the  greatest  authority  remained  to  the  end  of  their 
lives  as  special  pleaders  under  the  bar.  After  the  passing  of  the  Common 
Law  Procedure  Act,  1852,  the  number  of  certificated  special  pleaders 
gradually  diminished,  and  now  this. class  of  pleader  is  practically  extinct. 

A  person  who  has  practised  for  five  years  as  a  special  pleader,  or  as  a 
special  pleader  and  barrister,  is  eligible  for  the  post  of  a  Master  of  the 
Supreme  Court  (Judicature  (Officers)  Act,  1879  (42  &  43  Vict.  c.  78),  s.  10) ; 
and  before  the  passing  of  the  present  County  Courts  Act,  1888,  a  person  who 
had  practised  as  a  barrister  and  special  pleader  for  seven  years  was  eligible 
for  the  appointment  of  a  County  Court  judge  (see  9  &  10  Vict.  c.  95,  s.  16). 

By  the  Consolidated  Begulations  of  the  several  Societies  of  Lincoln's 
Inn,  the  Middle  Temple,  the  Inner  Temple,  and  Gray's  Inn,  no  student  of 
an  Inn  of  Court  is  allowed  to  take  out  a  certificate  to  practise  as  a  special 
pleader  under  the  bar  without  the  special  permission  of  the  Masters  of  the 
Bench  of  the  Inn  of  Court  of  which  he  is  a  student ;  and  no  such  permission 
is  to  be  granted  unless  such  student  has  fulfilled  the  requirements  necessary 
to  qualify  him  for  being  called  to  the  bar,  and  then  it  can  be  granted  for 
one  year  only,  but  may  be  renewed  annually. 

By  the  Stamp  Act,  1891,  a  person  desiring  to  practise  as  a  special  pleader 
must  take  out  a  certificate  in  every  year  before  he  does  any  act  in  that  capacity 
(54  &  55  Vict.  c.  39,  s.  47).     See  Sched.  s.v.  Certificate,  as  to  sum  payable. 

Special  pleaders,  if  actually  practising  as  such,  are  exempt  from  being 
returned  to  serve,  and  from  serving,  upon  any  juries  or  inquests  (33  &  34 
Vict.  c.  77,  s.  9). 


Special  Referee— A  referee  specially  appointed  to  deal  with  a 
particular  matter.  The  Court  has  power  under  sec.  14  of  the  Arbitration 
Act,  1889,  to  order  a  cause,  or  matter,  or  any  issue  or  question  of  fact  arising 
therein  which  cannot  conveniently  be  tried  in  the  ordinary  way,  to  be  tried 
before  a  special  referee  or  arbitrator  agreed  on  by  the  parties,  or  before  an 
official  referee  or  officer  of  the  Court.  Before  a  matter  can  be  so  referred 
to  a  special  referee,  all  parties  must  consent.     See  Arbitration. 


Special  Sessions. — A  special  session  is  a  meeting  of  justices 
out  of  session  called  for  a  special  purpose  under  the  provisions  of  a 
particular  statute,  and  of  which  notice,  unless  dispensed  with  by  statute, 
must  be  given  to  the  justices  acting  for  the  limits  for  which  such  special 
session  is  held.  The  following  are  the  chief  purposes  for  which  a  special 
session  may  be  held : — 

Alehouse,  etc.,  Licences. — The  general  annual  licensing  meeting  of  justices 
held  under  the  Alehouse  Act,  1828,  and  amending  Act,  is  a  "  special  session 
of  the  justices  of  the  peace  "  (9  Geo.  iv.  c.  61).  The  sessions  are  holden  in 
the  counties  of  Middlesex,  Surrey,  and  London,  within  the  first  ten  days  of 
the  month  of  March,  and  in  every  other  county  on  some  clay  between  the 
20th  of  August  and  the  14th  of  September  inclusive.  Billiard  licences 
may  be  granted  at  these  sessions  (8  &  9  Vict.  c.  109,  s.  10). 

Transfer  Sessions. — See  Licensing,  vol.  vii.  at  p.  401.  As  to  the 
power  of  justices  at  special  or  transfer  sessions,  the  general  rule  is  that 
justices  have  the  same  discretion,  but  not  more,  as  to  the  grant  of  transfers 
from  one  person  to  another,  as  they  have  as  to  new  and  renewal  licences 
(cp.  Lord  Coleridge,  C.J.,  in  Boodle  v.  Birmingham,  JJ.,  1881,  45  J.  P.  636  ; 
Charles,  J.,  in  Traynor  v.  Jones,  [1894]  1  Q.  B.  86). 
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Parish  Constables. — See  Constable,  vol.  iii.  at  p.  302. 

Special  Constables. — See  Special  Constables. 

Jury  List. — See  Jury,  vol.  vii.  at  p.  155. 

Lunacy. — See  Asylums,  vol.  i.  at  pp.  371,  382. 

Highways. — By  sec.  45  of  the  Highway  Act,  1835,  justices  are  required 
to  hold  not  less  than  eight  nor  more  than  twelve  special  sessions  in  every 
year  for  highway  purposes,  the  days  of  the  holding  thereof  to  be  appointed 
at  a  special  sessions  to  be  held  within  fourteen  days  after  the  25th  of 
March  in  every  year ;  and  it  is  provided  that  it  shall  not  be  necessary  to 
cause  any  notice  to  be  given  or  sent  to  any  justice  acting  and  residing 
within  such  limits  of  the  day  or  time  of  the  holding  thereof.  This 
provision  in  the  Act  of  1835  is  now  of  less  importance,  as  it  is  enacted  by 
sec.  46  of  the  Highway  Act,  1864,  that  "  the  justices  assembled  in  petty 
sessions  at  their  usual  place  of  meeting  may  exercise  any  jurisdiction  which 
they  are  authorised,  under  the  Highway  Acts  or  any  of  them,  to  exercise  in 
special  sessions." 

Overseers. — See  Overseers,  vol.  ix.  at  pp.  331,  332. 

Poor-Bate  Appeals. — See  Eating,  ante,  pp.  66,  68. 

Music  and  Dancing  Licences.— -See  Public  Dancing  House;  Public 
Entertainment. 

Contribution  Orders. — Where  overseers  are  in  arrear  with  their  con- 
tribution to  the  guardians,  they  may  be  summoned  to  show  cause,  at  a 
special  session  of  the  justices  to  be  held  for  the  purpose,  why  such  con- 
tribution has  not  been  paid  (2  &  3  Vict.  c.  84,  s.  1). 

As  to  convening  a  special  session,  sec.  7  of  7  &  8  Vict.  c.  33  provides 
that  "  in  all  cases  in  which  special  sessions  are  required  to  be  holden  for 
any  division  of  any  county  or  place,  if  notice  of  the  intended  holding  of 
such  special  sessions  be  signed  by  any  one  justice  of  the  peace  usually 
acting  within  such  division,  and  if  a  copy  of  such  notice  be  sent  by  post  a 
reasonable  time  before  the  day  on  which  such  sessions  are '  to  be  holden, 
addressed  to  each  justice  of  the  peace  resident  and  usually  acting  within 
such  division  at  his  residence  in  such  division,  such  notice  shall  be  deemed 
to  have  been  duly  given  to  or  served  on  each  such  justice  of  the  peace,  any 
law  or  custom  to  the  contrary  notwithstanding "  (see  B.  v.  Worcestershire, 
JJ.,  1818,  2  Barn.  &  Aid.  228).  In  all  cases,  however,  where  the  method 
of  convening  any  special  sessions  is  expressly  provided  by  statute,  as,  for 
example,  a  transfer  sessions  under  sec.  5  of  the  Alehouse  Act,  1828,  or  a 
special  session  under  sec.  5  of  the  Public  Health  Acts  Amendment  Act, 
1890,  that  method  must  be  pursued. 

There  is  no  statutory  power  to  adjourn  a  special  session,  unless  in  cases 
where  the  Summary  Jurisdiction  Act,  1848,  s.  1,  applies ;  but  where  the 
justices  have  entered  upon  a  matter  in  special  sessions,  they  may  adjourn 
the  hearing  or  determination  of  such  matter. 


Special  Tail. — See  Estates  of  Inheritance. 


Specialty — A  contract  under  seal,  as  distinguished  from  a  simple 
contract.     See  Contract  ;  Deed. 


Specialty  Debts — Debts  secured  by  special  contract  contained 
in  a  deed.    Formerly  debts  by  specialty,  in  which  the  heir  of  the  debtor  was 
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bound,  took  priority  over  those  in  which  the  heir  was  not  bound,  if  on  the 
death  of  the  debtor  recourse  to  his  real  estate  was  necessary  for  payment, 
unless  indeed  the  debtor  by  his  will  had  charged  his  realty  with  payment  of 
his  debts,  in  which  case  specialty  debts  of  both  classes  and  simple  cdntract 
debts  all  stood  on  an  equal  footing.  In  the  absence  of  such  a  charge  both 
classes  of  specialty  debts  took  precedence  of  simple  contract  debts  till  the 
law  was  altered  by  Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46)  (q.v.).  See, 
too,  Bankruptcy  ;  Limitation. 


Special  Verdict.— See  Verdict. 


Specification ,  Acq  u  isition  of  Property  by  .—Accord- 
ing to  the  principles  of  the  Eoman  law,  property  was  acquired  by  specificatio 
when  a  new  and  distinct  article  (nova  species)  was  manufactured  by  one  man 
out  of  materials  belonging  to  another.  It  was  one  instance  of  Accession  of 
Property  (q.v.),  and  akin  to  Commixture  and  Confusion  (q.v.),  in  which 
cases,  however,  the  materials  mixed  were  only  partially  the  manufacturer's. 

In  English  law  similar  principles  are  recognised.  Thus  if  one  man 
innocently,  under  the  bond  fide  idea  that  he  had  a  title  to  use  another's 
property  in  a  particular  way,  so  makes  use  of  it  and  destroys  its  previous 
form,  the  remedy  will  be  an  action  for  the  value  of  the  property  destroyed. 
And  if  a  person,  under  the  belief  that  an  estate  is  his,  permanently  adds  to 
its  value  by  improvements,  another  dispossessing  him  will  have  to  pay  him 
compensation  for  such  improvements.  The  law  in  these  cases,  in  fact, 
implies  a  contract.  There  is  a  presumption  of  a  licence  or  dispensation  to 
use  the  articles  converted,  which  only  becomes  a  grant  when  their  value 
has  been  paid  (see  Baker  v.  Gray,  1856,  17  C.  B.  462).  As  was  once 
remarked,  if  cloth  is  supplied  to  a  tailor  he  has  no  right  to  charge  for  it, 
but  the  value  of  the  materials  supplied  can  be  deducted  in  estimating  what 
he  is  to  receive  (Newton  v.  Forster,  1844,  12  Mee.  &  W.  772).  Once  a 
grant,  however,  can  be  made  out,  it  will  be  irrevocable  (  Wood  v.  Leadbitter, 
1845,  13  Mee.  &  W.  838).  Again,  if  a  man  uses  another's  property,  but  in 
such  a  way  that  its  physical  nature  does  not  undergo  any  material  change, 
the  real  owner  can  reclaim  the  identical  articles  (Tripp  v.  Armitage,  1839, 
4  Mee.  &  W.  687).  But  in  the  case  of  such  things  as  building  materials 
specifically  appropriated  and  fixed,  only  their  value  will  be  recoverable  (Baker 
v.  Gray,  supra).  In  general,  where  there  is  an  implied  licence  to  use  the 
articles,  actual  fixation  will  not  be  required  (Banbury  and  Cheltenham  Bwy. 
Co.  v.  Daniel,  1884,  54  L.  J.  Ch.  265  ;  Woods  v.  Bussell,  1822,  5  Barn.  &  Aid. 
942 ;  24  B.  B.  621),  but  where  the  question  arises  in  bankruptcy  the  strict 
rule  will  prevail  (Ex  parte  Barter,  1884,  L.  B.  26  Ch.  D.  510 ;  Ex  parte  Jay, 
In  re  Harrison,  1879,  14  Ch.  D.  19;  In  re  Winter,  Ex  parte  Bolland, 
1878,  8  Ch.  D.  225.  And  see  Anglo-Egyptian  Navigation  Co.  v.  Bennie, 
1875,  L.  E.  10  C.  P.  271). 


Specification  in  Building: and  Engineering  Con- 
tracts.—  As  regards  building  contracts,  the  specification  has  been 
reduced  by  the  practice  of  architects  more  or  less  into  a  common  form, 
though  the  work  to  be  done  and  the  materials  to  be  used  in  each  building 
are  different. 

The  descriptions  of  work  and  materials  are  divided  up  under  the  various 
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trades,  and  the  trades  follow  the  order  in  which  the  different  tradesmen 
would  under  usual  circumstances  be  required  to  perform  work  upon  the 
buildings. 

Thus  the  trades  and  their  order  are  usually  as  follows : — 

Excavator  (and  road  maker) ;  bricklayer  or  waller  (including  drainage) ; 
pavior ;  mason ;  carpenter ;  joiner ;  slater  ;  plumber  (including  hot-water 
engineer) ;  plasterer ;  smith  and  bellhanger  ;  gas  fitter  or  electric  lighting ; 
glazier ;  painter  and  paperhanger. 

In  addition  to  the  foregoing,  there  are  often  many  other  special  trades 
described,  and  if  they  are  not  described,  then  specific  sums  are  required  to 
be  included  by  the  builder  in  his  tender  to  pay  for  the  work  to  be  done  by 
these  special  tradesmen. 

These  special  tradesmen  are  increasing  year  by  year,  particularly  in  large 
cities,  where  all  skilled  labour  is  being  subdivided  to  meet  the  wants  of 
the  public  for  specially  skilled  work.  The  difficulties  of  building  owners 
and  architects  are  therefore  increased,  because  while  wishing  to  employ 
special  men  to  do  particular  work  and  to  control  them,  they  want  to 
relieve  themselves  from  the  responsibility  of  the  interference,  which  these 
workmen  create,  in  the  execution  of  the  work  which  the  contractor  has 
agreed  to  perform. 

It  would  be  impossible  to  enumerate  all  the  details  of  a  specification, 
but  each  description  of  work  to  be  done  by  a  contractor,  whether  of  build- 
ing or  engineering,  must  comprise  two  essentials :  one,  that  the  contractor 
must  supply  the  materials;  and  the  other,  that  he  must  do  the  work, 
— everything  divides  itself  into  work  and  labour.  Thus  the  words,  so 
commonly  used,  occur :  "  provide  and  set "  or  "  provide  and  fix."  Further, 
it  is  essential  that  the  specification  and  drawings  should  together  form  a 
complete  description  or  demonstration  in  themselves  of  how  the  work  is  to 
be  done,  when  it  has  to  be  done,  and  of  what  materials.  Much  work, 
however,  though  described  in  the  specification  or  shown  on  the  drawings 
cannot  be  sufficiently  so  described  or  shown,  and  in  such  cases  the  work  is 
required  to  be  done  according  to  details  to  be  supplied  by  the  architect  or 
to  his  approval.  This  makes  a  perfectly  complete  description  for  a  contract 
between  builder  and  building  owner ;  the  only  person  who  can  object  is  the 
builder,  who  binds  himself  to  do  something  which  a  third  person  tells  him. 

In  all  building  and  engineering  contracts,  however,  where  work  has  to 
be  done  to  the  approval  of  a  skilled  person,  such  as  an  architect,  surveyor, 
or  engineer,  the  builder,  unless  he  knows  the  requirements  of  the  third 
person,  must  be  contracting  in  the  dark. 

In  such  cases,  if  the  decision  of  the  architect  or  engineer  is  final,  the 
description  of  materials  as  "  best "  or  of  a  particular  make,  and  so  on,  must  be 
surplusage,  because  whatever  the  architect  or  engineer  says  is  final  and 
cannot  be  disputed.  He  is  the  standard  of  excellence  of  kind  and  quality 
of  work. 

Descriptions  of  work  and  materials,  however,  are  important  where  work 
is  to  be  done  to  the  approval  of  the  building  owner,  because  he  must  be 
reasonable,  and  it  would  not  be  wise  to  omit  descriptions  even  where  an 
architect's  decision  is  final,  because  the  architect  might  die  or  his  decision 
might  be  upset  if  he  did  not  act  honestly,  and  then  there  would  be  nothing 
by  which  the  kind  of  work  in  the  contract  could  be  ascertained,  and  a 
judge  or  an  arbitrator  would  then  have  to  settle  what  work  and  materials 
would  be  usual  in  order  to  construct  the  building  in  question. 

In  contracts  with  public  authorities,  sec.  174  of  the  Public  Health  Act, 
1875,  must  be  complied  with,  and  that  provides  that  "  every  such  contract 
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shall  specify  the  work,  materials,  matters,  and  things  to  be  furnished,  had, 
or  done,  the  price  to  be  paid,  and  the  time  or  times  within  which  the  con- 
tract is  to  be  performed,  and  shall  specify  the  pecuniary  penalty  to  be  paid 
in  case  the  terms  of  the  contract  are  not  duly  performed." 


Specification  of  Inventions.— See  Patents. 
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What  Specific  Performance  is. 

A  contract  is  specifically  performed  when  each  of  the  parties  to  it  does 
the  very  thing  or  things  which  he  contracted  to  do,  and  when,  accordingly, 
each  party  gets  in  specie  what  he  by  the  contract  bargained  for. 

This  is  presumably  the  object,  and  should  be  the  consequence  and 
result,  of  every  lawful  contract ;  and  one  would  therefore  naturally  expect 
to  find  the  enforcement  of  specific  performance  occupying,  in  a  civilised 
system  of  jurisprudence,  the  place  of  the  normal  legal  remedy  for  breach  of 
contract.  And  indeed,  in  Scotland,  the  breach  of  a  contract  for  the  sale  of 
a  specific  object,  such  as  a  particular  piece  of  land,  gives  to  the  party 
aggrieved  the  legal  right  to  sue  for  specific  performance,  or,  as  it  is  there 
termed,  implement,  and  he  cannot  be  compelled  to  resort  to  the  alternative 
of  an  action  for  damages,  unless  implement  is  impossible.  In  other  words, 
specific  performance  is  part  of  the  ordinary  jurisdiction  of  the  Scotch 
Courts  {Stewart  v.  Kennedy,  1890,  15  App.  Cas.  at  pp.  102,  105). 


Origin  and  Development  of  the  Jurisdiction. 


According 


to  the  common  law  of  England,  which  in  this  respect 
resembled  the  Eoman  law,  the  only  legal  right  arising,  upon  the  non-per- 
formance of  a  contract,  in  favour  of  the  party  injured  by  the  breach,  was  a 
claim  for  damages,  a  form  of  remedy  obviously  inadequate,  in  many  cases, 
for  the  purposes  of  justice.  It  is  unconscionable  that  a  person  who  has 
entered  into  a  binding  contract,  which  he  on  his  part  is  perfectly  able  to 
perform,  should  be  allowed,  as  the  common  law  in  effect  allowed  him,  the 
right  of  electing  between  performance  of  his  part  of  the  contract,  and  pay- 
ment of  damages  for  not  performing  it.  And  so  it  is  not  surprising  to  find 
that,  when  a  Court  of  Conscience  (as  the  Chancellor's  Court  is  called  in 
an  early  case  [Case  123  in  the  Selden  Society's  Select  Cases  in  Chancery']) 
became  established  in  this  country,  and  successive  Chancellors  presiding 
over  that  Court  developed  and  enforced  the  principles  of  equity,  one  of  the 
matters  in  respect  of  which  they  assumed  and  exercised  jurisdiction  was  to 
decree  the  specific  performance  of  contracts.     "  Unquestionably,"  said  Lord 
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Eedesdale  in  Harnett  v.  Yielding  (1805,  2  Sch.  &  Lef.  at  p.  553  ;  9  E.  E.  at 
p.  100),  "the  original  foundation  of  these  decrees  was  simply  this,  that 
damages  at  law  would  not  give  the  party  the  compensation  to  which  he  was 
entitled ;  that  is,  would  not  put  him  in  a  situation  as  beneficial  to  him  as  if 
the  agreement  were  specifically  performed."  And  similarly  Lord  Erskine, 
in  Alley  v.  Desdiamps  (1806,  13  Ves.  Jun.  at  p.  227),  said :  "  This  Court  (of 
Chancery)  assumed  the  jurisdiction  upon  this  simple  principle,  that  the 
party  had  a  legal  right  to  the  performance  of  the  contract ;  to  which  right 
the  Courts  of  law,  whose  jurisdiction  did  not  extend  beyond  damages,  had 
not  the  means  of  giving  effect " ;  adding,  "  even  that  was  considered  by  the 
Courts  of  law  to  be  a  great  usurpation." 

It  is,  indeed,  the  fact  that,  as  the  words  just  quoted  indicate,  the 
Chancery  jurisdiction  in  specific  performance  was  regarded  with  no  little 
jealousy  by  the  common  law  Courts,  and  their  resistance  to  it  was  long  con- 
tinued. The  jurisdiction  can  be  traced  back  as  far  as  to  the  reign  of 
Eichard  n.  (see  the  Selden  Society's  Select  Cases  in  Chancery,  p.  xxxv.) ;  and 
yet,  so  long  after  that  time  as  the  fourteenth  year  of  James  I.,  the  judges  of 
the  Court  of  King's  Bench  stopped,  by  prohibition,  what  seems  to  have 
been  a  suit  in  the  Marches  Court  of  Wales  to  enforce  specific  performance 
of  a  covenant  to  grant  a  lease,  expressing  their  opinion  that  undoubtedly  a 
Court  of  equity  ought  not  to  give  that  kind  of  relief ;  for,  if  it  did,  to  what 
purpose  were  there  actions  on  the  case  and  of  covenant  ?  and  Coke,  C. J., 
adding,  that  to  enforce  performance  would  subvert  the  covenantor's  intention, 
which  was  that  he  should  be  able  to  elect  between  granting  the  lease  and 
paying  damages  {Bromage  v.  Genning,  1616,  Eolle,  354,  368). 

Such  protests,  however,  did  not  avail  to  prevent  the  development  and 
firm  establishment  of  the  Chancery  jurisdiction ;  and  with  reference  to  the 
last-cited  case,  a  Lord  Chancellor  (Lord  Erskine),  nearly  two  centuries  later, 
in  Halsey  v.  Grant  (1806, 13  Ves.  Jun.  at  p.  76  ;  9  E.  E.  145),  made  the  fol- 
lowing trenchant  comment :  "  Bromage  v.  Genning,  in  the  fourteenth  year  of 
King  James  I.,  was  the  plainest  case  that  can  be  stated ;  and  the  ground, 
taken  against  the  jurisdiction,  the  most,  untenable,  preposterous,  and  unjust." 

It  was,  however,  not  by  any  means  in  all  cases  of  contract  that  this 
jurisdiction  was  exercised.  The  power  which  had  brought  it  into  existence 
naturally  made  its  own  conditions  with  respect  to  the  classes  of  cases  in 
which,  and  generally  with  respect  to  the  circumstances  under  which,  it 
would  grant  the  special  remedy  of  specific  performance. 

But,  naturally  again,  a  considerable  time  elapsed  before  the  ever- 
increasing  stream  of  authority  settled  down  into  flowing  with  a  placid  and 
uninterrupted  current  within  well-defined  channels.  With  regard,  for 
instance,  to  such  questions  as  whether  specific  performance  of  contracts  for 
personal  services,  or  contracts  to  build  or  to  repair,  should  or  should  not  be 
granted,  how  far  a  Court  of  equity  ought  to  go  in  the  direction  of  forcing 
upon  a  purchaser  something  different  from  what  he  had  bargained  for,  and 
whether  part  payment  of  the  purchase-money  or  payment  of  an  additional 
rent  should  or  should  not  be  treated  as  acts  of  part  performance  sufficient 
to  take  a  case  out  of  the  Statute  of  Frauds,  very  notable  fluctuations  and 
divagations  of  judicial  opinion  are  recorded  in  the  Eeports.  Indeed,  in  the 
seventeenth  century  John  Selden,  in  a  well-known  passage  {Table  Talk, 
2nd  ed.  by  Singer,  at  p.  49),  went  so  far  as  to  say  :  "  Equity  in  Law  is  the 
same  as  the  Spirit  in  Eeligion,  what  everyone  pleases  to  make  it.  Some- 
times they  go  according  to  Conscience,  sometimes  according  to  Law, 
sometimes  according  to  the  Eule  of  Court.  Equity  is  a  Eoguish  thing  : 
for  Law  we  have  a  measure,  know  what  to  trust  to  ;  Equity  is  according  to' 
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the  Conscience  of  him  that  is  Chancellor,  and  as  that  is  larger  or  narrower, 
so  is  Equity.  Tis  all  one  as  if  they  should  make  the  Standard  for  the 
measure  we  call  a  Foot,  a  Chancellor's  Foot :  what  an  uncertain  Measure 
would  this  be  !  One  Chancellor  has  a  long  Foot,  another  a  short  Foot,  a 
third  an  indifferent  Foot:  'Tis  the  same  thing  in  the  Chancellor's  Con- 
science." However,  the  importance  of  certainty  and  uniformity  in  the 
decisions  of  Courts  of  equity  has  long  ago  become  fully  recognised  in  high 
places.  "  The  doctrines  of  this  Court,"  said  Lord  Eldon,  in  Gee  v.  Pritchard 
(1818,  2  Swans,  at  p.  414),  "  ought  to  be  as  well  settled  and  made  as 
uniform  almost  as  those  of  the  common  law,  laying  down  fixed  principles, 
but  taking  care  that  they  are  to  be  applied  according  to  the  circumstances 
of  each  case.  I  cannot  agree  that  the  doctrines  of  this  Court  are  to  be 
changed  with  every  succeeding  judge.  Nothing  would  inflict  on  me  greater 
pain,  than  the  recollection  that  I  had  done  anything  to  justify  the  reproach 
that  the  equity  of  this  Court  varies  like  the  Chancellor's  foot." 

And  so,  out  of  a  long  course  of  decisions  by  Lord  Chancellors  and  other 
equity  judges  on  the  subject  of  specific  performance  and  matters  incidental 
to  it,  there  was  gradually  evolved  a  body  of  settled  principles  and  rules  by 
which  the  exercise  of  the  jurisdiction  now  under  consideration  is,  in  the 
present  day,  guided  and  limited  almost,  if  not  quite,  as  strictly  as  if  they 
had  been  embodied  in  a  statutory  code. 

Hence  it  has  come  to  pass  that,  though  the  jurisdiction  has  often  been 
termed  extraordinary,  as  being  outside  and  independent  of  the  ordinary 
course  of  proceedings  in  Courts  of  common  law,  its  exercise  is  now  a 
matter  of  everyday  occurrence;  and  though  it  is  commonly  said  to  be 
discretionary,  the  discretion  referred  to  is  a  judicial  discretion,  exercisable 
in  accordance  with  the  above-mentioned  principles  and  rules.  So  that 
where  a  contract  binding  in  equity  is  proved,  and  no  principle  or  rule  of  the 
Court  prohibits  the  exercise  of  the  jurisdiction,  the  remedy  of  a  judgment 
for  specific  performance,  though  strictly  not  a  matter  of  right,  is  practically 
granted  as  a  matter  of  course  (see  Zamare  v.  Dixon,  1873,  L.  E.  6  H.  L. 
at  p.  423  ;  Leech  v.  Schweder,  1874,  L.  E.  9  Ch.  at  p.  467 ;  and  Haywood  v. 
Cope,  1858,  25  Beav.  at  pp.  151-153). 

Equity  may  follow  the  Law,  but  she  walks  arm-in-arm  with  Precedent ; 
and  with  regard  to  specific  performance  it  is  particularly  true  that,  "  after 
all,  the  question  to  what  extent  a  Court  of  equity  will  go  is  very  largely 
one  of  authority  as  to  what  has  been  done  before "  (per  Eigby,  L. J.,  in 
In  re  Scott  and  Alvarez'  Contract,  [1895]  2  Ch.  at  p.  615). 

It  may  here  be  noticed  that  the  peculiar  jurisdiction  under  consideration 
is  one  which  the  Court  of  Chancery  used  to  exercise  in  relation  to  executory, 
as  distinguished  from  executed,  contracts.  "  There  is  a  class  of  suits  in  this 
Court,"  said  Lord  Selborne,  in  Wolverhampton,  etc.,  Bwy.  Go.  v.  L.  &  N.-W. 
Ewy.  Co.  (1873,  L.  E.  16  Eq.  at  p.  439),  "known  as  suits  for  specific  per- 
formance of  executory  agreements,  which  instruments  are  not  intended 
between  the  parties  to  be  the  final  instruments  regulating  their  mutual 
relations  under  their  contracts.  We  call  those  executory  contracts,  as 
distinct  from  executed  contracts,  and  we  call  those  contracts  '  executed ' 
in  which  that  has  been  already  done  which  will  finally  determine  and  settle 
the  relative  positions  of  the  parties,  so  that  nothing  else  remains  to  be  done 
for  that  particular  purpose.  The  common  expression  '  specific  perform- 
ance,' as  applied  to  suits  known  by  that  name,  presupposes  an  executory  as 
distinct  from  an  executed  agreement,  something  remaining  to  be  done,  such 
as  the  execution  of  a  deed  or  a  conveyance,  in  order  to  put  the  parties  in 
the  position  relative  to  each  other  in  which  by  the  preliminary  agreement 
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they  were  intended  to  be  placed.  Of  course,  if  you  pass  from  the  technical 
to  the  etymological  effect  of  the  words,  'specific  performance'  might 
signify  any  direction  given  by  the  Court  for  the  doing  of  anything  whatever 
in  specie ;  and  I  cannot  help  thinking  that  in  this  class  of  cases  a  little 
confusion  has  sometimes  arisen  from  transferring  considerations  applicable 
to  suits  for  specific  performance,  properly  so  called,  to  questions  which  have 
arisen  as  to  the  propriety  of  the  Court  requiring  something  or  other  to  be 
done  in  specie." 

Extent  and  Limits  of  the  Jurisdiction. 

The  foundation  of  the  equitable  jurisdiction  in  specific  performance 
being  the  inadequacy  of  the  common  law  remedy  for  breach  of  contract, 
there  is  a  prima  facie  case  for  the  exercise  of  the  jurisdiction  whenever  it 
appears  that  one  of  the  parties  to  a  contract  binding  in  equity  has  com- 
mitted a  breach  of  it,  and  that  no  remedy  at  all,  or  no  complete  remedy,  is 
available  at  common  law  to  the  party  aggrieved.  The  category  of  such 
cases  of  contract  is  a  wide  one,  including  all  binding  contracts  relating  to 
the  sale  or  lease  of  land  (in  the  widest  sense  of  that  word),  or  an  interest 
in  land,  and  also  a  considerable  number  of  contracts  relating  to  personal 
property,  and  some  relating  to  personal  acts.  It  will  be  convenient  to  deal 
with  contracts  relating  to  land  separately  from  other  specifically  enforce- 
able contracts,  because  the  former  are  especially  affected  by  the  Statute  of 
Frauds,  and  by  the  equitable  doctrines  or  principles  concerning  part 
performance  and  compensation ;  but  before  proceeding  to  consider  in  more 
detail  the  cases  in  which  specific  performance  can  be  enforced,  it  may  be 
well  to  clear  the  ground  by  mentioning  some  classes  of  cases  in  which  the 
principles  and  rules  of  Courts  of  equity  cause  them  to  refuse  to  inter- 
fere by  granting  that  form  of  relief.  The  Court,  then, — that  is  to  say,  the 
tribunal  possessing,  in  regard  to  the  particular  case  before  it,  the  equitable 
jurisdiction  in  specific  performance  formerly  exercised  by  the  Court  of 
Chancery, — -will  refuse  that  remedy  in  the  following  cases,  viz. : — 

(1)  Where  the  common  law  remedy  is  adequate ;  as,  for  instance,  in  cases 
of  contracts  for  sale  of  Government  stock  or  ordinary  articles  of  mer- 
chandise ;  for  there  pecuniary  damages,  calculated  on  the  market  price  of 
the  stock  or  goods,  are  practically  as  complete  a  remedy  to  the  purchaser 
as  the  actual  delivery  of  them ;  because,  with  the  money  which  he  gets  as 
damages,  he  can  go  into  the  market  and  buy  a  like  quantity  of  stock  or 
goods  (Cuddee  v.  Butter,  1720,  1  P.  Wms.  570 ;  2  Wh.  &  T.  Equity  Cases, 
7th  ed.,  416).  On  this  principle,  too,  the  Court  will  not  grant  specific  per- 
formance of  a  contract  to  let  property  for  a  year,  or,  a  fortiori,  for  a  single 
day  (Clayton  v.  lllingworth,  1853,  10  Ha.  at  p.  452 ;  Lavery  v.  Pursell,  1888, 
39  Ch.  D.  at  p.  519 ;  Glasse  v.  Woolgar,  1897,  41  Sol.  J.  573). 

(2)  Where  the  Court  would  be  unable  to  superintend  or  enforce  effectually 
the  execution  of  its  judgment;  as  in  cases  of  contracts  involving  a  con- 
tinuous series  of  acts,  such  as  contracts  for  the  building  of  houses,  the  work- 
ing of  mines,  or  the  construction  of  railways  ( Wilkinson  v.  Clements,  1872, 
L.  E.  8  Ch.  at  p.  112 ;  Wheatley  v.  Westminster  Brymbo  Co.,  1869,  L.  E.  9 
Eq.  at  pp.  551,  552 ;  Peto  v.  Brighton,  etc.,  Co.,  1863,  1  Hem.  &  M.  468  ;  Kay 
v.  Johnson,  1864,  2  Hem.  &  M.  118 ;  Stewart  v.  Kennedy,  1890,  15  App.  Cas. 
at  p.  104).  Note,  however,  that  there  is  an  exception  from  this  rule  in  cases 
where  a  railway  company  has  taken  land  from  a  landowner  on  the  terms 
that  it  will  carry  out  certain  definite  works ;  for  in  such  cases  specific  per- 
formance may  be  had  (see  Byan  v.  Mutual  Tontine,  etc.,  Association,  [1893] 
1  Ch.  at  p.  128). 
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(3)  Where  the  party  coming  to  the  Court  does  not  come  with  perfect 
propriety  of  conduct,  or,  in  seeking  the  specific  performance,  is  calling 
upon  the  other  party  to  do  something  which  he  is  not  lawfully  competent 
to  do  {Harnett  v.  Yielding,  1805,  2  Sch.  &  Lef.  at  p.  554;  9  E.  E.  at  p.  101), 
or  which  would  involve  a  breach  of  trust  {Mortlock  v.  Butter,  1804,  10  Ves 
Jun.  at  pp.  311,  312). 

(4)  When,  from  the  circumstances,  it  is  doubtful  whether  the  defendant 
meant  to  contract  to  the  extent  that  he  is  sought  to  be  charged  {Harnett  v. 
Yielding,  vbi  supra). 

(5)  Where  the  Court  cannot  compel  specific  performance  of  the  contract 
as  a  whole  {Ryan  v.  Mutual  Tontine,  etc.,  Association,  [1893]  1  Ch.  at  pp. 
123,  125 ;  but  see  infra,  p.  673). 

(6)  Where  the  contract,  not  being  based  upon  a  valuable  consideration, 
is  a  merely  voluntary  agreement  or  nudum  factum  {Jefferys  v.  Jefferys, 
1841,  Cr.  &  Ph.  at  p.  141). 

(7)  Where  the  contract  is  in  its  nature  strictly  personal,  as,  for  instance, 
for  the  performance  of  personal  services  {Johnson  v.  Shrewsbury  and  Bir- 
mingham Rwy.  Co.,  1853,  3  De  G.,  M.  &  G.  Ch.  914,  926 ;  Bainhridge  v. 
Smith,  1889,  41  Ch.  D.  at  p.  474);  and 

(8)  Generally,  where,  regard  being  had  to  all  the  circumstances,  the 
enforcement  of  specific  performance  would  be  highly  unreasonable  {Stewart 
v.  Kennedy,  1890,  15  App.  Cas.  at  p.  105),  or  otherwise  inequitable,  or  (as, 
for  instance,  in  such  a  case  as  Glasse  v.  Woolgar,  cited  under  head  (1)  above) 
impracticable. 

Further,  although  a  contract  may,  on  the  face  of  it,  appear  to  be  a  fit 
subject  for  specific  enforcement,  there  may  have  been  some  circumstance 
connected  with  its  inception,  or  some  event,  act,  or  default  subsequent  to 
its  conclusion,  on  proof  of  which  the  Court  will  decline  to  interfere. 
Instances  of  such  circumstances,  events,  acts,  and  defaults  will  find  place,, 
later  on  in  this  article,  under  the  heading  Grounds  of  Defence  {infra,  pp.  677 
et  seq.). 

Here,  too,  it  may  be  mentioned  that  there  is  one  case  in  which  the 
Court's  jurisdiction  in  specific  performance  is  expressly  restricted  by 
statute.  Sec.  47  of  the  Fines  and  Eecoveries  Act,  1833  (3  &  4  Will.  iv. 
c.  74),  enacts  that  "  in  cases  of  dispositions  of  lands  under  this  Act  by  tenants 
in  tail  thereof,  and  also  in  cases  of  consents  by  protectors  of  settlements 
to  dispositions  of  lands  under  this  Act  by  tenants  in  tail  thereof,  the 
jurisdiction  of  Courts  of  equity  shall  be  altogether  excluded,  either  on 
behalf  of  a  person  claiming  for  a  valuable  or  meritorious  consideration,  or 
not,  in  regard  to  the  specific  performance  of  contracts."  But  this  enact- 
ment does  not  prohibit  the  Court  from  specifically  enforcing  a  contract  by 
the  tenant  in  tail  of  an  estate  to  sell  the  fee-simple  or  to  execute  a  dis- 
entailing assurance, — which  contracts  would,  before  the  Act,  have  been 
enforced  by  the  Court  of  Chancery  {A.-G.  v.  Bay,  1748-9,  1  Ves.  at  p.  224), 
— but  only  prevents  the  Court  from  holding  such  a  contract  binding  upon 
the  issue  in  tail  and  remainderman,  as  a  disposition  in  equity  under  the 
Act  {Bankes  v.  Small,  1887,  36  Ch.  D.  716). 

Contracts  Eelating  to  Land. 
Contracts  relating  to  land,  or  an  interest  in  land,  constitute  probably 
by  far  the  most  numerous  class  of  cases  in  which  Courts  of  equity  are 
asked  to  grant  the  relief  of  a  judgment  for  specific  performance ;  and  that 
form  of  relief  is,  indeed,  especially  appropriate  to  such  cases.  "  As  to  the 
cases  of  contracts  for  purchase  of  lands,  or  things  that  relate  to  realties," 
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said  Lord  Hardwicke  in  Buxton  v.  Lister,  1746,  3  Atk.  at  p.  384,  "  those  are 
of  a  permanent  nature,  and  if  a  person  agrees  to  purchase  them,  it  is  on  a 
particular  liking  to  the  land,  and  is  quite  a  different  thing  from  matters  in 
the  way  of  trade." 

The  jurisdiction  exercised  by  English  Courts  of  equity  over  contracts 
relating  to  real  property  is  not  confined  to  cases  where  the  real  property 
is  situate  in  England.  JEquitas  agit  in  personam ;  and  accordingly,  if  the 
party  against  whom  it  is  desired  to  enforce  a  contract  respecting  land 
situate  abroad  is  in  this  country,  an  action  for  specific  performance  may  be 
maintained  against  him  here,  and  the  Court,  by  bringing  the  weight  of  its 
process  to  bear  upon  his  person,  will  compel  him  to  perform  his  contract, 
though  it  cannot  by  its  judgment  act  directly  upon  the  land  itself.  Thus 
in  the  leading  case  of  Penn  v.  lord  Baltimore  (1750,  1  Ves._444),  Lord 
Hardwicke  decreed  specific  performance  of  a  contract  relating  to  the 
boundaries  of  the  Provinces  of  Pennsylvania  and  Maryland  in  North 
America  (see,  too,  Lord  Cranstqun  v.  Johnston,  1793,  3  Ves.  Jun.  at  p.  182 ; 
and  per  Lord  Selborne  in  Ewing  v.  Orr-Eiving,  1883,  9  App.  Cas.  at  p.  40). 

Further,  the  contracts  of  the  class  now  under  consideration  which  are 
specifically  enforceable  comprise  not  only  agreements  voluntarily  entered 
into  by  the  contracting  parties,  hut  also  bargains  made  under  the  stress  of 
legislative  enactment — as,  for  example,  by  virtue  of  the  compulsory  powers 
of  purchase  conferred  by  the  Lands  Clauses  Consolidation  Act,  1845 — 
between  the  donees  of  such  powers  and  those  over  whom  they  have  become 
authorised  to  exercise  them.  After  notice  to  treat  has  been  given,  and  the 
price  has  been  ascertained,  a  contract  or  quasi-contract  is  established  on 
which  an  action  for  specific  performance  can  be  maintained  either  by 
the  vendor  or  by  the  purchaser  {Harding  v.  Metropolitan  Rwy.  Co.,  1872, 
L.  R  7  Ch.  at  p.  158 ;  Ln  re  Pigott  and  The  Great  Western  Rwy.  Co.,  1881, 
18  Ch.  D.  at  p.  150). 

The  Statute  of  Featjds. 
Whether  the  land  in  question  in  any  particular  case  is  situate  in 
England  or  abroad,  the  right  of  a  party  to  a  contract  concerning  it  to  sue 
the  other  party  in  this  country  (see  per  Lindley,  L.J.,  in  Rochefoucauld  v. 
Boustead,  [1897]  1  Ch.  at  p.  207)  is,  as  a  rule,  very  materially  affected  by 
the  Statute  of  Frauds  (29  Car.  n.  c.  3).  For  by  the  4th  section  of  that 
statute  it  is  enacted  that  "  no  action  shall  be  brought  whereby  to  charge 
any  person  .  .  .  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  .  .  .  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorised."  So  that, 
in  the  case  of  a  contract  of  the  class  now  under  consideration,  the  party 
suing  in  England  for  specific  performance  must,  in  order  to  establish  his 
case,  prove  not  only  that  a  contract  has  been  entered  into,  which,  if  the 
above-quoted  enactment  were  out  of  the  way,  would  be  binding  and 
enforceable,  but  also  (unless  his  case  falls  within  one  of  the  recognised 
exceptions  from  the  operation  of  the  statute)  that  the  terms  of  the  contract 
are  evidenced  in  the  manner  which  the  statute  prescribes.  It  is  to  be 
observed,  however,  that  the  statute  does  not  render  void,  or  illegal,  a  con- 
tract which  is  not  evidenced  in  accordance  with  its  requirements,  but  only 
bars  the  legal  remedy  of  an  action  by  which  the  contract  might  otherwise 
have  been  enforced  {Maddison  v.  Alderson,  1883, 8  App.  Cas.  at  pp.  474, 488). 
It  relates  to  the  kind  of  proof  required  in  this  country  to  enable  a  plaintiff 
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suing  here  to  establish  his  case  here,  and  in  that  sense  regulates  procedure 
here  {Rochefoucauld  v.  Boustead,  [1897]  1  Ch.  at  p.  207).  And  one  of  the 
results  of  this  is,  that  if,  in  a  case  where  the  provisions  of  the  statute  have 
not  been  complied  with,  the  party  sued,  being  sui  juris,  chooses  to  waive  that 
defect,  specific  performance  of  the  contract,  if  in  other  respects  unobjection- 
able, may  be  enforced  against  him. 

Passing  now  from  these  preliminary  observations  to  a  more  detailed 
consideration  of  the  above-quoted  language  of  this  important  4th  section 
of  the  Statute  of  Frauds,  it  will  be  noticed,  in  the  first  place,  that  its 
operation  extends  to  every  "  contract  or  sale  " — which  words  are  to  be  con- 
strued according  to  their  literal  grammatical  meaning  (per  Kay,  J.,  in 
McManus  v.  Cooke,  1887,  35  Ch.  D.  at  p.  687)—"  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them."  Accordingly,  not 
only  sales  out  and  out  of  freeholds,  copyholds,  or  leaseholds,  including 
sales  by  public  auction  (Maddison  v.  Alderson,  1883,  8  App.  Cas.  at  p.  488), 
and  agreements  relating  to  such  sales,  but  also  agreements  for  leases,  and 
all  other  contracts  touching  some  interest  in  land, — as,  for  instance,  a  con- 
tract to  sell  debentures  charged  on  land  (Driver  v.  Broad,  [1893]  1  Q.  B. 
539),  to  assign  a  share  of  partnership  assets  comprising  land  (Gray  v.  Smith, 
1889,  43  Ch.  D.  208),  or  even  to  sell  the  building  materials  composing  a 
house  which  at  the  time  of  the  contract  is  standing  on  land  (Lavery  v. 
Pursell,  1888,  39  Ch.  D.  508),— fall  within  the  provision  of  the  statute. 

In  the  next  place,  the  statute  prescribes  that,  in  cases  falling  within  it, 
"  the  agreement,  or  some  memorandum  or  note  thereof,"  must  be  "  in  writing." 
It  does  not,  however,  prescribe  any  particular  form  of  document.  Therefore 
any  kind  of  writing,  however  informal,  may  do  ;  telegrams,  for  example,  or 
letters,  or  even  an  entry  in  a  man's  own  diary  (see  Coupland  v.  Arrowsmith, 
1868,  18  L.  T.  N.  S.  755 ;  Kennedy  v.  Zee,  1817,  3  Mer.  at  pp.  447,  450 ; 
17  E.  E.  110  ;  In  re  Hoyle,  [1893]  1  Ch.  at  pp.  98,  100);  and  even  a  state- 
ment in  an  affidavit  has  been  held  to  be  in  point  of  form  sufficient  (Bark- 
worth  v.  Young,  1856,  4  Drew,  at  p.  17).  And  it  is  to  be  remembered  that 
in  Acts  of  Parliament,  unless  the  contrary  intention  appears,  expressions 
referring  to  "writing"  are  to  be  construed  as  including  references  to 
printing,  lithography,  and  other  modes  of  representing  or  reproducing  words 
in  a  visible  form  (Interpretation  Act,  1889,  s.  20).  Further,  the  statute 
does  not  prescribe,  and  the  Court  accordingly  does  not  require,  that  the 
whole  of  the  contract  be  expressed  in  a  single  document.  It  is  allowable 
for  a  plaintiff  to  furnish  the  requisite  written  evidence  of  the  contract  which 
he  is  seeking  to  establish  by  reading  together  two  or  more  paper  writings, 
provided  that  they  are  such  as  to  constitute  in  substance  one  document, — as, 
for  instance,  a  letter  and  the  envelope  in  which  it  was  posted  (Pearce  v. 
Gardner,  [1897]  1  Q.  B.  688), — or  that  the  writing  containing  the  signature 
of  the  defendant  or  his  agent  refers  to  the  other  writing  or  writings  so  as  to 
connect  them  all  with  one  another,  parol  evidence  being  admissible  to  identify 
the  actual  writing  or  writings  referred  to  (see  on  this  subject,  Ridgway  v. 
Wharton,  1856-57,  6  CI.  H.  L.  238;  Clinan  v.  Cooke,  1802,  1  Sch.  &  Lef. 
at  p.  33 ;  9  E.  E.  at  p.  7 ;  Shardlow  v.  Cotterell,  1881,  20  Ch.  D.  90 ;  Oliver 
v.  Hunting,  1890,  44  Ch.  D.  at  p.  207). 

The  commonest  instance  of  this  kind  of  thing  occurs  in  the  case  of  a 
contract  constituted  by  correspondence.  It  must,  however,  be  borne  in 
mind  that,  in  such  a  case,  the  correspondence  which  has  passed  between 
the  parties,  or  their  agents,  is  to  be  read,  and  will  be  considered  by  the 
Court,  as  a  whole.  For  two  letters  picked  out  of  a  correspondence,  and 
read   by   themselves,   might  appear   to   constitute   a   complete   contract ; 
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whereas,  on  perusal  of  the  rest  of  the  letters,  it  might  be  obvious  that 
neither  of  the  parties  had  ever  intended  to  conclude  a  contract  with  the 
other  party,  and  that  in  truth  the  matter  had  never  passed  beyond  the 
stage  of  negotiation  (Hussey  v.  Home-Payne,  1879, 4  App.  Cas.  311).  But  if 
once  a  complete  contract  has  been  constituted  by  correspondence,  it  will 
not  be  affected  by  subsequent  letters  containing  negotiations  on  new  points 
raised  for  the  first  time  after  the  conclusion  of  the  contract  {Bellamy  v. 
Debenham,  1890,  45.  Ch.  D.  481). 

It  often  happens,  though,  that  letters  or  other  informal  documents 
relied  on  by  a  plaintiff  as  evidencing  a  contract  contain  expressions  point- 
ing to  an  intention  or  desire  on  the  writer's  part  to  have  the  agreed  terms 
embodied  in  a  formal  instrument  of  agreement.  In  such  cases,  it  is  a 
question  of  construction  whether  a  complete  enforceable  contract  has  or 
has  not  been  concluded.  On  the  one  hand,  if,  for  instance,  an  intending 
purchaser  of  land  writes  a  letter  agreeing  to  buy  it,  subject,  expressly,  to  a 
formal  contract  being  prepared  and  signed,  the  letter  means  what  it  says ; 
and  unless  and  until  a  formal  contract  is  signed,  there  is  no  concluded 
contract  ( Winn  v.  Bull,  1877,  7  Ch.  D.  at  p.  32 ;  Lloyd  v.  Nowell,  [1895] 
2  Ch.  744).  If,  on  the  other  hand,  there  is  a  simple  acceptance  in 
writing  of  an  offer  to  sell  or  purchase,  accompanied  by  words  expressive  of 
the-  acceptor's  desire  to  have  the  terms  of  the  arrangement  embodied  in 
some  more  formal  document,  such  words  will  not  prevent  the  Court  from 
enforcing  the  contract  constituted  by  the  offer  and  acceptance  {Rossiter  v. 
Miller,  1878,  3  App.  Cas.  1137-9;  Bonnewell  v.  Jenkins,  1878,  8  Ch.  D.  70'; 
Filly  v.  Hounsell,  [1896]  2  Ch.  737 ;  North  v.  Percival,  [1898]  2  Ch.  128). 

Next,  as  to  the  contents  of  the  written  agreement,  memorandum,  or 
note.  The  statute  gives  no  explicit  direction  as  to  what  terms  of  a  contract 
falling  within  its  scope  must  be  expressed  in  writing ;  but  the  matter  has 
been  abundantly  elucidated  by  judicial  decisions. 

The  general  principle  is  that  the  essential  terms  of  the  contract  must 
be  expressed  in  writing.  What,  then,  are  the  essential  terms  ?  Contracts 
falling  within  the  scope  of  the  statute  vary  so  much  in  their  details,  that 
it  is  not  practicable  to  give  an  exhaustive  and  universally  applicable 
answer  to  this  question ;  but  there  are  certain  matters  which  may  be 
indicated  as  being  necessary  to  be  expressed.  Every  contract  in  writing  for 
the  sale  of  land,  or  an  interest  in  land,  must  contain  words  which  show, 
or  provide  means  of  ascertaining,  (i.)  who  the  contracting  parties  are; 
(ii.)  what  the  subject-matter  of  the  contract  is ;  and  (hi.)  what  the  price  or 
other  consideration  to  be  paid  or  given  by  the  purchaser  is. 

The  parties  need  not  be  actually  named  in  the  writing ;  any  description 
sufficient  to  identify  the  person  referred  to  will  do,  "  the  proprietor,"  for 
instance  (Sale  v.  Lambert,  1874,  L.  E.  18  Eq.  1),  though  not  "  the  vendor  " 
{Potter  v.  Duffield,  ibid.  4) ;  and  a  memorandum  may  sufficiently  indicate 
the  contracting  parties,  although  the  persons  appearing  on  the  face  of  it  to 
be  the  vendor  and  the  purchaser  are,  in  fact,  agents  for  undisclosed  prin- 
cipals, who  the  principals  are  being  proveable  by  parol,  whether  the  fact 
of  agency  can  be  gathered  from  the  written  document  or  not  (Filby  v. 
Hounsell,  [1896]  2  Ch.  at  p.  740).  Ld  certum  est  quod  certum  reddi  potest 
(see  per  Lord  Cairns  in  Rossiter  v.  Miller,  1878,  3  App.  Cas.  at  p.  1141) ; 
and  the  same  principle  is  applicable  to  the  description  of  the  subject-matter 
of  contract  (e.g.  Plant  v.  Bourne,  [1897]  2  Ch.  281,  where  "twenty-four 
acres  of  land,  freehold,  at  T.,  in  the  parish  of  D.,"  was  held  by  the  Court  of 
Appeal  to  be  a  sufficient  description,  and  North  v.  Percival,  [1898]  2  Ch. 
128),  and  also  to  the  price  or  other  consideration,  as  where  the  contract  is 
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to  sell  at  a  fair  valuation,  or  at  such  a  price  as  A.  (a  third  person)  shall  fix ; 
but,  in  the  last-mentioned  case,  the  contract  is  not  enforceable  unless  or 
until  A.  has  fixed  the  price  (Milnes  v.  Gery,  1807,  14  Ves.  Jun.  400,  407 ; 
9  R.  R.  307).  Parol  evidence  is  admissible  to  identify  the  subject-matter 
of  contract  with  the  description  of  it  in  the  writing  {e.g.  McMurray  v.  Spicer, 
1868,  L.  R.  5  Eq.  at  pp.  536,  537). 

It  is  not  absolutely  necessary,  in  the  case  of  a  sale  of  land,  that  the 
estate  or  interest  to  be  sold  should  be  specified  in  writing ;  for  a  contract 
simply  to  sell  land  is  implied  by  law  to  be  a  contract  to  sell  the  whole  of 
the  vendor's  interest  in  it,  and  that  interest  will  be  similarly  implied  to  be 
an  estate  in  fee-simple  (Boiver  v.  Cooper,  1842,  2  Hare,  408 ;  Hughes  v. 
Parker,  1841,  8  Mee.  &  W.  244).  But,  in  the  case  of  a  contract  for  a  lease, 
the  writing  must  show  not  only  (in  the  manner  already  indicated)  the  parties, 
the  subject-matter,  and  the  rent,  but  also  the  length  of  the  term,  and  the 
date  of  its  commencement  (Marshall  v.  Berridge,  1881,  19  Ch.  D.  233), 
which  date,  however,  may  be  collected  from  the  document  read  as  a  whole 
(In  re  Lander  and  Bagley's  Contract,  [1892]  3  Ch.  at  p.  48). 

With  respect  to  the  consideration,  it  has  been  distinctly  laid  down  in 
the  Court  of  Appeal  in  a  very  recent  case  (In  re  Kharaskhoma  Exploring 
and  Prospecting  Syndicate,  [1897]  2  Ch.  at  pp.  464,  467;  see  also  ibid,  at 
top  of  p.  463),  that  "  a  contract  in  writing  must  express  as  part  of  the  con- 
tract the  consideration,"  and  that  "  if  you  have  a  document  in  writing 
which  does  not  show  in  writing  what  is  the  consideration,  it  is  not  a  contract 
at  all  in  writing, — in  other  words,  a  document  which  only  discloses  part  of 
a  contract  is  not  a  contract  in  writing."  (See,  too,  South  Helton  Coal  Co.  v. 
Haswell,  etc.,  Co.,  [1898]  1  Ch.  at  p.  469.)  The  statute  further  prescribes 
that  the  writing  must  be  "  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised,"  i.e.  his  agent  for 
the  purpose  of  signing. 

:' Signed"  not  " subscribed " ;  therefore,  whether  the  name  occurs  in  the 
body  of  the  writing,  or  at  the  beginning,  or  at  the  end,  it  will  satisfy  the 
statute,  provided  it  is  intended  to  be  a  signature  governing  the  whole  of 
the  writing  (Evans  v.  Hoare,  [1892]  1  Q.  B.  at  p.  597;  Caton  v.  Caton,  1867, 
L.  R.  2  H.  L.  at  p.  143) :  for  the  statute  does  not  make  any  signed  instrument 
a  binding  contract  by  reason  of  the  signature,  contrary  to  the  intention  of 
the  signatory  (Hussey  v.  Home-Payne,  1879,  4  App.  Cas.  at  p.  323 ;  Pattle 
v.  Hornibrook,  [1897]  1  Ch.  25). 

"By  the  party  to  be  charged"  not  "by  all  the  parties";  accordingly, 
a  party  who  has  not  signed  (as,  for  instance,  in  the  case  of  an  acceptance 
by  parol  of  a  written  offer)  may  enforce  a  contract  against  a  party  who  has 
signed  (Seton  v.  Slade,  1802,  7  Ves.  Jun.  at  p.  275 ;  6  R.  R.  124;  Beuss  v. 
Picksley,  1866,  L.  R.  1  Ex.  342). 

"  Or  some  other  person,  etc."  Where  a  plaintiff  founds  upon  signature 
by  an  agent  for  the  defendant,  he  must  prove,  unless  it  is  admitted, 
that  the  alleged  agent  had  authority  not  merely  to  negotiate,  but  to  sign, 
on  his  principal's  behalf,  the  contract  sued  on  (Smith  v.  Webster,  1876, 
3  Ch.  D.  49 ;  Godivin  v.  Bands,  1868,  L.  R.  5  C.  P.  299  n.).  But  the  agent's 
appointment  need  not  be  in  writing  (Heard  v.  Pilley,  1869,  L.  R.  4  Ch.  548), 
and  it  matters  not  whether  his  authority  be  given  to  him  previously  to  the 
contract,  or  subsequently  by  the  principal's  ratification  of  his  act  (Biclgway  v. 
Wharton,  1857,  6  CI.  H.  L.  at  pp.  296-7;  and  as  to  the  requisites  of  a 
binding  adoption  or  ratification  of  acts  done  without  previous  authority,  see 
Marsh  v.  Joseph,  [1897]  1  Ch.  213).  At  a  sale  by  public  auction,  the 
auctioneer  is  the  agent  not  only  of  the  vendor,  but  also  of  the  purchaser, 
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the  highest  bidder ;  and  he  is  entitled  to  sign,  at  the  time  and  as  part  of 
the  transaction  (but  not  afterwards),  in  the  names  and  on  behalf  of  both 
parties,  a  memorandum  sufficient  to  satisfy  the  statute  (Sims  v.  Landray, 
[1894]  2  Ch.  at  p.  320 ;  Bell  v.  Balls,  [1897]  1  Ch.  at  pp.  669,  671).  But 
delegatus  non  potest  delegare ;  and,  accordingly,  the  auctioneer's  clerk  has  no 
authority  to  sign  as  the  purchaser's  agent,  unless  the  purchaser  has  by 
word,  sign,  or  otherwise  specially  authorised  him  so  to  do  (Bell  v.  Balls,  and 
Sims  v.  Landray,  ubi  supra). 

Exceptions  from  the  Statute. 

The  provisions  of  the  4th  section  of  the  Statute  of  Frauds  are  binding  upon 
Courts  of  equity  (see  per  Lord  Erskine  in  Buchmastcr  v.  Harrop,  1807,  13 
Ves.  Jun.  at  p.  472 ;  6  E.  E.  132) ;  but  those  Courts  have,  nevertheless,  taken 
upon  themselves  to  hold,  and  to  enforce  their  view,  that,  under  certain 
circumstances,  contracts  may  be  treated  as  excepted  from  the  operation,  or 
(to  use  the  common  phrase)  "  taken  out,"  of  the  statute — a  striking  instance 
of  legislation  by  judicial  decision.  These  exceptions  are  cases  of  (i.)  fraud, 
(ii.)  part  performance,  (iii.)  admission  by  the  defendant,  and  (iv.)  sale  by  the 
Court ;  and  each  of  them  calls  for  some  explanation. 

(i.)  Fraud. — The  principle  of  the  Court  is,  that  the  Statute  of  Frauds 
was  not  made  to  cover  fraud ;  and  it  does  not  prevent  the  proof  of  a  fraud 
(Lincoln  v.  Wright,  1859,  4  De  G-.  &  J.  Ch.  at  p.  22 ;  Rochefoucauld  v. 
Boustead,  [1897]  1  Ch.  at  p.  206).  "  Cases  in  this  Court,"  said  Lord  Eldon, 
in  Mestaer  v.  Gillespie  (1806,  11  Ves.  Jun.  at  p.  628;  8  E.  E.  266),  "are 
perfectly  familiar,  deciding  that  a  fraudulent  use  shall  not  be  made  of  that 
statute  (the  Statute  of  Frauds),  where  this  Court  has  interfered  against  a 
party  meaning  to  make  it  an  instrument  of  fraud,  and  said  he  should  not 
take  advantage  of  his  own  fraud ;  even  though  the  statute  has  declared  that, 
in  case  those  circumstances  do  not  exist,  the  instrument  shall  be  absolutely 
void  " :  in  connection  with  which  statement  it  is  to  be  remembered  that  (as 
has  been  mentioned  above,  p.  658)  the  Statute  of  Frauds  does  not  avoid  a 
contract  falling  within  its  scope,  but  only  affects  the  right  of  suing  upon  it. 
Accordingly,  if,  for  instance,  the  lack  of  written  evidence  of  a  contract  is 
owing  to  the  fraud  of  one  of  the  parties,  as  if  one  agreement  in  writing 
should  be  proposed  and  drawn,  and  another  fraudulently  and  secretly 
brought  in  and  executed  in  lieu  of  the  former,  in  this  or  such  like  cases 
of  fraud  equity  would  relieve,  even  against  the  words  of  the  statute 
(  Viscountess  Montacute  v.  Maxwell,  1720,  1  P.  Wms.,  at  p.  616).  For  to  allow 
any  other  construction  of  the  statute  would  be  to  make  it  a  guard  and  pro- 
tection to  fraud,  instead  of  a  security  against  it,  as  was  the  design  and 
intention  of  it  (Lord  Hardwicke  in  Walker  v.  Walker,  1740,  2  Atk.  at 
p.  100). 

(ii.)  Part  Performance. — Where  a  parol  contract  has  been,  in  the  view  of  - 
the  Court,  partly  performed,  specific  performance  may  be  enforced,  notwith- 
standing the  absence  of  the  writing  prescribed  by  the  statute.  This  is,  in 
truth,  an  instance — though  such  an  important  one  as  to  require  separate 
discussion — of  the  application  of  the  principle  enunciated  under  the  preced- 
ing head  (i.).  For  the  ground  upon  which  Courts  of  equity  interfere,  in 
cases  of  this  sort,  is  that  otherwise  one  party  to  a  contract  would  be  able  to 
practise  a  fraud  upon  the  other  (Story's  Equity  Jurisprudence,  s.  759).  It 
would  be  against  conscience  to  allow  a  party  who  had  entered  and  expended 
his  money  upon  land  on  the  faith  of  a  verbal  contract  to  be  treated  as,  a 
trespasser,  and  the  other  party  to  enjoy  the  advantage  of  the  money  so 
expended  (Bond  v.  Hopkins,  1802,  1   Sch.  &  Lef.  at  p.  433).     In  such  a 
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case,  the  party  seeking  to  ignore  the  contract  is  really  "charged,"  not 
(within  the  meaning  of  the  statute)  upon  the  contract  itself,  but  upon  the 
equities  resulting  from  the  acts  done  in  execution  of  the  contract.  In 
other  words,  when  the  statute  says,  in  effect,  that  no  action  is  to  be  brought 
to  charge  any  person  upon  a  contract  concerning  land  unless  it  is  evidenced 
in  the  manner  prescribed  by  the  enactment,  it  has  in  view  the  simple  case 
in  which  he  is  charged  upon  the  contract  only,  and  not  that  in  which  there 
are  equities  resulting  from  res  gestae  subsequent  to  and  arising  out  of  the 
contract  (see  per  Lord  Selborne  in  Maddison  v.  Alderson,  1883,  8  App.  Cas. 
467,  at  pp.  475,  476).  This  doctrine  concerning  part  performance  appears 
to  be  almost,  if  not  quite,  coeval  with  the  statute  (see,  for  instance,  Hollis 
v.  Edwards,  1683,  1  Vern.  159,  and  Butcher  v.  Stately,  1685, 1  Vern.  363) ; 
and  it  has  been  illustrated  by  a  great  number  and  variety  of  reported  cases. 
From  these  it  has  to  be  gathered  what  acts  will,  and  what  will  not,  be 
regarded  nowadays  by  the  Court  as  sufficient  acts  of  part  performance  to 
take  a  case  out  of  the  statute,  or,  in  other  words,  as  constituting  sufficient 
grounds  for  the  admission  of  parol  evidence  of  the  terms  of  a  contract  falling 
primd  facie  within  the  statute's  scope.  It  is  not  at  all  likely  that  the  limits, 
of  the  doctrine  will  in  the  future  be  enlarged  (compare  Maddison  v.  Alderson,. 
uli  supra,  at  pp.  489,  491,  and  Lindsay  v.  Lynch,  1804,  2  Sch.  &  Lef.  at 
p.  5  ;  9  B.  E.  at  p.  57).  In  the  first  place,  then,  the  acts  relied  upon  as  part 
performance  must  be  unequivocally,  and  in  their  own  nature,  referable  to- 
some  such  contract  as  that  alleged  {Maddison  v.  Alderson,  ubi  supra,  at 
p.  479).  Further,  "  nothing  is  considered  as  a  part-performance  which  does- 
not  put  the  party  into  a  situation  that  is  a  fraud  upon  him,  unless  the 
agreement  is  performed "  (Glinan  v.  Cooke,  1802,  1  Sch.  &  Lef.  at  p.  41  ;. 
9  E.  E.  at  p.  9).  And  again,  "  it  is  not  enough  that  an  act  done  should  be  a. 
condition  of,  or  good  consideration  for,  a  contract,  unless  it  is,  as  between 
the  parties,  such  a  part  execution  as  to  change  their  relative  positions  as  to* 
the  subject-matter  of  the  contract "  (Maddison  v.  Alderson,  uli  supra,  at. 
p.  478).  Of  the  acts  which  have  been  held  to  be  sufficient  to  exclude  the 
statute,  the  following  are  examples,  viz. :  possession  of  land  taken,  or  even  in 
some  cases  continued,  by  one  party,  after  the  contract,  with  the  knowledge 
and  acquiescence  of  the  other  party  (Morphett  v.  Jones,  1818,  1  Swans,  at 
p.  181;  18E.E.48;  Hodson  v.  Heuland,  [1896]  2  Ch.  428,434);  expenditure 
of  money  in  alterations  and  repairs  of  buildings  by,  or  by  the  authority  of, 
the  tenant  in  possession,  with  the  landlord's  approval  ( Williams  v.  Evans, 
1875,  L.  E.  19  Eq.  547) ;  payment  of  rent  at  an  increased  rate  (Minn  v. 
Fabian,  1865,  L.  E.  1  Ch.  55),  though  query  the  difference  in  principle 
between  such  payment  and  payment  of  purchase-money ;  and  a  wife's  return 
to  live  with  her  husband  after  a  separation  ( Webster  v.  Webster,  1853, 
4  De  G.,  M.  &  G-.  Ch.  437).  On  the  other  hand,  acts  of  the  following  kind 
will  not  be  treated  as  part  performance,  viz. :  acts  merely  introductory  or 
ancillary  to  a  contract  (see  examples  collected  in  Story's  Equity  Juris- 
prudence, s.  762,  and  in  Maddison  v.  Alderson,  ubi  supra,  at  p.  480) ;  pay- 
ment of  part  or  even  the  whole  of  the  purchase-money,  for  the  payment  of 
money  is  an  equivocal  act,  not  (in  itself)  indicative  of  a  contract  concerning 
land  (Maddison  v.  Alderson,  ubi  supra,  at  p.  479) ;  and  marriage,  for  the 
statute  expressly  requires  "agreements  made  upon  consideration  of 
marriage"  to  be  evidenced  bv  some  writing  (Taylor  v.  Beech,  1749,  1  Ves. 
298 ;  Warden  v.  Jones,  1857," 2  De  G.  &  J.  Ch.  at  p.  84;  Caton  v.  Caton, 
1866,  L.  E.  1  Ch.  at  p.  147). 

Further,  it  must  be  borne  in  mind  that  the  only  defect  which  part 
performance  cures  is  the  formal  one  of  want   of   written  evidence  of  a 
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contract.  Part  performance  is  not  a  panacea.  It  presupposes  a  complete 
contract  {Lady  E.  Thynne  v.  Earl  of  Glengall,  1848,  2  CI.  H.  L.  at  p.  158); 
and  it  is  of  no  avail  to  prove  an  act  of  part  performance,  unless  the  parol 
evidence  thus  let  in  proves  plainly  and  distinctly  {Price  v.  Salusbury,  1863, 
32  Beav.  at  p.  459),  or  the  defendant  admits,  a  contract  complete  in  its 
terms,  and  such  in  all  respects  as  to  be,  according  to  the  principles  and  rules 
of  the  Court,  specifically  enforceable.  So,  where  there  has  been  a  parol 
contract  and  part  performance,  but  the  case  is  one  in  which  specific  per- 
formance could  not  be  directed,  the  plaintiff  is  not  entitled,  by  virtue  of  the 
part  performance,  to  obtain  relief  in  damages  {Zavery  v.  Pursell,  1888,  39 
Ch.  D.  at  pp.  518,  519). 

And  it  may  here  be  noticed  that  although,  on  the  one  hand,  where  there 
has  been  a  contract  in  writing  and  no  part  performance,  the  law  presumes 
that  the  writing  expresses  the  whole  of  the  contract,  and  therefore  will  not 
permit  it  to  be  varied  by  parol  evidence  (see,  however,  infra,  p.  683),  on 
the  other  hand,  where  there  has  been  part  performance,  parol  evidence  is, 
admissible  in  a  Court  of  equity  to  add  to,  or  otherwise  vary,  the  terms  even 
of  a  written  contract;  for  what  the  real  contract  ultimately  was  must 
depend  on  the  combined  effect  of  what  was  agreed  upon  in  writing  and  what 
was  agreed  upon  verbally  (see  per  Turner,  L.J.,  in  Price  v.  Salusbury,  1863, 
32  L.  J.  Ch.  at  p.  452 ;  Sutherland  v.  Briggs,  1841,  1  Hare,  at  p.  35).  But 
the  party  seeking  to  enforce  the  contract  as  varied  must,  in  order  to  succeed, 
prove  that  the  other  party  understood  and  assented  to  the  variation  {Earl  of 
Damley  v.  Proprietors,  etc.,  of  London,  Chatham,  and  Boxer  Rwy.,  1867, 
L.  E.  2  H.  L.  at  p.  60).  The  applicability  of  the  doctrine  of  part 
performance  has  not  been  extended  By  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66).  It  applies  in  the  High  Court  only  to  cases  to  which  it  would 
have  applied  in  the  Court  of  Chancery  {Britain  v.  Rossiter,  1879, 11  Q.  B.  D. 
123).  But  with  respect  to  the  limits  observed  by  the  Court  of  Chancery  in 
applying  the  doctrine,  there  has,  since  the  passing  of  the  last-mentioned  Act, 
been  some  diversity  of  judicial  opinion.  In  Britain  v.  Rossiter  {ubi  supra) 
in  the  Court  of  Appeal,  all  the  judges  (Lord  Esher,  M.  E.,  and  Cotton  and 
Thesiger,  L.JJ.),  substantially  concurred  in  the  opinion  that  the  doctrine 
was  confined  to  cases  of  contracts  relating  to  land,  or  to  some  interest 
in  land.  Subsequently,  in  Maddison  v.  Alderson  (1883,  8  App.  Cas.  at 
p.  474),  Lord  Selborne  intimated  a  doubt  as  to  the  correctness  of  that 
opinion.  And  still  more  recently,  in  McManus  v.  Cooke  (1887,  35  Ch.  D. 
681,  697),  Kay,  J.,  expressed  the  view  that  the  doctrine  applied  to  all 
cases  in  which  a  Court  of  equity  would  entertain  a  suit  for  specific  per- 
formance, if  the  contract  alleged  had  been  in  writing,  and  in  particular 
that  it  applied  to  a  parol  agreement  for  an  easement,  though  no  interest 
in  land  was  intended  to  be  acquired.  This  much,  at  any  rate,  may  safely  be 
said,,  that  the  great  majority  of  reported  cases  in  which  the  doctrine  has 
been  applied,  and  also  of  the  cases  in  which  it  is  nowadays  invoked,  have 
been  and  are  cases  of  contracts  concerning  land,  or  some  interest  in  land 
(see  per  Lord  Selborne  in  Maddison  v.  Alderson,  ubi  supra,  at  p.  474).. 

(iii.)  Admission  by  Defendant. — The  object  of  the  Statute  of  Frauds  was 
to  prevent  frauds  and  perjuries,  the  Legislature  evidently  thinking,  in 
framing  the  4th  section,  that  there  were  some  contracts  of  so  important 
a  nature  that  it  was  not  right  to  leave  them  to  depend  on  the  slippery 
testimony  of  men's  memories  {Lavery  v.  Pursell,  1888,  39  Ch.  D.  at  p.  513). 
But  where  a  plaintiff  pleads  a  contract  to  the  enforcement  of  which  the 
want  of  writing  is  the  only  objection,  and  the  defendant  by  his  pleading 
does  not  raise  the  bar  of  the  statute,  and  admits,  either  expressly  or  im- 
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pliedly  (Order  19,  rr.  15,  17,  20),  the  contract  alleged  by  the  plaintiff,  the 
case  is  taken  entirely  out  of  the  mischief  which  the  statute  has  in  view : 
there  is  no  room  for  fraud  or  perjury;  and  the  Court  will  accordingly  direct 
specific  performance  (Lacon  v.  Martins,  1743,  3  Atk.  at  p.  3 ;  A.-G.  v.  Day 
1748-49,  1  Ves.  at  p.  221). 

(iv.)  Sale  by  the  Court. — Where  property  is  sold  under  the  direction  of 
the  Court,  the  judicial  nature  of  the  proceedings,  in  which  the  fact  of  the 
sale,  the  particulars  of  the  property  sold,  the  price,  and  the  name  of  the 
purchaser  are  formally  certified  by  the  Master,  takes  the  case  out  of 
the  mischief  to  prevent  which  the  statute  was  enacted ;  and  the  Court 
regards  such  cases  as  excepted  from  the  operation  of  the  statute  {A.-G.  v. 
Day,  1748-49,  1  Ves.  at  p.  221 ;  Blagden  v.  Bradbear,  1806,  12  Ves.  Jun.  at 
p.  472).     See  further,  Sale  by  the  Coukt. 

Contracts  relating  to  Personal  Property  or  Acts. 

The  number  and  variety  of  imaginable  contracts  relating  to  personal 
property,  or  personal  acts,  are  almost  infinite.  All  that  can  be  attempted 
here  will  be  to  advert  briefly  to  the  principal  classes  of  contracts  falling 
within  this  category,  (as  well  as,  as  regards  some  few  of  them,  within  the 
category  of  contracts  relating  to  land,)  with  respect  to  which  the  granting 
or  withholding  of  relief  by  way  of  specific  performance  has  been  judicially 
considered. 

Annuity.  —  Contracts  to  purchase  or  to  sell  life  annuities  may  be 
specifically  enforced  ( Withy  v.  Cottle,  1823,  Turn.  &  R.  78  ;  Pritchard  v.  Ovey, 
1820,  1  Jac.  &  W.  396). 

Arbitration  and  Award. — An  action  will  not  lie  for  specific  performance 
of  a  contract  to  refer  to  arbitration  (Street  v.  Rigby,  1802,  6  Ves.  Jun.  at 
p. '318),  but  will  lie  for  specific  performance  of  an  award  (Wood  v.  Griffith, 
1818,  1  Swans,  at  p.  54;  see,  too,  Nickels  v.  Hancock,  1855,  7  De.  G.,  M.  &  G 
300). 

Business.— See  Goodwill,  infra. 

Charter-Party. — The  Court  cannot  affirmatively  enforce  the  contract 
contained  in  a  charter-party,  but  can  restrain,  by  injunction,  the  employ- 
ment of  a  ship  in  a  manner  inconsistent  with  the  rights  given  by  that 
contract  (De  Mattos  v.  Gibson,  1859,  4  De  G.  &  J.  Ch.  at  p.  299 ;  Le  Blanche 
v.  Granger,  1866,  35  Beav.  187). 

Chattels. — It  is  only  in  cases  where  chattels  are  unique,  or  (not  merely 
convenient  for  the  purposes  of,  but)  of  peculiar  value  to  the  plaintiff,  that 
the  Court  will  specifically  enforce  contracts  for  the  sale  and  delivery  of 
them  (compare  Falche  v.  Gray,  1859, 4  Drew.  651,  and  Fothergill  v.  Rowland, 
1873,  L.  R.  17  Eq.  at  pp.  139,  140). 

Compromise.  —  An  agreement   for  a  compromise   may   be   specifically 

enforced  (Attwood  v. ,  1826,  1  Russ.  353),  and  if  made  in  an  action, 

by  means  of  a  summons  taken  out  in  that  action  (Eden  v.  Naish,  1878, 
L.  R.  7  Ch.  781). 

Debts. — An  action  will  lie  for  specific  performance  of  a  contract  to 
purchase  a  debt  (Wright  v.  Bell,  1818,  5  Price  Ex.  325). 

Expectancies. — Contracts  dealing  with  expectancies  have,  in  numerous 
reported  cases,  been  upheld  by  Courts  of  equity,  and  directed  to  be  speci- 
fically performed  (see  Lyde  v.  Mynn,  1833, 1  Myl.  &  K.  683,  and  cases  there 
referred  to). 

Family  arrangements  are  regarded  with  favour  by  the  Court,  and, 
whatever  be  the  nature  of  the  property  to  which  they  relate,  they  will,  if 
fair  and  reasonable,  be  specifically  enforced  (Stapilton  v.  Stapilton,  1739, 
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1  Atk  2;   Westby  v.  Wesfby,  1842,  2  Dr.  &  War.  at  p.  525;   Williams  v. 
Williams,  1867,  L.  E.  2  Ch.  294). 

Goodwill. — A  contract  for  sale  of  business  premises  with  the  goodwill 
annexed  to  them  is  capable  of  being  specifically  enforced  {Barley  v.  Whitaker, 
1857,  4  Drew,  at  p.  140),  but  not  a  contract  to  sell  a  goodwill  alone  (ibid. 
at  p.  139 ;  Baxter  v.  Conolly,  1820,  1  Jac.  &  W.  576),  nor,  it  is  conceived,  a 
contract  to  sell  a  business,  or  a  medical  practice,  apart  from  the  business 
premises  or  other  tangible  property  (Bozon  v.  Farlow,  1816,  1  Mer.  459 ; 
May  v.  Thomson,  1882,  20  Ch.  D.  706). 

Indemnity. — A  contract  simply  to  indemnify  is  not  enforceable ;  but  if 
the  indemnifying  party  also  agrees  to  do  some  act,  the  doing  of  which 
would  operate  as  an  indemnity,  performance  of  the  act  may  be  compelled 
(L.  &  S.-  W.  Bwy.  Co.  v.  Humphrey,  1858,  6  W.  E.  at  p.  785). 

Loans. — Specific  performance  of  a  contract  to  lend  and  borrow  money 
is  not  granted,  at  the  suit  either  of  the  proposed  lender  or  of  the  proposed 
borrower,  whether  the  loan  is  to  be  on  security  or  without  security  (South 
African  Territories  v.  Wallington,  [1897]  1  Q.  B.  at  p.  696 ;  [1898]  App.  Cas. 
309) ;  but  where  money  has  been  actually  advanced,  the  Court  will  enforce 
specific  performance  of  a  contract  to  execute  a  mortgage  for  securing  the 
repayment  of  the  advance  (Hermann  v.  Hodges,  1873,  L.  E.  16  Eq.  18). 

Marriage  Articles. — Performance  of  a  contract  on  marriage  for  the 
settlement  of  personal,  no  less  than  of  real,  property  may  be  enforced  by 
the  Court  (Jeston  v.  Key,  1871,  L.  E.  6  Ch.  610  ;  and  see  Harvey  v.  Ashley, 
1748,  3  Atk.  at  p.  611). 

Parliament. — Cases  may,  perhaps,  arise  in  which  a  contract  not  to 
apply  for  a  private  Act  of  Parliament  will  be  enforced  by  means  of  an 
injunction  (Steele  v.  North  Metropolitan  Rwy.  Co.,  1867,  L.  E.  2  Ch.  at  p. 
238  n.) ;  but,  as  a  rule,  contracts  not  to  apply  to  Parliament  will  not  be 
enforced  by  the  Court  (S.  C. ;  and  Lancaster,  etc.,  Bwy.  Co.  v.  North-  Western 
Bwy.  Co.,  1856,  2  Kay  &  J.  293). 

Partnership. — As  a  general  rule,  the  Court  will  not  adjudge  specific 
performance  of  a  contract  to  form  and  carry  on  a  partnership.  There  may 
be  exceptions,  but  very  limited  exceptions,  from  that  rule,  as,  for  instance, 
where,  after  part  performance  of  such  a  contract,  the  Court  has  decreed  the 
execution  of  a  proper  deed  of  partnership  (Scott  v.  Payment,  1868,  L.  E.  7 
Eq.  at  p.  115 ;  England  v.  Curling,  1844,  8  Beav.  129). 

Patents. — A  contract  for  the  sale  of  a  patent  was  specifically  enforced 
in  Cogent  v.  Gibson  (1864, 33  Beav.  557)  ;  and  similar  relief  may  be  obtained 
on  a  contract  by  the  vendor  of  a  patent  to  assign  to  the  purchaser  patent 
rights  which  the  former  may  acquire  in  the  future  (Printing,  etc.,  Co.  v. 
Sampson,  1875,  L.  E.  19  Eq.  462). 

Personal  Acts. — A  party  to  a  contract  may,  in  certain  cases,  be  ordered 
to  perform  a  stipulation  for  the  execution  by  him  of  a  bond  or  other  deed 
(e.g.  Avery  v.  Langford,  1854,  Kay,  663 ;  Granville  v.  Betts,  1848,  18  L.  J. 
Ch.  32;  cp.  the  old  cases  referred  to  in  Stewart  v.  Kennedy,  1890,  15  App. 
Cas.  at  p.  104) ;  but  such  contracts  as  a  contract  by  an  actor  to  act  at  a 
particular  theatre  (Kemble  v.  Kean,  1829,  6  Sim.  333),  or  a  contract  to 
supply  publishers  with  drawings  of  maps  for  engraving  and  publication, 
cannot  be  specifically  enforced  (Baldwin  v.  Society  for  Diffusing  Useful 
Knowledge,  1838,  9  Sim.  393). 

Personal  Services. — As  has  been  already  noticed  (supra,  p.  657),  the 
Court  does  not  grant  specific  performance  of  contracts  for  personal  service, 
such,  for  instance,  as  contracts  of  hiring  and  service  (Rigby  v.  Connol,  1880, 
14  Ch.  D.  at  p.  487),  apprenticeship  (Be  Francesco  v.  Barnum,  1890,  45 
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Ch.  D.  at  p.  437),  or  agency  {Chinnock  v.  Sainsbury,  I860,  30  L.  J.   Ch. 
409). 

Reversions. — Contracts  for  the  sale  and  purchase  of  reversionary  interests, 
if  made — to  use  the  words  of  the  Sales  of  Eeversions  Act,  1867  (31  Vict. 
c.  4,  s.  1) — "  bond  fide  and  without  fraud  or  unfair  dealing,"  are,  it  is  con- 
ceived, specifically  enforceable,  the  former  rule,  that  a  purchaser  of  a 
reversion  must  prove  that  he  gave  a  full  price  {Hincksman  v.  Smith,  1827, 
3  Euss.  433),  having  been  virtually  abrogated  by  the  last-mentioned 
Act. 

Separation. — A  valid  contract  for  the  present  separation  of  husband 
and  wife  may  be  enforced  specifically  by  directing  the  execution  of  a  proper 
deed  for  that  purpose  {Wilson  v.  Wilson,  1848,  1  CI.  H.  L.  538);  but  a 
contract  providing  for  their  prospective  separation  is  unenforceable  ( West- 
meath  v.  Salisbury,  1831,  5  Bli.  N.  S.  at  p.  367).  Husband  and  wife,  when 
engaged  in  matrimonial  litigation  (as  to  this  limitation  of  the  proposition, 
see  and  compare  Cahill  v.  Cahill,  1883,  8  App.  Cas.  at  pp.  429-432,  and 
McGregor  v.  McGregor,  1888,  21  Q.  B.  D.  at  p.  430),  can  validly  contract 
with  one  another  for  a  present  separation  {Besant  v.  Wood,  1879,  12  Ch. 
1).  605),  provided  there  is  some  sufficient  consideration  for  the  contract 
( Wilson  v.  Wilson,  ubi  supra,  at  p.  574 ;  Gibbs  v.  Harding,  1870,  L.  E.  3 
Ch.  at  p.  339).  Formerly  such  a  contract  was  unenforceable  if  it  con- 
tained a  provision  for  the  father  giving  up  the  custody  of  bis  infant 
children  to  his  wife  {Hope  v.  Hope,  1857,  8  De  G.,  M.  &  G.  Ch.  at  p.  745); 
but  the  effect  of  the  Custody  of  Infants  Act,  1873  (36  &  37  Vict.  c. 
12,  s.  2),  has  been  to  remove  this  objection  to  the  specific  performance 
of  a  contract  for  separation  {Hart  v.  Hart,  1881,  18  Ch.  J),  at  pp. 
681,  682). 

Shares  and  Stock. — Although,  as  has  already  been  noticed  {supra,  p.  656), 
the  Court  will  not  specifically  enforce  a  contract  to  sell  Government  stock 
{Nutbrown  v  Thornton,  1804, 18  Ves.  Jun.  at  p.  161),  it  will  so  enforce,  at  the 
instance  either  of  the  vendor  or  of  the  purchaser,  contracts,  even  by  parol, 
for  the  sale  of  shares  in  companies  {Duncuft  v.  Albrecht,  1841, 12  Sim.  189) ; 
and  such  enforcement  may  be  had  though  the  vendor  be  only  equitably 
entitled  to  the  shares  {Paine  v.  Hutchinson,  1868,  L.  E.  3  Ch.  at  p.  390),  or 
though,  the  contract  being  one  governed  by  Stock  Exchange  rules,  the 
purchaser  sued  be  not  the  original  purchaser,  but  the  nominee  of  the 
purchasing  jobber  or  broker  {Evans  v.  Wood,  1867,  L.  E.  5  Eq.  9).  As  to 
whether,  and  in  what  cases,  if  any,  performance  of  a  contract  between  vendor 
and  purchaser  of  shares  in  a  company  can  be  enforced  by  means  of  an 
application  under  sec.  35  of  the  Companies  Act,  1862,  for  rectification  of 
the  company's  register  of  shareholders,  see  Ward  and  Henry's  case,  1867, 
L.  E.  2  Ch.  431 ;  Ex  parte  Sargent,.  187 '3,  L.  E.  17  Eq.  at  p.  276 ;  Ex  parte 
Shaw,  1877,  2  Q.  B.  D.  463,  477  et  seq. 

Ships.— By  sec.  57  of  the  Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
c.  60),  it  is  enacted  that,  without  prejudice  to  the  provisions  of  that  Act 
relating  to  the  exclusion  of  unqualified  persons  from  the  ownership  of 
British  ships,  interests  arising  under  contract  may  be  enforced  by  or  against 
owners  or  mortgagees  of  ships  in  respect  of  their  interest  therein  in  the 
same  manner  as  in  respect  of  any  other  personal  property.  Accordingly, 
the  Court  has,  it  is  conceived,  jurisdiction  to  adjudge  specific  performance 
of  contracts  for  sale  of  British  ships  {Batthyany  v.  Bouch,  1881,  50  L.  J.  Q.  B. 
421),  as  well  as,  in  certain  cases  {e.g.  Hart  v.  Hering,  1873,  8  Ch.  at  p.  866), 
of  non-British  ships.  In  Claringbould  v.  Curtis  (1852,  21  L.  J.  Ch.  541) 
specific  performance  of  a  contract  to  sell  a  barge  was  decreed. 
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Compensation. 

The  principle  of  compensation  in  connection  with  specific  performance 
is  a  creation  of  English  Courts  of  equity,  and  a  corollary  to  the  propositions 
underlying  their  peculiar  jurisdiction  as  to  enforcing  contracts  specifically. 
It  is  unknown  to  the  law  of  Scotland  (Stewart  v.  Kennedy,  1890,  15  App. 
Cas.  at  p.  102).  It  resembles  the  equitable  doctrine  of  part  performance  in 
this,  that  very  nearly  all  the  reported  cases  in  which  it  has  been  applied 
were  cases  of  contracts  relating  to  land,  or  some  interest  in  land.  Its 
assistance  may  be  invoked  either  by  the  vendor  or  by  the  purchaser ;  but 
it  goes  further  in  favour  of  the  latter  than  of  the  former.  For,  briefly 
stated,  it  amounts  to  this,  viz. :  (i.)  where  the  vendor  is  the  party  seeking 
to  enforce  the  contract,  and  he  can  perform  his  part  of  it  substantially, 
though  not  according  to  the  strict  letter  (so  that  he  would  be  unable  to 
maintain  an  action  at  common  law  upon  it),  then,  generally,  the  contract, 
if  in  other  respects  unobjectionable,  will  be  specifically  enforced  by  the 
Court,  the  vendor  compensating  the  purchaser  for  any  deficiency  in  value 
of  what  the  vendor  can  actually  convey  as  compared  with  what  he  con- 
tracted to  sell ;  but  (ii.)  where  the  purchaser  is  the  party  seeking  to  enforce 
the  contract,  he  is,  generally,  entitled  to  have  a  conveyance  from  the  vendor 
of  all  that  he  can  convey,  even  though  that  be  substantially  different  from 
the  expressed  subject-matter  of  the  contract  (so  that  the  vendor  could 
not  enforce  performance),  and,  in  addition,  to  be  allowed  compensation, 
commonly  by  way  of  abatement  from  the  purchase-money,  for  the 
difference. 

The  two  aspects  of  the  principle,  in  its  application  to  the  cases  of  (i.)  a 
vendor  plaintiff,  and  (ii.)  a  purchaser  plaintiff,  have  been  clearly  pointed  out 
by  Lord  Erskine  and  Lord  Eldon.  As  to  (i.),  Lord  Erskine  said,  in  Halsey 
v.  Grant  (1806,  13  Ves.  Jun.  at  pp.  77,  79),  "  Equity  does  not  permit  the 
forms  of  law  to  be  made  instruments  of  injustice ;  and  will  interfere 
against  parties  attempting  to  avail  themselves  of  the  rigid  rule  of  law  for 
unconscientious  purposes.  Where,  therefore,  advantage  is  taken  of  a  cir- 
cumstance that  does  not  admit  of  a  strict  performance  of  the  contract,  if  the 
failure  is  not  substantial,  equity  will  interfere.  If,  for  instance,  the  con- 
tract is  for  a  term  of  99  years  in  a  farm,  and  it  appears  that  the  vendor 
has  only  98  or  97  years,  he  must  be  non-suited  in  an  action :  but  equity 
will  not  so  deal  with  him ;  and  if  the  other  party  can  have  the  substantial 
benefit  of  his  contract,  that  slight  difference  being  of  no  importance  to  him, 
equity  will  interfere.  Thus  was  introduced  the  principle  of  compensation 
.  .  where  one  party  would  be  foiled  at  law,  but  the  other  may  have  the 
reasonable,  substantial  effect  of  his  contract,  compensation  shall  be  admitted ; 
not  where  the  effect  will  be  to  put  upon  him  something  constitutionally 
different  from  that  for  which  he  contracted."  And  again,  a  very  little 
later,  in  Alky  v.  Deschamps  (1806,  13  Ves.  Jun.  at  pp.  229,  222),  the  same 
Lord  Chancellor  said :  "  This  relief  [specific  performance]  .  .  .  was  followed 
by  another  class  of  cases,  equally  clear,  that  where  a  party  was  not  able  to 
perform  his  engagement  according  to  the  strict  letter,  if  the  failure  was 
not  substantial,  the  other  should  not  be  permitted  to  take  advantage  of  the 
strict  form." 

As  to  (ii.),  Lord  Eldon  said,  in  Mortlock  v.  Butter  (1804,  10  Ves.  Jun.  at 
p.  315)  :  "I  also  agree,  if  a  man,  having  partial  interests  in  an  estate, 
chooses  to  enter  into  a  contract,  representing  it,  and  agreeing  to  sell  it,  as 
his  own,  it  is  not  competent  to  him  afterwards  to  say,  though  he  has 
valuable  interests  he  has  not  the  entirety ;  and  therefore  the  purchaser 
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.shall  not  have  the  benefit  of  his  contract.  For  the  purpose  of  this  jurisdic- 
tion, the  person  contracting  under  such  circumstances  is  bound  by  the 
assertion  in  his  contract ;  and  if  the  vendee  chooses  to  take  as  much  as  he 
can  have,  he  has  a  right  to  that,  and  to  an  abatement ;  and  the  Court  will 
not  hear  the  objection  by  the  vendor,  that  the  purchaser  cannot  have  the 
whole." 

The  principle  under  discussion  is  open  to  the  criticism  that  to  give  to  a 
purchaser  the  remedy  of  specific  performance  of  part  of  a  contract,  and  also 
compensation  for  a  portion  of  the  subject-matter  of  the  contract  which  the 
vendor  is  unable  to  convey,  is  virtually  to  make  a  new  bargain  for  the 
parties  which  they  have  not  made  for  themselves  (see  per  Lord  Watson  in 
Stewart  v.  Kennedy,  1890,  15  App.  Cas.  at  p.  102).  The  danger  of  doing 
this  was  evidently  felt  by  Lord  Erskine  (see  Halsey  v.  Grant,  1806, 
13  Ves.  Jun.  at  p.  76) ;  but  he  nevertheless  was  enthusiastic  enough  about 
the  principle  of  compensation  to  say  of  it :  "  This  is  the  perfection  of  our 
jurisdiction.  If  the  rigid  construction  of  the  law  were  relaxed,  there  would 
be  no  safety ;  but  the  system  is  rendered  perfect  by  this  healing  power  of 
equity"  (S.  C.  at  p.  77). 

The  following  cases,  selected  out  of  the  many  which  occur  in  the 
Eeports,  may  serve  to  illustrate  the  application  and  limits  of  the 
principle : — 

(i.)  Vendor  Plaintiff— 

(a)  Specific  performance  with  compensation  granted  (Calcraft  v. 
Roebuck,  1790,  1  Ves.  Jun.  221 — 186  acres  sold  as  freehold,  two  acres  being 
in  fact  held  only  from  year  to  year). 

(b)  Specific  performance  with  compensation  refused  {Binks  v.  Lord 
Rokeby,  1818,  2  Swans,  at  p.  222 — estate  sold  as  tithe  free,  but  in  fact 
subject  to  tithe). 

(ii.)  Purchaser  Plaintiff — 

(c)  Specific  performance  with  compensation  granted  {Hooper  v.  Smart, 
1874,  L.  E.  18  Eq.  683 — contract  to  sell  the  entirety  of  freeholds,  the 
vendors  being  in  fact  entitled  to  a  moiety  only). 

{d)  Specific  performance  with  compensation  refused  {Edwards  Wood  v. 
Marjoribanks,  1860,  7  CI.  H.  L.  806 — contract  to  sell  advowson,  and  dis- 
covery by  purchaser,  after  acceptance  of  title,  that  the  living  was  subject  to 
a  Queen  Anne's  Bounty  mortgage). 

Other  cases  will  be  found  collected  in  Seton,  5th  ed.,  at  pp.  1879,  1880. 

It  is,  however,  to  be  observed  that  the  principle  of  compensation  will 
not  be  applied  at  the  instance  of  a  plaintiff  who  does  not  come  into  Court 
with  clean  hands,  as,  for  instance,  where  he  has  been  guilty  of  misrepresenta- 
tion (see  per  Plumer,  M.  E.,  in  Clermont  v.  Tasburgh,  1819,  1  Jac.  &  W.  at 
pp.  120, 121).  Nor  will  it  generally  be  applied  where  the  purchaser  was,  at 
the  time  of  entering  into  the  contract,  aware  of  the  defect,  whether  arising 
from  the  vendor's  inability  to  convey  the  whole  of  the  estate  the  subject  of 
the  contract  {Castle  v.  Wilkinson,  1870,  L  E.  5  Ch.  534),  or  from  a  patent 
misdescription  {Dyer  v.  Hargrave,  1805,  10  Ves.  Jun.  505) — though  secus  in 
the  case  of  a  latent  defect  {ibid,  at  p.  509) ;  nor  where  a  purchaser  has 
waived  the  right  to  compensation,  either  expressly,  or  impliedly  as  by 
taking  possession  {Burnett  v.  Brown,  1820,  1  Jac.  &  W.  168) ;  nor  where  the 
proper  amount  of  compensation  is  not  capable  of  being  ascertained  {Lord 
Brooke  v.  Rounthwaite,  1846,  5  Hare,  at  pp.  303-305);  nor  where  the 
enforcement  of  the  contract  against  the  vendor  would  be  prejudicial  to 
third  persons  interested  in  the  property  {Thomas  v.  Dering,  1837,  1  Keen, 
at  p.  747) ;  nor  where,  the  contract  saying  nothing  about  compensation,  the 
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purchaser  or  lessee  has  taken  his  conveyance  or  lease  {Clayton  v.  Leech, 
1889, 41  Ch.  D.  103). 

The  case  of  indemnity  against  a  defect  of  title  differs  in  some  respects 
from  compensation.  The  Court  will  not,  generally,  compel  a  purchaser  to 
take,  or  a  vendor  to  give,  an  indemnity  (see  and  compare  Halsey  v.  Grant, 
1806,  13  Ves.  Jun.  at  p.  79 ;  Horniblow  v.  Shirley,  1806,  13  Ves.  81 ; 
Balmanno  v.  Lumley,  1813,  1  Ves.  &  Bea.  at  p.  225). 

Thus  far  the  general  principles  of  the  Court,  applicable  in  cases  where 
there  is  no  special  contract  relative  to  compensation,  have  been  considered 
and  illustrated.  Where  there  is  an  express  stipulation  on  the  subject, — and 
not  only  in  conditions  of  sale  on  sales  by  public  auction,  but  also  in  formal 
agreements  for  sale  by  private  contract,  there  is  usually  a  clause  providing 
for  or  negativing  the  allowance  of  compensation, — the  special  contract 
between  the  parties  supersedes  or  supplements  the  general  rule,  and  the 
Court  is  remitted  to  the  duty  of  construing  the  contract  according  to  the 
ordinary  rules  of  construction  (see  per  Lord  Campbell  in  Gordingly  v. 
Cheeseborough,  1862,  4  De  G.,  F.  &  J.  Ch.  at  p.  385). 

Accordingly,  a  vendor  may  be  entitled  to  defeat  the  purchaser's  claim 
under  a  stipulation  for  compensation,  by  rescinding  the  contract  pursuant 
to  another  stipulation  empowering  him  so  to  do  (Mawson  v.  Fletcher,  1870, 
L.  R.  6  Ch.  91) ;  a  purchaser  may,  where  there  has  been  material  mis- 
representation in  the  particulars  of  sale,  successfully  resist  performance, 
notwithstanding  a  condition,  in  terms  binding  him  to  take  compensation  for 
any  mistakes  or  errors  in  the  particulars,  but  construed  by  the  Court  to 
apply  only  to  accidental  slips  {Dimmoch  v.  Hallett, .  1866,  L.  R.  2  Ch.  21) ; 
a  vendor  defendant  may,  notwithstanding  a  stipulation  providing  for  his 
making  compensation  for  errors  of  any  kind  in  the  description  of  the 
property,  be  relieved  from  compensating  the  purchaser  for  even  a  large 
deficiency  in  the  stated  quantity  of  the  land  sold,  where  there  is  also  a 
stipulation  expressly  negativing  compensation  for  error  in  the  admeasure- 
ments {Cordingly  v.  Cheeseborough,  1862,  4  De  G.,  F.  &  J.  Ch.  379) ;  and  a 
purchaser  may,  by  force  of  a  condition  of  sale  that,  if  any  error  in  the 
particulars  be  discovered,  compensation  shall  be  allowed  by  the  vendor, 
obtain  compensation  for  an  error  not  discovered  until  after  the  execution  of 
the  conveyance  {Palmer  v.  Johnson,  1884, 13  Q.  B.  D.  351). 

Damages. 

When  the  equitable  jurisdiction  in  relation  to  specific  performance  had 
become  established,  a  party  to  a  contract  falling  within  the  scope  of  that 
jurisdiction  had  two  remedies  open  to  him,  in  the  event  of  and  against  the 
other  party  refusing  or  omitting  to  perforin  his  part  of  the  contract :  he 
might  either  institute  a  suit  in  equity  for  specific  performance,  or  bring  an 
action  at  common  law  for  damages  for  the  breach.  And  that  being  so,  and 
partly,  perhaps,  because  it  was  content  with  its  victory  over  the 
opposition  of  the  Courts  of  law  to  its  peculiar  jurisdiction,  the  Court 
of  Chancery  appears  to  have  been  for  a  long  time  indisposed,  generally,  to 
give  relief  by  way  of  damages  for  breach  of  contract.  "  My  opinion  is," 
said  Lord  Eldon,  in  Todd  v.  Gee  (1810,  17  Ves.  Jun.  at  p.  278),  "  that  this 
Court  ought  not,  except  under  very  particular  circumstances,  as  there  may 
be,  upon  a  bill  for  the  specific  performance  of  a  contract  to  direct  an  issue, 
or  a  reference  to  a  Master,  to  ascertain  the  damages.  That  is  purely  at  law. 
It  has  no  resemblance  to  compensation." 

Experience,  however,  showed  that  cases  from  time  to  time  occurred  in 
which,  though  the  contract  sued  upon  was  one  of  which  specific  per- 
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formance  might,  in  accordance  with  the  principles  and  rules  of  the  Court  of 
Chancery,  be  granted,  justice  would  best  be  done  by  giving  damages;  and  it 
was  obviously  expedient  that,  in  such  a  case,  that  Court  should  not  send  its 
suitor  away  to  seek  relief  in  a  Court  of  law,  but  should  itself  dispose  of  the 
whole  matter.      Accordingly,  in  the  year  1858  an  Act,  usually  called  Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27),  was  passed,  by  the  second  section  of  which 
it  was  enacted  as  follows :— "  In  all  cases  in  which  the  Court  of  Chancery 
has  jurisdiction  to  entertain  an  application  for  an  injunction  against  the 
breach  -of  any  covenant,  contract,  or  agreement,  or  against  the  commission 
or  continuance  of   any  wrongful  act,  or  for  the   specific  performance  of 
any  covenant,  contract,  or  agreement,  it  shall  be  lawful  for  the  same  Court, 
if  it  shall  think  fit,  to  award  damages  to  the  party  injured,  either  in  addition 
to  or  in  substitution  for  such  injunction  or  specific  performance  ;  and  such 
damages  may  be  assessed  in  such  manner  as  the  Court  shall  direct."     It 
is   to  be  noticed  that  the  language  of  this  section  made  it  a  condition 
precedent  to  the  exercise  of  the  discretionary  power  of  awarding  damages 
thereby  conferred,  that  the  case  should  be  one  in  which  an  injunction  or 
specific  performance  might   be  granted.      Therefore,  where   ait  the   time 
of  the  commencement  of  the  litigation,  relief  by  way  of  specific  performance 
was  impossible, — as  where,  for  instance,  a  plaintiff  sought  to  enforce  the 
allotment   to  him  of  some  shares,  and  all  the  shares  had  been  allotted 
to  other  persons  before  the  filing  of  the  bill  {Ferguson  v.  Wilson,  1866,  L.  E. 
2  Ch.  77), — the  plaintiff  could  not,  under  Lord  Cairns'  Act,  get  damages. 
But  by   virtue  of   the   Judicature  Act,  1873    (see  ss.  16,  24  (7),  25  (11), 
and  76),  not  only  the  jurisdiction  under  Lord  Cairns'  Act,  but  also  all  the 
jurisdiction  in  relation  to  damages    which  previously  was  vested  in,  or 
capable    of  being  exercised   by,  the  common  law  Courts,  became  vested 
in  the  High  Court  of  Justice.     It  follows  that,  whether  the  High  Court 
can  or  cannot,  in  any  particular  case,  grant  specific  performance,  it  can 
give  damages  for  breach  of  the  contract ;  so  that  the  Court  has  now  a  much 
larger  power  than  it  had  under  Lord  Cairns'  Act ;  for  whereas,  under  that 
Act,  the  plaintiff  had  first  to  make  out  that  he  was  entitled  to  an  equitable 
remedy  before  he  could  get  damages  at  all,  now  he  may  come  to  the  Court 
and   say,    "  If   you   think  I  am  not  entitled  to  specific  performance  of 
the  whole  or  any  part  of  the  contract,  then  give  me  damages  "  (see  per  Kay, 
J.,  in  Elmore  v.  Pirrie,  1887,  57  L.  T.  N.  S.  at  p.  333,  and  per  Cotton,  L.J., 
in  Tamplin  v.  James,  1879,  15  Ch.  D.  at  p.  222).     Still,  in  a  case  in  which 
a  plaintiff  chose  to  bring  his  action  to  trial,  on  a  pleading  in  which,  alleging 
his  willingness  to  perform  and  offering  to  perform  a  contract,  he  claimed 
specific  performance,  and  added  a  merely  alternative  claim  for  damages  as  a 
substitute  for  specific  performance,  it  was  held  that  the  Judicature  Act,  1873, 
made  no  difference  to  the  construction  of  such  a  claim ;  and,  it  appearing 
that  the  plaintiff  had,  by  selling  the  property  in  question,  rendered  specific 
performance  impossible,  the  claim  for  damages  failed  also  (Hipgrave  v.  Case, 
1885,  28  Ch.  D.  356 ;    and  see  Zavery  v.  Pursell,  1888,  39  Ch.  D.  508,  in 
which   case,  however,   the   question  whether   damages   might  have  been 
given   under   the   Judicature  Act,  1873,  does  not   appear   to   have   been 
considered). 

Lord  Cairns'  Act — which  applied  to  cases  where  the  damages  were 
merely  nominal,  as  well  as  to  those  where  they  were  substantial — was 
repealed  in  the  year  1883  by  the  Statute  Law  Eevision  Act  of  that  year 
(46  &  47  Yict.  c.  49),  but  the  jurisdiction  of  the  Court  under  the  repealed 
Act  has  not  been  affected  by  the  repeal,  being  preserved  by  sec.  5  of  the 
repealing  Act  itself   (see  Sayers  v.  Collyer,  1884,  28  Ch.  D.  at  p.  107). 
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Nowadays,  however,  a  plaintiff  suing  upon  a  contract  will  generally,  it  is 
conceived,  prefer  to  invoke,  as  regards  damages,  the  Court's  power  under  the 
Judicature  Act,  1873,  rather  than  the  jurisdiction  which  Lord  Cairns'  Act 
conferred. 

The  following  cases  may  be  referred  to  as  illustrations  of  the  manner  in 
which  the  Court  of  Chancery,  and  the  Chancery  Division  of  the  High  Court, 
successively  have,  since  the  passing  of  Lord  Cairns'  Act,  exercised  their 
respective  powers  of  granting  relief  by  way  of  damages  : — 

Soames  v.  Edge  (1860,  John.  669) — B.  having  agreed  to  build  a  house  on 
land  of  A.'s,  and  to  accept  from  A.  a  lease  of  the  land  and  house,  which  lease 
A.  agreed  to  grant  when  the  house  should  have  been  built,  it  was  held, 
on  B.  making  default  in  building,  that  A.  was  entitled  to  damages  for  the 
non-building,  and  also  to  specific  performance  of  the  contract  to  accept 
a  lease. 

Jaques  v.  Millar  (1877,  6  Ch.  D.  153) — A.  having  agreed  to  take  a  lease 
of  works  belonging  to  B.  for  the  purpose,  as  B.  knew,  of  carrying  on  there  an 
oil-refiner's  business,  and  having,  owing  to  B.'s  refusal  to  grant  tbe  lease, 
been  delayed  for  fifteen  weeks  in  commencing  the  business,  it  was  held  that 

A.  was  entitled  to  judgment  for  specific  performance,  and  also  to  damages 
(which  the  judge  assessed  at  the  trial)  for  loss  of  business  profits  during 
the  fifteen  weeks. 

Royal  Bristol  Permanent  Building  Society  v.  Bomash  (1887,  35  Ch.  D. 
390) — Judgment  for  specific  performance  of  a  contract  for  sale  of  houses, 
and  for  payment  by  the  vendor  to  the  purchaser  of  damages  for  (1)  the 
latter's  loss  of  a  tenant  by  reason  of  the  vendor  having  failed  to  give 
possession  on  the  day  fixed  for  completion,  and  (2)  deterioration  of 
the  property  subsequently  to  the  contract. 

Foster  v.  Wheeler  (1888,  38  Ch.  D.  130)— Contract  between  A.  and  B., 
that  B.  would  enter  into  an  agreement  with  A.'s  landlord  for  a  lease  of 
a  house  in  A.'s  occupation,  and  that  thereupon  A.  would  surrender  his  lease. 

B.  having  refused  to  perform  her  part  of  this  contract,  it  was  held  that, 
though  specific  performance  could  not  be  granted,  A.  was  entitled  to 
damages  for  B.'s  breach  of  contract. 

In  connection  with  this  subject  of  damages,  it  is  to  be  remembered  that, 
upon  a  contract  for  sale  and  purchase  of  real  estate,  if  the  vendor,  without 
fraud,  is  incapable  of  making  a  good  title,  the  intending  purchaser  is 
not  entitled  to  recover  compensation  in  damages  for  the  loss  of  his 
bargain.  Even  if  a  person  enters  into  a  contract  to  sell  real  estate, 
knowing  that  he  has  no  title  to  it,  nor  any  means  of  acquiring  it,  the 
intending  purchaser  cannot,  by  an  action  founded  on  breach  of  the  contract, 
recover  any  damages  beyond  expenses  actually  incurred  (e.g.  costs  of  and 
incidental  to  investigation  of  the  title,  which  he  may  recover  in  the  nature 
of  damages).  Other  damages  he  can  only  recover  by  means  of  an  action  for 
deceit,  in  which  he  would,  in  order  to  succeed,  have  to  prove  actual  fraud  on 
the  part  of  the  vendor  (see  Bain  v.  Fothergill,  1873-74,  L.  E  7  H.  L.  at 
pp.  201,  207 ;  In  re  Scott  and  Alvarez'  Contract,  [1895]  1  Ch.  at  p.  627 ; 
Gas  Light  and  Coke  Co.  v.  Towse,  1887,  35  Ch.  D.  at  p.  543 ;  and  Sugden, 
Vendors  and  Purchasers,  13th  ed.,  p.  300). 

Where  a  case  for  damages  is  made,  the  damages  are  sometimes  assessed 
by  the  judge  at  the  trial,  and  the  judgment  directs  payment  of  the  amount 
so  assessed ;  otherwise,  the  judgment  directs  an  inquiry  to  be  made  as  to 
what  damages  have  been  sustained  by  the  plaintiff,  or  as  to  what  sum  of 
money  ought  to  be  allowed  and  paid  by  the  defendant  to  the  plaintiff 
by.  way  of   damages,  with  a  consequential  direction  for  payment  of  the 
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damages  when  certified  (for  Forms,  see  Seton,  5th  ed.,  pp.   1833,  188G 
1887). 

Where,  upon  the  defendant's  non-compliance  with  a  judgment  for 
specific  performance,  the  plaintiff  obtains  an  order  for  rescission  of  the 
contract,  he  cannot,  according  to  Henty  v.  Schroder  (1879,  12  Ch.  D.  666,  a 
decision  which  seems  open  on  this  point  to  criticism),  have  also  an  order 
for  damages  for  breach  of  the  contract. 

Injunction. 

The  power  of  granting  an  injunction,  "  the  strong  arm  of  equity,"  as 
an  American  judge  has  called  it  (Mr.  Justice  Baldwin,  quoted  in  2 
Story's  Equit.  Jurispr.,  13th  ed.,  p.  264,  note),  is  a  very  valuable  and 
efficient  instrument  of  the  Court  in  dealing  with  questions  of  specific 
performance,  and  has  in  times  past,  like  specific  performance,  en- 
countered and  overcome  no  little  hostility  on  the  part  of  common  law 
tribunals.  To  restrain  by  injunction  the  doing  of  acts  contravening  the 
stipulations  of  a  contract  operates,  in  effect,  to  enforce  those  stipulations 
specifically  (see  Lumley  v.  Wagner,  1852, 1  De  G-.,  M.  &  G.  Ch.  at  pp.  615,  616  ; 
and  per  Kay,  L.J.,  in  Davis  v.  Corporation  of  Leicester,  [1894]  2  Ch.  at  p. 
231).  And  so,  where  a  contract  contains  positive  as  well  as  negative  terms, 
and  the  former  are  capable  of  being  specifically  enforced  (as,  for  instance,  in 
Rankin  v.  Huskisson,  1830,  4  Sim.  13),  the  enforcement  of  the  whole  of  the 
contract  may  be  effected  by  means  of  a  judgment  directing  performance  of 
the  positive  terms,  and  restraining  by  injunction  the  breach  of  any  of  the 
negative  terms. 

In  the  noteworthy  case  of  Lumley  v.  Wagner  (1852, 1  De  G-.,  M.  &  G.  Ch. 
604)  Lord  St.  Leonards  went  a  step  further,  and,  dealing  with  a  con- 
tract between  Mr.  Lumley  and  Mademoiselle  Wagner,  by  which  she  agreed 
to  sing  at  his  theatre  during  a  period  of  three  months  and  not  to  sing  else- 
where during  that  period,  he  granted  an  injunction  to  restrain  a  breach  of  the 
negative  stipulation,  although  the  performance  of  the  positive  stipulation 
could  not  have  been  specifically  enforced.  This  decision,  and  some  few  similar 
ones,  before  and  after  its  date,  which  are  to  be  found  in  the  Eeports,  must 
be  regarded,  it  is  conceived,  as  instances  of  an  exception  from  the  general 
rule  already  adverted  to  (supra,  p.  657),  that  a  partial  specific  performance 
will  not  be  granted  where  the  Court  cannot  enforce  the  whole  of  the  con- 
tract. The  exception  appears  to  be  limited  to  cases  in  which  the  contract 
contains  (as  in  Lumley  v.  Wagner)  an  express,  as  distinguished  from  an 
implied,  negative  term ;  a  ground  of  distinction  which  no  less  eminent  an 
authority  than  Lord  Selborne  has  characterised  as  "highly  artificial  and 
technical "  ( Wolverhampton,  etc.,  Rwy.  Co.  v.  L.  &  N.-  W.  Rwy.  Co.,  1873,  L.  E. 
16  Eq.  at  p.  440).  For  "  every  agreement  to  do  a  particular  thing  in  one 
sense  involves  a  negative.  It  involves  the  negative  of  doing  that  which  is 
inconsistent  with  the  thing  you  are  to  do  "  (per  Lindley,  L.J.,  in  Whitwood 
Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  at  p.  426).  Accordingly,  the  prac- 
titioner will  probably  do  well  to  follow  the  high  authority  just  cited  in 
looking  upon  Lumley  v.  Wagner  "  rather  as  an  anomaly,  to  be  followed  in 
cases  like'  it,  but  an  anomaly  which  it  would  be  dangerous  to  extend  "  (see 
the  last-cited  case  at  p.  428 ;  also  Fothergill  v.  Rowland,  1873,  L.  E.  17  Eq. 
at  p.  141 ;  and  Davis  v.  Foreman,  [1894]  3  Ch.  654).  "  The  tendency  of 
recent  decisions  .  .  ...  is  towards  this  view — that  the  Court  ought  to  look 
•at  what  is  the  nature  of  the  contract  between  the  parties ;  that  if  the  con- 
tract as  a  whole  is  the  subject  of  equitable  jurisdiction,  then  an  injunction 
may  be  granted  in  support  of  the  contract  whether  it  contain  or  does  not 
vol.  xi.  43 
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contain  a  negative  stipulation ;  but  that  if,  on  the  other  hand,  the  breach 
of  the  contract  is  properly  satisfied  by  damages,  then  that  the  Court  ought 
not  to  interfere  whether  there  be  or  be  not  the  negative  stipxilation  "  (per 
Fry,  L.J.,  in  Bonnell  v.  Bennett,  1883,  22  Ch.  D.  at  p.  837). 

Besides  the  cases  in  which  an  injunction  is  used  by  the  Court  as  an 
instrument  for  enforcing  specific  performance,  there  are  many  in  which 
the  grant  of  an  injunction  may  be  incidental  to  proceedings  for  such 
enforcement.  If,  for  instance,  A.  had  agreed  to  sell  an  estate  to  B.,  and 
then  threatened  to  deal  with  the  estate  in  such  a  <  manner  as  to  prevent 
himself  from  performing  his  contract,  the  Court,  in  an  action  by  B.  for 
specific  performance,  would  interfere,  by  interlocutory  injunction,  to  restrain 
any  such  improper  dealing  by  A.  (see  Heathcote  v.  North  Staffordshire  Rwy. 
Co.,  1850, 2  Mac.  &  G-.  at  p.  112 ;  and  Hadley  v.  The  London  Bank  of  Scotland, 
1865,  3  De  G-.,  J.  &  S.  Ch.  at  p.  70).  For'  another  instance,  see  Attwood  v. 
Barham,  1826,  2  Euss.  186.  And,  in  some  cases  of  sales  of  land  to  railway 
companies  (e.g.  Allgood  v.  Merrybent,  etc.,  Rwy.  Co.,  1886,  33  Ch.  D.  571), 
after  judgment  directing  payment  of  the  purchase-money  and  default  in 
payment,  an  injunction  has,  at  the  instance  of  the  unpaid  vendor,  been 
granted,  restraining  the  company  from  running  trains  over  the  land,  and 
from  continuing  in  possession  of  it. 

The  jurisdiction  exercised  in  granting  injunctions  is  in  an  eminent 
degree  discretionary  (Low  v.  Innes,  1864,  4  De  G-.,  J.  &  S.  Ch.  at  p.  290 ; 
Dietrichsen  v.  Cabburn,  1846,  2  Ph.  Ch.  at  p.  53) ;  but  Lord  Cairns'  Act 
(quoted  supra,  p.  671)  has  not  altered  the  settled  principles  upon  which 
Courts  of  equity  previously  acted  in  interfering  by  way  of  injunction 
(Shelf er  v.  City  of  London,  etc.,  Co.,  [1895]  1  Ch.  287). 

The  Action, 
tribunal. 

Actions  for  the  specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estates,  including  contracts  for  leases,  are,  by  sec.  34 
of  the  Judicature  Act,  1873,  expressly  assigned  (subject  to  the  powers 
of  transfer  exercisable  under  the  Judicature  Acts  and  Eules  of  Court) 
to  the  Chancery  Division  of  the  High  Court  of  Justice.  Actions  for 
the  specific  performance  of  other  contracts  are  not  expressly  assigned  to 
any. Division  of  the  Court,  but  in  practice  they  mostly  find  their  way  to  the 
Chancery  Division. 

County  Courts  have  a  concurrent  (but  not  exclusive)  jurisdiction,  and 
can  exercise  all  the  power  and  authority  of  the  High  Court,  in  actions  for 
specific  performance  of  agreements  for  the  sale,  purchase,  or  lease  of  any 
property,  where  in  the  case  of  sale  or  purchase  the  purchase-money,  or  in 
the  case  of  a  lease  the  value  of  the  property,  does  not  exceed  the  sum  of 
,£500  (see  Foster  v.  Beeves,  [1892]  2  Q.  B.  255);  and  in  relation  to  such 
actions  the  County  Court  judge  has  all  the  powers  and  authorities  of  a 
judge  of  the  Chancery  Division  (County  Courts  Act,  1888,  s.  67).  But 
where,  in  an  action  for  specific  performance  on  the  equity  side  of  the 
Mayor's  Court  of  London,  it  appeared  that  the  whole  cause  of  action  had 
not  arisen  within  the  jurisdiction  of  that  Court,  the  defendants  were  held 
to  be  entitled  to  a  writ  of  prohibition  (Bowler  v.  Barberton,  etc.,  Syndicate, 
[1897]  1  Q.  B.  164). 

It  may  here  be  mentioned  that,  in  certain  cases  of  agreements  for  sale  of 
Irish  holdings,  the  Irish  Land  Commission  has  jurisdiction  to  make  a  decree 
for  specific  performance,  by  virtue  of  the  Land  Law  (Ireland)  Act,  1887 
(50  &  51  Vict.  c.  33),  s.  22. 
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PARTIES, 


The  general  rule  is  that  the  parties  to  a  specifically-enforceable  con- 
tract, and  they  alone,  are  the  proper  parties  to  an  action  for  enforcing 
specific  performance  of  it  (see  Tasker  v.  Small,  1837,  3  Myl.  &  Cr.  at  p.  68). 
But  there  are  various  events  and  circumstances  which  modify,  or  create 
exceptions  from,  this  rule. 

(i.)  The  death  of  a  party  may  occur  before  the  contract  has  been  carried 
into  effect. 

If  the  contract  is  for  sale  of  realty,  and  the  vendor  dies  before  com- 
pletion, his  personal  representative  may  sue,  or  be  sued  by,  the  purchaser. 
It  was  the  practice  of  the  Court  of  Chancery  to  require  the  vendor's  heir  or 
devisee  to  be  made  a  party  to  such  a  suit  (Roberts  v.  Marchant,  1843,  1  Ph. 
Ch.  at  pp.  373,  374);  but  it  is  conceived  that,  where  the  date  of  the 
vendor's  death  is  subsequent  to  the  1st  January  1898  (the  date  of  the  coming 
into  operation  of  the  Land  Transfer  Act,  1897,  establishing  a  "  real  repre- 
sentative "),  it  will  not  generally  be  necessary,  in  the  first  instance  at  any 
rate,  to  make  his  heir  or  devisee  a  party,  whether  it  be  his  personal 
representative  or  the  purchaser  who  is  plaintiff  in  the  action  (see  and  con- 
sider ss.  1,  2,  3,  and  25  of  the  Land  Transfer  Act,  1897,  and  Order  16,  r.  8). 
If,  on  the  other  hand,  the  purchaser  dies  before  completion  of  a  contract  for 
sale  of  realty,  and  the  death  is  subsequent  to  the  1st  January  1898,  it  is 
conceived  that  prima  facie,  by  virtue  of  the  last-mentioned  Act  and  rule,  his 
personal  representative  may  be  sued  by,  or  may  sue,  the  vendor ;  but  that 
if,  or  so  soon  as,  there  has  been  such  an  assent  or  conveyance  by  the  personal 
representative  as  is  mentioned  in  sec.  3  of  the  Act,  the  purchaser's  devisee 
or  heir  (as  the  case  may  be)  ought  to  be  made  a  party  to  the  action.  (As  to 
the  old  practice  in  such  cases,  see  Buckmaster  v.  Harrop,  1802,  1807,  7  Ves. 
Jun.  at  p.  343 ;  13  Ves.  Jun.  at  p.  472 ;  Broome  v.  Monch,  1805,  10  Ves. 
Jun.  at  p.  611 ;  Townsend  v.  Champernowne,  1821,  9  Price  Ex.  130 ;  and  as 
to  cases  where  the  heir  is  an  infant,  see  the  Trustee  Act,  1893,  s.  26  (ii.)  (a), 
and  s.  31.) 

If  the  vendor  has  left  a  widow  who,  but  for  the  contract,  would  be 
entitled  to  dower  or  freebench,  she  should  be  made  a  party  to  the  pur- 
chaser's action,  and  the  contract  may  be  enforced  against  her  (see  the  Dower 
Act,  1833,  s.  5  ;  Hinton  v.  Hinton,  1755,  2  Ves.  638).  A  contract  to  take  a 
lease  may  be  enforced  against  the  proposed  lessee's  executors,  but  the 
Court  will  take  care  that  the  lease  is  so  framed  as  not  to  impose  personal 
liability  upon  them  (Stephens  v.  Hotham,  1855,  1  Kay  &  J.  571). 

Where  the  performance  of  a  contract  requires  the  exercise  of  personal 
skill  or  taste  by  one  party,  his  death  puts  an  end  to  the  contract,  and  his 
executors  are  under  no  liability  in  respect  of  it  (see  per  Parke,  B.,  in  Siboni 
v.  Kirhman,  1836,  1  Mee.  &  W.  at  p.  423). 

(ii.)  There  may  have  been  an  assignment.  In  such  a  case,  the  assignee 
of  the  benefit  of  the  contract  may  generally  sue  for  performance  (making 
the  assignor  a  party);  unless  the  contract  is  one  which  requires  some 
personal  skill  or  discretion  for  its  performance  by  the  assignor,  or  is  other- 
wise personal  to  him,  or  being,  for  instance,  an  agreement  for  a  lease,  con- 
tains a  stipulation  prohibiting  assignment  of  the  lease  (see  Crosbie  v.  TooJce, 
1833, 1  Myl.  &  K.  431 ;  BucMand  v.  Papillon,  1866,  L.  R.  2  Ch.  67 ;  S.  C. 
L.  R.  1  Eq.  at  p.  481 ;  O'Herlihy  v.  Hedges,  1803, 1  Sch.  &  Lef.  123 ;  9  R.  R. 
23 ;  Flood  v.  Finlay,  1811,  2  Ball.  &  B.  9 ;  12  R.  R.  55). 

If  A.,  after  contracting  to  sell  or  let  property  to  B.,  conveys  it  to  C.,  an 
action  for  specific  performance  of  the  contract  may  generally  be  maintained 
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by  B.,  not  only  against  A.,  but  also  against  C,  unless  the  latter  has  obtained 
the  legal  estate  for  value  and  without  notice  of  the  contract  {e.g.  Meux  v. 
Malfby,  1818,  2  Swans.  277). 

(hi.)  In  cases  of  agency.  Where  persons  contract  expressly  as  agents  for 
named  principals,  the  principals  are,  generally,  the  only  proper  parties  to 
sue  or  be  sued  {Ex  parte  Hartop,  1806,  12  Ves.  Jun.  at  p.  352).  Where, 
however,  an  agent  contracts  in  his  own  name,  the  unnamed  principal  may, 
generally,  sue  or  be  sued  (provided  the  contract  is  not  personal  to  the 
apparent  principal  [see  (ii.)  above])  without  the  agent  being  made  a  party ; 
but  the  agent  also  is  liable  to  be  sued  {Higgins  v.  Senior,  1841,  8  Mee  &  W. 
834;  Saxon  v.  Make,  1861,  29  Beav.  438;  Fowler  v.  Rollins,  1872,  L.  B.  7 
Q.  B.  at  p.  624).  And  directors  of  companies  are  in  the  same  position, 
as  regards  liability  upon  contracts,  as  other  agents  {Ferguson  v.  Wilson, 
1866,  L.  E.  2  Ch.  at  p.  89;  Kay  v.  Johnson,  1864,  2  Hem.  &  M.  at 
p.  123). 

In  some  cases,  e.g.  where  an  agent  claims  to  be  personally  interested 
{Heard  v.  Pilley,  1869,  L.  B.  4  Ch.  at  p.  551),  or  where  an  auctioneer,  as 
agent  for  both  parties  to  a  sale,  is  holding  a  deposit  of  large  amount  {Earl 
of  Egmont  v.  Smith,  1877,  6  Ch.  D.  at  pp.  474,  475),  an  agent  may  properly 
be  joined  as  a  party  to  the  action.  And  it  may  here  be  mentioned  that 
there  are  cases  in  which  a  company  may  be  sued  upon  a  contract  made  by 
its  projectors  before  its  incorporation  (see  and  compare  Edwards  v.  Grand 
Junction  Bwy.  Co.,  1836,  1  Myl.  &  Cr.  at  p.  672 ;  Eastern  Counties  Ewy.  Co. 
v.  Hawkes,  1855,  5  CI.  H.  L.  331 ;  and  Preston  v.  Liverpool,  etc.,  Ewy.  Co., 
1856,  ibid.  605). 

(iv.)  There  are  cases  not  falling  within  any  of  the  foregoing  heads,  in 
which  a  third  person,  not  named  as  a  party  to  a  contract,  may  sue  or  be 
sued  upon  or  in  connection  with  it.  Thus,  if  the  contract,  though  in  form 
made,  between  A.  and  B.,  is  intended  to  secure  a  benefit  to  C,  so.  that  C-  is 
entitled  to  say  he  has  a  beneficial  right  as  cestui-que  trust  under  it,  C.  may 
enforce  the  contract  against  A.  and  B.  {Candy  v.  Gandy,  1885,  30  Ch.  D.  at 
p.  67).  Again,  children  born  of  a  marriage  in  contemplation  of  which  a 
settlement  was  executed  under  which  they  are  interested,  may  sue  for  the 
execution  of  that  settlement  {Green  v.  Eaterson,  1886,  32  Ch.  D.  at  p.  106 ; 
and  cp.  Hill  v.  Gomme,  1839,  5  Myl.  &  Cr.  250).  And  a  third  person,  who 
is  in  possession  of  land,  the  subject  of  the  contract,  and  will  be  affected  by 
the  judgment  {Bishop  of  Winchester  v.  Mid-Hants  Ewy.  Co.,  1867,  L.  R. 
5  Eq.  at  p.  21),  or  who  claims  an  interest  in  the  purchase-money  on  the 
ground  of  some  agreement  with  the  vendor  {West  Midland  Ewy.  Co.  v. 
Nixon,  1863, 1  Hem.  &  M.  at  p.  181),  may  properly  be  joined  as  a  defendant 
to  an  action  for  specific  performance  of  the  contract. 

(v.)  Where  the  contract  sued  upon  relates  to  registered  land  or  a 
registered  charge.  In  such  cases,  the  Court  may  cause  third  persons,  who 
have  registered  estates  or  rights  in  the  land  or  charge,  or  have  entered  up 
notices,  charges,  or  inhibitions  against  the  same,  to  appear  in  the  action, 
and  show  cause  why  the  contract  should  not  be  specifically  performed 
(Land  Transfer  Act,  1875,  s.  93). 

PLEADING. 

A  plaintiff  should  take  care,  in  his  statement  of  claim,,  to  plead  a 
complete,  clear,  and  specifically-enforceable  contract.  Otherwise,  in  the 
event  of  there  being  default  in  delivery  of  a  defence,  he  will  not  be  in 
a  position  to  obtain  judgment  under  Order  27,  r.  11 ;  for,  on  an  appli- 
cation under  that  rule,  he  will  not  be  allowed  to  supplement  his  pleading 
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by  putting  in  the  written  agreement  (if  any)  or  other  evidence  (Smith  v. 
Buchan,  1888,  36  W.  R.  631). 

A  defendant  should  take  care  to  plead  distinctly,  in  his  defence,  every 
ground  of  defence  which  may,  in  the  particular  case,  he  available,  e.g.  non- 
compliance with  the  provisions  of  the  Statute  of  Frauds  (Order  19,  r.  15; 
Odhams  Brothers  v.  Brunning,  1896,  74  L.  T.  N.  S.  370 ;  James  v.  Smith, 
[1891]  1  Ch.  at  p.  389). 

If  what  the  defendant  wants  is  not  simply  to  defeat  the  plaintiff's 
claim, — if,  for  instance,  he  desires  rescission,  setting  aside,  or  rectifica- 
tion of  the  contract,  or  repayment  of  deposit, — he  should  counterclaim 
for  it. 

GROUNDS   OF   DEFENCE. 

Generally,  it  is  a  good  defence  to  show  that  the  particular  case  before 
the  Court  falls  within  some  or  one  of  those  classes  of  cases  already  adverted 
to  {supra,  pp.  656,  657),  in  which  the  Court  declines,  as  a  rule,  to  enforce 
specific  performance.  It  may,  however,  be  convenient  to  the  practitioner 
to  have  this  general  statement  supplemented  by  some  concise  particulars 
of  the  principal  grounds  of  defence,  upon  which,  when  the  circumstances 
of  the  particular  case  render  any  of  them  appropriate  and  available,  a 
defendant  to  an  action  for  specific  performance  may  rely. 

Ambiguity. — Where  the  terms  of  a  contract  are  ambiguous,  the  Court  may 
on  that  ground  refuse  to  enforce  it  (Clowes  v.  Higginson,  1817, 1  Ves.  &  Bea. 
at  p.  533 ;  Harnett  v.  Yielding,  1805,  2  Sch.  &  Lef.  at  p.  558 ;  9  R.  R.  at 
p.  104 ;  and  see  the  cases  cited  infra  under  the  head  Uncertainty). 

Breach  of  Trust. — The  Court  will  not  give,  even  to  an  innocent  pur- 
chaser, the  relief  of  specific  performance,  where  trustees  have  contracted  to 
sell  to  him  under  circumstances  rendering  the  sale  a  breach  of  trust  on 
their  part  (Ord  v.  Noel,  1820,  5  Madd.  438) ;  and  a  purchaser  or  intended 
lessee  may  set  up  such  a  breach  by  way  of  defence  (Dunn  v.  Flood,  1885, 
28  Ch.  D.  at  p.  593 ;  Tolson  v.  Sheard,  1876,  5  Ch.  D.  at  p.  25 ;  see,  too, 
p.  657  supra).  Other  cases  illustrating  this  principle  are  Dance  v.  Golding- 
ham,  1873,  L.  R.  6  Ch.  at  pp.  911,  913;  and  Oceanic,  etc.,  Co.  v.  Sutherberry, 
1880,  16  Ch.  D.  at  p.  244. 

Condition. — It  may  afford  a  defence  that  the  contract  was,  in  its 
inception,  conditional  or  contingent,  and  has  not  become  absolute  (Regent's 
Canal  Co.  v.  Ware,  1857,  23  Beav.  at  p.  586),  or  that  some  condition 
precedent  has  not  been  performed  by  the  plaintiff  ( Williams  v.  Brisco,  1882, 
22  Ch.  D.  at  p.  449),  or  cannot  be  fulfilled  (Modlem  v.  Snowball,  1861,  31 
L.  J.  Ch.  44). 

Consideration. — That  absence  of  consideration  may  be  a  ground  of 
defence  has  already  been  indicated  (supra,  p.  657).  Reference  may  also 
be  made,  on  this  topic,  to  Cochrane  v.  Willis,  1865,  L.  R.  1  Ch.  at  pp.  63,  64, 
and  to  the  observations  of  Lindley,  L.J.,  in  Stephens  v.  Green,  [1895]  2  Ch. 
at  p.  162.  With  respect  to  inadequacy  of  consideration,  see  infra,  under 
the  head  Hardship. 

Corporation. — Inasmuch  as,  subject  to  some  exceptions  based  upon  con- 
venience (see  cases  cited  in  Young  &  Co.  v.  Mayor,  etc.,  of  Royal  Leamington 
Spa,  1883,  8  App.  Cas.  at  pp.  524,  525)  or  authorised  by  statute  (e.g.  the 
Companies  Clauses  Consolidation  Act,  1845,  s.  97,  and  the  Companies  Act, 
1867,  s.  37),  the  general  rule  of  law  is  that  a  corporation  cannot  bindingly 
contract  otherwise  than  under  its  common  seal,  the  fact  that  the  contract 
sued  on  is  not  under  seal  may  be  a  defence  (e.g.  Mayor,  etc.,  of  Oxford  v.  Crow, 
[1895]  3  Ch.  535).     But  this  defence  will  not  avail  where  there  has  been 
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part  performance  (see  eases  cited  in  Melbourne  Banking  Corporation  v. 
Brougham,  1878-79,  4  App.  Cas.  at  p.  169). 

Default  of  Plaintiff. — A  defendant  may  successfully  resist  performance 
by  establishing  that  the  plaintiff  has  not  performed  some  essential  term, 
express  or  implied,  of  the  contract,  which  was  performable  by  him  (e.g. 
Tildesley  v.  Clarkson,  1852,  30  Beav.  at  p.  426),  or,  being  a  tenant  for  life, 
has  omitted  to  take  some  step  which  he  ought,  pursuant  to  the  Settled 
Land  Acts,  to  have  taken  (per  Lindley,  L.J.,  in  Mogridge  v.  Clapp,  [1892] 

3  Ch.  at  p.  395),  or  has  not  fulfilled  some  material  representation,  as  to  his 
own  future  plans  or  acts,  made  by  him  at  the  time  of,  and  as  an  induce- 
ment for,  the  contract  (Beaumont  v.  Dukes,  1822,  Jac.  at  pp.  424-426 ;  Lamare 
v.  Dixon,  1873,  L.  E.  6  H.  L.  at  p.  428),  provided,  of  course,  that  the 
defendant  has  not  waived  or  occasioned  the  default.  Again,  it  is  a  ground 
of  defence  that  the  plaintiff  has  disabled  himself  from  effectually  performing 
his  part  of  the  contract  by  committing  an  act  of  bankruptcy,  or  a  felony  • 
{Franklin  v.  Lord  Brownlow,  1808, 14  Ves.  Jun.  at  pp.  556, 557 ;  Willingham  v. 
Joyce,  1796,  3  Ves.  Jun.  at  p.  169),  or  has  been  wilfully  guilty  of  acts  or 
omissions  disentitling  him  to  relief  (e.g.  Gregory  v.  Wilson,  1852,  9  Hare, 
■at  p.  686). 

Delay. — A  binding  contract  may  be  constituted  by  offer  and  acceptance; 
but  where  the  accepting  party  is  plaintiff,  and  his  acceptance  has  been 
unreasonably  delayed,  the  defendant  may  plead  no  contract  (e.g.  Williams 
v.  Williams,  1853,  17  Beav.  at  p.  216). 

Further,  though  the  contract  be  admitted,  a  defence  may  be  raised  by 
showing  that  there  has  been  undue  delay  by  the  plaintiff  in  perform- 
ing his  part  of  the  contract,  or  in  commencing  (Levy  v.  Stogdon,  [1898] 
1  Ch.  at  p.  484)  or  prosecuting  his  action ;  particularly  where  the  subject- 
matter  of  the  contract  is  of  a  speculative  or  fluctuating  character,  as,  for 
instance,  a  reversionary  interest,  or  a  tavern  (Spurrier  v.  Hancock,  1799, 

4  Ves.  Jun.  667;  Mills  v.  Haywood,  1877,  6  Ch.  D.  p.  202);  unless,  indeed, 
the  defendant  has  himself  occasioned  the  delay,  or  has  waived  his  right  to 
•object  on  the  score  of  it.  But  a  purchaser's  delay  may  be  excused  if  he 
has,  to  the  vendor's  knowledge,  been  in  possession  under  the  contract 
■{Mills  v.  Hayvjood,  ubi  supra). 

Where  time  is  of  the  essence  of  a  contract,  either  expressly  by  virtue  of 
&  stipulation  to  that  effect,  or  impliedly,  by  reason  of  the  nature  of  the 
subject-matter  (e.g.  a  public-house  sold  as  a  going  concern,  Tadcaster  Tower 
Brewery  Co.  v.  Wilson,  [1897]  1  Ch.  at  p.  711),  or  of  the  surrounding 
circumstances  (Tilley  v.  Thomas,  1867,  L.  B.  3  Ch.  at  p.  67),  non-observance 
of  such  time  is  generally  fatal ;  and  though  the  time  for  completion  may 
originally  not  have  been  essential,  one  party  may,  after  improper  delay  by 
the  other  party,  make  it  essential,  by  notice  fixing  a  reasonable  time  within 
which  the  contract  must  be  completed  (Green  v.  Sevin,  1879,  13  Ch.  D.  589, 
and  cases  there  cited). 

On  the  other  hand,  though  the  case  be  one  of  a  class  in  which  the  time 
for  completion  is  usually  essential,  a  condition  for  payment  of  interest  in 
the  event  of  non-completion  at  the  specified  date  may  operate  to  show 
that  time  was  not  of  the  essence  (Webb  v.  Hughes,  1870,  L.  B.  10 
Eq.  281). 

Fraud. — A  contract  will  not  he  specifically  enforced  against  a  defendant 
who  establishes  that  his  entering  into  it  was  procured  or  occasioned  by  some 
fraud  on  the  part  of  the  plaintiff  or  his  agent ;  but  whether  the  fraudulent 
act  of  a  stranger  can  ever  operate  to  deprive  an  innocent  vendor  of  his 
right  to  enforce  a  contract,  qucere  (Union  Bank  v.  Munstcr,  1887,  37  Ch.  D. 
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at  pp.  53-55).  Fraud  is  infinite  in  variety  {Reddaway  v.  Banham,  [1896] 
App.  Cas.  at  p.  221).  In  some  cases — where,  for  instance,  the  nature  of  the 
contract  is,  or  the  antecedent  fiduciary  relations  of  the  parties  have  been, 
such  as  to  make  full  disclosure  of  all  material  facts  a  duty — even  silence 
may  amount  to  fraud  {Brownlie  v.  Campbell,  1880,  5  App.  Cas.  at  pp.  950, 
954) ;  though  "  silence  is  innocent  and  safe,  where  there  is  no  duty  to  speak  " 
(Chadwiclc  v.  Manning,  [1896]  App.  Cas.  at  p.  238;  cp.  Turner  v.  Green, 
[1895]  2  Ch.  at  p.  209).  But,  of  course,  if  the  defendant,  on  discovering 
the  fraud,  elects  to  abide  by  the  contract,  he  cannot  afterwards  plead  the 
fraud  as  a  defence  to  an  action  for  specific  performance.  That  the  specific 
enforcement  of  an  alleged  contract  would  involve  a  fraud  on  the  public  was, 
in  a  modern  case  {Post  v.  March,  1880,  16  Ch.  D.  395),  held  to  be  a  good 
ground  for  defence.  And  it  may  here  be  noted  that  the  Statute  of  Frauds 
does  not  prevent  the  proof  of  a  fraud  {Rochefoucauld  v.  Bousteacl,  [1897] 
1  Ch.  at  p.  206). 

Hardship. — The  Court,  in  the  exercise  of  its  judicial  discretion,  is  averse 
from  enforcing  a  hard  bargain,  even  where  no  impropriety  of  conduct  is 
imputable  to  the  party  suing  {Falcke  v.  Gray,  1859,  4  Drew,  at  p.  659  ;  and 
see,  for  an  instance,  Wedgwood  v.  Adams,  1843,  6  Beav.  600 ;  also  Preston  v. 
Luck,  1884,  27  Ch.  D.  at  p.  506).  But,  in  considering  the  question  of  hard- 
ship, the  time  when  the  contract  was  entered  into  is  the  material  time ;  and 
subsequent  events  cannot,  usually,  be  relied  upon  as  raising  a  defence  on 
this  ground.  Nor  will  the  defence  avail,  where  the  hardship  has  arisen,  or 
may  arise,  through  the  defendant's  own  default  {Pembroke  v.  Thorpe,  1740, 
3  Swans.  443  n)  or  act  {e.g.  Helling  v.  Lumley,  1858,  3  De  G.  &  J.  Ch.  at 
p.  498),  or  by  reason  of  his  having  made  a  speculative  purchase  of  property 
which  turns  out  to  be  worthless  {e.g.  Haywood  v.  Cope,  1858,  25  Beav.  at 
p.  150).  Again,  as  a  general  rule,  inadequacy  of  price,  unless  so  striking  as 
to  amount  to  conclusive  evidence  of  fraud,  is  not  in  itself  a  sufficient  ground 
for  refusing  a  specific  performance  {Coles  v.  Trecothick,  1804,  9  Ves.  Jun.  at 
p.  246) ;  and  there  appears  to  be  now  {i.e.  since  the  Sales  of  Keversions  Act, 
1867)  no  reason  for  excepting  contracts  for  the  sale  of  reversionary  interests 
from  the  operation  of  this  rule ;  though  the  last-mentioned  statute  has  not 
otherwise  affected  the  Court's  jurisdiction  to  give  relief  against  unconscion- 
able bargains  (see,  e.g.,  Fry  v.  Lane,  1888,  40  Ch.  D.  312). 

Illegality. — Upon  grounds  of  public  policy,  the  Court  declines  to  enforce 
illegal  contracts  {Sykes  v.  Beadon,  1879,  11  Ch.  D.  at  pp.  193-197);  as 
where,  for  instance,  the  consideration  is  an  agreement  to  stifle  a 
prosecution  {Windhill  Local  Board  of  Health  v.  Vint,  1890,  45  Ch.  D.  351; 
Jones  v.  Merionethshire,  etc.,  Society,  [1892]  1  Ch.  at  p.  188),  or  even  where 
the  transaction  savours  of  champerty  {De  Hoghton  v.  Money,  1866,  L.  11.  2 
Ch.  at  p.  169),  or  where  the  contract,  having  originally  been  legal,  has 
become  illegal  by  virtue  of  some  subsequent  statute  {Atkinson  v.  Ritchie,  1809, 
10  East,  at  p.  534;  10  B.  E.  at  p.  374).  Again,  a  trade  union  being,  apart 
from  the  Trades  Union  Act,  1872,  an  illegal  association,  the  Court  will  not 
directly  enforce  an  agreement  between  its  members  for  providing  benefits 
to  members  {Rigby  v.  Connol,  1880, 14  Ch.  D.  482) ;  but  in  some  cases  it  may, 
by  means  of  an  injunction,  indirectly  enforce  such  an  agreement  {Wolfe 
v.  Matthews,  1882,  21  Ch.  D.  at  p.  196).  The  Court,  however,  looks  with 
great  disfavour  on  the  objection  of  illegality,  when  urged  by  a  party  to  a 
contract  who  has  received  the  consideration  for  which  he  contracted 
{Shrewsbury,  etc.,  Rwy.  Co.  v.  London  and  North-  Western  Rv;y.  Co.,  1853,  16 
Beav.  at  p.  451). 

Impossibility. — "  In  bills  for  specific  performance,"  said  Lord  Hardwicke 
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in  Green  v.  Smith  (1738,  1  Atk.  at  p.  573),  "this  Court  never  gives  relief 
where  the  act  is  impossible  to  be  done " ;  but  it  must  always  be  borne  in 
mind  that,  though  specific  performance  be  impossible,  a  defendant  may  be 
liable  in  damages.  The  impossibility  of  performance  may  occur,  or  arise, 
in  a  variety  of  ways, — by  reason,  for  instance,  of  the  destruction  or  extinc- 
tion of  the  subject-matter  of  a  contract,  or  from  a  change  in  the  political 
relations  of  a  contracting  party's  country  {Atkinson  v.  Ritchie,  1809,  10 
East,  at  p.  535  ;  10  E.  E.  at  p.  374),  or  from  the  refusal  of  a  third  person  to 
give  some  necessary  licence  or  consent  (Weatherallv.  Geering,  1806,  12  Ves. 
Juu.  at  p.  511 ;  Berminghamv.  Sheridan,  1864,  33  Beav.  660),  or  from  there 
not  being  time  enough  for  one  party  to  do  works  which,  by  the  terms  of  the 
contract,  were  to  be  done  within  a  specified  time  {Asylum  for  Female 
Orphans  v.  Waterlow,  1868,  16  W.  E.  1102),  or  from  the  intended  term  of  a 
lease  having  expired  before  trial  of  an  action  for  enforcing  an  agreement 
for  the  lease  {Walters  v.  Northern  Coal  Mining  Co.,  1855,  5  De  G.,  M.  &  G. 
Ch.  at  p.  639),  or  from  a  plaintiff's  lack  of  power  to  perform  his  part  of  the 
contract  {e.g.  Sheffield  Corporation  v.  Sheffield  Electric  Light  Co.,  [1898]  1  Ch. 
203).  But  where  the  meaning  of  a  contract  is,  that  one  party  shall  do  a 
certain  thing,  but  may,  at  his  option,  do  it  in  either  of  two  modes,  and  one 
of  those  modes  becomes  impossible  by  the  act  of  God,  he  is  bound  to  perform 
it  in  the  other  mode,  which  is  possible  {Barhworth  v.  Young,  1856,  1  Drew, 
at  p.  25).  A  fortiori  if,  at  the  time  of  the  contract,  one  of  the  alternatives 
is  impossible,  the  other,  being  possible,  must  be  performed. 

Incapacity.- — It  may  also  be  a  ground  of  defence  that  the  party  sued 
was,  at  the  time  of  the  contract,  under  some  personal  or  particular 
incapacity  which  operated  to  prevent  the  contract  from  binding  him.  Thus 
an  infant  is,  generally,  incapable  of  entering  into  a  binding  contract  {King 
v.  Bellord,  1863,  1  Hem.  &  M.  at  p.  347) ;  so  is  a  married  woman  acting 
alone,  as  regards  property  which  is  not  her  separate  property,  or  subject  to 
a  power  of  appointment  by  deed  vested  in  her  {Cahill  v.  Cahill,  1883,  8 
App.  Cas.  at  p.  428 ;  Martin  v.  Mitchell,  1820,  2  Jac.  &  W.  at  pp.  424,  425), 
except  that  she  can  bindingly  contract  with  her  husband  for  a  com- 
promise of  legal  proceedings  between  them  {McGregor  v.  McGregor,  1888, 
21  Q.  B.  D.  at  p.  430);  so,  again,  is  a  person  of  unsound  mind,  provided 
the  plaintiff  at  the  time  of  the  contract  knew  of  the  unsoundness  {Imperial 
Loan  Co.  v.  Stone,  [1892]  1  Q.  B.  509  ;  but  distinguish  In  re  Pagani,  [1892] 
1  Ch.  at  p.  238) ;  so,  where  the  defendant  was,  to  the  plaintiffs  knowledge, 
in  a  state  of  intoxication  at  the  time  of  the  contract  {Cooke  v.  Clayu-orth, 
1811,  18  Ves.  Jun.  at  p.  15;  but  distinguish  Shaw  v.  Thackray,  1853, 
1  Sm.  &  G.  at  p.  539) ;  and  so,  where  the  defendant  is  under  disability  to 
sell  (otherwise  than  under  the  Lands  Clauses  Acts),  as  being  an  ecclesias- 
tical corporation  {Wycombe  Bwy.  Co.  v.  Donnington  Hospital,  1866,  L.  E.  1 
Ch.  at  p.  273). 

Incompleteness. — A  defendant  may  defend  himself  by  showing  that,  at 
the  time  of  the  issue  of  the  writ,  the  contract  or  (if  the  case  is  one  in  which 
writing  is  requisite)  the  written  evidence  of  it  was  incomplete,  i.e.  was 
defective  in  respect  of  some  term  which  is  essential  (see  above,  pp.  660, 676) 
or  material,  and  cannot  be  supplied  either  by  ordinary  legal  implication,  or 
by  some  means  indicated  in  the  contract  itself.  But  the  defence  may  fail 
if,  the  defect  being  curable,  it  is  owing  to  the  defendant's  own  default  that 
it  has  not  been  cured  (see  Pritchard  v.  Ovey,  1820, 1  Jac.  &  W.  at  pp.  403, 
404,  and  Smith  v.  Peters,  1875,  L.  E.  20  Eq.  at  p.  513). 

Misrepresentation. — A  false  representation,  knowingly  made  by  a  party, 
or  his  agent,  in  order  to  induce  a  contract,  is  fraud  {q.v.  supra,  p.  678).     But, 
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apart  from  fraud,  the  circumstance  that  a  party  to  a  contract,  or  his  agent 
(Mullens  v.  Miller,  1882, 22  Ch.  D.  at  p.  199),  made  carelessly,  or  even  quite 
innocently,  some  material  misrepresentation,  which  was  in  fact  relied  upon 
hy  the  other  party,  and  was  an  inducement  to  the  contract,  will  generally 
afford  to  that  other  party  a  good  defence  in  an  action  for  specific  perform- 
ance. It  is  no  answer  to  a  defence  on  this  ground  that  the  defendant  was 
offered,  or  possessed,  means  of  testing  the  truth  of  the  representation  com- 
plained of,  if  he  did  not  avail  himself  of  those  means  (Aaron's  Reefs  v.  Twiss, 
[1896]  App.  Cas.  at  p.  279) ;  but  it  may  be  an  answer,  if  he  used  such  means 
(Attwood  v.  Small,  1838,  6  CI.  &  Fin.  232).  And  the  defence  is  untenable  if 
the  defendant  all  along  knew  the  truth  of  the  matter  (e.g.  Nene  Valley,  etc., 
Commissioners  v.  Dunkley,  1876,  4  Ch.  D.  at  p.  4 ;  Dyer  v.  Hargrave,  1805, 
10  Ves.  Jun.  at  p.  509);  for,  in  such  a  case,  he  cannot  have  been  misled  by 
the  representation,  and  there  is  no  room  for  drawing  the  inference  of  fact 
(Smith  v.  Chadivick,  1884,  9  App.  Cas.  at  p.  196)  that  he  relied  upon  it. 

A  misrepresentation  may  be  made  by  conduct  (Andrew  v.  Aitken,  1883, 
31  W.  E.  425)  as  well  as  by  words ;  but  mere  general  statements,  advertis- 
ing nourishes,  have  often  been  held  not  to  amount  to  misrepresentation 
substantial  enough  to  excuse  a  defendant  from  performance  (e.g.  Dimmock  v. 
Hallett,  1866,  L.  E.  2  Ch.  at  p.  27). 

Mistake. — Contract  is  consensus  ad  idem,  and  where  a  contract  has  been 
founded  upon  a  common  mistake  of  both  parties  with  regard  to  some 
material  matter,  that  is  a  ground  of  defence  to  an  action  for  specific  per- 
formance (e.g.  Cochrane  v.  Willis,  1865,  L.  E.  1  Ch.  58).  Further,  a  mistake 
induced  by,  or  contributed  to  by,  the  plaintiff,  or  his  agent,  may  afford  a 
good  defence  (e.g.  Benny  v.  Hancock,  1870,  L.  E.  6  Ch.  1) ;  and  so  may  even  a 
mistake  on  the  part  of  the  defendant,  or  his  agent,  only  (e.g.  Matins  v.  Free- 
man, 1837,  2  Keen,  at  p.  34 ;  and  see  Stewart  v.  Kennedy,  1890,  15  App. 
Cas.  at  p.  105).  But  where  there  has  been  no  misrepresentation,  and  no 
ambiguity  in  the  terms  of  a  contract,  a  defendant  will  not,  generally,  be 
allowed  to  evade  performance  by  simply  stating  that  he  has  made  a  mistake 
(Tamplin  v.  James,  1880,  15  Ch.  I).  at  p.  217).  As  to  mistake  concerning 
the  person  contracted  with,  see  Smith  v.  Wheatcrqft,  1878,  9  Ch.  D.  223. 

Mistakes  of  law,  as  well  as  mistakes  of  fact,  may  afford  a  defence 
(Allcard  v.  Walker,  [1896]  2  Ch.  at  p.  381,  and  cases  there  cited).  And  if 
the  mistake  consists  in  the  omission,  from  a  written  memorandum  of 
agreement,  of  something  which  was  verbally  agreed  upon,  the  defendant 
may  prove  the  omission  by  parol  evidence,  and  will  not  be  compelled  to 
perform  the  contract  except  with  the  omitted  term  included  (Joynes  v. 
Statham,  1746,  3  Atk.  388). 

It  is,  however,  to  be  borne  in  mind  that,  where  a  contract  has  been 
reduced  to  writing,  one  party's  mistaken  belief,  not  induced  by  the  other 
party,  in  regard  to  the  nature  of  the  obligations  which  he  has,  according  to 
the  true  construction  of  the  instrument,  undertaken,  will  not  suffice  to 
enable  the  mistaken  party  to  escape  from  performance ;  for  every  person 
who  becomes  a  party  to  a  written  contract,  contracts  to  be  bound,  in  case  of 
dispute,  by  the  interpretation  which  a  Court  of  law  may  put  upon  the 
language  of  the  instrument  (see  Steicart  v.  Kennedy,  No.  2,  1890,  15  App. 
Cas.  108,  and  at  pp.  121-123). 

Mutuality. — If  at  the  time  when  the  contract  was  made— which  is  the 
crucial  time  for  this  purpose — it  was  not  mutual,  that  is  to  say,  was  such 
that,  though  enforceable  against  one  of  the  parties,  it  was  not  enforceable 
against  the  other,  that  circumstance  is  generally  a  good  defence.  "In 
order  that  the  Court  may  interfere  there  must  be  mutual  rights  capable  of 
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being  enforced  by  the  Court "  (per  Lord  Cranworth  in  Blackett  v.  Bates, 
1865,  L.  E.  1  Ch.  at  p.  125). 

A  defendant,  for  instance,  may  successfully  resist  performance  at  the 
suit  of  an  infant,  because  he  could  not  have  enforced  performance  against 
the  infant  (Flight  v.  Bolland,  1828,  4  Euss.  at  p.  301);  so,  also,  where  the 
plaintiff  at  the  time  of  the  contract  had  no  title  (Hoggart  v.  Scott,  1830, 
1  Euss.  &  M.  at  p.  295).  But  a  defendant  will  not  be  held  excused  where 
he  has  so  conducted  himself  as  to  waive  this  objection  (Hoggart  v.  Scott, 
ubi  supra) ;  or,  it  is  conceived,  where  it  is  owing  to  his  own  default  that  a 
contract,  originally  mutual,  has  become  unenforceable  by  him ;  or  where  he 
has,  but  the  plaintiff  has  not,  signed  a  written  contract  falling  within  the 
Statute  of  Frauds,  for,  in  this  case,  the  plaintiff,  by  suing,  has  made  the 
contract  mutual  (Flight  v.  Bolland,  ubi  supra) ;  or  where  a  defendant,  having 
contracted  to  sell  substantially  more  than  he  is  able  to  convey,  is  sued  for 
specific  performance  with  compensation,  although  here  he  could  not  have 
enforced  the  contract  against  the  purchaser  (see  pp.  668,  669,  supra). 

A  contract,  originally  one-sided,  may  have  become  mutual ;  as  where, 
for  instance,  A.  has  contracted  to  sell  property,  or  to  renew  a  lease  of  it,  to 
B.,  upon  request  within  some  limited  period  by  B.,  and  the  request  has 
been  duly  made.  Here,  of  course,  no  defence  can  be  maintained  on  the 
ground  of  the  original  absence  of  mutuality. 

Rescission. — If  the  defendant  can  show  that  the  contract  has  been 
effectually  rescinded,  that  is,  of  course,  a  good  defence  to  an  action  for 
specific  performance  of  it.  Such  rescission  may  have  been  brought  about  in 
a  variety  of  ways.  The  parties  may  simply  have  agreed  with  one  another, 
either  in  writing  or  (notwithstanding  that  the  contract  was  one  required  by 
law  to  be  expressed  in  writing)  by  parol  (Davis  v.  Symonds,  1787,  1  Cox, 
at  p.  406  ;  1  B.  E.  at  p.  67),  to  rescind.  Or,  without  expressly  agreeing  to 
rescind  their  original  contract,  they  may  have  come  to  some  fresh  agreement 
which  is  so  inconsistent  with  the  original  contract  as,  in  effect,  to  abrogate 
it.  Or  there  may  have  been,  on  the  part  of  the  plaintiff,  such  a  waiver 
or  abandonment,  either  by  words  or  by  conduct,  of  his  rights  under  the 
contract,  as  to  dispense  the  defendant  from  performance,  on  his  clearly 
proving  the  waiver  or  abandonment  (Carolan  v.  Brabazon,  1846,  3  Jo.  &  Lat. 
at  pp.  209,  210  ;  Moore  v.  Crofton,  1846,  ibid,  at  pp.  445,  446).  Or,  again, 
as  commonly  happens  in  cases  of  sales  on  the  Stock  Exchange,  the  original 
contract  may  have  been  put  an  end  to  by  the  substitution  for  it  of  a  binding 
contract  between  the  seller  and  a  nominee  of  the  original  buyer.  Or 
the  defendant  may  have  exercised,  reasonably  and  in  good  faith,  a  power  of 
rescission  reserved  to  him  by  the  contract  (In  re  Starr-Bowkett  Building 
Society,  etc.,  1889,  42  Ch.  D.  375 ;  Smith  v.  Wallace,  [1895]  1  Ch.  385 ;  dis- 
tinguish In  re  Deighton  and  Harris'  Contract,  [1898]  1  Ch.  458).  Or 
he  may  have  rescinded  on  the  strength  of  some  circumstance  which 
the  Court  recognises  as  entitling  a  party  to  a  contract  to  annul  it,  fraud, 
for  instance,  or  absolute  refusal  to  perform,  or  unreasonable  delay,  on 
the  part  of  the  other  party. 

Statute  of  Frauds. — Non-compliance  with  the  requirements  of  this 
statute  is  a  very  common  ground  of  defence.  This  topic  has  already 
been  discussed  (supra,  pp.  658  et  seq.). 

Time. — The  cases  in  which  lapse  of  time,  or,  in  particular,  the  non- 
observance  of  some  stipulation  in  the  contract  with  respect  to  time, 
furnishes  a  ground  of  defence,  have  been  adverted  to  under  the  head 
Belay  (supra,  p.  678). 

Title. — It  may  be  a  ground  of  defence  that  the  plaintiff,  being  vendor, 
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cannot  make  such  a  title  as  the  purchaser  is  entitled,  in  accordance  with  the 
contract,  to  require.  An  objection  of  this  kind  is  sometimes  adjudicated 
upon  at  the  trial  {e.g.  Bates  v.  Kesterton,  [1896]  1  Ch.  159),  but  oftener 
in  the  proceedings  upon  an  inquiry  as  to  title  {infra,  p.  686). 

Generally,  if  a  vendor  can  make  a  good  title  at  any  time  before  the  day 
fixed  for  completion  of  the  contract,  it  will  be  enforced ;  but  if  he  has  no 
title  in  himself,  he  will  not  be  allowed  to  insist  on  the  purchaser  accepting 
the  title  of  some  third  person  who  can  make  a  good  title  {In  re  Bryant,  etc., 
1889,  44  Cb.  D.  at  p.  233,  234).  In  some  cases,  the  defence  will  succeed  if  it 
is  shown  that  the  title  is  doubtful,  in  regard  to  some  question  of  law  or 
of  fact  {Alexander  v.  Mills,  1870,  L.  E.  6  Ch.  at  p.  131 ;  Mogridge  v.  Clapp, 
[1892]  3  Ch.  at  p.  392 ;  In  re  Scott,  etc.,  [1895]  1  Ch.  at  pp.  603,  604, 
cp.  p.  609) ;  but  as  to  general  matters  of  law,  including  the  construction  of 
general  Acts  of  Parliament,  the  Court,  nowadays,  usually  solves  the  doubt 
by  deciding  the  question  {In  re  Thackwray,  etc.,  1888,  40  Ch.  D.  at  pp.  38, 
39).  A  purchaser  is  not  justified  in  repudiating  a  contract  without 
investigation  of  the  title,  merely  because  he  finds  that  one  link  in  it  is 
a  voluntary  conveyance  executed  before  the  Voluntary  Conveyances  Act, 
1893  {Noyes  v.  Paterson,  [1894]  3  Ch.  267). 

Ultra  Vires. — It  may  be  a  good  defence  that  the  contract  sued  on  is 
one  which  it  was  beyond  the  powers  of  a  defendant  corporation,  or  of  its 
officers,  to  make  (see  AsKbury  Rwy.,  etc.,  Co.  v.  Biche,  1875,  L.  E.  7  H.  L. 
653 ;  Earl  of  Shrewsbury  v.  North  Staffordshire  Rwy.  Co.,  1865,  L.  E.  1  Eq.  at 
p.  617).  A  contract  may,  however,  though  ultra  vires  the  directors  of 
a  company,  be  one  which  the  company  is  competent  to  adopt,  and  if  it 
be  adopted  by  ratification  or  acquiescence  on  the  company's  part,  it  becomes 
enforceable  against  the  company.  A  stranger  contracting  in  good  faith  with 
a  corporation  is  entitled  to  assume  that  whatever  ought,  according  to 
its  regulations,  to  have  been  done,  in  order  to  put  it  into  a  position  to 
contract  with  him,  was  diuy  done  {Royal  British  Bank  v.  Turauand,  1856, 
6  El.  &  Bl.  327).  And  in  a  case  where  a  railway  company  had  statutory 
power  to  buy  land  for  extraordinary  purposes,  it  was  held  that  an  honest 
vendor  of  land  to  the  company  was  not  bound  to  see  that  the  land  was 
strictly  required  for  such  purposes,  and  a  defence  on  the  ground  of  ultra 
■vires  failed  {Eastern  Counties  Rwy.  Co.  v.  HawJces,  1855,  5  CI.  H.  L.  331). 

Uncertainty. — A  contract  must,  in  order  that  it  may  be  specifically 
enforced,  be  certain  and  definite  {Lord  Walpole  v.  Lord  Orford,  1797, 
3  Ves.  Jun.  at  p.  420).  Accordingly,  uncertainty,  indefiniteness,  vagueness, 
or  obscurity  as  to  the  terms  or  extent  of  a  contract  may  afford  a  ground  of 
defence.  For  examples  of  this,  reference  may  be  made  to  Harnett  v. 
Yielding  (1805,  2  Sch.  &  Lef.  549  ;  9  E.  E.  98),  Lord  James  Stuart  v. 
L.  &  N.-W.  Rwy.  Co.  (1852,  1  De  G.,  M.  &  G.  Ch.  at  p.  735),  Taylor  v. 
Portington  (1855,  7  De  G.,  M.  &  G  Ch.  328),  Rummens  v.  Robins  (1865, 
3  De  G,  J.  &  S.  Ch.  88),  and  Pearce  v.  Watts  (1875,  L.  E.  20  Eq.  492). 
But  the  conduct  of  the  parties  after  the  contract  may  displace  an  objection 
which  might  originally  have  been  raised  on  this  score  ;  and  the  Court  will 
be  slow  to  give  effect  to  such  a  defence  where  there  has  been  fraud  on  the 
part  of  the  defendant,  or  part  performance  {Oxford  v.  Provand,  L.  E.  2  P.  C. 
135 ;  Chattock  v.  Miller,  1878,  8  Ch.  D.  at  p.  181 ;  Hart  v.  Hart,  1881, 
18  Ch.  D.  at  p.  685). 

EVIDENCE — PAROL   VARIATION. 

It  has  already  been  noticed  {supra,  p.  662)  that  there  are  certain  cases  of 
contract  in  which,  although  the  Statute  of  Frauds  requires  written  evidence 
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of  the  terms  of  the  contract,  the  Court  allows  them  to  be  proved  by  parol ; 
also  that  parol  evidence  may  be  admissible  for  identification  of  documents 
{supra,  p.  659)  or  the  subject-matter  of  contract  (supra,  p.  661);  and  that 
it  is  permissible  to  prove  by  parol  evidence  the  abandonment  of  a  written 
contract  (supra,  p.  682;  see,  too,  Price  v.  Dyer,  1810-11,  17  Ves.  Jun.  at 
pp.  363,  364).  It  is  now  proposed  to  advert  briefly  to  another  and 
important  category  of  cases,  in  which,  the  contract  sued  on  being  in 
writing,  it  is  sought  by  one  of  the  parties  to  an  action  for  specific  per- 
formance to  set  up  a  parol  variation  of  the  written  contract. 

Parol  Variation. — Independently  of  the  Statute  of  Frauds,  it  is  a  rule  of 
the  common  law  that  parol  evidence  cannot  be  received  to  contradict 
a  written  contract.  But  Courts  of  equity  have  long  held  that,  when  the 
exercise  of  their  discretionary  jurisdiction  in  specific  performance  is 
invoked,  a  defendant  may  adduce  parol  evidence  to  show  that  by  fraud, 
mistake,  or  surprise  the  writing  sued  upon  does  not  correctly  or  completely 
express  the  real  bargain  (see  Joynes  v.  Statham,  1746,  3  Atk.  387 ; 
Ramboltom.  v.  Gosden,  1812,  1  Ves.  &  Bea.  at  p.  168;  Clowes  v.  Higginson, 
1814,  ibid,  at  pp.  526, 527  ;  also  ibid,  at  p.  378).  Cases  in  which  the  defence 
is  that  there  was  something  by  parol,  which  is  of  the  essence  of  the 
contract  but  not  expressed  in  the  writing,  differ,  of  course,  from  those 
in  which  the  defendant's  point  is  that,  though  there  is  a  clear  contract 
in  writing,  it  ought  not  to  be  performed  because  of  some  collateral  circum- 
stances which  show  fraud,  mistake,  or  surprise.  Both  grounds  of  defence, 
however,  may  legitimately  be  matters  for  parol  evidence  (Bear  v.  Verity, 
1869,  17  W.  E.  at  pp.  568,  569).  Where  the  effect  of  the  parol  evidence  is 
to  show  that  the  parties  were  at  cross-purposes,  the  Court  declines  to 
interfere  (Clowes  v.  Higginson,  ubi  supra,  at  p.  535) ;  but  where  it  shows 
that  the  parties  were  at  one,  but  that  some  material  item  of  their 
parol  contract  has  been  omitted  from  the  written  memorandum  of  it, 
there  the  Court  will,  at  the  defendant's  request,  enforce  performance  of  the 
written  contract  with  the  parol  variation  (see  Fife  v.  Clayton,  1807, 
13  Ves.  Jun.  546).  And  where  the  plaintiff  submits  to  perform  the  omitted 
term,  he  may  obtain  similar  relief  (Martin  v.  Pycroft,  1852,  2  De  G-.,  M.  & 
G.  Ch.  785;  cp.  Robinson  v.  Page,  1826,  3  Euss.  114,  121,  and  Smith  v. 
Wheatcroft,  1878,  9  Ch.  D.  223).  It  depends,  in  fine,  on  the  particular  cir- 
cumstances of  each  case,  whether  a  parol  variation  set  up  by  a  defendant 
will  defeat  the  plaintiff's  right  to  performance,  or  whether  the  Court  will 
perform  the  contract,  taking  care  that  the  subject-matter  of  the  parol 
agreement  is  also  carried  into  effect  (London,  etc.,  Bwy.  Co.  v.  Winter,  1840, 
Cr.  &  Ph.  at  p.  62).  Sometimes  the  Court  allows  the  plaintiff  to  elect 
between  having  his  action  dismissed,  and  having  judgment  for  performance 
with  the  variation  (e.g.  Rambottom  v.  Gosden,  ubi  supra).  It  must,  however, 
be  borne  in  mind  that  if,  subsequently  to  a  written  contract  falling  within 
the  scope  of  the  Statute  of  Frauds,  the  parties  have  verbally  agreed  to  vary 
it,  but  the  variations  have  not  been  acted  upon,  neither  party  can 
escape  from  performance  of  the  written  contract  by  reason  only  of  the 
parol  variations  ;  for  to  allow  parol  evidence  of  such  variations  to  be  given 
would  be  directly  contrary  to  the  statute  (see  Price  v.  Dyer,  1810-11, 
17  Ves.  Jun.  at  p.  365  ;  and  Smiling  v.  Thomas,  1874,  L.  E.  17  Eq.  303). 
Lord  St.  Leonards'  view  of  the  result  of  the  authorities  as  to  parol 
variation  is  stated  in  Sugden,  Vendors  and  Purchasers,  14th  ed.,  at  p.  165). 

In  the  Court  of  Chancery,  a  curious  distinction  appears  to  have  been 
made  by  some  eminent  judges,  who  held  that,  although  the  defendant  to  a 
suit  for  specific  performance  of  a  written  contract  might   adduce  parol 
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evidence  in  variation  of  the  contract,  the  plaintiff  in  such  a  suit  could  not, 
at  any  rate  where  there  had  been  no  part  performance,  go  into  parol  evidence 
for  the  purpose  of  enforcing  the  contract  with  a  variation  (Woollam  v 
Hearn,  1802,  7  Ves.  Jun.  211  b;  2  W.  &  T.  Eq.  Cos.,  7th  ed.,  513  ;  Marquis 
Townshend  v.  Stangroom,  1801,  6  Ves.  Jun.  328).  But  on  the  coming  into 
operation  of  sec.  24,  subsec.  7,  of  the  Judicature  Act,  1873,  such  a  distinction 
became  untenable ;  and  it  has  accordingly  been  held  that,  where  the  Statute 
of  Frauds  does  not  create  a  bar,  a  plaintiff  may,  in  one  and  the  same  action, 
obtain,  upon  parol  evidence  of  mistake,  rectification  of  a  written  contract, 
and  specific  performance  of  the  contract  as  rectified  {Olley  v.  Fisher,  1886 
34  Ch.  D.  367). 

It  may  here  be  added  that,  where  an  alleged  contract  in  writing  is  sued 
on,  it  is  open  to  the  defendant  to  show  by  parol  evidence  that,  notwithstand- 
ing the  writing,  there  was  no  contract  (Pattle  v.  Homibrook,  [1897]  1  Ch.  25). 

JUDGMENT. 

If,  at  the  trial,  the  plaintiff  succeeds,  the  form  of  the  judgment 
varies,  of  course,  according  to  the  subject-matter  of  the  contract  sued  on, 
and  to  the  position  under  it  of  the  party  suing  relatively  to  the  party 
sued  (see  North  v.  Percival,  [1898]  2  Ch.  at  p.  134).  A  variety  of 
forms  of  judgment  is  collected  in  Seton,  5th  ed.,  pp.  1832  et  seq.  In  a 
simple  case  of  a  contract  for  sale  of  land,  where  the  title  has  not  been 
accepted,  admitted,  or  established  at  or  before  the  trial,  the  judgment, 
if  the  vendor  is  plaintiff,  begins  with  a  declaration  and  order  that  the 
contract  ought  to  be  specifically  performed  in  case  a  good  title  can  be 
made  to  the  property  comprised  in  it,  and  goes  on  to  refer  the  action  to  the 
chambers  of  the  judge  for  inquiry  as  to  whether  a  good  title  can  be  made, 
and,  if  so,  when  it  was  first  shown  that  such  a  title  could  be  made,  and 
adjourns  the  further  consideration  of  the  action  until  after  the  Master's 
certificate  of  the  result  of  the  inquiry.  If,  in  such  a  case,  the  purchaser  is 
plaintiff,  the  form  of  judgment  will  be  the  same,  except  that  the  words  italicised 
above  will  be  omitted.  Very  often  the  title  is  accepted,  admitted  (by  default 
in  pleading  or  otherwise),  or  established,  before  or  at  the  trial.  In  such  a 
case,  of  course,  no  inquiry  as  to  title  is  requisite ;  the  judgment  provides 
for  the  ascertainment  of  the  amounts  for  which  the  vendor  is  accountable 
in  respect  of  rents,  the  purchaser  in  respect  of  interest  on  unpaid  purchase- 
money,  and  the  unsuccessful  party  in  respect  -of  costs  of  action,  and 
directs  the  vendor  to  convey  the  property  to  the  purchaser,  against 
payment  by  the  latter  of  the  total  amount  due  from  him,  after  adjustment 
and  set-off  of  the  several  amounts  for  which  the  parties  respectively  are 
accountable  to  one  another  in  respect  of  purchase-money,  rents,  interest, 
and  costs.  The  judgment  at  the  trial  may  also,  in  a  suitable  case,  contain  a 
declaration  of  the  vendor's  lien  on  the  property  sold  for  unpaid  purchase- 
money,  interest,  and  costs,  and  a  reservation  to  him  of  liberty  to  apply  to 
the  Court  to  enforce  the  lien ;  or  an  inquiry  as  to,  or  assessment  of,  damages 
sustained  by  the  plaintiff  by  reason  of  the  defendant  not  having  performed 
the  contract ;  or  provisions  for  compensation  being  given,  or  an  abatement 
of  the  purchase-money  being  made,  in  respect  of  defect  of  title  or  deficiency 
of  estate. 

Where  the  contract  sued  on  is  an  agreement  for  a  lease,  the  judgment 
usually  directs  the  parties  to  execute  respectively  a  lease  and  counter- 
part lease  of  the  property  according  to  the  agreement;  where  it  is  a 
contract  for  transfer  of  shares,  it  is  by  the  judgment  ordered  that  the 
vendor  and  all  proper  parties  execute  a  deed  of  transfer  of  the  shares  to  the 
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purchaser,  and  that  the  latter  concur  in  all  necessary  and  proper  steps  for 
causing  the  shares  to  be  duly  registered  in  his  name ;  and  the  purchaser  is 
declared  liable  to  indemnify  the  vendor  against  calls. 

If  the  action  has  been  registered  as  a  lis  pendens,  and  is,  at  the  trial, 
dismissed,  the  judgment  may  include  an  order  vacating  the  registration 
(Baxter  v.  Middkton,  [1898]  1  Ch.  313).  And  where  a  vendor  plaintiff  has 
received  a  deposit,  and  his  action  is  dismissed  with  costs,  the  purchaser  may 
(provided  he  has  counterclaimed  for  it)  obtain  judgment  for  return  of  his 
deposit,  with  interest,  and  also  a  declaration  giving  him  a  lien  on  the  vendor's 
interest  in  the  subject-matter  of  the  contract  for  the  amount  of  the  deposit, 
interest,  and  costs  (see  Levy  v.  Stogdon,  [1898]  1  Ch.  at  p.  485). 

PROCEEDINGS   AFTER  JUDGMENT. 

Inquiry  as  to  Title. — Though  this  inquiry  has  so  commonly  been  directed 
at  the  trial  that  it  has  been  considered  convenient  to  advert  to  it  under  the 
head  of  Proceedings  after  Judgment,  it  should  be  borne  in  mind  that  an 
order  for  such  an  inquiry  is  obtainable  also,  in  an  action  for  specific  per- 
formance, on  interlocutory  application,  before  trial,  under  Order  33,  r.  2, 
or  by  means  of  an  application  under  Order  32,  r.  6  (e.g.  Camberwell,  etc., 
Society  v.  Holloway,  1879, 13  Ch.  D.  at  p.  758) ;  and  where  the  only  question 
is  that  of  title,  the  earliest  practicable  opportunity  of  applying  for  the 
inquiry  ought  to  besembraced  (Phillipson  v.  Gibbon,  1871,  L.  E.  6  Ch.  at 
p.  435).  Indeed,  in  cases  where  title  only  is  in  question,  an  originating 
summons  under  the  Vendor  and  Purchaser  Act,  1874,  will  generally  answer 
all  purposes ;  for  whatever  can  be  done  in  chambers  upon  a  reference  for 
inquiry  as  to  title  under  a  judgment  in  an  action  where  the  contract  has 
been  accepted,  admitted,  or  established  at  or  before  trial,  can  also  be  done 
upon  proceedings  under  the  last-mentioned  Act  (In  re  Burroughs,  Lynn, 
and  Sexton,  1877,  L.  E.  5  Ch.  at  p.  604). 

A  vendor  may,  if  he  likes,  stipulate  for  the  sale  of  an  estate  with  such 
title  only  as  he  happens  to  have  (Freme  v.  Wright,  1819,  4  Madd.  at 
p.  365) ;  and  if  he  has  done  so,  making  the  stipulation  clear  to  the  pur- 
chaser (Southby  v.  Hutt,  1837,  2  Myl.  &  Cr.  at  p.  212),  there  is  no  room  for 
any  inquiry  as  to  title.  Nor,  again,  will  inquiry  as  to  title  be  directed  if  it 
appears  that  the  purchaser  has  expressly  (e.g.  by  admission  of  the  title  in 
the  pleadings),  or  impliedly  (e.g.  by  some  unequivocal  act  of  ownership), 
waived  his  right  to  the  inquiry,  or  where  the  only  point  or  points  in  dispute 
upon  the  title  is  or  are  argued  and  decided  at  the  trial.  Where  inquiry  in 
the  common  form  (supra,  p.  685)  is  directed,  "a  good  title"  means  a  good 
title  according  to  the  contract  ( Upperton  v.  Nicholson,  1871,  L.  E.  6  Ch.  at 
p.  442);  and  accordingly,  in  making  the  inquiry,  regard  is  had  to  any 
stipulations  in  the  contract  by  which  the  purchaser's  ordinary  legal  right 
to  a  good  title  may  have  been  curtailed.  Of  such  stipulations  there  are 
countless  varieties.  Two  forms  of  common  occurrence  it  may  be  useful  to 
notice  particularly,  viz. :  (i.)  a  stipulation  to  the  effect  that  the  purchaser 
is  not  to  require  the  vendor  to  prove  the  title,  or  some  specified  part  of  it ; 
in  which  case  the  purchaser  is  not  precluded  from  showing  aliunde  that 
the  title  is  defective  ;  and  (ii.)  a  stipulation  to  the  effect  that  the  title,  or 
some  specified  part  of  it,  is  not  to  be  inquired  into ;  in  which  case  the 
purchaser  is  precluded  from  making  any  inquiry  whatsoever  (see  In  re 
National  Provincial  Bank  of  England  and  Marsh,  [1895]  1  Ch.  190,  and 
the  cases  there  reviewed ;  also  In  re  Scott  &  Alvarez,  ibid.  596,  and  [1895] 
2  Ch.  603). 

The  general  principles  applicable  to  such  restrictive  stipulations  are 
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that  they  are  to  be  construed  strictly,  and  that  effect  will  be  given  to  them 
if  clear,  honest,  and  fair,  but  refused  if  they  are  misleading  or  otherwise 
unfair  (see  In  re  Banister,  1879,  12  Ch.  D.  131,  136,  142,  143). 

Affidavit  evidence  as  to  matters  of  fact  is  admissible  on  the  inquiry 
(In  re  Burroughs,  etc.,  ubi  supra);  and  a  vendor  is  in  time,  as  regards 
making  out  his  title,  if  he  makes  a  good  title  according  to  the  contract 
before  the  signing  of  the  Master's  certificate  (Jenkins  v.  Riles,  1802,  6  Ves. 
Jun.  at  p.  655),  or,  it  is  conceived,  in  the  case  of  a  vendor  and  purchaser 
summons,  before  the  evidence  is  closed.  As  to  the  difference  between 
showing  and  making  a  title,  see  Parr  v.  lovegrove   (1857,   4   Drew,   at 

P-176> 

Unless  the  certificate  is  varied  on  a  proper  application  for  that  purpose, 

the  Court,  on  the  subsequent  hearing,  will  generally  direct  specific  per- 
formance, or  dismiss  the  action,  according  as  the  certificate  is  in  favour  of  or 
against  the  title.  But  where  the  certificate  is  against  the  title,  or,  being  in 
favour  of  it,  is  varied,  the  vendor  is  sometimes  allowed  a  further  opportunity 
of  curing  the  defect  (Coffin  v.  Cooper,  1807,  14  Ves.  Jun.  205  ;  Portman  v. 
Mill,  1831,  1  Euss.  &  M.  696  ;  Curling  v.  Flight,  1848,  2  Ph.  Ch.  613). 

As  to  the  costs  up  to  the  time  when  a  good  title  is  shown,  the  conclusion 
to  be  drawn  from  a  comparison  of  the  modern  authorities  is,  it  is  conceived, 
that  these,  like  other  costs  of  specific  performance  actions,  are  entirely  in 
the  discretion  of  the  Court  (see  Fhillipson  v.  Gibbon,  1871,  L.  E.  6  Ch.  at 
p.  434,  and  per  Cotton,  L.J.,  in  Games  v.  Bonnor,  1884,  33  W.  E.  at  p.  66). 

Inquiry  as  to  title  is  not  confined  to  cases  relating  to  real  or  leasehold 
property.  It  has,  for  instance,  been  directed  where  shares  in  mining 
companies  were  the  subject-matter  of  the  contract  (Curling  v.  Flight,  ubi 
supra). 

Non-compliance  with  Judgment. — Where,  by  a  judgment,  the  defendant 
has  been  ordered  to  perform  specifically  his  part  of  a  contract,  and  he  has 
made  default  in  doing  so,  there  are  several  remedies,  of  some  or  one  of 
which,  according  to  the  circumstances  of  the  particular  case,  the  plaintiff 
may  avail  himself  by  means  of  application  in  the  action — 

(i.)  He  may  obtain  an  order  fixing  a  time  and  place  at  which,  or  a  limited 
period  within  which,  the  judgment  is  to  be  complied  with  by  the  defendant, 
and,  in  default  of  compliance  with  the  order,  he  may  proceed  to  enforce  it 
by  writ  of  fieri  facias,  or  elegit,  if  the  default  be  in  payment  of  money,  and 
if  otherwise,  by  writ  of  sequestration  or  attachment  (Robinson  v.  Galland, 
1889,  -37  W.  E.  396 ;  Grace  v.  Baynton,  1877,  25  W.  E.  506 ;  Order  42, 
it.  3,  6,  8,  17,  24;  Order  43,  r.  6  ;  Order  44). 

(ii.)  If,  being  a  vendor  of  land,  he  has  been  declared  entitled  to  a 
vendor's  lien,  he  may  obtain  an  order  for  enforcement  of  his  lien  by  sale  of 
the  land,  with,  in  a  proper  case,  the  appointment  meanwhile  of  a  receiver ; 
and  further,  if  the  land  be  unsaleable,  he  may  in  some  cases  (e.g.  Allgood  v. 
Merrybent,  etc.,  Bwy.  Co.,  1886,  33  Ch.  D.  571)  obtain  an  injunction  restrain- 
ing the  defendant  from  continuing  to  use  the  land,  and  an  order  that  the 
plaintiff  be  put  into  possession  of  it. 

(iii.)  If  he  be  a  purchaser  of  land,  he  may  obtain  an  order  vesting  the 
defaulter's  estate  in  him,  or  appointing  someone  to  execute  a  conveyance  of 
it  to  him  (Trustee  Act,  1893,  ss.  26,  31,  32-34;  Judicature  Act,  1884,  s.  14). 

(iv.)  He  may,  whether  there  has  been  a  declaration  of  lien  or  not 
(Baker  v.  Williams,  1893,  41  W.  E.  375),  obtain  an  order  rescinding  the 
contract  and  staying  all  further  proceedings  in  the  action  (Henty  v. 
Schroder,  1879,  12  Ch.  D.  666). 

[Authorities. — Fry  on  Specific  Performance,  3rd  ed.,  1892 ;  Story's  Equity 
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Jurisprudence,  2nd  English  ed.,  1892 ;  Selden  Society's  Select  Cases  in 
Chancery,  vol.  x.  1896 ;  Gilbert's  Lex  Prcetoria,  1758 ;  White  and  Tudor's 
Equity  Cases,  vol.  ii.  tit.  "  Specific  Performance,"  7th  ed.,  1897 ;  Sugden's 
Vendors  and  Purchasers,  14th  ed.,  1862;  Dart's  Vendors  and  Purchasers, 
6th  ed.,  1888.] 


Speedy  Judgment. — See  Summary  Judgment  under  Order  14. 


Sphere  Of  Influence  was  a  term  introduced  into  the  inter- 
national arrangements  for  the  partition  of  Africa,  to  enable  the  occupants 
to  develop  certain  regions  without  encroachment  by  other  colonising  States, 
which,  in  the  absence  of  agreements  to  the  contrary,  might  settle  in  any 
territory  not  effectively  occupied  under  articles  34  and  35  of  the  General 
Act  of  Berlin,  1885.  Several  treaties  delimiting  their  respective  spheres 
of  influence  have  been  concluded  between  Great  Britain  and  other  States. 
See  Protectorate. 


Spikes  in  Wall. — Spikes  in  a  wall  were  held  to  amount  to  a 
nuisance  in  Fenna  v.  Clare,  [1895]  1  Q.  B.  199. 


Spinning-house — A  house  of  correction  in  Cambridge,  used  by 
the  authorities  of  the  University  of  Cambridge  for  the  detention  of  women 
of  light  character  consorting  with  or  soliciting  members  of  the  university 
in  statu  pupillari.  The  legality  of  detention  therein  was  exhaustively 
discussed  in  Kemp  v.  Nevill,  1861,  10  C.  B.  K  S.  523. 

The  prison  is  said  to  have  been  at  that  date  recognised  by  the  Crown,  and 
inspected  as  a  franchise  prison.  Its  use,  notwithstanding  the  Prison  Acts 
of  1865  and  1877,  continued  till  1891  {Ex  parte  Hopkins,  1891,  17  Cox 
C.  C.  444;  8T.L.E.  155). 

In  consequence  of  the  difficulties  of  administration  evidenced  by  these 
decisions,  the  university  jurisdiction  over  light  women,  resting  on  a  charter 
{43  Eliz.),  and  on  the  Statute  13  Eliz.  c.  29,  was  taken  away  in  1894  (57  &  58 
Vict.  c.  60,  ss.  4-12),  and  an  Act  (6  Geo.  iv.  c.  97,  s.  3)  dealing  with  them, 
which  till  then  applied  to  Oxford  University  only,  was  extended  to  Cam- 
bridge University. 


Spirits. — Substances  containing  alcohol  and  other  spirit  are  subject 
to  legislation  from  three  points  of  view — 

(1)  Protection  of  the  purchaser  from  adulteration  (see  Adulteration). 

(2)  Protection  of  the  public  from  risk  of  fire  or  explosion  (see 
Explosives). 

(3)  Protection  of  the  revenues  of  customs  and  excise. 

The  meaning  of  the  word  "spirits  "is  not  defined  in  the  Customs  Manage- 
ment or  Tariff  Acts ;  but  is  to  some  extent  defined  in  sec.  3  of  the  Spirits  Act, 
1880,  and  in  the  Eefreshment  House  Act,  1860  (23  &  24  Vict.  c.  27,  s.  21), 
is  stated  to  include  a  fermented  liquor  containing  more  than  40  per  cent, 
proof  spirit.  What  is,  or  is  not  spirit,  in  practice  depends  on  Sykes' 
hydrometer  {infra). 

Duties  of    customs  and    excise    are,   subject    as    hereinafter    stated, 
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leviable  upon  all  spirits  manufactured  in   or  imported  into  the  United 
Kingdom,  whether  from  foreign  countries  or  British  possessions. 
The  customs  duties  on  imported  spirits  or  strong  waters  are : 

On  everygallon  computed  at  hydrometer  proof  of  spirits  of  every  description 

(exceptperfumed  spirits), including  naphthaor  methylic  alcohol  purified  s.  d. 

so  as  to  be  potable,  and  mixtures  and  preparations  containing  spirits  .  10  10 

For  perfumed  spirits .            .             .            .            .            .            .  17  3 

For  liqueurs,  cordials,  or  preparations  containing  spirits  in  bottle  enclosed 

in  such  a  manner  as  to  preclude  testing  .            .            .            .            .  14  8 

(see  1881,  c.  12  ;  1890,  c.  8,  s.  4). 

_  There  are  also  specific  duties  on  chloroform  and  other  articles  containing 
spirits  (1890,  c.  8,  s.  4).  These  duties  are  collected  as  countervailing 
excise  duties  on  spirits  imported  from  the  Channel  Islands  (1860,  c.  129  s  5  ■ 
1881,  c.  12,  ss.  7,  8). 

The  customs  duties  are  under  the  management  of  the  Commissioners  of 
Customs,  and  not  of  the  Excise  or  Inland  Revenue  (1828,  c.  44,  ss.  1,  4). 

The  excise  duties  on  spirits  are : 

On  every  gallon  of  the  strength  of  hydrometer  proof  distilled  or  taken       s.     d. 
out  for  consumption  in  the  United  Kingdom     .  .  .  .       10     6 

(1860,  c.  129,  s.  1;  1890,  c.  8,  s.  6). 

The  excise  duties  are  under  the  management  of  the  Inland  Revenue 
Department  (I860,  c.  129,  s.  5). 

The  proceeds  of  additional  duties  both  of  customs  and  excise  added  in 
1890  are  carried  to  the  Local  Taxation,  Customs,  and  Excise  Account,  and 
paid  and  applied  as  part  of  the  Local  Taxation  Grant. 

The  quantity  of  spirits  for  duty  is  ascertained  by  weighing  (1880,  c.  24, 
ss.  114,  Sched.  135),  and  its  strength  by  use  since  1816  of  Sykes'  hydrometer 
and  of  a  table  of  strengths,  denoted  by  the  instrument,  prepared  by  the 
Inland  Revenue  Department  (1818,  c.  28,  ss.  2,  3 ;  1880,  c.  24,  s.  134). 
Spirits  sweetened  to  defeat  the  use  of  the  instrument  are  forfeited  (1818, 
c.  28,  s.  2). 

The  charge  for  duty  on  British  spirits  is  made  at  the  place  where  they 
are  made,  and  in  respect  of  the  wort  or  worts,  low  wines  and  feints  or  spirits 
made  in  the  distillery,  and  the  ratio  of  dutiable  spirit  to  the  preliminary 
products  is  ascertained  under  sees.  46,  47  of  the  Spirits  Act,  1880,  subject 
to  remission  on  loss  or  destruction  (s.  115)  and  to  allowances  for  deficiencies 
(ss.  64-70,  85). 

The  practice  of  grogging,  i.e.  extracting  spirit  from  casks  in  excess  of 
the  amount  on  which  duty  is  paid,  was  made  illegal  in  1898  (61  &  62  Vict, 
c.  10,  s.  4). 

Excise  Licences. — Excise  licences  are  necessary — 

(1)  To  authorise  distillation  or  rectification  of  spirits  costing  £10,  10s.  (1825,  c.  81, 
s.  2  ;  1840,  c.  17,  ss.  1,  6  ;  1880,  c.  24,  s.  6).  The  licence  is  limited  to  particular  premises, 
and  the  stills  used  are  limited  in  number,  and  the  minimum  size  is  prescribed  (1825, 
c.  81,  s.  10  ;  1880,  c.  24,  ss.  5-8).  The  licence  is  incompatible  with  one  to  make  other 
exciseable  liquors  (1880,  c.  24,  ss.  10,  11,  12,  88),  and  a  distiller  cannot  hold  a  dealer's 
licence  in  respect  of  premises  within  two  miles  of  his  distillery  (1880,  c.  24,  s.  100). 

(2)  To  authorise  dealing  in  spirits  by  wholesale,  i.e.  in  quantities  of  two  gallons  or 
more,  costing  £10,  10s.  (1825,  c.  81,  s.  2  ;  1840,  c.  17,  s.  1).  This  licence  is  compatible 
with  (3),  but  not,  except  as  above  stated,  with  (1)  (see  1880,  c.  24,  ss.  96-104). 

(3)  To  authorise  dealing  in  spirits  by  retail,  i.e.  in  quantities  under  two  gallons. 
The  scale  of  charge  for  this  licence  is  regulated  by  the  Inland  Revenue  Act,  1880  (1880, 
c.  20,  s.  43  ;  see  1880,  c.  24,  ss.  96-104 ;  and  Licensing). 

(4)  To  authorise  making,  mixing,  and  retailing  methylated  spirits  (see  below). 
The  distiller  must  put  his  name  up  over  the  licensed  premises  (1825,  c.  81,  s.  25). 

vol.  XL  44 
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Import  and  Export. — It  is  forbidden  to  import  spirits  (except  cordials 
or  perfumed  or  medicinal  spirits)  in  ships  of  less  than  forty  tons  burden, 
or  in  casks  or  vessels  of  less  than  nine  gallons,  or  unless  in  glass  or  stone 
bottles  properly  packed  in  cases  as  part  of  the  cargo  (1876,  c.  36,  ss.  42, 162, 
200;  1896,  c.  28,  s.  4). 

The  warehousing  of  spirits  on  import  in  bonded  stores  and  the  regula- 
tions to  secure  duty  and  facilitate  trade  rest  on  the  Customs  Laws 
Consolidation  Act,  1876 ;  as  to  which  and  the  amount  of  spirits  allowed  duty 
free  as  ship  stores,  see  Customs,  vol.  iv.  pp.  80-86. 

The  warehouses  allowed  to  be  used  for  storage  of  spirits  are  of  three 
classes — distillers  properly  entered,  excise  warehouses,  and  Customs  or 
Crown  warehouses.  While  British  spirits  are  in  the  latter  they  are  subject 
to  the  Customs  Act.  Provision  is  made  for  permission  of  vatting,  blending, 
and  racking  and  bottling  spirits  in  bond  (1876,  c.  36,  s.  95 ;  1880,  c.  14,  s.  3 ; 
1880,  c.  24,  ss.  64-70,  85) ;  and  see  Spirits,  Methylated. 

A  drawback  is  given  on  the  export  of  British  spirits  to  the  extent  of 
the  excise  duty  paid. 

Some  Manufacture. — The  manufacture  of  spirits  is  conducted  under 
the  supervision  of  the  Inland  Bevenue  Department,  and  is  now  regulated 
mainly  by  the  Spirits  Act,  1880,  as  amended  in  1882  (c.  72,  s.  5),  1889 
(c.  42,  s.  25),  1890  (c.  8,  ss.  31-36,  and  c.  21,  s.  40),  and  1895  (c.  16,  s.  8). 
It  is  impossible  within  the  limits  of  this  article  to  examine  in  detail  the 
elaborate  regulations  of  the  statutes  and  the  department,  and  it  must  suffice 
here  to  state  that  they  deal  with  the  following  matters : — 

(a)  The  position  and  character  of  the  premises  licensed,  and  their  entry  by  excise 
officers  ;  the  nature  of  the  utensils,  the  scales,  weights,  and  measures  to  be  provided. 

(b)  The  materials  to  be  used  in  distilling,  and  the  mode  of  their  user,  and  the 
accounts,  etc.,  to  be  submitted  to  the  excise. 

(c)  The  storing  and  warehousing  by  the   distiller,  and  the  rectification  and  com- 
pounding of  the  products. 

(d)  The  grant  and  regulation  of  permits  on  removal  of  spirits  from  store,  involving 
the  keeping  of  elaborate  books  for  recording  all  permits. 

What  has  been  above  said  relates  to  potable  spirits.  The  duty  is  not 
charged  on  spirits  so  flavoured  as  not  to  be  drinkable. 


Spirits,  Methylated,  are  spirits  mixed  with  any  substance 
or  combination  of  substances  (approved  for  the  purpose  by  the  Commis- 
sioners of  Inland  Bevenue)  for  the  purpose  of  rendering  the  mixture 
unfit  for  use  as  a  beverage  (1880,  c.  24,  s.  3;  1890,  c.  8,  s.  32).  The. 
process  of  methylation  is  regulated,  in  the  interests  of  the  Bevenue,  under 
the  Spirits  Act,  1880.  The  authorised  methylators,  i.e.  persons  allowed  to 
methylate,  are  (1)  distillers  and  rectifiers  of  spirits  under  special  authority 
of  the  Commissioners  of  Inland  Bevenue;  (2)  persons  licensed  by  the 
Commissioners  to  methylate  (1880,  c.  24,  s.  118).  The  licence  is  annual 
and  costs  ten  guineas,  and  expires  on  30th  September,  and  may  be 
suspended  or  revoked  (1880,  c.  24,  s.  132;  1889,  c.  42,  s.  27).  The  plaqe 
and  mode  of  methylation  are  prescribed  by  ss.  122,  123  of  the  Act  of  1880 
and  s.  34  of  the  Act  of  1890. 

The  supply  of  methylated  spirits  is  thus  regulated. 

An  authorised  methylator  may  supply  methylated  spirit  to  a  person 
licensed  to  methylate  (1880,  c.  24,  s.  121  (c) ;  1889,  c.  42,  s.  27),  and  to  a 
retailer  of  methylated  spirits,  or  a  person  authorised  by  the  Inland  Bevenue 
to  receive  methylated  spirits  for  use  in  any  art  or  manufacture  carried  on 
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by  him  (1880,  c.  24,  ss.  120, 121) ;  but  must  not  supply  except  in  quantities 
not  less  than  five  gallons,  but  may  make  the  quantity  up  in  vessels 
containing  not  less  than  a  reputed  quart.  The  vessels  must  be  distinctly 
labelled  and  accompanied  by  an  excise  permit,  and  the  sale,  delivery,  and 
removal  must  be  in  accordance  with  the  regulations  and  subject  to  the 
security  prescribed  by  the  excise  authorities  (1880,  c.  24,  s.  124;  1889, 
c.  42,  s.  25  (c) ;  1890,  c.  8,  s.  32  (2)).  Stock  accounts  must  be  kept  (1880, 
s.  125). 

Methylated  spirit  may  be  retailed  by  persons  who  hold  an  excise  licence 
for  the  purpose,  taken  out  annually  at  a  cost  of  ten  shillings,  and  expiring 
on  30th  September  (1880,  c.  24,  s.  119  (6) ;  1889,  c.  42,  s.  27  (1)  (2)).  The 
sale  of  the  spirits  is  not  within  the  Licensing  Acts  (35  &  36  Vict.  c.  94, 
ss.  72,  77),  and  no  distiller  or  rectifier  of  spirits,  and  no  person  without 
a  licence  under  these  Acts,  can  obtain  a  licence  to  retail  methylated  spirits 
(1889,  c.  42,  s.  27  (4)). 

The  retailer  is  subject  to  rules  prescribed  by  the  Act  of  1880  as  to  the 
place  where  the  spirits  are  to  be  kept  and  sold,  the  amount  to  be  kept  in 
stock  not  exceeding  fifty  gallons,  and  to  be  sold  not  exceeding  a  gallon  at 
one  time,  and  as  to  entry  accounts,  etc.  (1880,  c.  24,  ss.  126,  127). 

No  sale  may  be  effected  between  10  p.m.  on  Saturday  and  8  a.m.  on  the 
following  Monday  (1889,  c.  42,  s.  26). 

The  following  offences  may  be  committed  as  to  methylated  spirits  :— 

1.  Making  or  selling  without  a  licence  or  authority ;  fine,  £50  (1889, 
c.  2,  s.  27-  (2)). 

2.  Unlawful  supply ;  fine  £50,  and  forfeiture  of  the  spirits ;  and  if  made 
after  notice  to  a  person  not  authorised  to  receive,  liability  to  spirit  duty  on 
the  amount  supplied  (1880,  c.  24,  s.  128). 

3.  Unlawful  possession  of  methylated  spirits ;  fine  £100,  and  forfeiture 
of  the  spirits  (1880,  c.  24,  s.  129). 

4.  Preparation,  sale,  or  use  for  beverage  or  medicine  except  sulphuric 
ether  or  chloroform;  fine  £100,  and  forfeiture  (1880,  c.  24,  s.  130). 

5.  Offences  as  to  spirit  mixed  with  gum  resin :  fine  £200,  and  forfeiture 
(1880,  c.  24,  s.  131 ;  1890,  c.  8,  s.  32). 

6.  Failure  to  observe  regulations  (1880,  c.  24,  ss.  126,  128  ;  1890,  c.  8, 
s.  33). 

Methylated  spirit  is  exempt  from  the  customs  and  excise  duty  on 
spirit  (1890,  c.  8,  s.  31).  But  purified  methylic  alcohol  is  dutiable  as 
spirits  (1880,  c.  24,  s.  133 ;  1881,  c.  12,  ss.  7,  8). 

The  removal  of  methylated  spirit  for  export  is  regulated  by  the  Inland 
Eevenue  Department  by  sees.  6,  7  of  the  Finance  Act,  1895  (c.  16),  and 
an  allowance  of  2d.  a  gallon  is  made  to  the  exporter.  Except  in  this 
case,  no  allowance  or  drawback  is  now  granted  on  duty-paid  spirit  used 
for  methylation  (1890,  c.  8,  s.  31) ;  and  see  Customs  ;  Excise. 

Spiritual,  Corporations. —SeeEccLESiASTicAL  Corporations. 

Spiritualism. — 1.  Persons  who  profess  to  communicate  with  the 
dead  by  means  of  knocks,  writing,  or  the  like  have  been  held  to  fall  within 
the  penalties  imposed  by  sec.  4  of  the  Vagrancy  Act,  1824  (5  Geo.  iv.  c.  83), 
upon  fortune-telling,  palmistry,  arid  the  like  {Monde  v.  Hilton,  1877,  2  Ex. 
D.  268 ;  In  re  Slade,  1878,  36  L.  T.  402).  This  does  not  preclude  their 
prosecution  for  obtaining  property  by  False  Pretences. 
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2.  Gifts  or  bequests  of  property  made  under  the  influence  of  persons 
professing  the  occult  powers  of  spiritualists  may  be  avoided  as  procured  by 
Undue  Influence  (see  Lyon  v.  Home,  1868,  L.  E.  6  Eq.  655). 


Spiritual,  Lords. — See  Estates  of  the  Eealm;  House  of  Lokds. 


Spoliation — An  injury  done  by  one  incumbent  to  another  in 
taking  the  fruits  of  his  benefice  under  a  pretended  title.  When  the  right 
of  the  patron  does  not  come  in  question,  the  injury  can  be  remedied  in  the 
Ecclesiastical  Courts ;  but  if  such  right  does  come  in  question,  the  matter 
must  be  dealt  with  in  the  Civil  Courts  (3  Steph.  Com.  337). 


Sponsions. — In  international  law  sponsions  are  compacts  or 
engagements  concluded  in  the  name  of  States  by  their  officers  without 
proper  authority,  or  in  excess  of  the  authority  they  may  possess.  Such 
acts  must  be  confirmed  by  express  or  tacit  ratification  to  make  them  binding 
(Halleck,  International  Law,  3rd  ed.,  vol.  i.  277). 


Spring  Guns. — 1.  The  use  of  these,  or  similar  contrivances,  on 
private  property  is  punishable  under  sec.  31  of  the  Offences  against  the  Person 
Act,  1861,  where  they  are  calculated  to  destroy  human  life,  or  calculated 
or  intended  to  cause  grievous  bodily  harm.  The  prohibition  and  penalty 
does  not  extend  to  dog-spears  (Jardin  v.  Crump,  1841,  8  Mee.  &  W.  782), 
or  guns  or  traps  to  destroy  vermin,  nor  to  spring  guns,  etc.,  set  in  a 
dwelling-house  at  night  for  its  protection  (see  Bodily  Harm  ;  Game  Laws). 

2.  Persons  injured  by  spring  guns  illegally  set  appear  to  have  an  action 
for  injuries  sustained  (where  they  have  no  notice  of  these  being  set), 
although  they  would  not  have  been  injured  if  they  had  not  trespassed.  See 
Beven  on  Negligence,  2nd  ed.,  pp.  502-509,  where  the  decisions  are  discussed, 
of  which  the  principal  is  Bird  v.  Holbrooh,  1828, 4  Bing.  628 ;  29  E.  E.  657). 


Springing    Uses  —  Limitations   of   uses    on    contingency,    etc. 
See  Uses. 


Spy. — See  War. 


Square  Mile. — In  sec.  31  of  the  Lands  Act  Amendment  Act, 
1875,  the  expressions  "square  mile"  and  "miles  square"  were  held  to  mean 
areas  of  those  dimensions,  not  areas  geometrically  square  (Robertson  v.  Lay, 
1879,  5  App.  Cas.  63). 


Squibs.  — See  Fireworks. 

S.  S. ,  Collar  Of. — The  collar  of  S.  S.  is  a  symbol  of  office  which 
certain  functionaries  are  privileged  to  wear  upon  State  occasions  as  part  of 
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their  official  costume  or  insignia.  The  chief  persons  who  in  modern  times 
have  possessed  this  privilege  have  been  the  Lord  Chief-Justice  of  England, 
the  Lord  Chief -Justice  of  the  Common  Pleas,  and  the  Lord  Chief-Baron  of 
the  Exchequer ;  now  the  Lord  Chief-Justice  of  England  is  the  only  one  of 
Her  Majesty's  judges  who  has  the  right  to  wear  it.  Other  official  personages 
who  wear  it  are  the  officers  of  the  Herald's  College,  with  the  exception  of  the 
pursuivants.  The  Lord  Mayor  of  London,  however,  wears,  by  virtue  of  his 
office,  a  collar  which  is  very  similar,  and  is  described  as  follows : — 

It  is  composed  of  twenty-eight  S.  S.,  fourteen  roses,  thirteen  knots,  and  measures 
six  by  four  inches.  The  ends  of  the  chain  are  joined  by  the  portcullis,  from  the  points 
of  which,  suspended  by  a  ring  of  diamonds,  hangs  the  jewel  containing  the  city  arms, 
and  encircled  by  a  border  of  S.  S.  in  gold  and  rosettes  of  diamonds  set  in  silver. 

The  collar  of  S.  S.  worn  by  the  other  persons  above  mentioned  is  thus 
described : — 

The  form  of  appendages  of  the  collar  underwent  many  changes.  It  was  at  first  a 
small  collar  fitting  closely  to  the  neck,  with  the  letters  S.  S.  placed  at  equal  distances  on  a 
stiff  band  of  dark  colour,  the  ends  of  which  bent  outwardly  and  were  united  by  a 
chain.  Pendent  jewelled  rings  were  then  added,  and  afterwards  Henry  the  Seventh's 
Beaufort  badge  of  the  portcullis  with  the  rose  ;  and  the  form  and  material  were  at 
length  increased  in  size  and  value  by  the  introduction  of  a  garter  knot  between  the 
letters,  then  the  collar  became  the  gorgeous  ornament  which  now  decorates  the  chiefs  of 
the  Courts.  It  consists  of  twenty-eight  of  the  letters  and  twenty-seven  of  the  knots, 
besides  the  two  portcullises  and  the  rose,  the  diameter  of  the  latter  being  about  an  inch 
and  three-quarters,  and  the  rest  of  the  chain  in  proportion.  The  weight  of  the  whole  is 
about  four  pounds  of  gold. 

The  only  known  instance  of  a  Chancellor  wearing  the  ornament  is  found 
in  the  portrait  of  Sir  Thomas  More  in  the  reign  of  Henry  vui. 

The  collars  worn  by  the  chiefs  of  the  Courts  became  office-looms. 
That  of  the  Common  Pleas  descended  from  Sir  Edward  Coke,  and  continued 
until  the  amalgamation  of  the  Courts.  The  collar  worn  in  the  King's 
Bench  could  be  traced  to  Sir  Matthew  Hale,  Chief  Justice  in  1671,  and  was 
transmitted  on  a  customary  payment  of  £100.  Lord  Ellenborough  in  1818 
retained  it  on  his  retirement,  and  a  new  one  was  provided.  A  new  one 
was  provided  which  ultimately  passed  to  Lord  Denman.  On  his  retirement 
in  1850  his  successor  did  not  take  it,  and  it  was  transferred  to  the  Corpora- 
tion of  Derby.  Lord  Campbell  retained  his  on  becoming  Chancellor,  and 
his  successor  in  1859,  Sir  Alexander  Cockburn,  provided  a  new  one.  So  that 
the  tradition  of  the  collar  as  an  office-loom  had  died  out  in  this  Court.  Sir 
Alexander,  however,  left  his  collar  to  be  held  by  his  successors  as  an  office- 
loom,  and  this  is  the  one  now  worn  by  the  Lord  Chief-Justice  (q.v.). 

The  tradition  also  died  out  in  the  Exchequer  before  the  abolition  of  that 
Court. 

[Authority. — Foss's  Judges  of  England.'] 

Stage  Carriage  ;  Coach. — The  proprietor  of  a  stage  coach, 
if  he  undertakes  for  reward  to  carry  goods  as  well  as  passengers,  is  a 
common  carrier.  But  if  he  only  holds  himself  out  to  carry  passengers,  the 
fact  that  the  passengers  are  permitted  to  take  luggage  with  them,  and  that 
the  driver  of  the  coach  accepts  a  gratuity  for  carrying  such  luggage,  does 
not  render  the  proprietor  liable  as  a  common  carrier,  if  he  makes  no  charge 
for  the  carriage  of  the  luggage  (Middleton  v.  Foioler,  1699,  1  Salk.  282 ; 
Brooke  v.  Pickwick,  1827,  4  Bing.  218).  As  to  the  liability  of  a  common 
carrier,  see  Caeeiee. 
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A  stage  coach  proprietor  is  not  liable  for  injury  caused  to  passengers  by 
the  breaking  down  or  overturning  of  the  coach,  in  the  absence  of  any 
default  or  negligence  on  his  part,  or  on  that  of  his  servants  (Crofts  v.  Water- 
house,  1825,  3  Bing.  319 ;  28  E.  E.  631 ;  Aston  v.  Heaven,  1797,  3  Esp.  533  ; 
5  E.  E.  750).  But  he  is  bound  to  exercise  due  skill,  and  all  possible  care 
and  foresight,  to  provide  for  the  safe  conveyance  of  passengers  ;  and  it  is 
his  duty  to  examine  the  coach  at  the  commencement  of  every  journey,  in 
order  to  ascertain  whether  there  are  any  defects  rendering  it  insecure,  and 
to  take  care  that  it  is  of  sufficient  strength  to  carry  the  full  number  of 
passengers  for  which  it  is  constructed  (Bremner  v.  Williams,  1824,  1  Car.  & 
P.  414 ;  Israel  v.  Clark,  1803,  4  Esp.  259).  He  is  not,  however,  liable  if  an 
accident  happens  in  consequence  of  a  latent  defect  which  could  not  be 
discovered  by  the  exercise  of  reasonable  care  and  skill  (Christie  v.  Griggs, 
1809,  2  Camp.  K  P.  79). 

As  to  the  law  relating  to  hackney  carriages,  see  Cab. 


Stage  Plays. — See  Theatres. 


Staircase. — Urban  authorities  are  empowered  by  sec.  23  of  the 
Public  Health  Acts  Amendment  Act,  1890,  to  make  by-laws  dealing  with, 
inter  alia,  the  structure  of  staircases.  In  the  London  Building  Act,  1894, 
there  are  also  various  provisions  dealing  with  the  same  subject  (see  ss.  69, 
70,  74,  78-80). 

A  landlord  who  lets  an  unfurnished  house,  the  staircase  of  which  is  in 
an  unsafe  condition,  he  being  under  no  liability  to  keep  it  in  repair,  is  not 
liable  for  personal  injuries  sustained  by  a  person  in  consequence  of  the 
defective  state  of  the  staircase  (Lane  v.  Cox,  [1897]  1  Q.  B.  415 ;  see  also 
Russell  v.  Macknight,  1896,  24  Ct.  of  Sess.  Cas.  4th  Series,  118);  but  where 
premises  are  let  in  separate  floors  (except  the  staircase,  which  is  common 
to  all  the  floors,  and  is  under  the  control  of  the  landlord),  it  is  the  duty  of 
the  landlord  to  keep  such  staircase  in  a  state  of  repair,  and  he  will  be  liable 
if  a  person  having  business  with  any  of  the  tenants  is  injured  owing  to 
any  defect  therein  (Miller  v.  Hancock,  [1893]  2  Q.  B.  177).  It  seems  that 
there  is  no  warranty  by  holders  of  exhibitions  as  to  the  soundness  of  stair- 
cases or  other  parts  of  their  building ;  their  liability,  if  any,  depending  on 
the  question  whether  they  have  omitted  to  take  due  care  in  maintaining  the 
same  (see,  per  Montague  Smith,  J.,  in  Readhead  v.'  Midland  Rwy.  Co.,  1869, 
L.  E  4  Q.  B.  385). 


Stakeholder  is  a  person  with  whom  a  deposit  is  made  to  hold  on 
behalf  of  such  one  or  more  of  the  parties  to  making  the  deposit  as  may 
establish  his  or  their  claim  to  it.  On  a  sale  by  auction,  the  auctioneer 
generally  (Edgell  v.  Day,  1865,  L.  E.  1  C.  P.  80  ;  Furtado  v.  Lumley,  1890, 
54  J.  P.  407),  and  the  solicitor  sometimes  (Wiggins  v.  Lord,  1841,  4  Beav. 
30),  receives  the  deposit  in  that  capacity.  Unless  otherwise  directed  by 
both  parties,  the  stakeholder  should  retain  the  deposit  in  his  own  hands  until 
the  party  is  ascertained  (Harington  v.  Hoggart,  1830,  1  Barn.  &  Adol.  577), 
and  neither  party  can  alone  determine  his  right  to  do  so  (Marryat  v.  Brodericlc, 
1837, 2  Mee.  &  W.  369  ;  Emery  v.  Richards,  1845, 14  Mee.  &  W.  728).  If  he 
pay  it  over  to  either,  without  proper  justification,  he  will  be  liable  for  it  to 
the  other  (Peto  v.  Blades,  1814,  4  Taun.  657 ;   Gray  v.  Guttcridgc,  1828, 
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1  Man.  &  E.  614  ;  Duncan  v.  Cafe,  1837,  2  Mee.  &  W.  244).  In  case  of  dispute 
he  may  interplead  if  either  party  threaten  him  with  an  action  for  the 
amount  {Harington  v.  Hoggart,  ubi  supra ;  cp.  Interpleader).  Where, 
however,  he  seeks  to  retain  part  of  the  stake,  as  where  an  auctioneer 
claims  to  deduct  his  commission  before  paying  over  the  deposit,  he  is  not  an 
indifferent  stakeholder,  but  has  a  personal  interest  to  uphold,  and  therefore 
cannot  obtain  an  injunction  to  restrain  an  action  against  himself  (Mitchell  v. 
Hayne,  1824,  2  Sim.  &  St.  63). 

As  soon  as  it  is  determined  which  of  the  parties  is  entitled  to  the 
deposit,  the  stakeholder  must  pay  it  over  to  that  party  ;  if  he  refuse  to  do 
so  after  demand  made,  interest  may  be  recovered  after  notice  given  {Gaby 
v.  Driver,  1828,  2  Y.  &  J.  549  ;  3  &  4  Will.  iv.  c.  42,  s.  28). 

If  a  stakeholder  during  the  time  that  the  deposit  remains  in  his  hands 
chooses  to  invest  it,  he  does  so  at  his  own  risk ;  on  the  other  hand,  he  is 
entitled  to  any  profit  that  may  accrue  from  such  investment,  nor  is  it  com- 
petent for  one  of  the  parties  to  require  him  to  lay  out  the  money  and  to 
account  for  any  interest  that  may  be  made  thereon  {Rarington  v.  Hoggart, 
ubi  supra).  If  both  parties  direct  him  to  invest  the  money,  any  loss  that 
may  result,  or  any  profit  that  may  be  derived  from  such  investment,  will  fall 
on,  or  accrue  to,  the  party  ultimately  entitled  to  the  money  (see  judgments 
in  Harington  v.  Hoggart,  ubi  supra). 

Notice  of  an  equitable  assignment  of  a  chose  in  action,  given  before  the 
fund  has  come  into  the  hands  of  a  stakeholder,  does  not  affect  the  question 
of  priorities  {Webster  v.  Webster,  1862,  31  Beav.  393  ;  Somerset  v.  Cox,  1865, 
33  Beav.  634  ;  Duller  v.  Plunkett,  1860,  1  John  &  H.  441 ;  Dart,  944). 

Where  a  document  is  held  by  a  stakeholder  between  the  defendant  and 
a  stranger  to  the  action,  he  must  be  subpoenaed  to  produce  it,  and  parol 
evidence  of  its  contents  is  not  admissible,  although  notice  to  produce  has 
been  served  on  the  defendant,  for  the  stakeholder  is  not  the  agent  of  the  latter, 
and  the  latter  has  no  right  to  retain  the  document,  although  he  might  be 
entitled  to  inspect  it  {Parry  v.  May,  1833,  1  Moo.  &  E.  279). 

Where  a  person  acted  as  stakeholder  on  the  occasion  of  a  prize  fight 
which  ended  in  the  death  of  one  of  the  fighters,  but  took  no  other  part  in 
the  circumstances  of  the  fight  than  to  hold  the  stakes  and  afterwards  hand 
them  over  to  the  winner,  it  was  held  that  he  was  not  liable  to  be  convicted 
as  an  accessory  before  the  fact  to  the  manslaughter  {B.  v.  Taylor,  1875, 
L.  E.  2  C.  C.  E.  147). 

As  to  the  position  of  a  stakeholder  in  betting  and  wagering  transactions, 
see  Gaming  (and  Wagering),  vol.  vi. 


Stall. — The  continuous  occupation  of  a  portion  of  a  market  by  an 
erection  placed  there  for  the  purpose  of  selling  goods  is  a  "  stall "  for  which 
stallage  is  payable,  although  the  soil  be  not  interfered'  with.  The  question 
of  what  constitutes  a  "  stall "  is  a  question  of  fact  {Great  Yarmouth  v. 
Groom,  1862,  32  L.  J.  Ex.  74). 


Stallage. — See  Markets  and^Fairs,  vol.  viii.  p.  223. 

Stamps;  Stamp  Duties. — Stamp  duties  are  distinguished 
from  excise  and  taxes  mainly  by  the  mode  of  payment.  A  document  must 
exist,  or  be  created  for  the  purpose,  and  this  document  bears  either  an 
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official  impression  or  adhesive  label  denoting  payment  of  duty.  The 
present  article  is  not,  however,  intended  to  include  those  stamp  duties 
which  are  generally  referred  to  under  more  specific  names  (e.g.  legacy, 
succession,  probate,  estate  duty),  but  to  give  in  outline  the  scope  of  those 
duties  on  deeds  and  other  instruments  which  were  imposed  by  the 
enactment,  in  the  main  a  consolidation  of  earlier  enactments,  and  known 
as  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39). 

Fiscal  enactments  scarcely  lend  themselves  to  generalisations  in  the 
way  of  rules  of  construction ;  they  have  been  said  to  be  positivi  juris.  You 
must  interpret  with  strict  regard  to  the  literal  meaning  of  the  Legislature's 
language,  avoiding,  of  course,  absurdity.  Yet  one  or  two  cardinal  principles 
admit  of  elimination,  and  their  separate  statement  tends  to  clearer 
appreciation  of  the  incidence  of  the  charge. 

1.  Stamp  duty  is  charged  on  "instruments"  (s.  1);  but  no  one  need 
embody  a  transaction  in  an  instrument,  or  pay  the  duty,  which  would  in 
that  case  be  payable,  unless  a  special  provision  obliges  him  to  do  so.  Such 
special  provisions  exist  in  particular  cases ;  the  most  noteworthy  being 
sec.  12  of  the  Finance  Act,  1895  (58  Vict.  c.  16). 

2.  Although  parties  may  dispense  with  an  instrument,  they  are  not  at 
liberty,  if  they  have  one,  to  conceal  facts  and  circumstances  on  which  its 
liability  depends  (s.  5).  This  section  must  in  effect  be  read  as  a  statutory 
extension  (within  some  limits)  of  definitions  of  instruments  given  or 
implied  in  the  Act. 

3.  Duties  are  calculable  on  three  distinct  bases :  (a)  Fixed  duties 
imposed  on  documents  satisfying  a  given  description  or  definition  (expressed 
or  implied) ;  (b)  Ad  valorem  duties,  dependent  either — (i.)  on  the  amount  or 
value  of  the  consideration  as  conveyance  on  sale  or  lease,  or  (ii.)  on  the 
effect  of  the  instrument  and  its  operation,  as  mortgages,  reconveyances, 
awards,  bills  of  exchange,  settlements,  etc. 

4.  Duties  are  payable  according  to  the  facts  and  circumstances  existing 
at  the  date  of  the  deed,  and  subsequent  circumstances  do  not  affect  the 
amount  or  rate  payable. 

5.  Instruments — (a)  Executed  in  any  part  of  the  United  Kingdom,  or 
(b)  relating,  wheresoever  executed — (i.)  to  any  property  situate  in  the 
United  Kingdom,  or  (ii.)  to  any  matter  or  thing  done  or  to  be  done  in  any 
part  of  the  United  Kingdom,  are  liable  to  duty  (s.  14  (4)).  And  the  Crown 
is  bound  by  the  provisions  of  the  Stamp  Act,  except  where  express 
provision  is  made  to  the  contrary  (s.  119). 

6.  Stamps  are  either  impressed  or  adhesive,  and  either  kind  may  be 
appropriated.  The  rule  is  (ss.  2,  7)  that  duties  are  to  be  denoted  by 
impressed  stamps,  and  that  an  adhesive  stamp  can  only  be  used  where 
,there  is  an  express  provision  enabling  it.  An  appropriated  stamp  is  (s.  10) 
only  to  be  used  on  the  particular  description  of  instrument  to  which  it  is 
appropriated,  and  instruments  of  the  given  description  are  not  duly 
stamped,  except  with  an  appropriated  stamp. 

With  regard  to  adhesive  stamps,  sees.  8  and  9  contain  special  provisions 
as  to  their  cancellation,  and  penalties  to  safeguard  cancellation  and  prevent 
fraudulent  practices. 

7.  The  peculiarity  of  the  Act  is  the  absence  of  any  stringent  sanction  to 
compel  payment  of  duty.  For  even  if  parties  do  embody  a  transaction  in  a 
written  instrument  (which,  as  explained  in  (1),  is  usually  optional  with 
them),  and  disclose,  as  required  by  sec.  5  of  the  Act,  the  facts  and  circum- 
stances on  which  the  liability  to  duty  depends,  there  is  in  general  no 
liability  personally  enforceable  against  anyone  to  pay  the  stamp  duty. 
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The  instrument  cannot  be  put  in  evidence  in  any  civil  proceedings,  though 
it  may  in  criminal  (s.  14  (1)  and  (4)),  unless  duly  stamped ;  but  only  in  the 
case  of  those  instruments  specified  in  sec.  15,  subsec.  (d)  is  there  a  fine  or 
personal  penalty  recoverable  for  failure  to  stamp ;  and  this  fine  is  limited  to 
£10,  whatever  the  duty  may  be  (s.  15  (2)  (c)).  Penalties  there  are  payable 
as  the  condition  on  which  alone  the  stamping  of  an  instrument  (not 
stamped  before  or  within  a  certain  time  after  execution),  or  its  reception  in 
evidence,  can  be  compelled. 

8.  In  general,  as  a  matter  of  law,  instruments  must  be  written  on 
stamped  material  or  stamped  before  execution ;  if  presented  for  stamping 
after  execution  a  penalty  is  in  strictness  exigible  in  addition  to  payment  of 
duty.  (The  regulations  of  the  Commissioners  concede  periods  of  grace  for 
stamping  without  penalty :  thirty  days  in  case  of  deeds,  and  fourteen  in 
case  of  agreements  under  hand  only;  but  it  is  important  to  distinguish 
between  this — an  administrative  concession  revocable  at  pleasure,  and 
administered  in  subordination  to  claims  the  Commissioners  may  think  fit 
to  make  as  to  the  amount  of  duty  payable — and  what  is  a  matter  of  legal 
right.)  This  is  expressly  enacted  by  sec.  15  (1),  the  exception  being 
"where  other  express  provision  is  in  this  Act  made";  by  sec.  15  (2)  special 
provisions  are  enacted  in  the  case  of  ad  valorem  duties  on  those  instruments 
chargeable,  by  reference  to  the  first  schedule  of  the  Act,  as — 

"  Bond  covenant  or  instrument  of  any  kind  whatsoever." 

"  Conveyance  on  sale." 

"  Lease  or  tack." 

"Mortgage,  bond,  debenture,  covenant,  and  warrant  of  attorney  to 
confess  and  enter  up  judgment." 

"  Settlement." 

The  effect  of  these  provisions  is  as  follows: — (a)  A  period  of 
thirty  days  from  first  execution  or,  if  first  executed  out  of  United 
Kingdom,  first  receipt  in  United  Kingdom  is  given  for  stamping  these 
instruments  as  a  matter  of  legal  right ;  or  (b)  if  the  instrument  has  been 
presented  for  adjudication  under  sec.  12  of  the  Act,  a  period  of  fourteen 
days  from  notice  of  the  assessment  of  duty  by  the  Commissioners  is  given 
as  a  matter  of  legal  right ;  (c)  on  failure  to  stamp  these  instruments  with 
duty  in  accordance  with  (a)  or  (S),the  person  specified  in  s.  15  (2)  (d)  incurs 
a  fine  of  £10,  in  addition  to  the  ordinary  penalty  of  £10,  and  interest  at 
£5  per  cent,  if  the  duty  exceeds  £10  (imposed  by  sec.  15  (1)).  There  is 
an  additional  penalty  equivalent  to  the  stamp  duty  unless  a  reasonable 
excuse  for  delay  in  stamping  or  omission  to  stamp  or  stamp  sufficiently  is 
given  to  the  satisfaction  of  the  Commissioners  or  Court;  but  both  those 
penalties  are  penalties  payable  only  if  and  when  it  is  desired  to  stamp  the 
instrument,  or  to  put  it  in  evidence. 

But  these  provisions  ((a),  (b),  and  (c))  only  apply  to  ad  valorem  duties,  and 
only  to  those  ad  valorem  duties  specified  in  sec.  15  (2)  (d)  (already  set  out). 

Any  instruments  first  executed  out  of  the  United  Kingdom  may  be 
stamped  within  thirty  days  after  first  receipt  in  United  Kingom  on 
payment  of  unpaid  duty  only  (s.  15  (3)  (a)),  and  the  Commissioners  may, 
if  they  think  fit  at  any  time,  mitigate  or  remit  any  penalty  payable  on 
stamping  (s.  15  (3)  (&)),  as  amended  by  Finance  Act,  1895  (58  &  59  Vict. 
c.  16,  s.  15). 

Three  stamps  are  obtainable  without  payment. 

1.  A  "duty-paid"  stamp — the  denoting  stamp  of  sec.  11. 

2.  An  "adjudication "  stamp  (ss.  12  and  13). 

3.  A  "  denoting  "  stamp  (s.  72). 


698  STAMPS;   STAMP  DUTIES 

1.  Is  applicable  where  a  lower  rate  of  ad  valorem  duty  is  payable  by 
reason  of  previous  payment  of  a  higher  rate  on  some  other  instrument,  as 
in  the  ease  of  collateral  or  substituted  securities.  The  lower  rate  of  duty 
is  expressly  made  to  depend  on  the  primary  security  being  duly  stamped. 
The  primary  security  and  the  additional  or  substituted  security  should  both 
be  produced  stamped,  and  the  latter  may  then  have  impressed  on  it  a  duty- 
paid  stamp  evidencing  the  fact  that  duty  has  been  duly  paid  on  the 
primary  security. 

2.  Under  these  sections  the  Commissioners  may  be  required  to 
determine  whether  an  instrument  is  chargeable  with  any,  and,  if  so, 
what  duty.  The  Commissioners  may,  and  do,  require  an  abstract  of  the 
instrument,  a  formal  praecipe,  and  the  executed  instrument  itself  to  be 
personally  lodged,  and  may  call  for  any  evidence  necessary  to  show  to  their 
satisfaction  whether  all  the  facts  and  circumstances  affecting  the  duty  are 
set  forth  in  the  instrument.  Instruments  chargeable  with  ad  valorem  duty, 
as  security  for  money  or  stock  without  limit,  and  instruments  which  cannot 
legally  be  stamped  after  execution,  are  excepted  from  the  operation  of  the 
sections.  If  the  applicant  is  dissatisfied  he  may,  within  twenty-one  days 
after  the  date  of  the  assessment,  and  on  payment  of  the  duty  assessed, 
appeal  to  the  High  Court  (a  Divisional  Court)  requiring  the  Commissioners 
to  state  a  case  for  the  purpose ;  and  the  Court  can  alter  the  assessment  and 
order  repayment  of  unpaid  duty  and  payment  of  costs  as  against  the 
unsuccessful  party  to  the  action  (there  is  no  express  power  to  order 
payment  of  unpaid  duty).  If  the  applicant  is  satisfied  with  the  assessment 
of  the  Commissioners  he  should  take  care  to  pay  the  duty  assessed,  and 
have  the  adjudication  stamp  impressed,  for  by  sec.  12,  subsecs.  (4)  and  (5), 
this  adjudication  stamp  precludes  any  question  of  sufficiency  of  stamp  duty 
being  raised  in  any  Court. 

3.  Sec.  72  provides  that  duplicates  or  counterparts  are  not  to  be 
deemed  duly  stamped  unless  stamped  as  originals,  or  unless  impressed  with 
a  denoting  stamp  evidencing  payment  of  sufficient  duty  on  the  original 
(the  section  expressly  excepts  counterparts  of  instruments  chargeable  as 
leases,  unless  executed  by  or  on  behalf  of  lessor). 

The  scope  of  this  article  necessitates  either  a  short  reference  to  each 
charge  in  the  Stamp  Act  (which  would  have  resulted  in  an  abbreviation  of 
the  first  schedule  to  the  Act)  or  a  reference  to  the  more  important  points 
of  those  charges  which,  from  their  frequency  or  amount,  are  of  greater 
practical  importance.  In  choosing  the  latter  course  a  selection  has  been 
made  of  bills  and  notes  ;  conveyances  on  sale ;  leases ;  marketable  securities ; 
mortgages,  bonds  and  covenants ;  policies  of  assurance ;  settlements. 

Bills  of  Exchange  and  Promissory  Notes. — The  charge  of  duty  is  imposed 
by  sec.  1  of  The  Stamp  Act,  1891,  and  is  contained  in  the  first  schedule  to 
that  Act ;  by  its  terms  the  duties  imposed  are : — 

On  bills  of  exchange  payable  on  demand,  at  sight,  or  on  presentation,  Id. 

On  bills  of  any  other  kind,  and  promissory  notes  of  any  kind  (except 
bank  notes),  drawn  or  expressed  to  be  payable,  or  actually  paid  or  indorsed 
or  in  any  manner  negotiated  in  the  United  Kingdom,  an  ad  valorem  duty  of 
Is.  per  cent. 

It  will  be  noticed  that  a  bill  of  exchange  or  promissory  note  is  rendered 
liable  to  duty,  not  only  by  being  drawn  here  or  ^being  expressed  to  be  payable 
here,  which  are  conditions  of  liability  in  accordance  with  the  general 
conditions  laid  down  in  sec.  14  (4),  but  also  by  reason  of  subsequent 
dealings  with  the  instrument,  e.g.  payment  or  indorsement  or  negotiation 
of  it  here  which  would  not  entail  duty  if  the  general  conditions  had  not 
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been  supplemented  by  tbese  words.  With  regard  to  the  exception  of  bank 
note,  tbis  is  the  subject  of  a  separate  and  higher  charge  of  duty ;  and  sec.  29, 
without  denning  bank  note,  enacts  that  the  expression  shall  include  bills 
and  notes  issued  by  any  banker  other  than  the  Bank  of  England  for  money 
not  exceeding  £100  payable  to  bearer  on  demand. 

The  charge  is  subject  to  eleven  exemptions;  of  these,  No.  10  has  been 
the  subject  of  decision  in  The  Committee  of  London  Clearing  Bankers  v. 
Commissioners,  [1896]  1  Q.  B.  542,  and  No.  11  has  been  extended  by  the 
Finance  Act,  1894,  s.  40,  in  consequence  of  the  decision  in  Rothschild,  and 
Sons  v.  Commissioners,  [1894]  2  Q.  B.  142  ;  but  with  the  exception  of  No.  11 
they  are  not  of  general  importance  to  ordinary  persons,  except  in  so  far  as 
they  indirectly  show  the  scope  of  the  charge  of  duty,  for  the  express 
exemption  of  these  instruments  may  be  thought  to  lead  to  the  inference 
that  the  Legislature  regarded  them  as  charged,  and  if  so,  instruments 
ejusdem  generis,  which  are  not  exempted,  are  thereby  inf erentially  indicated 
as  within  the  charge. 

The  Act  contains  no  definition  of  bill  of  exchange,  bill  of  exchange 
payable  on  demand,  or  promissory  note ;  these  definitions  must  be  supplied 
from  sees.  3,  10,  and  83  of  the  Bills  of  Exchange  Act,  1882.  These 
definitions  are  supplemented  by  sees.  32  and  33  of  the  Stamp  Act,  1891, 
which  provide  that  "  bill  of  exchange,"  "  bill  of  exchange  payable  on 
demand,"  and  "promissory  note,"  shall  "include"  documents  which  by  the 
law  merchant  would  not  be  either  bills  or  notes. 

The  provisions  of  sec.  33,  or  the  corresponding  provisions  of  the  Stamp 
Act,  1870,  sec.  49,  were  considered  by  the  Court  in  Mortgage  Insurance 
Corporation  v.  Commissioners,  1888,  21  Q.  B.  D.  352 ;  Brown,  Shipley,  &  Co. 
v.  Commissioners,  [1895]  2  Q.  B.  598,  and  the  decisions  show  a  strong 
tendency  to  restrict  the  wide  language  of  the  section  to  instruments  which 
resemble  closely  the  ordinary  mercantile  note. 

The  duty  on  bills  payable  on  demand,  at  sight,  or  on  presentation,  may 
be  denoted  by  an  adhesive  stamp.  If  the  bill  is  drawn .  in  the  United 
Kingdom,  and  an  adhesive  stamp  used,  it  is  to  be  cancelled  by  the  person 
signing  the  bill  before  delivery  (s.  34  (1)).  Bills  and  all  notes  drawn  or 
made  out  of  United  Kingdom  ("  or  purporting  to  be,"  for  this  is  to  have  the 
same  effect,  s.  36),  are  to  be  stamped  with  adhesive  stamps  (s.  34  (1)). 

Everyone  into  whose  hands  any  bill  or  note  drawn  or  made  out  of  the 
United  Kingdom  comes  in  the  United  Kingdom  before  it  is  stamped,  is,  before 
he  presents  for  payment,  negotiates,  or  pays  it,  to  affix  and  cancel  the  proper 
adhesive  stamp  (s.  35  (1)).  This  provision  is  subject  to  a  saving  of  the  rights 
of  a  "  oond  fide  holder,"  to  the  effect  (presumably,  the  language  is  not  very 
apt)  that  a  proper  stamp  apparently  duly  cancelled,  though  in  fact  it  was 
not  affixed  or  cancelled  by  the  proper  person,  should  be  deemed  duly 
(?  affixed  and)  cancelled,  or  if  an  uncancelled  adhesive  stamp  be  affixed  the 
bond  fide  holder  may  cancel  it  as  if  he  had  affixed  it,  and  then  the  bill  shall 
be  deemed  "  as  valid  and  available  as  if  the  stamp  had  been  cancelled  by 
the  person  affixing  it"  (?who  ought  to  have  affixed  it). 

By  sec.  37  a  bill  or  note  written  on  an  impressed  stamp  of  sufficient 
amount,  but  improper  denomination,  may  be  stamped  with  the  proper  stamp 
on  payment  of  the  duty,  and  a  penalty  of  forty  shillings,  if  not  then  payable, 
or  £10  if  it  is  payable ;  but  except  as  provided  in  this  section  and  in  the 
previous  sections  already  quoted,  permitting  or  directing  the  use  of  adhesive 
stamps,  no  bill  is  to  be  stamped  after  execution. 

Everyone  who  issues,  negotiates,  presents  for  payment,  or  pays  a  bill  or 
note  liable  to  duty,  and  not  duly  stamped,  incurs  a  penalty  of  £10,  and  any- 
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one  receiving  such  note  in  payment,  security,  by  way  of  purchase,  or  other- 
wise, cannot  recover  thereon  (s.  38  (1));  but  as  to  bills  payable  on  demand, 
at  sight,  or  on  presentation  (though  the  penalty  is  unaffected),  if  presented 
for  payment  unstamped,  the  person  to  whom  such  bill  is  presented  may 
affix  adhesive  stamp  and  cancel  as  if  he  had  been  the  drawer,  and  may 
then  pay  the  sum  mentioned  in  the  bill,  etc.,  and  the  bill  is  to  be  deemed 
valid  as  far  as  duty  is  concerned. 

One  bill  of  a  set  only,  as  a  rule,  need  be  stamped  (s.  39). 

Conveyance  on  Sale. — The  duty  on  a  conveyance  on  sale  is  5s.  for  every 
£50  or  fractional  part  of  £50  of  the  consideration.  This  duty  is  or  may  be 
charged  on — 

1.  Conveyances  on  sale  (s.  54). 

2.  Eelease  or  renunciation  of  any  property  or  any  right  or  interest  in 
any  property  (Sched.  1,  tit.  "  Eelease  "). 

3.  Contracts  for  sale  (s.  59). 

4.  Bonds,  covenants,  warrants  of  attorney,  contracts  executed  on  sale 
(s.  60). 

Two  of  these  cases  require  separate  consideration.  As  to  (1),  sec.  54 
defines  "  conveyance  on  sale "  in  effect  as  any  instrument  whereby — 
(a)  property  (b)  is  transferred  (c)  on  sale. 

That  Act  contains  no  definition  of  "  property.''  Many  meanings  of  that 
term  are  enumerated  by  Austin,  Jurisprudence,  5th  ed.,  pp.  789-792,  but  no 
decision  enables  a  selection  to  be  made  from  those  meanings  for  the 
purposes  of  this  Act,  or  a  new  definition  to  be  formulated.  The  question 
whether  an  instrument,  which  in  other  respects  would  have  fallen  under 
sec.  54,  transferred  property  was  the  subject  of  decision  in  Potter  v.  Com- 
missioners, 1854,  23  L.  J.  Ex.  345  ;  Limmer  AspJialte  Paving  Co.  v.  Com- 
missioners, 1872,  L.  E.  7  Ex.  211 ;  Conservators  of  River  Thames  v. 
Commissioners,  1886,  18  Q.  B.  D.  279 ;  B.  Brooke  &  Co.  v.  Commissioners, 
[1896]  2  Q.  B.  356 ;  Smelting  Co.  of  Australia  v.  Commissioners,  [1897] 
1  Q.  B.  178. 

The  instrument  must  transfer  property.  It  must,  however,  not  be 
forgotten  that  the  extinction  (without  transfer)  of  property,  or  a  right  or 
interest  in  property  under  such  circumstances  that  its  transfer  would  have 
been  a  conveyance  on  sale,  would  be  chargeable  with  like  duty  under  the 
second  head  above  referred  to  ("  Eelease,"  etc.). 

This  transfer  must  be  on  "  sale."  Sale  at  common  law  involves  two 
parties :  a  thing,  a  price  in  money ;  and  an  agreement  to  give  the  one  for 
the  other.  But  sees.  55  and  57  are  in  effect  a  statutory  extension  of  the 
common  law  requisites  constituting  a  sale,  and  enable  transfers,  in  con- 
sideration of  stock  marketable  or  other  securities  or  debts,  to  be  treated 
as  sales. 

A  transfer  of  property  in  consideration  of  money  is  not  necessarily  a 
transfer  on  "  sale,"  though  prima  facie  it  is,  adequacy  of  price  not  being 
required ;  and,  in  the  opinion  of  the  writer,  a  transfer  in  consideration  of 
stock  or  securities,  or  in  satisfaction  of  a  debt,  is  not  by  these  sections  made 
a  transfer  on  sale,  though  the  circumstance  that  the  consideration  for  the 
transfer  consists  not  of  money,  but  of  stock,  security,  or  release  of  debt,  does 
not  exclude  sale  or  make  the  transaction  an  "  exchange." 

The  following  decisions  as  to  whether  the  transaction  leading  to  the 
transfer  was  a  sale  may  be  referred  to : — Great  Western  Bvjy.  Co.  v. 
Commissioners,  [1894]  1  Q.  B.  507 ;  Foster  v.  Commissioners,  [1894]  1  Q.  B. 
516  ;  Huntington  v.  Commissioners,  [1896]  1  Q.  B.  422;  and  J.  &  P.  Coats 
v.  Commissioners,  [1897]  2  Q.  B.  423. 
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When  the  consideration  for  conveyance  on  sale  consists  of  periodical 
payments,  sec.  56  provides  a  statutory  mode  of  valuation. 

,     /Payable  for  a  definite  period  less  than    twenty"*™  ,  ,  , 


{Payable  for  a  definite  period  exceeding  twenty' 
years. 
Payable  in  perpetuity. 
Payable  for  indefinite  period  not  terminable  with 


Amount  payable  during 
next  twenty  years  from 
date  of  instrument. 


("  "I  Amount  payable   during 

3.     -j  Payable  periodically  during  life  or  lives.  J-     next  twelve  years  from 

[  J     date  of  instrument. 

Sec.  58  contains  provisions  as  to  apportionment  of  consideration  when 
property  bought  for  one  consideration  is  conveyed  by  several  deeds,  and  as 
to  subsale  before  conveyance;  and  sec.  61  determines  the  document  to 
bear  duty  when  the  subject-matter  of  sale  is  a  copyhold  or  customary 
estate. 

By  (1)  and  (2)  of  the  General  Exemptions  from  all  stamp  duties  (at  end 
of  Sched.  1),  transfers  of  shares  in  the  Government  or  parliamentary  stocks 
or  funds,  and  of  ships  or  shares  or  interest  in  ships,  are  taken  out  of  the 
charge.  Transfers,  whether  on  sale  or  otherwise,  of  stock  in  the  Bank  of 
England  are  rendered  liable  to  a  special  duty  of  7s.  9d.  Transfers  on  sale 
or  otherwise,  unless  made  on  appointment  of  new  trustees  (s.  62),  of  stock 
of  Government  of  Canada  inscribed  in  books  to  be  kept  in  United  Kingdom, 
or  of  certain  Colonial  stocks,  are  rendered  liable  to  2s.  6d.  per  cent,  on  the 
nominal  value  of  the  stock  transferred.  As  to  (3),  the  history  of  sec.  59  is 
as  follows : — Text-books  frequently  say  that  a  contract  of  a  sale  of  land  is  a 
conveyance  in  equity ;  analogies  are  notoriously  misleading,  and  this  state- 
ment, which  is  at  best  a  rough  approximation,  summarising  the  consequences 
which  follow  in  equity  from  concluding  an  agreement,  and  not  a  recognised 
principle  and  source  of  those  consequences,  led  to  a  claim  on  the  part  of  the 
Commissioners  that  an  agreement  for  sale  was  chargeable  as  a  conveyance 
on  sale  within  the  language  of  sec.  70  of  the  Stamp  Act,  1870,  which 
defined  conveyance  on  sale  as  "  every  instrument  whereby  any  property, 
upon  the  sale  thereof,  is  legally  or  equitably  transferred,"  etc. 

This  claim  was  rejected  by  the  Court  of  Appeal  in  the  case  of  Angus 
v.  Commissioners  of  Inland  Revenue,  1889,  23  Q.  B.  D.  579,  and  that 
decision  led  to  the  passing  of  sec.  15  of  the  Bevenue  Act,  1889.  The 
provisions  of  sec.  59  of  the  Stamp  Act,  1891,  were  substituted  for  sec.  15  of 
the  Act  of  1889. 

The  effect  of  sec.  59  is  as  follows : — 

A  contract  or  agreement  made  in  England,  Scotland,  or  Ireland  for  the 
sale  of  any  estate  or  interest  in  property  is  chargeable  with  ad  valorem  duty 
on  the  price,  except  in  so  far  as  that  price  is  attributable  to  subject-matter 
which  the  section  expressly  exempts  from  the  charge  thereby  imposed. 
These  exceptions  are : — 

1.  Lands,  tenements,  hereditaments,  or  heritages. 

2.  "  Property  locally  situate  out  of  the  United  Kingdom,"  an  exception  the 
scope  of  which  was,  in  effect,  held  in  Smelting  Company  of  Australia  Ltd.  v. 
Commissioners,  [1897]  1  Q.  B.  175,  to  extend  to  rights  analogous  to  those 
which  the  technical  terms  of  our  own  law  class  as  lands,  tenements,  and 
hereditaments  (terms  which  include  leaseholds),  or  which  Scotch  law  calls 
heritages,  but  not  in  general  to  personal  property  or  rights  which  have 
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no   subject-matter,  and   to   which  a   situs   could   only  be   ascribed  by  a 
fiction. 

3.  Goods,  wares,  and  merchandise. 

4.  Stock  or  marketable  securities. 

5.  Any  ship  or  vessel,  or  part  or  interest  in  any. 

These  exceptions  do  not  apply  to  equitable  interests  (see  Farmer  v.  Com- 
missioners, [1898]  2  Q.  B.  141). 

The  section  contains  provisions  freeing  the  transfer  to  the  purchaser  of 
the  property,  in  respect  of  the  price  of  which  duty  is  payable,  and  has  been 
paid  on  the  contract,  from  further  duty,  enabling  an  agreement,  chargeable 
with  ad  valorem  duty  under  this  section,  to  be  nevertheless  treated  as  duly 
stamped  "  for  the  mere  purpose  of  proceedings  to  enforce  specific  performance 
or  recover  damages  for  the  breach  thereof  " ;  and  directing  a  return  of  the 
duty  in  case  the  contract  be  afterwards  rescinded  or  annulled. 

Leases. — The  charge  of  duty  on  leases  is  in  the  1st  Schedule  of  the  Act, 
title,  "lease  or  tack."  Ad  valorem  lease  duty  is  payable  only  on  a 
demise — 

1.  Of  lands,  tenements,  or  heritable  subjects ; 

2.  In  respect  of  "  rent." 

This  second  limitation  operates  to  exclude  from  the  charge  demises  of 
incorporeal  hereditaments,  inasmuch  as  any  periodical  payment  to  be  made 
which  forms  the  consideration  for  the  demise  is  not  strictly  "  rent "  (see 
Sweetmeat  Automatic  Delivery  Co.  Ltd.  v.  Commissioners,  [1895]  1  Q.  B. 
484). 

A  lease  is  chargeable  in  respect  of  any  fine  or  premium  consisting  of 
money,  stock,  or  security,  with  the  same  duty  as  a  conveyance  on  sale  for 
the  same  consideration,  and  a  fixed  duty  of  10s.  is  also  payable  in  respect 
of  any  other  consideration  not  attracting  ad  valorem  duty  (s.  4) ;  but  if  such 
other  consideration  consists  of  a  penal  rent,  the  surrender  of  an  existing 
lease,  or  agreement  for  lease,  of  the  same  subject-matter  (s.  77  (1)),  a 
covenant  by  the  lessee  to  make,  or  his  having  previously  made,  any 
substantial  improvement  of,  or  addition  to,  the  property  demised  to  him,  or 
any  covenant  relating  to  the  matter  of  the  lease  (s.  77  (2)),  no  duty  is  to  be 
payable  in  respect  thereof. 

Where  the  consideration  or  part  of  the  consideration  for  a  lease  consists 
of  produce  or  other  goods,  the  value  of  the  produce  or  goods  is  to  be  deemed 
a  consideration  in  respect  of  which  the  lease  is  chargeable  with  ad  valorem 
duty  (s.  76  (1)).  This  is  an  exceptional  provision,  for  in  general  ad  valorem 
duty  is  only  payable  in  respect  of  money,  stock,  or  security.  Sec.  76  (2) 
contains  provisions  directing  how  the  value  of  the  goods  or  produce  is  to  be 
assessed  in  certain  cases,  and  sec.  76  (3)  provides  that  where  the  deed 
contains  a  statement  of  value  of  such  goods  or  produce,  and  is  stamped  in 
accordance  with  that  statement,  the  deed  is  deemed  duly  stamped  until  the 
statement  is  shown  to  be  inaccurate.  Agreements  for  leases,  "or  with 
respect  to  the  letting  "  of  lands,  tenements,  or  heritable  subjects  for  any  term 
not  exceeding  thirty-five  years,  or  for  any  indefinite  term,  are  chargeable  as  if 
they  were  actual  leases,  and  a  lease  made  subsequently  in  conformity  with 
such  an  agreement  is  charged  with  6d.  only  (s.  75  (1)  and  (2)). 

Instruments  increasing  rent  reserved  by  duly  stamped  leases  are 
chargeable  as  leases  in  consideration  of  the  additional  rent,  and  with  no 
further  duty  (s.  77  (5)).  The  duties  of  Id.  in  respect  of  a  lease  of  a 
dwelling-house  at  a  rent  not  exceeding  the  rate  of  £10  per  annum,  and  of 
2s.  6d.  in  respect  of  a  lease  of  a  furnished  dwelling-house  or  apartments  for 
a  definite  term  less  than  a  year,  at  a  rent  exceeding  £25,  may  be  denoted 
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by  adhesive  stamps,  to  be  cancelled  by  the  person  by  whom  the  instrument 
is  first  executed  (s.  78  (1)) ;  and  any  person  who  executes  or  prepares  any 
such  instrument  (except  letters  or  correspondence),  which  is  not  at  or  before 
execution  duly  stamped,  incurs  a  fine  of  £5. 

Marketable  Securities. — Sec.  122  of  the  Act  defines  marketable  security 
as  "  a  security  of  such  a  description  as  to  be  capable  of  being  sold  in  any 
stock  market  in  the  United  Kingdom." 

Sec.  82  (1)  enacts — 

(1)  Marketable  securities  for  the  purpose  of  the  charge  of  duty  thereon  iriclude — 

(a)  A  marketable  security,  made  or  issued  by  or  on  behalf  of  any  company  or  bod}' 
of  persons  corporate  or  unincorporate  formed  or  established  in  the  United  Kingdom  ; 
and 

(b)  A  marketable  security  by  or  on  behalf  of  any  foreign  State  or  Government,  or 
foreign  or  colonial  municipal  body,  corporation,  or  company  (hereinafter  called  a 
foreign  security),  bearing  date  or  signed  after  the  third  day  of  June,  one  thousand  eight 
hundred  and  sixty-two, 

(i.)  Which  is  made  or  issued  in  the  United  Kingdom  ;  or 

(ii.)  Which,  though  originally  issued  out  of  the  United  Kingdom,  has  been,  after  the 
sixth  day  of  August,  one  thousand  eight  hundred  and  eighty-five,  or  is  offered  for  sub- 
scription, and  given  or  delivered  to  a  subscriber  in  the  United  Kingdom  ;  or 

(iii.)  Which,  the  interest  thereon  being  payable  in  the  United  Kingdom,  is  assigned, 
transferred,  or  in  any  manner  negotiated  in  the  United  Kingdom  ;  and 

(c)  A  marketable  security  by  or  on  behalf  of  any  colonial  Government,  which,  if  the 
borrower  were  a  foreign  Government,  would  be  a  foreign  security  (hereinafter  called  a 
colonial  Government  security). 

These  provisions  are  remarkable,  for  in  each  case  the  instrument 
"  included "  must,  to  start  with,  be  a  marketable  security,  and  therefore 
already  within  the  charge,  provided  it  fall  within  sec.  14  (4)  of  the  Act  as 
"  executed  here,  or  relating  to  property  situate,  or  to  any  matter  or  thing 
done  or  to  be  done  in  any  part  of  the  United  Kingdom."  It  may  therefore 
be  urged  that  the  intention  of  the  section  is  to  substitute  for  the  general 
provisions  in  sec.  14  (4)  the  special  conditions  in  sec.  82  (1),  so  far  as  the 
particular  kind  of  marketable  security  to  which  those  conditions  are 
attached  is  concerned ;  to  hold  that  the  special  conditions  are  substituted 
for  all  purposes  would  be  to  disregard  the  force  of  the  term  "  include," 
which  implies  that  those  securities  enumerated  in  sec.  82  (1)  do  not  exhaust 
the  list. 

Sec.  82  (2)  and  sec.  85  of  the  Act  were  repealed  by  56  Vict.  c.  7, 
s.  4  (2). 

As  to  foreign  securities  and  colonial  Government  securities,  sec.  83 
imposes  a  penalty  of  £20  on  everyone  who,  in  the  United  Kingdom,  assigns 
transfers,  negotiates,  or  offers  for  subscription  any  such  security  not  duly 
stamped ;  and  sec.  84  enables  the  Commissioners  to  allow  any  such  security 
to  be  stamped  at  any  time  without  penalty,  on  being  satisfied  that  it  was 
not  made  or  issued  and  has  not  been  transferred,  etc.,  within  the  United 
Kingdom;  while  sec.  14  of  the  Finance  Act,  1895  (58  &  59  Vict.  c.  16), 
directs  that  in  case  of  foreign  securities  within  sees.  82  and  83  of  the  Stamp 
Act,  1891,  issued  in  the  United  Kingdom  (interest  not  being  payable  in 
United  Kingdom)  the  Commissioners  may  accept  payment  of  the  amount 
of  stamp  duty  in  respect  of  all  the  securities  and  dispense  with  stamping — 
giving  notice  in  the  London  Gazette. 

The  duties  imposed  on  marketable  securities  are  to  be  found  in  Sched.  1 
to  the  Act,  title  Marketable  Security  (and  Foreign  or  Colonial  Share 
Certificate).  The  words  in  brackets,  and  subheads  five  and  six  of  the  same 
title,  were  repealed  by  56  Vict.  c.  7,  s.  4  (2). 

Duty  is  charged  on  the  money  secured  (Boivell  v.  Commissioners,  [1897] 
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2  Q.  B.  194).  If  the  marketable  security  is  a  colonial  Government  security 
(whether  it  be  transferable  by  deed  or  delivery),  is  not  transferable  by  delivery ; 
or,  being  transferable  by  delivery,  became  subject  to  duty  before  6th  August 
1885,  the  duty  is  2s.  6d.  per  £100 ;  if  it  is  transferable  by  delivery,  and 
became  subject  to  duty  after  6th  August  1885,  the  duty  is  Is.  for  every 
£10  and  fraction  of  £10  of  the  money  thereby  secured. 

But  where  a  marketable  security,  transferable  by  delivery,  is  issued  in 
substitution  for  a  like  security,  and  the  latter  was  duly  stamped  in  accord- 
ance with  the  law  in  force  when  it  became  subject  to  duty,  the  substituted 
instrument  attracts  a  duty  of  6d.  for  every  £20  and  fraction  of  £20  of  the 
money  thereby  secured. 

It  would  seem  that  any  instrument  conferring  rights  on  the  holder, 
enforceable  under  and  by  virtue  of  the  terms  of  the  instrument,  which  rights 
are  transferable  and  capable  of  sale  on  a  stock  market  is  (unless  already 
falling  under  another  head  of  charge,  and  so  impliedly  excepted)  a  market- 
able security,  provided  it  secures  the  payment  of  money  and  the  amount 
secured  is  ascertainable  at  its  date.  Whether  it  is  chargeable  with  duty 
depends  on  the  question  whether  it  satisfies  the  other  conditions  already 
referred  to  on  which  the  liability  to  duty  depends,  viz.  made  or  issued  or 
offered  for  subscription,  etc.,  in  the  United  Kingdom. 

But  the  cases  of  Baring  v.  Commissioners,  [1898]  1  Q.  B.  78  (as  to  what 
constitutes  "issue") ;  Brown,  Shipley,  &  Co.  v.  Commissioners,  [1885]  2  Q.  B. 
59  (as  to  whether  the  instrument  was  a  promissory  note  or  marketable 
security),  are  the  most  important  recent  cases. 

A  transfer  on  sale  of  a  marketable  security  is  liable  to  duty,  as  a  convey- 
ance on  sale,  on  the  consideration  for  the  transfer,  whereas  transfers  of 
mortgages,  debentures,  and  bonds,  which  are  not  "  marketable  securities," 
are  liable  only  to  6d.  per  cent,  on  the  amount  transferred.  Transfers  of 
marketable  securities  on  mortgage  are  dealt  with  under  the  head  Mortgage, 
and  transfers  otherwise  than  on  sale  or  mortgage,  are  liable  to  a  fixed 
duty  of  10s. 

Mortgage,  Bond,  Debenture,  Covenant  (except  a  Marketable  Security  other- 
wise specially  charged  with  Duty),  and  Warrant  of  Attorney  to  confess  and 
enter  up  Judgment. — In  each  of  these  cases  duty  is  leviable  at  the  rate  of 
2s.  6d.  per  £100  of  the  money,  the  payment  or  repayment  of  which  is 
secured  by  the  instrument;  but  while  there  are  no  special  provisions  in 
the  Stamp  Act  as  to  what  is  to  constitute,  for  the  purposes  of  duty  a 
"  bond,"  "  debenture,"  "  covenant,"  or  "  warrant  of  attorney,"  etc.,  there  are 
special  provisions  as  to  "  mortgage." 

In  order  that  a  mortgage  may  fall  within  the  charge  it  must  be  a 
"  security  by  way  of  mortgage,"  and  must  be  "  for  the  payment  of  a  definite 
and  certain  sum  of  money  advanced  or  lent  at  the  time  or  previously  due, 
and  owing  or  forborne  to  be  paid,  being  payable,  or  for  the  repayment 
of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  become  due 
upon  an  account  current,  together  with  any  sum  already  advanced  or  due, 
or  without,  as  the  case  may  be,"  sec.  86  (1),  a  section  which  also  enumerates 
a  number  of  instruments  which  the  term  "  security  by  way  of  mortgage  "  is 
to  be  deemed  to  "include."  Sec.  88  (3),  it  should  be  noted,  expressly  pro- 
vides that  duty  is  not  to  be  assessable  on  money  advanced  for  fire 
insurance  on  property,  or  for  keeping  up  life  policies,  comprised  in  the 
mortgage,  or  for  renewing  mortgaged  leases. 

The  Act,  by  sec.  86  (2),  expressly  defines  an  equitable  mortgage  as 
meaning,  for  the  purposes  of  the  lower  rate  of  stamp  duty  at  Is.  per 
cent,  imposed  thereon,  an  "  agreement  or  memorandum  under  hand  only 
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relating  to  the  deposit  of  any  title-deeds  or  instruments  constituting  or  being 
evidence  of  the  title  to  any  property  whatever  (other  than  stock  or  market- 
able security)  or  creating  a  charge  on  such  property." 

It  is  clear  that  if  an  equitable  mortgage  is  under  seal,  it  is,  under  the 
Stamp  Act,  1891,  chargeable  with  duty  at  the  rate  of  2s.  Gd.  per  cent. ; 
•whether  any  other  equitable  mortgage  which  is  created  by  deposit  of 
deeds  with  a  memorandum  showing  the  object  of  the  deposit,  or  which 
operates  to  create  a  "  charge  "  on  property,  can  be  regarded  as  liable  to  that 
.rate,  whatever  the  powers  that  may  be  conferred  by  it,  or  agreed  to  be 
given,  appears  to  the  writer  to  be  doubtful.  If  the  subject-matter  of  the 
security  is  "  stock  "  or  "  marketable  security,"  in  no  case,  whatever  the  form 
of  the  security,  is  it  chargeable  as  an  equitable  mortgage.  By  sec.  86  (1) 
if  there  be  "  a  deed  operating  as  a  mortgage "  of  stock  or  marketable 
securities,  it  is  liable  to  duty  at  the  rate  of  2s.  6d.  per  cent.,  and  if  it  is 
under  hand  it  is  chargeable  in  accordance  with  the  provisions  of  sec.  23, 
or  falls  under  the  head  "  agreement."  Sec.  88,  subsecs.  1  and  2,  provide  for 
stamp  duty  on  securities  where  the  total  amount  secured  is  limited  (a 
provision  which  was  the  subject  of  judicial  construction  in  the  City  of 
London  Brewery  Co.  v.  Commissioners,  [1898],  1  Q.  B.  408),  and  enables  the 
duty  to  be  increased  when  the  total  amount  is  unlimited,  as  and  when  each 
new  advance  is  made  in  excess  of  the  amount  which  the  stamp  duty  impressed 
thereon  covers. 

Sec.  87  (1)  provides  that  securities  for  the  transfer  or  retransfer  of  stock 
are  to  be  charged  with  the  same  duty  as  securities  for  money  equal  in 
amount  to  the  value  of  the  stock.  By  sec.  87  (2),  securities  for  repayment 
of  loans  by  way  of  rent-charge  or  periodical  payments  are  to  be  charged 
with  duty  on  the  amount  of  the  loans  (see  Mersey  Bocks  and  Harbour  Board 
v.  Commissioners,  [1897]  2  Q.  B.  316).  Sec.  87(3)  is  referred  to  later.  Sec. 
87  (4)  and  (5)  regulates  the  payment  of  duty  where  copyholds  are  mortgaged 
either  alone  or  with  other  property. 

Where  one  security  chargeable  under  any  of  these  heads,  viz.  either  as 
a  mortgage,  bond,  debenture,  covenant,  or  warrant  of  attorney,  is  accom- 
panied or  followed  by  another  similar  security  for  the  same  debt,  which 
if  standing  alone  would  attract  duty  at  the  rate  of  2s.  6d.  per  cent.,  the 
second  security,  provided  the  first  be  duly  stamped,  is  liable  to  the  lower 
rate  of  6d.  per  cent.  The  second  security,  whether  "  collateral  or  auxiliary, 
or  additional  or  substituted,  or  by  way  of  further  assurance  " — whether 
contemporaneously  or  subsequently  given,  and  whether  it  confers  a  right 
against  a  person  or  property — is  liable  to  this  duty,  the  exceptions  beiDg 
those  resulting  from  the  statutory  provisions  of  sec.  87  (3)  and  (5).  It  is, 
however,  expressly  provided  that  this  shall  not  apply  to  equitable  mortgages, 
and  the  result  is  that  if  A.  gives  B.  ten  documents  under  hand  only,  each 
charging  a  small  portion  of  property  to  secure  one  and  the  same  debt  of 
£10,000,  each  instrument  is  liable  to  Is.  per  cent,  on  £10,000. 

Transfers  of  mortgages,  bonds,  debentures,  and  covenants  (other  than 
marketable  securities),  or  of  the  money  secured  thereby  or  by  a  warrant  of 
attorney,  or  by  a  judgment,  are  liable  to  6d.  per  cent.  This  duty  is  on  the 
amount  transferred.  Sec.  87  (3)  provides  that  a  transfer  is  not  to  be 
chargeable  with  any  duty  by  reason  of  it  containing  any  further  security  for 
the  money  transferred ;  thus  excepting  an  instrument  which  would  be 
chargeable  with  two  duties  of  6d.  per  cent.,  one  as  a  transfer  and  one  as  a 
collateral  security  from  the  latter  duty. 

Keconveyances  or  releases  of  "  any  such  security,"  or  the  money  thereby 
secured,  are  chargeable  with  duty  of  6d.  per  cent,  on  the  "  total  amount  of 
vol.  xi.  '  45 
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the  money  at  any  time  secured."  It  will  be  noticed  that  the  duty  does 
not  depend  on  the  amount  released,  but  on  the  amount  secured; 
and  in  practice,  as  long  as  any  property  remains  subject  to  the 
security,  a  discharge  of  part  is  treated  as  a  deed  not  otherwise  charged,  and 
liable  to  a  duty  of  10s.,  unless  ad  valorem  reconveyance  duty  would  be  less.. 

This  head  of  charge  is  applicable  where  the  liability  to  pay  is,  as  it 
were,  enforceable  once  only,  and,  when  enforced,  satisfies  the  obligation. 
Where  there  is  an  obligation  recurrent  at  intervals,  the  first  schedule  to  the 
Stamp  Act,  1891,  contains  another  head  of  charge,  which  is  applicable, 
viz: — 

"  Bond,  covenant,  or  instrument  of  any  kind  whatsoever,  being  the  only 
,or  principal  or  primary  security  for  any  annuity,  or  for  any  sum  or  sums  of 
money  at  stated  periods,  etc.,"where  the  total  amount  to  be  ultimately  payable 
can  be  ascertained,  the  duty  is  2s.  6d.  per  cent,  on  the  total  amount ;  when 
the  payment  is  for  life  or  an  indefinite  period,  the  duty  is  2s.  6d.  per  £5 
of  the  annuity  or  sum  periodically  payable. 

Where  an  annuity  is  sold,  the  bond,  covenant,  or  instrument  securing  it 
is  chargeable  as  a  conveyance  on  sale  by  sec.  60.  Where  the  instrument 
secures  it  in  repayment  of  a  loan,  the  provisions  of  sec.  87  (2)  must  be  con- 
sidered. In  both  cases  this  charge  is  expressly  made  inapplicable.  Where 
the  instrument  secures  a  superannuation  annuity,  subhead  (3)  of  this  charge, 
which  defines  superannuation  annuity  for  the  purpose,  must  be  referred  to. 
When  the  "  periodical  payment "  is  either  interest  for  any  principal  sum 
secured  by  a  duly  stamped  instrument  or  rent  reserved  by  a  lease,  no  duty 
is  claimable  under  this  head. 

There  is  no  decision  as  to  the  effect  to  be  given  to  the  words  "  instrument 
of  any  kind  whatever,"  whether  it  applies  to  instruments  under  seal  only, 
or  also  to  agreements  under  hand,  and  whether  it  applies  only  to  instru- 
ments conferring  a  right  in  personam,  or  also  to  instruments  which  confer 
a  right  in  rem,  e.g.  a  limitation  of  a  rent-charge  (though  it  is  believed  the 
construction  adopted  in  practice  is  to  include  instruments  under  hand  com- 
prising a  right  in  personam,  and  exclude  instruments  conferring  a  right  in 
rem)  appear  to  be  debatable  points.  But  the  instrument  must  be — (1)  a 
"  security,"  for  (2)  "  an  annuity,"  or  (3)  for  "  any  sum  or  sums  of  money  at 
stated  periods."  As  to  (1),  the  most  recent  cases  are  Jones  v.  Commissioners, 
[1895]  1  Q.  B.  484 ;  Sweetmeat  Automatic  Delivery  Co.  Ltd.  v.  Commissioners, 
[1895]  1  Q.  B.  484 ;  as  to  (2),  Lewis  v.  Commissioners,  [1898]  2  Q.  B.  290 ;  and 
as  to  (3),  Clifford  v.  Commissioners,  [1896]  2  Q.  B.  187. 

Where  one  instrument  chargeable  under  this  head  has  already  been 
given  and  is  duly  stamped,  another  instrument  for  securing  the  same 
annuity  or  periodical  payment  is  liable  to  6d.  in  respect  of  each  2s.  6'd. 
of  duty  borne  by  the  instrument  already  given ;  this  is  by  subhead  (2)  of  the 
charge. 

Policies  of  Assurance. — The  duties  in  policies  of  assurance  will  be  found 
in  Sched.  1  to  the  Stamp  Act,  1891,  grouped  under  these  heads : — 

1.  Policies  of  sea  insurance. 

2.  Policies  of  life  insurance. 

3.  Policies  of  insurance  against  accidents  or  for  payments  during  sick- 
ness, or  incapacity  from  personal  injury,  or  by  way  of  indemnity  against 
loss  or  damage  of  or  to  any  property. 

As  to  all  three  heads,  the  sweeping  provision  in  sec.  91  of  the  Act  must 
be  borne  in  mind.  "  The  expression  '  policy  of  insurance '  includes  every 
writing  whereby  any  contract  of  insurance  is  made  or  agreed  to  be  made,  or 
is  evidenced,  and  the  expression  insurance  includes  assurance."     This  is  a 
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general  provision ;  if  a  contract  is  in  law  one  of  insurance,  and  that  contract 
is  evidenced  in  writing  (and  in  this  connection  the  provisions  of  sec.  5  as  to 
disclosure  of  facts  and  circumstances  must  be  borne  in  mind),  then  it  is 
chargeable  under  one  or  other  of  the  three  heads  above  given,  unless 
the  specific  definitions  to  be  found  in  sees.  92  and  98  do  not  extend  to  the 
risk  undertaken.  The  effect  of  the  definition  of  policy  of  sea  insurance  is 
that  any  insurance  on  a  ship  or  vessel,  or  its  machinery,  tackle,  or  furniture, 
or  any  goods  on  board  any  ship  or  vessel,  or  on  freight  or  other  lawfully 
insurable  interest  in  any  ship  or  vessel,  or  on  goods  for  a  transit,  including 
not  only  a  sea  risk,  but  any  other  risk  incidental  to  the  transit,  and  whether 
the  consideration  for  undertaking  the  risk  was  exclusively  paid  for  the 
contract  of  insurance,  or  in  part  for  freight  or  otherwise,  falls  within  the 
charge.  It  will  be  seen  that  the  definition  does  not  by  its  terms  distinguish 
between  land  risks  and  sea  risks,  and  there  seems  no  ground  for  nice 
distinctions  which  are  believed  to  have  been  drawn  in  practice,  or  for 
restriction  of  insurances  of  ships  or  goods  on  ships  to  transits  by  sea. 

The  Legislature  appears  to  have  thought  it  necessary  to  safeguard  the 
payment  of  these  duties  by  stringent  provisions.  Sec.  93  invalidates  a  con- 
tract for  sea  insurance,  unless  expressed  in  a  policy  of  sea  insurance, 
.  provides  that  a  time  policy  of  sea  insurance  may  not  be  made  for  a  period 
exceeding  twelve  months,  and  that  a  voyage  policy  must  specify  the 
particular  risk,  names  of  underwriters,  and  sum  insured,  and  the  period 
must  not  exceed  twelve  months.  Sec.  95  prevents  policies  of  sea  insurance 
being  stamped  after  signing  or  underwriting  by  anyone,  except  as  therein 
provided,  save  on  payment  of  a  penalty  of  £100.  Sec.  97  imposes  a  fine  of 
£100  on  anyone  who  enters  into  a  contract  of  sea  insurance,  either  as 
insurer  or  insured,  and  does  not  express  it  or  see  that  it  is  expressed  in 
a  duly  stamped  policy  of  sea  insurance ;  any  broker  negotiating  any  sea 
insurance  (not  expressed  in  a  duly  stamped  policy)  not  only  incurs  a  fine 
of  £100,  but  also'  loses  all  claim  to  brokerage  or  for  money  expended ; 
further,  any  person  making  or  issuing  a  copy  of  a  policy  of  sea  insurance, 
unless  there  is  in  existence  an  original  policy  duly  stamped,  incurs  a  fine  of 
£100.  Sec.  98  defines  "  policy  of  life  insurance,"  and  "  policy  of  insurance 
against  accident,"  and  is  explained  by  58  &  59  Vict.  c.  16,  s.  13.  Sec.  99 
enables  the  duty  of  Id.  payable  on  policies  (other  than  policies  of  sea 
or  life  assurance)  to  be  denoted  by  an  adhesive  stamp  duly  cancelled.  Sec. 
100  imposes  a  penalty  of  £20  on  receiving  or  taking  credit  for  premium 
without  taking  a  duly  stamped  policy  or  paying  money  on  a  policy  (other 
than  a  policy  of  sea  insurance,  the  provisions  as  to  which  have  been  already 
set  out)  not  duly  stamped. 

Settlements. — Settlement  duty  is  5s.  per  £100  on  the  amount  or  value  of 
the  property  settled.  The  charge  is  contained  in  sec.  1  of  the  Act,  and  Sched. 
1,  tit.  "  Settlement."  _      . 

Given  the  two  following  conditions,  the  charge  applies : — 

1.  An  instrument  whereby  there  is  settled,  or  agreed  to  be  settled, 

2.  Any  definite  and  certain  principal  sum  of  money  or  any  definite  and 
certain  amount  of  stock  or  any  security. 

With  regard  to  the  first  condition,  it  must  be  pointed  out  that  there  is 
no  definition  of  "  settlement "  in  the  Act,  and  the  question  remains  how  far 
the  creation  of  successive  interests  is  or  is  not  indicated  by  the  Legislature's 
use  of  the  terms  "  settled  or  agreed  to  be  settled."  On  the  other  hand, 
bearing  in  mind  sec.  5  (the  effect  of  which  has  been  already  referred  to) 
and  the  provisions  of  sec.  106,  it  would  seem  that  where  the  true  trans- 
action between  parties  would,  if  expressed  in  writing,  be  chargeable  as  a 
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settlement,  any  transfer  for  in  part  effectuating  that  transaction  attracts 
settlement  duty,  unless  such  duty  has  already  been  paid  on  some  other 
instrument  recording  (in  part)  the  same  transaction.  It  is  by  the  express 
terms  of  the  charge  made  immaterial  whether  the  instrument  is  voluntary 
or  upon  any  good  or  valuable  consideration  other  than  a  bond  fide  pecuniary 
consideration — words  which  are,  it  is  believed,  treated  in  practice  as 
excluding  instruments  chargeable  under  the  Act  as  conveyances  on  sale,  but 
which  if  literally  construed  would — (a)  extend  to  instruments  not  so  charge- 
able ;  (b)  not  include  some  instruments  so  chargeable.  Further,  there  is  an 
express  exemption  from  settlement  duty  in  favour  of  any  instrument  exer- 
cising a  special  power  of  appointment  where  duty  has  been  duly  paid  in 
respect  of  the  same  property  on  the  settlement  creating  the  power  or  the 
grant  of  representation  of  any  will  or  testamentary  instrument  creating  the 
power.  With  regard  to  the  second  condition,  the  only  subject-matter 
falling  within  the  charge  is  money,  stock,  or  securities.  Sec.  122  directs 
what  "  money "  and  "  stock "  are  to  be  deemed  to  include,  and  sec.  6 
determines  the  mode  of  valuation.  Given  that  the  subject-matter  of  the 
"  settlement "  is  money,  it  is  immaterial  whether  it  is  charged  or  chargeable 
on  land,  or  to  be  laid  out  in  the  purchase  of  land  or  not,  but  it  must,  to 
attract  duty,  be  in  fact  at  the  date  of  the  settlement  money,  stock,  or 
security,  and  in  the  case  of  money  or  stock,  it  must  be  a  definite  and  certain 
principal  sum  of  money  or  definite  and  certain  amount  of  stock. 
These  words  have  been  interpreted  in  Onslow  v.  Commissioners, 
[1891]  1  Q.  B.  238,  to  refer  to  the  ascertainability  of  the  subject- 
matter,  and  not  to  the  nature  of  the  settlor's  right  or  title  to  it.  It  is,  as 
the  effect  of  the  cases,  immaterial  that  the  settlor's  title  to  stocks  or 
securities,  or  a  share  in  them,  is  contingent  or  defeasible  by  persons  not  sub- 
ject to  his  control,  or  by  circumstances  independent  of  human  control.  But 
it  is  necessary  that  the  subject-matter  should  be  ascertainable,  and  where,  if 
the  contingency  were  to  happen  at  the  date  of  the  deed  it  can  be  determined 
by  the  statutory  method  of  valuation  what  would  be  the  quantum  receiv- 
able by  the  trustees  of  the  settlement,  the  interest  is  definite  and  certain. 
It  is  also  the  effect  of  the  Act  that  a  reversionary  interest  for  purposes 
of  settlement  duty  is  assessed  on  the  value,  at  the  date  of  the  deed,  of  the 
moneys,  stocks,  and  securities  then  constituting  the  fund,  and  no  deduction 
is  or  can  be  made  by  reason  of  the  existence  or  probable  continuance  of  the 
life  interest.  When  there  are  several  instruments  for  effecting  the  settle- 
ment of  the  same  property,  and  the  settlement  duty  exceeds  10s.,  the 
settlement  duty  is  only  to  be  paid  once,  and  the  other  instruments  are  to 
be  charged  with  the  duty  of  10s.  (s.  106). 

Sec.  104  provides  for  payment  of  duty  where  a  policy  of  life  insurance 
is  settled.  Where  there  is  no  provision  for  keeping  up  the  policy  the  duty  is 
on  the  value  of  the  policy  at  the  date  of  the  instrument,  otherwise  duty  is 
payable  on  the  amount  of  the  policy  and  any  bonuses  which  have  been 
added  to  it.  Sec.  105  provides  that  an  instrument  chargeable  as  a  settle- 
ment in  respect  of  money,  stock,  or  security,  is  not  to  be  charged  with 
further  duty  by  reason  of  its  operation  in  transferring  or  securing  the  sub- 
ject-matter of  settlement,  and  also  when  the  subject-matter  settled  is  a 
reversionary  interest  in  money,  stock,  or  security,  exempts  a  covenant  (by 
the  person  entitled  in  possession  to  the  interest  or  income  of  such  money, 
stock,  or  securities),  for  payment  of  a  yearly  sum  during  the  continuance  of 
his  interest,  from  covenant  duty  to  the  extent  of  4  per  cent,  on  the  value  of 
the  stock  so  settled. 

[Authorities. — For  the  older  law,  Tilsley  on  the  Stamp  Laws.     For  the 
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present  law,  Alpe,  Digest  of  the  Law  relating  to  the  Stamp  Duties ;  High- 
more,  The  Stamp  Acts,  1891 ;  Griffith,  Digest  of  Stamp  Duties] 


Standing1  Orders. — Standing  orders  are  rules  prepared  by  each 
House  of  Parliament  for  the  regulation  of  its  own  procedure.  In  so  far  as 
the  subject  comes  within  the  scope  of  the  present  work  it  will  be  found  dealt 
with  under  the  following  heads : — Parliamentary  Agent  ;  Parliamentary 
Committees;  Parliamentary  Deposits;  Private  Bill  Legislation;  and 
Keferees,  Court  of. 


Stannaries. — As   to   the   Stannary   Courts    in    Devonshire  and 
Cornwall,  see  Mines  and  Minerals,  vol.  viii.  at  p.  418. 


Staple— This  term  was  applied  to  those  towns  to  which  were  brought 
for  export  the  principal  raw  commodities  of  England,  especially  wool,  wool- 
pelts,  leather,  tin,  and  lead.  The  merchants  of  the  staple  had  a  monopoly  in 
the  export  of  these  commodities,  acquired  at  least  as  early  as  the  reign  of 
■Edward  I.  The  staple  towns  in  England  and  abroad  were  appointed  by  the 
king,  and  from  time  to  time  changed.  The  trade  there  was  under  the 
management  of  a  mayor  and  constables,  originally  appointed  by  the  king, 
but  subsequently  by  the  mayor  of  the  town  virtute  officii.  The  staplers 
were  (temp.  Edw.  in.)  formed  into  a  guild  merchant,  which  still  exists, 
though  its  trade  functions  have  disappeared  with  its  monopoly  (see 
Merchants  of  Staple  v.  Dank  of  England,  1888,  21  Q.  B.  D.  160).  The 
materials  for  history  of  the  subject  are  collected  by  Gross,  Gild  Merchant,  i. 
146,  and  the  statutes  affecting  the  staple  are  tabulated  in  the  Index  to  the 
Statutes  of  the  Eealm.  See  Companies,  Chartered;  Corrector  of  the 
Staple. 


Staple  Inn. — See  Inns  of  Court. 
Staple,  Statute. — See  Statute  Staple. 


State. — On  the  continent  of  Europe  the  word  State  is  currently 
used  to  distinguish  the  central  political  authority  from  all  local  authorities. 
In  England  it  is  not  popularly  used  in  this  sense,  nor  need  it  perhaps  be 
used  at  all  in  connection  with  domestic  institutions.  It  is  nevertheless 
frequently  employed  in  a  vague  way  by  politicians  as  meaning  sometimes 
the  governing  authority  as  opposed  to  the  governed ;  at  others  the  secular 
authorities  as  opposed  to  the  ecclesiastical ;  at  others,  again,  as  in  contrast 
to  the  temporary  mechanism  for  governing  the  State — the  Government.  At 
still  other  times — 

"The  State  implies  the  body  politic,  that  is,  the  nation  regarded  as  a  subject  of 
Government.  This  last  meaning,"  says  Professor  Sheldon  Amos,  from  whom  we  have 
quoted,  "is  most  in  accord  with  the  results  of  historical  analysis,  though  serious 
omissions  in  the  full  and  proper  connotation  of  the  term — as  in  respect  of  territorial 
limits,  and  of  continuous  identity  in  point  of  time — are  not  avoided.  Lastly,  there  is 
the  special  meaning  of  the  term  appropriate  to  the  constitution  of  the  United  States  of 
North  America  and  the  technical  meaning  known  to  international  law,  according  to  which 
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the  State  is  an  entity  having  certain  recognisable  predicates  such  as  independence  of 
other  entities  like  itself,  and  the  power  of  self-government  in  respect  of  determining 
upon  and  controlling  its  own  internal  organisation  " 

(Amos,  The  Science  of  Politics,  p.  67,  London,  1883). 

The  modern  notion  of  the  State,  the  same  writer  adds  elsewhere,  was 
indeed  not  brought  into  clear  consciousness  till  a  number  of  parallel  States 
presented  themselves  side  by  side,  and  each  of  them  by  enforcing  its  own 
claims  against  the  others  manifested  to  itself  and  to  the  world  its  own 
personality,  independence,  and  integral  unity  (p.  64). 

This  is  practically  the  only  precise  sense  in  which  the  word  is  used  in 
England.     It  is  thus  properly  a  term  of  international  law. 

Hobbes  defines  t?he  State,  or,  as  he  calls  it,  the  Commonwealth, 
as — 

One  person  for  whose  acts  a  great  multitude  by  mutual  covenants,  one  with  another, 
have  made  themselves  every  one  the  author,  to  the  end  he  may  use  the  strength  and 
means  of  them  all  as  he  shall  think  expedient  for  their  peace  and  common  defence 

(Leviathan). 

"  For  all  the  purposes  of  international  law,"  says  Phillimore,  "  a  State  may  be  defined 
to  be  a  people  permanently  occupying  a  fixed  territory,  bound  together  by  common  laws, 
liabits,  and  customs  into  one  body  politic,  exercising,  through  the  medium  of  an  organised 
■Government,  independent  sovereignty  and  control  over  all  persons  and  things  within  its 
boundaries,  capable  of  making  peace  and  war,  and  of  entering  into  international  relations 
■with  other  communities  " 

{International  Law,  i.  p.  81). 

The  form  of  a  State  may  be  monarchical  or  republican. 

Phillimore's  definition  is  rather  that  of  a  sovereign  State  than  State 
generally,  whereas  between  sovereign  States  and  natural  persons  there  are 
groups  of  the  latter  not  on  an  equality  with  the  former,  of  which  the 
various  German  States  and  the  Papal  See,  with  their  limited  right  of  legation 
and  other  attributes  of  independency,  and  Bulgaria  are  examples.  They 
may  be  classed  together  as  semi-sovereign  States,  though  they  may  and  do 
differ  in  their  particular  condition  and  rights  (see  "Westlake,  International 
Law,  p.  86). 

"By  a  sovereign  State,'' says  Mr.  Montague  Bernard,  "we  mean  a  community  or 
number  of  persons  permanently  organised  under  a  sovereign  Government  of  their  own, 
and  by  a  sovereign  Government  we  mean  a  Government,  however  constituted,  which 
exercises  the  power  of  making  and  enforcing  law  within  a  community,  and  is  not  itself 
subject  to  any  superior  Government.  These  two  factors,  the  one  positive,  the  other 
negative,  the  exercise  of  power  and  the  absence  of  superior  control,  compose  the  notion 
of  sovereignty  and  are  essential  to  it " 

(Neutrality  of  Great  Britain  during  the  American  Civil  War). 

It  will  be  observed  that  this  definition  does  not  specifically  include  a 
condition  that  the  community  shall  occupy  any  determinate  territory. 
As  a  fact,  a  modern  sovereign  State  is  hardly  conceivable  without  a  defined 
territorial  area.  It  is  true  that  Grotius  says :  "  There  are  commonly  two 
things  that  are  subject  to  sovereignty  (imperium) :  first,  persons,  which 
alone  sometimes  suffices,  as  an  army  of  men,  women,  and  children,  seeking 
new  plantations ;  secondly,  lands,  which  are  called  territory  "  (Be  Jure  belli 
ac  paci,  ii.  3,  4). 

The  only  instance  of  a  non-territorial  sovereign  State  in  our  time,  how- 
ever, would  be  a  rebel  army  wandering  from  place  to  place  and  recognised 
as  a  belligerent,  which  is  tantamount  to  being  recognised  as  a  State.  As 
to  rebellion  and  revolution,  see  Civil  War. 
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As  regards  the  position  of  semi-sovereign  States,  Professor  Eivier 
writes : — 

The  subordination  of  a  semi-sovereign  State  is  manifested  either  exclusively  or  at  all 
events  principally  in  its  external  relations.  The  sovereignty  may  be  internally  com- 
plete ;  on  the  other  hand,  it  may  be  greatly  circumscribed.  Such  a  State  has  to 
transact  all  its  foreign  affairs  through  the  foreign  office  of  its  suzerain ;  another  such 
State  may  even  have  the  right  of  legation,  and  the  right  to  conclude  treaties  of  every 

nature,  the  suzerain  possessing  only  a  temporary  right  of  veto Other  States  are 

free  to  accredit  consuls-general  to  such  States,  who  may  receive  the  title  of  agents  or 
even  diplomatic  agents,  but  are,  however,  really  only  consuls.  It  seems  natural  that  a 
semi-sovereign  State  should  have  an  agent  at  the  suzerain's  seat  of  government,  .... 
and  that  the  suzerain  on  his  side  should  have  a  permanent  functionary  at  the  Court 
of  the  semi-sovereign. 

As  a  general  rule,  the  semi-sovereign  has  not  the  right  to  undertake  an  offensive 
war.  But  the  right  cannot  be  denied  to  him  to  defend  himself ;  it  is  certain,  moreover, 
that  in  attacking  him  one  attacks  the  suzerain.  And  since  the  semi-sovereign  State 
has  the  right  of  defensive  warfare,  it  must  also  possess  the  right  to  make  peace 

(Droit  des  gens,  i.  82). 

The  position  of  the  present  German  Empire  is  a  mixed  one.  To  the 
imperial  authority  belongs  the  making  of  all  treaties  of  peace,  alliance,  or 
other  political  objects,  all  commercial  or  postal  treaties,  and  all  treaties  relat- 
ing to  copyright,  extradition,  domicile,  emigration,  or  the  administration  of 
civil  or  criminal  law.  But  diplomatic  relations  between  foreign  Powers  and 
the  States  of  the  empire  are  not  entirely  excluded;  thus  England  has 
ministers  resident  or  charge's  d'affaires  at  many  of  the  German  capitals  (see 
Westlake,  International  Law,  p.  88 ;  see  Pope  as  to  the  international  position 
of  the  Papal  See). 

The  position  of  the  Ottoman  Porte  towards  subject  States  has  never 
been  a  clear  one.  In  Egypt  their  rights  have  dwindled  to  the  payment  of 
tribute.  Turkey  is  still  supposed  to  be  legally  the  suzerain  of  a  country 
under  a  British  protectorate.  Cyprus  is  "assigned"  by  Turkey  "to  be 
occupied  and  administered  by  England,"  with  a  view  to  the  Sultan  carrying 
out  certain  reforms  for  the  protection  of  the  Christians  and  other  subjects 
of  the  Porte  in  his  dominions  (see  Treaty  of  Constantinople  of  4th  June 
1878).  Austria-Hungary  occupies  Bosnia  and  Herzegovina  "  without  affect- 
ing the  rights  of  sovereignty  of  His  Majesty  the  Sultan  on  these  provinces  " 
(Convention  of  21st  April  1879). 

Bulgaria  by  Art.  1  of  the  Treaty  of  Berlin,  1878,  "is  constituted  an 
autonomous  and  tributary  principality  under  the  suzerainty  of  His  Imperial 
Majesty  the  Sultan."  This  clause,  as  M.  Eolin-Jacquemyns  remarks,  is 
obscure,  an  obscurity  which  is  not  dispelled  by  Art.  8,  which  provides  that — 

Les  traites  de  commerce  et  de  navigation  ainsi  que  toutes  les  conventions  et  arrange- 
ments conclus  entre  les  puissances  etrangeres  et  la  Porte,  et  aujourd'hui  en  vigueur,  sont 
maintenus  dans  la  principaute  de  Bulgarie  et  aucun  changement  n'y  sera  apporte  a 
i'egard  d'aucune  puissance  avant  qu'elle  y  ait  donne  son  consentement 

(Art.  8). 

Turkey  did  not  consider  her  suzerainty  to  involve  her  in  the  war  of 
1885  between  Servia  and  her  vassal,  though  the  latter  humbly  disclaimed 
both  the  right  of  war  and  that  of  treating  direct  with  the  enemy  (see  Bulgarian 
despatches  to  Porte  of  16th,  17th,  and  18th  November  1885).  M.  Eolin- 
Jacquemyns  sums  up  his  understanding  of  Bulgaria's  position  as  follows : — 

The  term  "  under  the  suzerainty  of  the  Porte,"  used  without  apparent  cause  or  justi- 
fication in  the  first  article  of  the  Treaty  of  Berlin,  has  to  be  interpreted  sensu  strictissimo 
1st.  Because  the  idea  which  it  expresses  is  foreign  to  modern  law  ; 
2nd.  Because  even  in  feudal  law  the  suzerainty  of  the  lord  was  not  incompatible 
with  the  sovereignty  of  the  vassal ; 
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3rd. Because  the  word  "suzerainty"  which  in  the  Treaty  of  Paris  could  still  be 

considered  as  giving  in  resume  the  historic  law  of  the  Danubian  principalities, 

does  not  correspond  to  any  idea  of  this  kind  when  applied  to  the  principality 

of  Bulgaria,  which  has  no  history  previous  to  1878. 

From  this  it  may  be  adduced  in  a  general  way  that  the  Bulgarian  State  and  its  chief 

can  exercise  actively  and  passively  all  the  rights  of  sovereignty  not  formally  denied  to 

them  by  the  Treaty  of  Berlin 

{Revue  de  droit  international,  vol.  xviii.  p.  521). 

See  further  as  to  the  recognition  of  States,  Belligerent. 

The  question  of  what  constitutes  an  independent  sovereign  for  the 
purpose  of  determining  his  privileges  as  such  in  England  was  recently 
before  our  Courts  on  the  occasion  of  an  application  for  an  order  for  sub- 
stituted service  (Mighell  v.  Sultan  of  Johore,  C.  A.,  [1894]  1  Q.  B.  149). 
The  motion  to  set  aside  that  order  having  come  before  Mr.  Justice 
Wright,  sitting  as  vacation  judge,  he  adjourned  the  hearing  and  caused  a, 
communication  to  be  made  to  the  Secretary  of  State  for  the  Colonies, 
in  order  to  ascertain  the  status  of  the  defendant  (Sultan  of  Johore).  In1 
answer  a  letter  from  the  Colonial  Office  informed  the  judge  that  Johore 
was  an  independent  State  and  territory  in  the  Malay  Peninsula,  and  that 
the  defendant  was  the  present  sovereign  ruler  thereof ;  that  the  relations 
between  the  Sultan  and  Her  Majesty  were  relations  of  alliance  and  not  of 
suzerainty  and  dependence  under  a  treaty  (11th  December  1885) ;  that  the 
Sultan  had  raised  and  maintains  armed  forces  by  sea  and  land,  had  organised 
a  postal  system,  dispensed  justice  through  regularly  constituted  Courts,  had 
founded  orders  of  knighthood,  conferred  titles  of  honour,  and,  generally 
speaking,  exercised  without  question  the  usual  attributes  of  a  sovereign 
ruler.  By  the  treaty  it  was  agreed  that  the  governor  of  the  Straits  Settle- 
ments should  protect  the  Sultan's  territory  from  external  hostile  attach,  and  for 
that  purpose  Her  Majesty's  officers  were  to  have  access  at  all  times  to  the 
waters  of  the  State  of  Johore ;  and  by  Art.  6  of  the  treaty  the  Sultan  oound 
himself  not  to  negotiate  treaties  or  to  enter  into  any  engagement  with  any. 
foreign  State. 

Yet  he  was  declared  by  the  Colonial  Office  not  to  be  in  a  state  of 
suzerainty. 

The  whole  question  of  what  constitutes  an  independent  State  or 
sovereign,  sovereignty  and  suzerainty,  is  involved  in  great  uncertainty. 


Statement  Of  Claim. — The  statement  of  claim  is  the  first 
step  in  the  pleadings  in  an  action  in  the  High  Court.  It  was  substituted  by 
the  Judicature  Acts  and  Bules  for  the  former  bill  in  the  Court  of  Chancery 
or  declaration  in  the  Courts  of  common  law.  In  the  indorsement  of  claim 
which  is  required  to  be  made  on  every  writ  of  summons,  a  short  state-- 
ment  of  the  nature  of  the  claim  of  the  plaintiff  must  be  made,  but  it  is  not 
necessary  that  it  should  set  forth  the  precise  ground  of  complaint,  or 
the  precise  remedy  or  relief  to  which  the  plaintiff  considers  himself  entitled 
(Order  3,  rr.  1,  2).  But  the  plaintiff  may,  if  he  thinks  fit,  in  certain  cases 
specially  indorse  the  writ  with  a  statement  of  his  claim  (see  Special 
Indorsement),  and  if  he  does  so,  such  indorsement  is  deemed  to  be  the 
statement  of  claim,  and  no  further  statement  of  claim  may  be  delivered. 
Where  the  writ  contains  only  a  general  indorsement,  and  an  order  is  made 
for  the  delivery  of  pleadings  upon  the  summons  for  directions,  which 
the  plaintiff  is  required  to  issue  within  fourteen  days  after  appearance  (see 
Order  30),  the  plaintiff  must  deliver  a  statement  of  claim  within  the  time 
(if  any)  prescribed  by  such  order,  and  if  no  time  be  prescribed,  then  within 
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the  time  prescribed  by  the  Eules  (see  Order  20 ;  Pleading  ;  Time).  The 
statement  of  claim  must  contain  a  statement  in  a  summary  form  of  the 
material  facts  on  which  the  plaintiff  relies,  but  not  the  evidence  by  which 
such  facts  are  to  be  proved  (Order  19,  r.  4) ;  must  state  specifically  the 
relief  claimed,  either  simply  or  in  the  alternative,  and  where  relief  is  sought 
in  respect  of  several  distinct  claims  or  causes  of  complaint  founded  upon 
separate  and  distinct  grounds,  must  state  them,  as  far  as  may  be,  separately 
and  distinctly  (Order  20,  rr.  6  and  7)  ;  and  must  in  all  cases  in  which  it  is 
proposed  that  the  trial  shall  be  elsewhere  than  in  Middlesex,  show  the 
proposed  place  of  trial  (Order  20,  r.  5).  Before  1883  a  statement  of  claim 
usually  concluded  with  a  general  claim  for  such  relief  as  the  Court  should 
consider  the  plaintiff  entitled  to ;  but  it  is  not  now  necessary  to  ask 
for  general  or  other  relief  (ibid.  r.  6),  though  it  is  still  usual  to  do  so 
on  the  Chancery  side. 

See,  further,  the  article  under  the  title  Pleading. 


Statement  Of  Defence. — The  statement  of  defence  is  the 
second  step  in  the  pleadings  in  an  action  in  the  High  Court,  and  takes  the 
place,  under  the  Judicature  Acts  and  Eules,  of  the  former  pleas  in  the 
Courts  of  common  law  or  answer  in  the  Court  of  Chancery.  Where 
a  statement  of  claim  is  delivered,  the  defendant  must  deliver  his  statement 
of  defence  within  ten  days  from  the  delivery  of  the  statement  of  claim, 
or  from  the  time  limited  for  appearance,  whichever  is  last,  and  where 
a  statement  of  claim  is  not  delivered  nor  required,  the  statement  of  defence 
(if  any)  must  be  delivered  within  ten  days  after  appearance,  unless  in 
either  case  the  time  is  extended  by  the  Court  or  by  consent  (Order  21, 
rr.  6,  7).  Where  leave  to  defend  is  given  under  Order  14,  the  statement 
of  defence  (if  any)  must  be  delivered  within  the  time  limited  by  the  order 
giving  leave  to  defend,  or  if  no  time  is  limited,  within  eight  days  after  such 
order  (ibid.  r.  8).  In  an  action  for  a  debt  or  liquidated  demand  in  money, 
comprised  in  Order  3,  r.  6,  a  mere  denial  of  the  debt  is  inadmissible; 
if  the  action  is  on  a  bill  of  exchange,  promissory  note,  or  cheque,  a  defence 
in  denial  must  deny  some  matter  of  fact;  e.g.  the  drawing,  making, 
indorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the  bill  or  note ; 
if  the  action  is  for  goods  bargained  and  sold,  or  goods  sold  and  delivered, 
the  defence  must  deny  the  order  or  contract,  the  delivery,  or  the  amount 
claimed ;  if  for  money  had  and  received,  it  must  deny  the  receipt  of  the 
money,  or  the  existence  of  the  facts  which  are  alleged  to  make  such  receipt 
by  the  defendant  a  receipt  to  the  use  of  the  plaintiff  (ibid.  rr.  1,  2,  and  3). 
See  further,  as  to  defences  generally,  and  as  to  counterclaims  and  the 
defence  of  set-off,  the  articles  on  Pleading  and  Set-off. 


State  Trials. — The  first  collection  of  State  Trials  was  published 
in  four  volumes  in  1719.  The  anonymous  editor,  it  afterwards  appeared, 
was  one  Thomas  Salmon,  an  historical  writer,  but  no  lawyer.  Second  and 
third  editions  in  six  volumes  were  brought  out  in  1730  and  1742  under 
the  supervision  of  Sollom  Emlyn,  of  Lincoln's  Inn,  the  learned  editor  of 
Hale's  Pleas  of  the  Crown;  his  preface  contains  a  critical  survey  of  the 
condition  of  English  law  much  in  advance  of  his  times.  A  seventh  and 
eighth  volume  had  previously  appeared  in  1735,  and  a  ninth  and  tenth 
followed  in  1766,  but  the  names  of  the  editors  are  not  given.  A  fourth 
edition  in  ten  volumes  folio  appeared  in  1776,  and  is  often  spoken  of  as 
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Hargrave's,  after  the  celebrated  lawyer  who  wrote  the  preface,  though  only 
a  reprint  of  the  materials  already  published,  rearranged  in  chronological 
order.  Hargrave  disclaimed  all  responsibility  for  these  ten  volumes; 
but  in  1781  he  embodied  the  results  of  his  own  researches  in  an  eleventh 
supplemental  volume,  containing  many  important  constitutional  cases  until 
then  omitted.  The  fifth  and  current  edition  of  the  State  Trials  in  thirty- 
three  volumes  was  published  between  the  years  1809  and  1826.  Cobbett 
appears  as  editor  on  the  title-page  of  the  first  volume,  but  is  said  to  have 
contributed  nothing  but  his  name.  The  real  editor  was  Thomas  Bayley 
Howell,  of  Lincoln's  Inn,  who  gave  himself  up  entirely  to  the  work. 
Before  his  death,  in  1815,  he  had  published  twenty-one  volumes,  coming 
down  to  1781,  and  adding  over  two  hundred  new  articles  and  numerous 
notes.  His  son,  Thomas  Jones  Howell,  brought  the  work  down  to  1820  in 
vols.  22-33;  and  a  careful  index,  compiled  by  Mr.  David  Jardine,  was 
afterwards  published  in  a  separate  volume.  Apart  from  their  legal  and 
constitutional  interest,  the  State  Trials,  as  the  late  Mr.  Justice  Stephen 
and  Mr.  Eussell  Lowell  have  pointed  out,  contain  an  inexhaustible  store  of 
good  reading,  and  present  a  singularly  vivid  picture  of  bygone  speech  and 
manners.  Some  of  them  scarcely  come  within  the  widest  definition  of  a 
State  Trial,  but  were  inserted,  as  stated  in  one  of  the  prefaces,  on  account, 
either  of  "  the  curiosity  of  the  fact  inquired  into,"  or  of  "  the  figure  and 
station  "  of  the  persons  concerned.  In  the  reports  of  criminal  trials  the  rules 
of  criminal  procedure  and  evidence  may  be  traced  almost  to  their  source. 
On  the  other  hand,  several  of  the  constitutional  cases,  including  some  of 
those  edited  by  Hargrave,  cannot  be  studied  to  full  advantage  until  they 
have  been  re-edited  in  such  a  manner  as  to  bring  them  up  to  modern 
standards  of  accuracy  and  knowledge,  and  to  remove  the  tedious  prolixity 
and  irrelevance  which  make  them  well-nigh  unreadable. 

New  Series. — The  expediency  of  bringing  the  collection  down  to  more 
modern  times  had  often  been  urged,  notably  by  the  late  Mr.  Justice  Stephen 
and  Mr.  Frederic  Harrison;  at  length,  in  1885,  the  Lord  Chancellor, 
under  a  scheme  prepared  by  the  Parliamentary  Counsel,  now  Lord  Thring, 
nominated  a  Committee,  including  several  judges,  high  officials,  and  others, 
to  supervise  the  undertaking.  Under  their  direction  seven  volumes  have 
appeared,  and  an  eighth  is  in  the  press,  bringing  the  work  down  to  the 
year  1858.  The  first  three  volumes  have  been  edited  by  Mr.  John 
Macdonell,  now  one  of  the  Masters  of  the  Supreme  Court,  and  the  sub- 
sequent volumes  by  Mr.  John  E.  P.  Wallis,  late  Eeader  in  Constitutional 
Law.  In  the  first  volume  of  the  series,  State  Trials  were  defined  as 
meaning,  in  general,  trials  relating  to  offences  against  the  State,  or  illus- 
trative of  the  law  relating  to  State  Officers  of  high  rank ;  but  in  practice 
the  selection  has  been  extended  to  cases  raising  important  points  of 
constitutional  and  international  law.     See  also  1  St.  Tri.  1345%. 


Stationers'  Hall. — See  Copyright. 

Stationery  Office— A  Government  department  which  supplies 
stationery  to,  and  controls  most  of  the  printing  required  by,  Parliament  and 
the  various  Government  offices.  The  department  was  instituted  in  1786 
"with  a  view  to  economy  and  efficiency,"  the  system  previously  in 
operation  for  the  various  Government  offices  obtaining  their  supplies  of 
stationery  from  holders  of  patents  having  been  found  both  expensive  and 
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inefficient.  The  department  was  placed  under  the  control  of  a  Superin- 
tendent of  Stationery,  who  at  first  acted  merely  as  an  agent,  purchasing  the 
requisite  supplies  of  stationery  and  recovering  the  cost  from  the  votes  of  the 
departments  supplied,  with  an  additional  sum  to  cover  .the  cost  of  his  own 
office.  In  1823  the  practice  of  taking  a  separate  vote  for  stationery  and 
printing  was  begun;  and  now,  practically  all  business  connected  with 
printing,  binding,  publication,  and  with  the  supply  of  stationery  of  any 
kind  for  the  public  departments  is  transacted  in  this  office,  the  expenses 
of  which  are  met  principally  by  the  annual  parliamentary  vote,  but 
also  by  receipts  from  the  sale  of  Government  publications,  and  by  repayment 
from  several  departments  in  respect  of  printing  work  and  stationery  not 
covered  by  votes.  The  department  is  managed  by  a  Controller,  appointed 
by  the  Treasury,  at  a  salary  rising  from  £1000  to  £1200,  and  a  staff  (see 
First  Report  of  the  Controller  of  Her  Majesty's  Stationery  Office,  1881). 

Documents  printed  under  the  superintendence  of  the  Stationery  Office 
have  the  like  evidential  effect  as  documents  purporting  to  be  printed  by  the 
Government  printer,  or  the  Queen's  printer,  or  a  printer  authorised  by  Her 
Majesty  (Documentary  Evidence  Act,  1882,  s.  2). 


Status  quo — The  state  in  which  things  actually  are.  An  order  is 
sometimes  made  that,  provisionally,  certain  things  are  to  remain  in  statu 
quo,  that  is,  they  are  to  be  kept  in  the  state  in  which  they  are  at  the  time 
when  the  order  is  made-.  Sometimes  also,  as  in  the  phrase,  status  quo  ante 
helium,  the  words  are  used  retrospectively.  The  phrase  just  cited  is  often 
used  in  diplomacy ;  it  means  the  condition  in  which  things  were  immediately 
before  the  outbreak  of  hostilities  between  two  countries. 


Statute. — See  Act  of  Parliament  ;  Local  Act;  Personal  Act  ;  etc. 

For  the  general  law,  see  Act  of  Parliament.  It  is  proposed  here  to 
deal  merely  with  statutes  as  affecting  the  royal  prerogative.  In  Bacon's 
Abridgment  ("Prerogative,"  E.  5)  it  is  stated  that  where  a  statute  is 
general,  and  thereby  any  prerogative,  right,  title,  or  interest  is  divested  or 
taken  from  the  sovereign,  the  latter  is  not  bound  unless  there  are  express 
words  in  the  statute  to  include  him.  So  the  Bankruptcy  Act,  1869 
<32  &  33  Vict.  c.  62),  was  held  not  to  be  binding  on  the  Crown  (In  re  Henley 
&  Co.,  1878,  9  Ch.  D.  469) ;  though  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  is  so  binding  to  the  particular  extent  specified  in  it  (In  re 
Oriental  Bank,  1884,  28  Ch.  D.  643).  Bacon  (ubi  supra)  gives  a  list  of  cases 
on  various  statutes.  In  particular,  the  case  of  Magdalen  College,  1615,  11 
Co.  Eep.  66  b,  as  to  the  18  Eliz.  (1575),  c.  2,  is  important,  from  which  it 
appears  that  even  such  comprehensive  words  as  "  any  person  or  persons, 
bodies  politic  or  corporate,"  and  the  like,  will  not  affect  the  sovereign.  The 
reason  for  the  rule  is  that  it  would  be  detrimental  to  the  public  interest  to 
allow  constructions  and  implications  of  the  subject  to  impair  the  strength 
of  the  executive  without  its  own  express  consent. 

On  the  other  hand,  if  an  Act  of  Parliament  is  made  for  the  public  good, 
the  advancement  of  religion  and  justice,  and  to  prevent  injury  and  wrong 
and  does  not  interfere  with  the  established  rights  of  the  Crown,  it  is  said 
that  it  will  be  as  binding  on  the  sovereign  as  on  his  subjects  (case  of  Mag- 
dalen College,  supra,  at  p.  71).  And  the  sovereign  may  take  advantage  of 
an  Act  of  Parliament,  though  not  particularly  named  in  it  (idem,  ibid. ;  case 
of  Fine  Levied  by  the  King,  1604,  7  Co.  Eep.  32). 
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StatutC-barred  Debts.— A  statute-barred  debt  may  be  re- 
voked in  one  of  tbree  ways :  (1)  By  acknowledgment  of  tbe  debt ;  (2)  by 
part  payment ;  (3)  by  promise  to  pay  it.  The  subject  is  fully  dealt  with 
under  its  proper  heading — Limitations  (Statutes  of). 


Statute  Fair — This  term  is  used  to  distinguish  between  markets 
and  fairs  held  under  charter  and  prescription  and  the  half-yearly  gatherings 
of  servants  for  hiring,  at  which  the  Statutes  of  Labourers  were  proclaimed, 
giving  the  rates  for  hiring  fixed  by  justices  (see  Simpson  v.  Wells,  1872, 
L.  E.  7  Q.  B.  214). 

The  latter  did  not  rest  on  prescription  or  custom,  nor  did  the  gathering 
give  to  persons  attending  to  sell  or  buy  any  of  the  rights  incident  to  a  fair 
by  grant  or  prescription. 

Though  the  Statutes  of  Labourers  are  all  repealed,  hiring  fairs  continue 
in  some  places  by  the  name  of  "  statute  fairs  "  or  "  mops." 


Statute  LabOU  r . — In  the  case  of  highways  in  England  repairable 
by  a  parish,  the  inhabitants  were  required  by  Statute  to  do  so  much 
work  at  certain  seasons  of  the  year  towards  repairing  the  highway,  accord- 
ing to  their  position,  or  to  pay  a  composition.  The  latest  Act  enforcing  the 
duty  (13  Geo.  in.  c.  78)  was  repealed  by  the  Highway  Act,  1835  (5  &  6 
Will.  iv.  c.  50),  and  repairs  are  now  effected  by  persons  employed  by  the 
surveyor  of  highways,  and  the  cost  is  defrayed  by  a  highway  rate,  or  in  the 
case  of  main  roads,  out  of  the  county  rate.  This  provision  corresponded  to 
the  corve'e  which  existed  in  Egypt  from  time  immemorial  till  abolished  by 
the  British  Government.  A  similar  obligation  to  pay  in  labour  existed  under 
copyhold  tenure,  and  until  recently  under  Irish  leases.  Statute  labour  was 
in  Scotland  created  by  5  Geo.  I.  c.  30,  and  continued  until  1883  (41  &  42 
Vict.  c.  51,  s.  33). 


Statute  Law  Revision. — In  theory  a  British  statute  cannot 
grow  obsolete  or  fall  into  desuetude,  as  could  Scots  Acts.  But  with 
changed  conditions,  and  the  growth  of  subsequent  legislation,  many  enact- 
ments not  expressly  repealed  are  virtually  put  out  of  action,  or  grow 
inapplicable  to  modern  conditions.  But  until  1556  no  methodical  system 
for  ridding  the  statute  book  of  dead  or  useless  enactments  was  adopted, 
although  Lord  Bacon  had  proposed  such  revision ;  and  some  Acts  of 
James  i.  seem  to  have  been  passed,  at  his  suggestion,  with  this  object. 
From  time  to  time,  on  the  passing  of  consolidation  Acts,  there  has  been  a 
sweeping  clearance  of  prior  enactments,  e.g.  in  1828  and  1861,  as  to  the 
criminal  law. 

A  Statute  Law  Eevision  Committee  was  constituted  about  1859  of 
judges  and  high  Government  officials,  and  under  its  supervision  have  been 
passed  a  series  of  Acts  to  promote  the  excision  from  the  statute  book  of 
Acts  which  have  ceased  to  be  in  force  or  have  become  unnecessary.  A 
list  of  these  Acts,  beginning  in  1861,  is  given  in  the  official  index  to  the 
statutes,  under  the  title  Statute  Law  Eevision.  They  deal  with  seven 
classes  of  Acts : — 

1.  Expired,  i.e.  temporary  Acts  which  have  ceased  (under  37  Geo.  in.  c.  70)  and  have 
not  been  revived,  nor  continued  by  annual  "  expiring "  Laws  Continuation  Acts,  or 
otherwise. 
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2.  Spent,  i.e.  which  have  worked  the  purpose  for  which  they  were  passed,  e.g. 
repealing  Acts  (as  to  which,  see  52  &  53  Vict.  c.  63,  s.  11  :  Gwynnev.  Drewitt,  [18941 
2  Ch.  616). 

3.  Repealed  in  general  terms,  i.e.  without  specific  reference  to  them  (see  56  &  57 
Vict.  c.  61,  s.  2). 

4.  Verbally  repealed,  i.e.  inconsistent  with,  or  rendered  nugatory  by,  later  Acts  (see 
The  Dilano,  [1895]  Prob.  40  ;  West  Ham  Churchwardens  v.  Fourth  City  Mutual  Building 
Society,  [1892]  1  Q.  B.  654). 

5.  Superseded,  e.g.  where  their  effect  is  equally  obtained  by  a  later  Act. 

_  6.  Obsolete,  where  the  mischief  of  the  old  statute  has  ceased  to  exist  or  the  remedy 
is  inapplicable  to  modern  circumstances. 

7.  Unnecessary,  where  statutory  authority  is  not  now  needed  for  the  object  of  the 
Act  in  question. 

The  Bills  which  propose  to  effect  this  revision  are  submitted  to  a  joint- 
committee  of  both  Houses,  and  when  introduced  contain  a  column  of 
explanations  of  the  reasons  for  repeal,  which  are  more  valuable  than  the 
Acts,  and  are  not  printed  for  the  guidance  of  lawyers  when  the  Acts  are 
passed. 

The  saving  clauses  are  drawn  so  as  to  effect  a  minimum  of  dislocation 
by  the  repeals,  and,  after  various  experimental  savings,  are  now  in  the 
main  those  set  out  in  sec.  38  of  the  Interpretation  Act,  1889  (52  &  53 
Vict.  c.  63). 

The  revision  has  for  some  years  been  carried  out  with  the  object  of 
preparing  a  cheap  revised  official  edition  of  the  statutes,  based  on  the 
statutes  of  the  realm,  omitting  Acts  of  a  local  or  -.  personal  nature  which 
had  been  printed  among  the  public  general  Acts.  For  this  purpose  the 
revisers  have  availed  themselves  of  the  powers  of  abbreviations  created 
by  the  Interpretation  Act,  1889,  and  the  Short  Titles  Acts  of  1893  and 
1896  (see  56  &  57  Vict.  c.  3);  and  have  also  deemed  it  desirable  to 
excise  preambles  of  Acts  not  wholly  repealed.  This  excision  has  a  literary 
effect  only,  and  does  not  affect  the  construction  of  the  surviving  parts  of 
the  Act  (see  Hawke  v.  Dunn,  [1897]  1  Q.  B.  579,  583). 

The  result  of  the  method  is  to  make  it  necessary  for  lawyers  to  resort  to 
the  full  text  of  the  Act  whenever  any  question  of  interpretation  arises. 

The  work  of  revision  is  done  with  great  care  and  accuracy,  but  occa- 
sionally the  wrong  Act  is  repealed  or  an  Act  is  repealed  by  inadvertence 
(see  51  &  52  Vict.  c.  57 ;  60  &  61  Vict.  c.  24,  s.  7). 

The  Statute  Law  Committee  has  also  in  certain  instances  supervised  the 
preparation  of  consolidation  Acts,  such  as  the  Coroners  and  Sheriffs  Acts  of 
1887,  and  supervises  the  official  index  to  the  statutes,  containing  a 
chronological  table  showing  all  repeals  or  amendments  of  any  Act  by 
subsequent  legislation,  and  containing  an  index  of  the  contents  of  all  public 
general  Acts  in  force.  See  further,  Consolidation  of  Statutes,  vol.  iii. 
p.  287. 

[Authorities. — Maxwell  on  Statutes,  3rd  ed. ;  Hardcastle  on  Statutes, 
2nd  ed.,  336.] 


Statute  Merchant  —  A  form  of  security  at  one  time  much 
employed,  but  now  long  obsolete.  It  was  introduced  first  by  the  Statute  of 
Acton  Burnell,  but  it  was  more  fully  dealt  with  by  the  Statute  of  Merchants 
(13  Edw.  I.  st.  3) — from  which  the  name  of  the  security  is  derived — which, 
after  reciting  that  merchants  who  theretofore  had  lent  their  goods  to  divers 
persons,  had  fallen  into  poverty  because  there  was  no  speedy  remedy 
provided  for  the  recovery  of  their  debts,  enacted  that  a  merchant  to  whom 
a.  debt  was  owing  might  cause  his  debtor  to  appear  before  the  mayor  or 
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chief  warden  of  the  city  or  town,  or  before  one  of  the  clerks  appointed  for 
the  purpose,  and  acknowledge  the  debt  and  the  date  of  its  repayment, 
whereupon  the  recognisance  was  enrolled,  and  an  obligation  written  by  the 
clerk  and  signed  with  the  seal  of  the  debtor,  and  also  with  the  King's  seal, 
provided  for  the  purpose.  A  speedy  remedy  was  provided  if  the  debt  was 
not  duly  paid.  The  merchant  brought  his  obligation  to  the  mayor  or  clerk, 
and  if  it  was  found  that  the  debt  had  been  duly  acknowledged  and  the  day 
of  payment  had  expired,  a  warrant  was  issued  for  the  arrest  and  imprison- 
ment of  the  debtor ;  and  if,  after  the  lapse  of  a  certain  time,  he  took  no  steps 
to  discharge  the  debt,  his  goods  and  lands  (which  became  bound  as  from 
the  date  of  the  recognisance)  were  delivered  to  the  creditor,  the  lands  to  be 
held  till  out  of  the  rents  and  profits  the  debt  was  paid.  Originally  designed 
for  the  benefit  of  merchants  only,  it  in  later  times  came  into  general  use, 
owing  to  the  speedy  process  for  obtaining  payment  introduced.  The  Statute 
of  Merchants,  after  having  been  long  obsolete,  was  repealed  by  the  Statute 
Law  Kevision  Act,  1863.     See  Statute  Staple. 

On  account  of  the  summary  method  by  which  payment  of  a  statute 
merchant  could  be  enforced,  the  security  was  sometimes  called  a  pocket 
judgment. 


Statutes  Of  the  Realm. — The  collection  of  statutes  known 
as  the  Statutes  of  the  Eealm  was  printed  by  command  of  George  HI.  in 
pursuance  of  an  address  of  the  House  of  Commons.  It  was  prepared  from 
original  records  and  authentic  manuscripts  under  the  direction  of  the 
Eecord  Commission. 

These  statutes  cover  the  period  from  20  Hen.  III.  (1235)  to  the  end  of 
the  reign  of  Queen  Anne,  13  Anne  (1713).  The  first  volume  was  published 
in  1810. 

The  Statute  Bolls,  previous  to  the  beginning  of  the  reign  of  Henry  vii., 
were  sometimes  in  Latin  and  sometimes  in  French  ;  subsequently  they  were 
uniformly  in  English.  The  earliest  printed  collection  of  statutes  is  an 
alphabetical  abridgment  supposed  to  have  been  published  before  1481.  The 
latest  statute  in  such  collection  is  of  the  year  1455  (33  Hen.  VI.).  The 
statutes  passed  in  the  only  Parliament  of  Eichard  ill.  were  printed  in  French 
soon  after  they  were  passed.  This  was  the  first  instance  of  a  sessional 
publication.  The  same  course  was  observed  in  the  reigns  of  Henry  vn.  and 
Henry  vm.  From  that  time  the  statutes  appear  to  have  been  regularly 
printed  and  published  at  the  end  of  each  session.  At  the  time  of  the 
publication  of  the  Statutes  of  the  Eealm,  no  complete  collection  had  ever 
been  printed  containing  all  the  matters  which  at  different  times  and  by 
different  editors  had  been  published  as  statutes.  The  Statutes  of  the  Eealm 
contain  all  instruments  which  were  included  in  the  collections  of  statutes 
printed  previous  to  the  edition  of  Hawkins  (1735),  they  having  been  for  a 
long  series  of  years  accepted  as  statutes  in  Courts  of  law.  There  are  also 
inserted  all  matters  of  a  public  nature  purporting  to  be  statutes,  although 
not  previously  printed  in  any  general  collection  of  statutes.  The  distinc- 
tion between  public  Acts  and  private  Acts  is  for  the  first  time  specifically 
stated  on  the  inrolment  in  Chancery  in  the  31st  year  of  Henry  vm. 
Private  Acts  after  that  date  are  only  noticed  by  the  insertion  of  their  title. 
The  printed  translation  of  the  statutes  previous  to  Henry  vii.  is  taken 
from  Cay's  edition,  1751,  supplemented  by  other  authorities.  A  series  of  the 
Charters  of  the  Liberties  of  England,  from  the  reign  of  Henry  i.  (1101)  to 
the  reign  of  Edward  I.  (1301),  is  prefixed  to  the  collection  of  statutes.     The 
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text  of  the  revised  editions  of  the  statutes  is  based  on  the  edition  of  the 
Statutes  of  the  Eealm. 

The  Interpretation  Act,  1889,  s.  35,  provides  that  in  a  reference  to  Acts 
of  Parliament  in  accordance  with  that  section,  such  reference,  in  the  case 
of  statutes  not  included  in  any  revised  edition,  printed  by  authority,  and 
passed  before  the  reign  of  George  I.,  is  to  be  read  as  referring  to  the  edition 
prepared  under  the  direction  of  the  Eecord  Commission. 

[Authorities. — The  Statutes  of  the  Realm,  printed  by  command  of  King 
George  III.,  in  pursuance  of  an  address  of  the  House  of  Commons  of  Great 
Britain,  from  original  records  and  authentic  manuscripts  (see  Introduction 
in  vol.  i.) ;  The  Statutes,  revised  edition,  vol.  i. ;  Hardcastle  on  Statutes.] 


Statute  Staple — A  security  for  money,  very  similar  to  a  statute 
merchant  (q.v.),  introduced  by  the  Statute  27  Edw.  ill.  st.  2,  c.  9,  which  pro- 
vided that  in  every  staple — that  is,  a  great  public  mart — there  should  be  a 
seal  provided  for  recognisances  by  debtors,  taken  by  the  mayor  of  the  staple 
in  the  presence  of  the  constables  of  the  staple,  or  one  of  them.  On  default 
in  payment  by  the  debtor,  execution  issued  against  him  much  in  the  same 
way  as  on  a  statute  merchant,  except  that  while  in  the  case  of  the  latter 
the  debtor's  property  could  only  be  taken  after  the  lapse  of  a  certain  time, 
execution  could  issue  at  once  in  the  case  of  the  former.  Like  the  Statute 
of  Merchants,  the  Statute  27  Edw.  in.  st.  2,  c.  9,  was  repealed  by  the  Statute 
Law  Eevision  Act,  1863. 


Statutory  Declaration.— See  Oaths. 


Statutory  Rules  and  Orders. — "Statutory  Eules"  is  the 
term  employed  to  designate  the  legislation  which  is  effected  by  Her  Majesty 
in  Council,  or  by  some  Government  Department,  under  authority  specifically 
delegated  by  Act  of  Parliament. 

The  sections  of  Acts  which  effect  such  specific  delegations  are  in  this 
article  referred  to  as  "  statutory  powers." 

"Statutory  Eules,"  as  defined  by  the  Eules  Publication  Act,  1893 
(56  &  57  Vict.  c.  66),  and  the  Treasury  regulations  thereunder  (see 
Statutory  Eules  and  Orders,  1894,  p.  415),  are  restricted  to  exercises  of 
statutory  powers  which  are  legislative  and  not  merely  executive,  and  which 
are  made  and  not  merely  confirmed  by  a  Government  Department. 

For  example,  orders  which  appoint  particular  persons,  or  which  adjust 
local  questions  of  account,  are  not  statutory  rules,  as  they  are  executive  and 
not  legislative,  nor  are  the  majority  of  by-laws,  as  they  are  made  by  local 
authorities  and  merely  confirmed  by  Central  Departments.  On  the  other 
hand,  by-laws,  such  as  those  under  the  Military  Lands  Act  relating  to  rifle 
ranges,  which  are  made  and  not  merely  confirmed  by  the  Secretary  of  State, 
are  statutory  rules. 

It  is  to  be  observed  that  this  definition  also  excludes  the  statutes  of  the 
universities  and  public  schools,  and  pilotage  by-laws,  and  the  schemes  of 
the  Ecclesiastical  Commissioners. 

Statutory  rules  are  divided  into  two  main  classes — 

1.  Public  and  general,  which  relate  to  the  whole  of  one  of  the  three 
kingdoms,  or  to  some  colony  or  dependency  of  the  empire,  or  to  the 
administration  of  justice,  whether  in  a  superior  or  local  Court ;  and 
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2.  "Local,"  which  merely  affect  some  specified  localities,  or  confer 
powers  on  a  particular  local  authority,  and  vary  the  general  law  to  that 
extent.  Orders  as  to  the  close  time  for  wild  birds  and  as  to  fisheries,  and 
the  vast  majority  of  the  Orders  of  the  Local  Government  Board  under  the 
Poor  Law  and  Local  Government  Acts,  belong  to  this  last  class. 

The  practice  of  delegating  by  Act  of  Parliament  to  the  Crown  or  some 
department  the  power  of  carrying  out  subordinate  legislation  is  compara- 
tively modern.  The  statute  book  prior  to  the  present  century  affords  only 
about  thirty  instances  of  such  statutory  powers.  Of  these  early  instances  a 
power  conferred  on  the  Crown  in  1533-34  (25  Hen.  vin.  c.  21,  s.  23)  of 
annulling  within  a  specified  period  a  whole  Act  by  letters  patent  may  be 
referred  to  as  a  curious  instance  of  parliamentary  delegation;  and  the 
statutory  power  of  incorporating  the  Bank  of  England  (5  &  6  Will.  & 
Mary,  c.  20,  s.  19),  and  the  power  given  to  the  common  law  judges  of 
making  rules  for  the  prisons  attached  to  their  respective  Courts  (32  Geo.  II. 
c.  28,  s.  6),  are  further  instances  of  these  early  powers. 

Of  late  years  this  practice  of  delegation  has  greatly  increased,  and  has 
been  used  as  a  means  of  relieving  Parliament  of  the  labour  of  enacting 
detailed  rules  or  regulations  which  formerly  found  a  place  either  in  the 
body  of  statutes  or  in  schedules.  The  greatest  extension  of  it  which  has 
ever  been  proposed  is  to  be  found  in  the  Irish  Local  Government  Bill  of 
this  year,  under  which  power  is  given  to  the  Lord  Lieutenant,  by  Order  in 
Council,  to  apply  and  adapt  to  Irish  requirements  the  English  and  Scottish 
Local  Government  Acts. 

Parliament,  in  delegating  powers  of  making  statutory  rules,  has  retained 
a  measure  of  control  and  supervision,  which  va'ries  according  to  the  import- 
ance or  character  of  the  matter  to  be  legislated  for.  See  Rules  ;  Rules  of 
Court. 

Statutory  rules  vary  greatly  in  importance.  Nearly  the  whole  of  the 
procedure,  Court  fees,  and  arrangements  as  to  officers  in  the  supreme  and 
inferior  Courts  of  each  of  the  three  kingdoms  are  now  regulated  by  statutory 
rules,  and  there  is  power  by  such  rules  to  repeal  or  amend  any  statutes 
regulating  procedure.  The  regulations  as  to  poor  law  relief  are  also  to  be 
found  in  statutory  rules,  and  not  in  the  statute  book,  and  the  elections  of 
local  authorities  are  also  carried  out  under  statutory  rules.  Postal  rates 
and  money  and  postal  orders  are  also  regulated  by  such  rules.  Various 
reciprocal  arrangements  with  our  colonies  and  foreign  countries,  under  the 
Copyright,  Patents,  Merchant  Shipping,  and  Death  Duties  Acts,  are  also 
effected  by  Orders  in  Council,  which  are  statutory  rules  ;  and  the  extensive 
and  important  jurisdiction  which  is  exercised  by  Her  Majesty  under 
treaty,  in  countries  such  as  China,  is  regulated  by  statutory  rules,  which 
constitute  British  Courts,  and  define  and  provide  for  their  jurisdiction  and 
powers. 

Commencing  with  the  year  1890,  annual  volumes  have  been  published 
by  authority,  giving  in  extenso  every  statutory  rule  of  a  public  and  general 
character  which  has  been  issued  during  the  year,  and  containing  classified 
lists  (arranged  on  the  same  principle  as  the  lists  of  local  Acts  in  the  annual 
volumes  of  statutes)  of  the  local  statutory  orders  of  each  year. 

There  has  been  also  published  an  edition  in  8  vols,  of  "  The  Statutory 
Rules  and  Orders  Revised,"  containing  all  such  public  and  general  orders 
of  date  prior  to  1890,  when  the  annual  series  commenced,  which  were  in 
force  on  31st  December  1896.  There  has  also  been  published  "  by 
■authority  "  an  Index  of  Statutory  Rules  and  Orders,  the  last  edition  of 
which  comes  up  to  1st  January  1893  ;  and  tables  showing  the  effect  of 
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the  year's  legislation  by  statutory  rule,  are  added  to  each  year's  annual 
volume. 

Under  the  Rules  Publication  Act,  above  referred  to,  all  statutory  rules 
are  now  numbered  consecutively  for  each  year,  and  (with  the  exception  of 
certain  local  orders,  such  as  the  purely  local  orders  of  the  Local  Govern- 
ment Board)  printed  and  put  on  sale  to  the  public.  Monthly  and  quarterly 
lists  of  such  rules  are  issued  by  the  Stationery  Office,  from  which  the 
statutory  rules  of  the  current  year  can  be  traced. 

In  certain  cases  {e.g.  Orders  in  Council  under  the  Extradition  Acts)  the 
statutory  power  provides  that  the  validity  of  the  statutory  orders  shall  not 
be  questioned  in  any  legal  proceedings  whatever.  As  regards  other  rules,  the 
House  of  Lords  have  decided  in  a  Scottish  case  {Institute  of  Patent  Agents 
v.  Zockwood,  [1894]  App.  Cas.  347)  that  where  the  statutory  power 
provides  that  the  statutory  rules  take  effect  as  if  enacted  in  the  Act, 
and  shall  be  laid  before  both  Houses  of  Parliament,  and  further  provides 
that  if  within  forty  days  from  such  submission  either  House  resolve  that 
the  rules  shall  be  annulled  and  that  such  rules  shall  from  such  resolution 
be  of  no  effect,  it  is  not  competent  for  any  Court  to  go  into  the  question  of 
the  validity  of  the  rules.  Where  the  statutory  power  does  not  contain  this 
or  a  similar  provision,  the  Court  can  canvass  a  rule,  and  determine  whether 
or  not  it  was  within  the  power  of  those  who  made  it  (per  Lord  Herschell, 
ibid.). 

There  is,  therefore,  the  difference  above  denoted  between  a  statutory  rule 
which,  under  its  statutory  power,  takes  effect "  as  if  enacted  in  the  Act,"  and 
an  imperial  Act  of  Parliament ;  and  such  a  statutory  rule  is  in  this  respect 
on  somewhat  the  same  footing  as  certain  Acts  of  colonial  Legislatures  and 
foreign  countries,  which  may  be  questioned  by  Courts,  and  adjudged  ultra 
vires  and  void  if  they  are  repugnant  to  the  constitution  of  the  country 
enacting  them  (see  Legislative  Powers).  Certain  statutory  rules  have  been 
declared  invalid  by  the  Courts;  e.g.  the  regulations  of  4th  November  1863, 
as  to  practice  and  procedure  on  the  revenue  side  of  the  Exchequer,  were 
declared  invalid  by  the  House  of  Lords  {A.-G-.  v.  Stilem,  1864, 10  H.  L.  704). 

It  remains  to  be  observed,  that  though  the  vast  majority  of  Orders  in 
Council  and  legislative  Acts  of  bodies  other  than  Parliament  are  included 
in  "  statutory  rules  "  as  above  defined,  there  is,  besides  these,  a  body  of  law 
which  derives  its  validity,  not  from  Parliamentary  authority,  direct  or 
delegated,  but  from  the  prerogative  of  the  Crown.  As  instances  of  this 
prerogative  legislation,  there  may  be  mentioned  the  Order  in  Council  of 
7th  April  1864,  dissolving  the  Parliament  of  the  Ionian  Islands,  and  most 
of  the  Orders  in  Council,  charters,  and  letters  patent  which  regulate  the 
constitutions  or  Courts  of  justice  of  different  portions  of  the  empire,  or 
colonial  currency. 

These  "  prerogative  "  orders  as  to  colonial  constitutions  and  currency  are 
given  in  an  editor's  appendix  to  the  volumes  of  Statutory  Orders  above 
referred  to. 

Under  the  class  of  prerogative  rules  and  orders  there  also  fall  the 
majority  of  the  regulations  for  the  navy  and  army,  which  are  made 
independently  of  any  statutory  power.  An  historical  instance  of  these  last 
is  the  royal  warrant  of  20th  July  1871,  abolishing  purchase  in  the  army, 
which  was  issued  during  Mr.  Gladstone's  Ministry,  when  Parliament  had 
rejected  his  Army  Regulation  Bill,  which  contained  a  statutory  power 
directed  to  this  purpose. 

The  regulations  of  the  two  services  are  to  be  found  in  the  volumes  of 
"  Admiralty  Orders  in  Council,"  and  in  the  War  Office  "  Orders." 

vol.  xi.  46 
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STATUTS 


Statuts — A  word  met  with  in  cases  involving  French  law- 
equivalent  of  articles  of  association  of  a  share  company. 
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Every  Court  has  an  inherent  power  to  prevent  any  abuse  of  its  process ; 
it  may  therefore  refuse  to  entertain  any  action  which  is  extortionate  or 
oppressive.  Every  Court  has  also  inherent  power  to  temporarily  suspend 
the  proceedings  in  any  action  where  the  plaintiff  is  in  default,  or  has  dis- 
obeyed any  lawful  order  of  the  Court.  In  addition,  large  powers  of  staying 
proceedings  are  given  to  the  Court  by  various  statutes,  rules,  and  orders. 

1.  Frivolous  and  Vexatious  Actions. — The  Court  has  an  inherent  jurisdic- 
tion to  stay  all  proceedings  before  it  which  are  obviously  frivolous  or 
vexatious  {Reichel  v.  Magrath,  1889,  14  App.  Cas.  665 ;  Haggard  v.  Pelicier 
Frbres,  [1892]  App.  Cas.  at  p.  68),  a  jurisdiction  which  is  recognised  and 
extended  by  Order  25,  r.  3.  Thus  an  action  will  be  stayed  if  it  merely 
raises  anew  a  question  which  has  already  been  decided  between  the  same 
parties  by  a  Court  of  competent  jurisdiction  (MacDougall  v.  Knight,  1890, 
25  Q.  B.  D.  1 ;  Stephenson  v.  Garnett,  [1898]  1  Q.  B.  677) ;  and  so  will  any 
frivolous  and  vexatious  action  that  is  incapable  of  proof  and  without  any 
solid  basis  {Lawrance  v.  Lord  Norreys,  1890,  15  App.  Cas.  210 ;  Willis  v. 
Earl  Howe,  [1893]  2  Ch.  545).  A  still  wider  power  is  given  to  the  Court 
by  Order  25,  r.  4 ;  for  under  that  rule  a  Statement  of  Claim  may  be  struck 
out  if  it  discloses  no  reasonable  cause  of  action,  although  the  action  is 
neither  frivolous  nor  vexatious  {South  Hetton  Coal  Co.  v.  Haswell,  etc.,  Coal  and 
Coke  Co.,  [1898]  1  Ch.  465;  78  L.  T.  8).  But  the  mere  fact  that  the 
plaintiff  has  a  very  weak  case,  which  will  probably  fail,  is  no  ground  for 
striking  out  his  Statement  of  Claim  {Boater  v.  Holder,  1886,  54  L.  T.  298); 
though  now,  by  the  Vexatious  Actions  Act,  1896  (59  &  60  Vict.  c.  51),  the 
Court  can,  in  certain  circumstances,  order  that  no  legal  proceeding  shall  be 
instituted  without  leave  in  any  Court  by  a  person  who  is  proved  to  have 
habitually  and  persistently  instituted  vexatious  legal  proceedings  (see  In 
re  Alexander  Chaffers,  1897,  76  L.  T.  351 ;  (C.  A.)  13  T.  L.  E.  363 ;  and 
see  Abuse  of  Peocess;  Steiking  Out). 

2.  Second  Action. — If  the  present  action  is  between  the  same  parties,  and 
raises  the  same  issues  as  a  former  action,  then,  as  we  have  seen,  it  may  be 
dismissed  altogether  as  frivolous  and  vexatious,  whether  the  plea  of  res 
judicata  can  strictly  be  pleaded  or  not  {MacDougall  v.  Knight,  1890,  25 
Q.  B.  D.  1 ;  Horrocks  v.  Stubls,  1896,  74  L.  T.  58).  But  if  the  plaintiff  is 
now  suing  in  a  different  character,  though  substantially  by  virtue  of  the 
same  alleged  title,  the  second  action  will  be  stayed  till  the  costs  of  the  first 
action  are  paid  (Order  26,  r.  4;  Martin  v.  Earl  Beauchamp,  1883,  25  Ch.  D. 
12  ;  M'Cabe  v.  Bank  of  Ireland,  1889,  14  App.  Cas.  413). 

3.  Writ  Improperly  Issued. — If  a  writ  of  summons  has  been  issued  by 
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an  uncertificated  solicitor,  or  by  a  solicitor  without  the  consent  of  the 
plaintiff  named  thereon,  the  action  will  be  stayed,  and  the  solicitor  who 
issued  the  writ  will  be  ordered  to  pay  all  costs  occasioned  to  either  the 
plaintiff  or  the  defendant  (Pricker  v.  Van  Grutten,  [1896]  2  Ch.  649 ;  Gold 
Beefs  Ld.  v.  Dawson,  [1897]  1  Ch.  115 ;  Geilinger  v.  Gibbs,  [1897]  1  Ch. 
479).  So  if  a  writ  of  summons  has  been  issued  without  the  authority  or 
privity  of  the  solicitor  whose  name  is  indorsed  on  it,  all  proceedings  upon 
that  writ  will  be  stayed,  and  no  further  proceedings  can  be  taken  in  the 
action  without  the  leave  of  the  Court  or  a  judge  (Order  7,  r.  1).  If  a  writ 
be  issued  in  the  name  of  a  firm,  and  the  plaintiffs  or  their  solicitor  fail  to 
comply  with  a  demand  made  in  writing  by  the  defendant  for  particulars 
of  the  names  and  places  of  residence  of  all  persons  constituting  the  firm, 
all  proceedings  will  be  stayed  (Order  48  A,  r.  2).  So  if  a  writ  be  issued 
pending  a  reference,  or  otherwise  contrary  to  good  faith.  Again,  if  an 
executor  sue  before  probate  of  the  will  is  granted  to  him,  the  proceedings 
may  be  stayed  till  the  plaintiff  has  obtained  probate  and  produced  it  to  the 
defendant  {Webb  v.  Atkins,  1854,  14  C.  B.  401 ;  23  L.  J.  C.  P.  96 ;  Tarn  v. 
Commercial  Bank  of  Sydney,  1884,  12  Q.  B.  D.  294).  So  if  a  plaintiff  sue 
as  an  administrator,  and,  since  writ,  the  letters  of  administration  granted 
to  him  have  been  revoked.,  and  a  fresh  grant  of  administration  made  to  A., 
all  proceedings  will  be  stayed  on  the  application  of  A.  (Houseman  v.  House- 
man, 1876,  1  Ch.  D.  535).  If  several  causes  of  action  be  improperly  joined 
in  one  writ,  the  defendant  may  apply  to  have  the  action  stayed,  unless  he 
has  waived  the  irregularity  under  Order  70,  r.  2  (Mulkern  v.  Doercks,  1884, 
53  L.  J.  Q.  B.  520 ;  Hunt  v.  Worsfold,  [1896]  2  Ch.  224). 

4.  Farliamcntary  Papers.  —  Proceedings  for  libel  commenced  against 
persons  who  have  published  reports  and  papers  printed  by  order  of  either 
House  of  Parliament  will  be  stayed  at  once,  under  the  special  statute  3  &  4 
Vict.  c.  9,  on  the  production  of  a  certificate  under  the  hand  of  the  Lord 
Chancellor,  or  the  Speaker,  or  other  officer  of  the  House  (see  Stockdale  v. 
Hansard,  No.  2,  1840,  11  Ad.  &  E.  297). 

5.  Under  the  Arbitration  Act. — If  the  plaintiff  has  agreed  in  writing  to 
submit  to  arbitration  the  question  which  he  is  raising  by  his  action,  and  the 
dispute  is  one  which,  from  its  nature,  ought  to  be  referred,  the  defendant 
should  at  once,  before  delivering  any  pleading  or  taking  any  other  step  in 
the  proceedings  except  appearing,  apply  to  a  Master  to  stay  the  action, 
under  sec.  4  of  the  Arbitration  Act,  1889.  A  "step  in  the  proceedings" 
under  this  section  means  some  application  to  the  Court  by  summons  or 
motion,  and  does  not  include  an  application  by  letter  or  notice  from  one 
party  to  another,  or  by  correspondence  between  their  respective  solicitors. 
Thus  merely  giving  notice  that  the  defendant  requires  the  delivery  of  a 
Statement  of  Claim  will  not  preclude  the  defendant  from  applying  under 
this  section  (Ives  &  Barker  v.  Willans,  [1894]  2  Ch.  478 ;  cp.  the  remarks 
of  Cave,  J.,  in  Rein  v.  Stein,  1892,  66  L.  T.  at  p.  471).  Nor  writing  to  the 
plaintiff  for  further  time  to  plead  (Brighton  Marine  Palace  and  Pier  Ld.  v. 

Woodhouse,  [1893]  2  Ch.  486).  The  mere  filing  of  affidavits  in  answer  to 
a  motion  for  a  receiver  is  not  a  step  in  the  proceedings  within  sec.  4 
of  the  Arbitration  Act,  1889  (Zalinoff  v.  Hammond,  [1898]  2  Ch.  92); 
nor,  it  is  submitted,  merely  opposing  a  summons  under  Order  14.  But 
appealing  from  an  order  made  against  the  defendant,  under  Order  14,  is  a 
"  step  "  ;  and  so  is  an  application  for  particulars  (Chappcll  v.  North,  [1891] 
2  Q.  B.  252);  or  for  security  for  costs  (Adams  v.  Cathy,  1892,  40  W.  R. 
570 ;  66  L.  T.  687) ;  or  taking  out  a  summons  for  further  time  to  plead 
{Ford's  Hotel  Co.  v.  Bartlett,  [1896]  App.  Cas.  1).    And,  a  fortiori,  the  delivery 
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of  a  Defence  is  a  step  in  the  proceedings  (  West  London  Dairy  Society  v. 
Abbott,  1881,  29  W.  E.  584;  44  L.  T.  376). 

But  even  though  the  plaintiff  has  agreed  in  writing  to  submit  the 
matter  in  dispute  to  arbitration,  and  the  defendant  has  applied  promptly 
for  a  stay,  the  Master  still  has  a  discretion  to  permit  the  action  to  continue, 
if  he  thinks  the  issues  can  be  better  dealt  with  in  open  Court,  e.g.  if  charges 
of  fraud  be  made  (Barnes  v.  Youngs,  [1898]  1  Ch.  414;  and  see  Belfield  v. 
Bourne,  [1894]  1  Ch.  521).  The  arbitration  will  itself  be  stayed  if  an 
action  has  been  commenced  impeaching  the  validity  of  the  submission 
(Kitts  v.  Moore,  [1894]  1  Q.  B.  253). 

6.  Remitting  an  Action  to  the  County  Court. — The  defendant  in  any 
action  of  tort  commenced  in  the  High  Court  may  apply  to  a  Master  at 
chambers,  under  sec.  66  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c. 
43),  for  an  order  staying  proceedings  in  the  action  till  the  plaintiff  give 
security  for  costs,  or  if  he  is  unwilling  or  unable  to  give  such  security,  that 
the  action  be  remitted  for  trial  to  a  County  Court.  But  he  cannot  obtain 
such  an  order  unless,  as  a  first  step,  he  makes  an  affidavit  that  the  plaintiff 
has  no  visible  means  of  paying  the  costs  of  the  defendant,  should  a  verdict 
not  be  found  for  the  plaintiff.  "  Visible  "  means  tangible,  such  property  as 
the  defendant  could  reach  in  the  event  of  his  obtaining  judgment  for  his 
costs  {Kennedy  v.  Baxendale :  Counsel  v.  Garvie,  1871,  Ir.  B.  5  C.  L.  74 ; 
Watson  v.  McCann,  1879,  6  L.  B.  Ir.  21 ;  and  see  Sykes  v.  Sykes,  1869,  L.  B. 
4  C.  P.  645).  This  section  applies,  although  the  action  be  one  which  could 
not  be  commenced  in  the  County  Court  (Stokes  v.  Stokes,  1887,  19  Q.  B.  D. 
62,  419).  The  application  can  be  made  at  any  stage  of  the  action,  but  only 
by  the  defendant ;  it  is  usually  made  before  any  Defence  is  delivered.  No 
order  will  be  made  under  this  section  if  the  plaintiff  can  satisfy  the  Master 
that  the  action  is  one  which  can  more  fitly  be  tried  in  the  High  Court  than 
in  the  County  Court  (Critchley  v.  Brown,  1886,  2  T.  L.  B.  238 :  Farrer  v. 
Lowe,  1889,  5  T.  L.  E.  234;  Williams  v.  Morris,  1894,  10  T.  L.-E.  603). 

7.  Lis  alibi  pendens;  Concurrent  Actions. — If  concurrent  actions  are 
pending,  say,  in  the  High  Court  and  the  County  Court,  or  any  other  Court  in 
this  country,  raising  the  same  issues,  the  maxim  Nemo  bis  vexari  debet  in 
eadem  causd  applies,  and  the  Court  will,  as  a  rule,  allow  the  action  which 
was  commenced  first  to  proceed,  and  stay  the  other  (but  see  Thomson  v. 
S.-E.  Bwy.  Co.,  1882,46  L.  T.  513);  unless,  indeed,  a  decree  has  already 
been  made  in  either  action,  in  which  case  that  decree  will  stand,  but 
the  conduct  of  the  proceedings  will  be  given  to  the  plaintiff  who  first 
issued  his  writ  (see  Parties,  vol.  ix.  at  p.  436).  If  one  action  be  brought 
in  England,  when  proceedings  are  already  pending  for  the  same  cause  in 
Scotland  or  Ireland,  or  in  any  other  part  of  the  Queen's  dominions,  the 
English  Court  will  inquire  whether  the  other  Court  has  full  jurisdiction 
over  the  whole  matter,  and  whether  the  proceedings  there  afford  equal 
protection  to  the  interests  of  the  parties.  If  the  English  Court  be  satisfied 
on  these  points,  it  will  stay  its  own  proceedings,  or  put  the  plaintiff  to  his 
election  (Ewing  v.  Orr-Ewing,  1882,  22  Ch.  D.  456  ;  1883,  9  App.  Cas.  34; 
1885,  10  App.  Cas.  453 ;  Thornton  v.  Thornton,  1886,  11  P.  D.  176  ;  Mutrie 
v.  Binney,  1887,  35  Ch.  D.  614;  Christian  v.  Christian,  1898,  78  L.  T. 
86 ;  the  decision  in  Lord  Dillon  v.  Alvares,  1798, 4  Ves.  357,  "  can  no  longer 
be  relied  on,"  per  Jessel,  M.  B.,  22  Ch.  D.  at  p.  400).  But  the  mere  fact 
that  an  action  is  pending  for  the  same  cause  in  a  foreign  country,  where 
the  forms  of  procedure  and  the  remedies  granted  are  different,  is  not 
a  sufficient  ground  for  staying  an  action  brought  in  England.  A  special 
case  must   be  made  out,    showing   that    the   plaintiff's   proceedings   are 
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vexatious;  or  the  Court  will  allow  both  actions  to  proceed  {MoHenry  v. 
Lewis,  1882,  22  Ch.  D.  397;  Peruvian  Guano  Go.  v.  Bockwoldt,  1883, 
23  Ch.  D.  225 ;  Hyman  v.  Helm,  1883,  24  Ch.  D.  531 ;  The  Ghristiansberg, 
1885,  10  P.  D.  141 ;  The  Mannheim,  [1897]  Prob.  13). 

8.  Matter  Subsequent. — If  satisfaction  be.  made  after  writ,  or  if  facts 
arise  too  late  to  be  pleaded,  any  party  against  whom  judgment  has  been 
given  may  apply  to  a  Master  for  a  stay  of  execution  or  other  relief 
.against   such  judgment   (Order  42,  r.    27),  e.g.    if   goods    sought    to   be 

recovered  have  been  delivered  up,  or  if  the  matter  has  been  compromised, 
or  a  release  has  been  executed,  or  payments  made  to  the  plaintiff.  But 
the  mere  fact  that  the  applicant  has  indicted  his  opponent's  witnesses  for 
perjury  is  no  ground  for  a  stay  {Warwick  v.  Bruce,  1815,  4  M.  &  S. 
140). 

9.  On  Default. — If  a  plaintiff  make  default  in  obeying  any  order  of  the 
Court,  his  action  may  be  stayed  till  he  obey  it.  Thus  if  a  plaintiff  be 
•ordered  to  give  security  for  costs  (see  Security  foe  Costs,  ante,  p.  444) 
within  a  time  specified,  and  fails  to  do  so,  his  action  will  be  stayed  till  he 
complies  with  the  order,  and  may  subsequently  be  dismissed  {La  Grange 
v.  McAndrew,  1879,  4  Q.  B.  D.  210).  So  if  a  plaintiff  makes  default 
in  delivering  particulars,  answering  interrogatories,  or  making  discovery, 
all  proceedings  may  be  stayed;  but  the  Court  will  not  permit  the  stay 
to  be  continued  for  ever :  if  compliance  be  unreasonably  delayed,  the 
action  will,  "  after  a  proper  interval,"  be  dismissed  {Republic  of  Liberia  v. 
Roye,  1876,  1  App.  Cas.  pp.  143,  144).  An  order  for  particulars  will  not, 
without  express  words  to  that  effect,  operate  as  a  stay  of  proceedings 
(Order  19,  r.  8).  The  mere  fact  that  a  plaintiff  who  has  been  ordered 
to  pay  costs  has  not  done  so,  is  not  enough  to  justify  the  Court  in 
staying  the  action  {Morton  v.  Palmer,  1882,  9  Q.  B.  D.  89  ;  Ln  re  Wickham, 
1887,  35  Ch.  D.  272).  But  if  the  Court  sees  that  the  plaintiff  is  guilty  of 
vexatious  conduct,  and  that  it  is  oppressive  for  him  to  proceed  in  such 

.circumstances,  the  Court  will  stay  the  action  till  he  complies  with  the 
order  for  payment  of  costs  {Gi^aham  v.  Sutton,  Garden,  &  Co.,  [1897]  2  Ch. 
367).     Then  if  they  be  not  paid  within  a  reasonable  time,  the  Court  may 

.  make  a  peremptory  order  that  they  be  paid  by  a  day  specified ;  and  if 
they  be  not  paid  by  that  day,  the  Court  may  dismiss  the  action  altogether 
(Seton  (5th  ed.),  ch.  xi.  s.  2,  p.  116).  Where  an  action  is  brought  against 
several  joint  contractors,  all  of  whom  are  within  the  jurisdiction,  and  one 
•of  them  has  not  been  served,  the  action  will  be  stayed  unless  the  plaintiff 
can  show  that  he  has  done  everything  in  his  power  to  effect  service 
{Robinson  v.  Geisel,  [1894]  2  Q.  B.  685). 

10.  On  Bankruptcy. — If  a  sole  plaintiff  becomes  bankrupt,  and  his  trustee 
declines  to  continue  the  action,  all  proceedings  will  be  stayed  {Bird  v. 
Mathews,  1882,  46  L.  T.  512 ;  Bean  v.  Flower,  1895,  73  L.  T.  371).  The 
trustee  must  decide  promptly  whether  he  will  continue  the  action  or  not ; 
otherwise  the  defendant  can  take  out  a  summons  calling  on  him  to  elect 
within  so  many  days  {Warder  v.  Saunders,  1882,  10  Q,  B.  D.  114).  If  one 
of  two  or  more  plaintiffs  becomes  bankrupt,  his  trustee  may,  with  his 
consent,  be  added  as  a  co-plaintiff  {Hoare  &  Co.  v.  Baker,  1887,  4  T.  L.  B. 
26).  If  a  defendant  becomes  bankrupt,  all  proceedings  may  be  stayed  by 
the  Court  having  jurisdiction  in  bankruptcy,  under  sees.  10  and  11  of  the 
Bankruptcy  Act,  1883. 

11.  Ln  the  Winding  up  of  a  Limited  Company. — As  soon  as  a  petition  to 
wind  up  a  company  has  been  presented,  the  Court  has  power  to  restrain 
further  proceedings  in  any  action,  suit,  or  proceeding  against  the  company, 
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upon  such  terms  as  it  thinks  fit  (Companies  Act,  1862,  s.  85).  Under  this 
section  the  Court  has  jurisdiction  to  restrain  till  the  hearing  of  the 
petition  or  until  further  order,  quasi-criminal  proceedings  brought  against 
a  company  by  a  common  informer  to  recover  penalties  (In  re  British 
Medical  Assurance  Association,  1886,  32  Ch  D.  503).  But  it  has  no  power 
to  restrain  similar  proceedings  taken  against  the  directors  personally 
(ibid.).  The  Court  of  Appeal  has  also  a  general  jurisdiction  to  order  a 
stay  in  such  circumstances  (In  re  Liverpool  Household  Stores,  1888, 
4  T.  L.  E.  722). 

12.  Pending  an  Appeal. — An  appeal  does  not  in  itself  operate  as  a 
stay  of  execution  or  other  proceedings ;  but  either  the  Court,  or  the  judge 
who  heard  the  case,  or  a  Master  at  chambers  (Oppert  v.  Beaumont,  1887, 
18  Q.  B.  D.  435),  or  the  Court  of  Appeal  can  direct  that  proceedings  should 
be  stayed.  It  is  usual  to  apply,  in  the  first  instance,  to  the  judge  who  tries 
the  case,  immediately  after  judgment.  If  he  thinks  the  point  is  one  of  some 
difficulty,  and  worthy  of  reconsideration  in  the  Court  of  Appeal,  he  will 
probably  grant  a  stay  of  execution  unconditionally.  If,  however,  he  has 
little  or  no  doubt  in  his  mind  as  to  the  correctness  of  his  judgment,  he 
will  probably  order  a  stay  of  execution  for,  say,  a  fortnight,  on  condition 
that  the  appellant  brings  so  much  money  into  Court  within  a  week;  if 
notice  of  appeal  be  given  within  that  fortnight,  the  stay  to  continue  till 
after  the  hearing  of  the  appeal ;  the  taxation  of  costs  to  continue  in  the 
meantime,  and  the  amount  of  the  allocatur  to  be  paid  to  the  solicitor 
of  the  successful  party  on  his  giving  his  personal  undertaking  to  refund  it, 
should  the  judgment  be  reversed  on  appeal.  If  the  judge  who  heard  the 
case  thinks  that  any  appeal  would  be  frivolous  and  vexatious,  he  will 
decline  to  make  any  order  at  all,  leaving  the  defeated  party  to  apply  for  a 
stay  to  the  Court  of  Appeal — an  application  which  is  not  often  successful 
(but  see  Bradford  v.  Young,  1884,  51  L.  T.  550).  The  Court  of  Appeal 
has  power  also  to  order  the  successful  party  not  to  part  with  the  property 
in  dispute  until  the  hearing  of  the  appeal  (Wilson  v.  Church,  1879, 
11  Ch.  D.  576). 

13.  Effect  of  a  Stay. — A  stay  does  not  operate  as  a  judgment  on  the 
merits.  It  is  not,  apparently,  ground  for  a  plea  of  res  judicata  (Bean  v. 
Flower,  1895,  73  L.  T.  371),  yet  it  is  practically  a  bar  to  any  further 
proceeding;  a  second  action  would,  no  doubt,  be  stayed  on  the  same 
ground  as  the  first.  Moreover,  where  the  stay  is  of  a  removeable  character, 
and  the  plaintiff  takes  no  steps  to  remove  it,  the  defendant  may,  after  a 
reasonable  interval,  apply  to  have  the  action  dismissed  for  want  of 
prosecution;  the  stay  does  not  prevent  such  an  application  by  the 
defendant ;  and  the  dismissal  of  the  action  under  such  circumstances  will 
be  a  bar  to  any  future  proceeding  {Republic  of  Liberia  v.  Boye  1876 
1  App.  Cas.  139). 


Steam  Engine. — On  the  introduction  of  steam  engines  they 
were  treated  as  creating  a  nuisance  at  common  law  by  their  noise  and 
smoke  (Vaughan  v.  Taff  Vale  Bwy.  Co.,  1863,  5H.&N.  679).  1  &  2 
Geo.  iv.  c.  41  provides  for  proceedings  for  effectually  abating  such  nuisance 
in  the  case  of  certain  kinds  of  steam  engines. 

Their  use  on  railways  is  usually  legalised  by  statute  (7  &  8  Vict  c  85  - 
8  &  9  Vict.  c.  20,  s.  114;  30  &  31  Vict.  c.  119,  s.  33),  which  has  the  effect 
of  taking  away  any  remedy  for  nuisance,  and  leaving  persons  aggrieved  to 
proceed  for  damages  only  for  negligent  user  (B.  v.  Pease,  1831,  4  Barn.  & 
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Adol.  30;  Sinker  v.  L.  &  N.-W.  Bwy.  Co.,  1888,  21  Q.  B.  D.  453  ■  Port- 
(xlasgow,  etc.,  Sailcloth  Go.  v.  Caledonian  Bwy.  Co  1893  W  N  29^  Sep 
Negligence.  '     '    "     J" 

In  permitting  their  use  on  highways,  the  legislature,  besides  imposing 
restrictions,  has  specially  reserved  the  right  to  proceed  for  nuisance  (24  &  25 
Vict.  c.  70  s.  13;  28  &  29  Vict.  c.  83,  s.  12;  60  &  61  Vict.  c.  54).  See 
Traction  Engine.  ! 

Steam  threshing  engines  may  now  be  used  within  25  yards  of  a 
highway,  subject  to  certain  precautions  (57  &  58  Vict.  c.  37). 

Step-daughter.— A  bequest  by  a  testator  to  his  "step-daughter  " 
was  held  valid,  notwithstanding  that  the  legatee's  mother,  at  the  time  she 
went  through  the  ceremony  of  marriage  with  the  testator,  had  a  husband 
living  (  Wilkinson  v.  Jougliin,  1866,  L.  K.  2  Eq.  319). 

_  Stet  Processus— This  was  an  entry  on  the  roll  in  the  nature  of 
a  judgment  that,  by  consent  of  the  parties,  all  further  proceedings  should  be 
stayed  (Lush.  Practice,  3rd.  ed.,  893).  See  Abandonment  of  Action  ;  Stay 
of  Proceedings. 


Stevedore  is  a  person  employed  to  stow  cargo  on  board  a  ship. 
The  master  of  a  ship  is  bound  by  the  general  maritime  law  to  see  that 
the  cargo  is  properly  stowed  (Blaikie  v.  Stembridge,  1859,  6  C.  B.  N.  S. 
894);  but  if  the  ship  has  been  let  to  a  charterer,  and  the  charterer 
appoints  a  stevedore,  who  is  paid  by  the  shipowner  and  acts  under  the 
master's  order,  the  master  is  not  liable  for  such  stowage  if  the  goods 
never  come  into  his  possession  but  are  damaged  while  being  got  on  board 
{ibid.) ;  nor  is  he  if  the  vessel  is  stowed  by  charterer's  stevedore  at  risk 
and^expense  of  vessel,  and  cargo  is  stowed  by  stevedore  appointed  by 
charterer  and  paid  by  shipowners,  the  ship's  officers  not  interfering  (The 
Catherine  Chalmers,  1874,  32  L.  T.  847).  If,  however,  the  goods  are  shipped, 
and  the  charterers  are  not  liable  under  the  charter-party  for  improper 
stowage,  the  shipowners  are  liable  for  the  acts  of  the  stevedore  although 
he  is  employed  by  the  charterers  (Sack  v.  Ford,  1862,  34  L.  J.  0.  P.  12) ; 
and  so  they  are  under  a  charter-party  allowing  charterers  to  appoint  a 
head  stevedore  at  expense  and  under  inspection  and  liability  of  master 
for  proper  stowage,  unless  the  charterers  supervise  and  make  no  objection 
to  the  stowage  (The  Helene,  1866,  L.  E.  1  C.  P.  231). 


Steward — This  word  (the  Latin  equivalent  of  which  is  seneschallus) 
is  said  to  be  derived  from  stede,  place  or  ward ;  and  therefore  means  a  ward 
or  keeper,  one  appointed  in  the  stead  of  another.  It  "  is  a  word  of  many 
significations,"  but  in  Litt.  s.  78,  "it  signifieth  an  officer  of  justice, 
namely,  a  keeper  of  Courts,  etc."  (Co.  Litt.  61  a,  b).  See  Lord  High 
Steward. 

The  steward  of  a  manor  has  a  general  charge  of  all  legal  matters  con- 
nected with  the  manor  of  which  he  is  steward ;  for  example,  he  admits 
tenants,  accepts  surrenders,  etc.  He  stands  in  much  the  same  relation  to 
his  manorial  lord  as,  say,  an  under-sheriff  does  to  the  sheriff.  There  are 
also  barmote  stewards  (see  Barmote). 
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Stews. — See  Brothel. 

St.  Helena— An  island  in  the  South  Atlantic,  occupied  by  the 
East  India  Company  in  1651 ;  a  charter  was  granted  to  the  Company  in 
1661  and  a  new  charter  in  1673.  By  the  3  &  4  Will.  IV.  c.  85,  s.  112,  the 
government  was  transferred  to  the  Crown.  The  governor,  who  is  also 
chief  justice  and  colonial  secretary,  is  assisted  by  a  small  executive  council. 
Appeals  to  the  Queen  in  Council  are  regulated  by  an  Order  in  Council  of 
13th  February  1839.     The  laws  of  the  island  are  English  in  their  origin. 

[Authorities.— Colonial  Office  List ;  for  conditions  of  appeal,  see  Privy 
Council.] 

Stifling'  Prosecution.— See  Hush  Money;  Theftbote. 

Stills  and  Retorts  —  Appliances  used  for  the  distillation  of 
exciseable  spirits.  Their  size  is  regulated  by  the  Spirits  Act,  1880  (43  &  44 
Vict.  c.  24,  ss.  7,  8).  It  is  illegal  to  possess  or  use  them  without  an  excise 
licence  (6  Geo.  iv.  c.  81,  s.  10 ;  43  &  44  Vict.  c.  24,  s.  5).  The  excise 
regulations  with  respect  to  them  are  considered  under  Spirits. 

Stint,  Common  Without  —  That  is,  common  sans  nombre. 
See  Common,  vol.  iii.  pp.  136-138. 

St  i  p  e  n  d . — See  Pluralities. 


Stipendiary  Magistrate. — See  Magistrate ;  Metropolitan 
Police  District  ;  Police  Courts. 


St.  Lucia. — See  Windward  Islands. 


Stock. — The  expression  "stock/'  when  used  with  reference  to  a 
joint-stock  company,  primd  facie  includes  fully  paid  shares,  and  the 
expression  "shares"  prima  facie  includes  stock.  Shares  cannot  be 
converted  into  stock  until  they  are  fully  paid ;  but  there  is  no  substantial 
difference  between  fully  paid  shares  and  stock,  except  that  stock  can  be 
subdivided,  and  transferred  in  fractions  of  any  amount,  whereas  shares 
are  incapable  of  such  subdivision.  In  Morrice  v.  Aylmer,  1875,  L.  R.  7 
H.  L.  717,  a  testator  made  a  bequest  of  "  all  such  stocks  in  the  public  funds 
or  shares  in  any  railway  of  which  I  die  possessed,"  and  died  possessed 
of  stock  in  the  funds,  stock  in  a  railway  company,  and  shares  in  the 
same  railway  company  not  fully  paid  up ;  and  it  was  held  that  the  words 
"  shares  in  any  railway  "  included  the  railway  stock  (overruling  Oakes  v. 
Oakes,  1852,  9  Hare,  666).  So  in  Ex  parte  Copeland,  1852,  2  De  G.,  M.  &  G. 
914,  it  was  held  that  fully  paid  up  shares  in  a  railway  company  were 
stock  within  the  meaning  of  sec.  201  of  the  Bankruptcy  Law  Consolidation 
Act,  1849,  which   provided  that  no   bankrupt   should  be  entitled  to  his 
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certificate  if  he  should  within  a  year  preceding  the  petition  have  lost  £200 
"  by  any  contract  for  the  purchase  or  sale  of  any  Government  or  other  stock, 
where  such  contract  was  not  to  be  performed  within  a  week  after  the 
contract."  So  the  expression  "stock"  in  the  Trustee  Act,  1893,  includes 
fully  paid  shares  (see  s.  50).  As  to  bequest  of  bank  stock,  see  Biqnall  v. 
Rose,  1855,  24  L.  J.  Ch.  27. 


Stockbroker. - 

Exchange. 


-See  Bought  and  Sold  Notes;  Beokek;  Stock 
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The  Stock  Exchange  is  in  some  senses  a  law  unto  itself.  Not 
that  the  rights  of  parties  to  a  Stock  Exchange  bargain  can  be  understood 
without  a  knowledge  of  ordinary  legal  principles ;  at  the  same  time,  much 
of  the  law  which  governs  Stock  Exchange  transactions,  whether  such  law 
be  constituted  by  the  rules  of  the  market  or  by  judicial  decisions,  has  no 
application  to  contracts  outside  the  area  of  Capel  Court.  The  practitioner 
must  therefore  be  prepared  to  unlearn  some  of  the  law  which  he  has  to 
apply  in  ordinary  contracts  when  he  comes  to  deal  with  a  case  in  which 
stock  and  share  transactions  are  involved. 

It  is  not  necessary  here  to  enter  into  a  discussion  of  the  composition  of 
the  Stock  Exchange.  What  is  intended  in  these  pages  is  to  offer  a  short 
conspectus  of  the  law  regulating  dealings  in  that  market,  and  the  rights  and 
liabilities  of  parties  to  such  contracts ;  for  fuller  information,  see  Stutfield 
on  the  Stock  Exchange. 

With  respect  to  the  members  of  the  Stock  Exchange,  the  cardinal 
feature  would  seem  to  be  the  division  of  the  House  into  dealers  or  jobbers, 
and  brokers.  We  shall  see  hereafter  that  the  Stock  Exchange  recognises 
no  distinction  in  the  rights  of  members  of  either  class  as  parties  to  bargains : 
both  are  personally  responsible,  even  though  the  broker  is  usually  acting  as 
an  agent  for  a  non-member. '  But  so  fundamental  is  this  classification  of 
members,  that  rule  43  prohibits  members  from  acting  in  a  dual  capacity  of 
jobber  and  broker.  The  business  of  the  jobber  is  somewhat  peculiar, — ■ 
probably  no  other  market  has  an  exact  counterpart.  He  deals  or  trades  in 
stocks ;  but  it  is  no  part  of  his  business  to  keep  the  stocks  in  his  possession 
to  deliver  to  a  purchaser.  If  he  buys,  he  does  not  as  a  rule  take  up  the 
stock  into  his  own  name,  but  sells  them  out  to  somebody  else  who  will  do 
so.  There  are,  of  course,  exceptions  to  this,  but  in  theory  the  essence  of  a 
jobber's  business  is  to  keep  his  book  level,  so  that  at  the  account  he  has 
nothing  either  to  take  up  into  his  name  or  to  deliver. 

The  business  of  the  broker,  on  the  other  hand,  is  to  buy  or  sell  stocks 
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for  his  clients,  or  members  of  the  public.  If  he  wants  to  buy  or  sell  he 
asks  a  jobber  to  make  him  a  price,  without  saying  at  first  which  he  is, 
buyer  or  seller.  The  jobber  will  then  quote  two  figures,  at  the  lower  of 
which  he  will  buy,  and  at  the  higher  of  which  he  will  sell.  The  broker _  then, 
if  satisfied  with  the  price  quoted,  declares  what  his  bargain  is.  The  jobber 
having  given  a  price,  is  bound  to  complete  up  to  certain  specified  limits  of 
amounts  (see,  as  to  this,  rr.  80,  91,  and  113) :  his  profit  being  the  difference 
between  the  two  prices  quoted,  commonly  known  as  "the  jobber's  "  turn," 
which  he  endeavours  to  realise  on  resale  or  repurchase. 

It  must  be  observed  that  no  writing  ever  passes  between  members  of 
the  House.  Each  party  notes  the  bargain  in  his  book,  but  they  meet  at 
the  checking-book  next  day  and  compare  their  notes.  In  tracing  out  the 
subsequent  stages  of  a  Stock  Exchange  deal,  and  in  discussing  the  mutual 
rights  of  the  parties,  we  shall  in  these  pages  assume  the  transaction  to  be 
one  in  registered  securities,  which  present  perhaps  the  chief  difficulties 
arising  in  such  dealings.  So  that  the  Eules  on  which  the  following 
remarks  are  founded  are  89  to  109,  headed  "Eules  applicable  to  Securities 
deliverable  by  Deed  of  Transfer."  Those  which  follow,  dealing  with 
bargains  in  securities  to  bearer,  for  the  present  purpose  scarcely  require 
to  be  considered.  < 

By  rule  89  a  bargain  when  struck  is  considered  as  made  for  the  existing 
account — that  is  for  the  following  account  day — unless  any  other  time  is 
specified.  .The  accounts  are  fixed  by  the  committee,  usually  at  intervals 
of  about  twelve  days.  Bargains,  however,  in  the  shares  of  new  companies 
are  conditional  on  the  appointment  of  a  special  settling  day  (see  r.  130) 
which  is  fixed  by  the  committee  on  application,  provided  the  necessary 
conditions  are  complied  with  (see  r.  135).  If  a  special  settlement  is 
refused,  the  bargain  is  cancelled.  To  avoid  evasion  of  this  rule,  the  com- 
mittee refuse  to  recognise  dealings  in  letters  of  allotment  of  shares  in  new 
companies  (see  r.  60). 

We  have  now  to  consider  of  what  the  account  consists.  We  may  take 
it  to  consist  of  three  days : — The  first,  Carrying-Over  day ;  the  second, 
called  Ticket  day ;  the  third,  Settling  day.  Of  late  years  the  day  previous 
to  carrying-over  day  has  been  made  a  separate  carrying-over  day  for  deal- 
ing in  mining  shares ;  but  we  need  not  further  consider  that  here. 

I.  Carbying-Ovek  Day. — A  person  carries  over  who  does  not  want  to 
complete  his  bargain  on  the  next  settling  day,  but  to  postpone  completion 
till  the  following  account.  The  operation  is  as  follows : — Assume  a  client 
has  bought  stock  through  his  broker  for  next  settling  day,  but  instructs  his 
broker  to  carry  over.  The  price  at  which  he  bought  is  100.  The  operation 
is  effected  by  his  broker  going  to  a  jobber — possibly,  but  not  necessarily, 
the  same  jobber  as  the  one  from  whom' he  bought.  He  sells  the  stocks  to 
him  for  the  existing  account,  and  buys  back  a  similar  amount  at  the 
same  price  for  the  ensuing  account;  in  other  words,  he  closes  the 
original  transaction  for  that  account,  and  simultaneously  opens  it  again 
for  the  next  account.  The  price  at  which  this  carrying  over  is  effected 
is  called  the  "making-up  price,"  which  is,  shortly,  the  middle  price 
of  the  day.  Supposing  the  stocks  are  1  lower,  he  sells  to  the  jobber 
for  the  then  account  at  99,  and  buys  back  from  him  a  similar  amount 
at  the  same  price,  99,  for  the  ensuing  account;  but  he  has  on  the 
settling  day  of  the  existing  account  to  pay  the'  difference,  namely, 
1  per  cent.  Had  the  making-up  price  been  101,  he  would  have  received 
1  per  cent,  from  the  jobber,  instead  of  paying  it  (see,  as  to  this, 
r.    70,   which  provides   that  the   carrying  over  must  be  effected   at  the 
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making-up  price :  it  is  not  a  question  of  negotiation).  In  addition  to  the 
price  for  which  he  buys  for  the  ensuing  account,  he  may  have  to  pay  a 
premium  which  is  called  a  "  contango,"  which  practically  represents  interest 
on  money  advanced;  for  this  carrying  over  is  in  effect  a  loan  on  the 
security  of  the  stock,  with  this  difference,  as  pointed  out  by  rule  70,  that  the 
person  who  carries,  or,  as  it  is  called,  "  takes  in  "  the  stocks,  is  at  liberty  to 
deal  with  them  in  any  way  he  pleases  in  the  interim,  and  any  profit  he 
may  make  by  such  dealing  belongs  to  him.  A  mortgagee  is  not  in  that 
position,  as  he 'would  have  to  account  to  his  mortgagor  for  any  profit  he 
might  make  (see  as  to  this,  Bongiovanni's  case,  54  L.  T.  N.  S.  320;  also 
Bentinck  v.  London  Joint-Stock  Bank,  [1893]  2  Ch.  120). 

Supposing  now  the  client,  instead  of  being  a  "  bull,"  was  a  "  bear  "  who 
had  sold  speculatively,  and  on  carrying-over  day  he  wished  to  postpone 
delivery.  Here  his  broker  would  reverse  the  operation.  He  would  buy 
from  the  jobber  at  the  making-up  price  for  the  existing  account,  and  sell 
to  him  at  the  same  price  for  the  ensuing  account,  the  client  paying  or 
receiving  the  difference  according  as  the  stocks  had  risen  or  fallen.  In 
this  case  he  is  borrowing  not  money,  but  stock,  for  the  account ;  and  for 
this  he  may  pay  a  premium,  called  a  "  backwardation,"  if  the  market  is 
oversold,  and  there  is  a  great  demand  for  the  stock.  He  may,  on  the  other 
hand,  receive  a  contango,  according  to  the  state  of  the  market,  seeing  that 
where  the  seller  postpones  delivery,  the  buyer  gets  time  for  payment. 

But  assuming  a  client  wishes  to  complete  his  bargain  on  the  first 
settling  day,  then  the  two  next  days  of  the  account  become  important, 
namely,  ticket  day  and  settling  day. 

II.  Ticket  Day. — Everyone  who  has  bought  for  an  account-  day  is 
obliged  on  ticket  day  to  give  either  his  own  name  or  the  name  of  somebody 
else  into  which  the  stocks  are  to  be  transferred.  We  pointed  out  that  if  a 
jobber  sells,  he  probably  does  not  deliver  stock  standing  in  his  own  name, 
but  buys  them  back  from  somebody  else.  The  jobber  then,  having  received 
a  ticket  from  the  broker  with  the  client's  name  upon  it,  would  hand  it  on 
to  the  member  from  whom  he,  the  jobber,  bought,  and  the  ticket  would  so 
pass  on  until  it  got  into  the  hands  of  somebody  who  had  sold  stock  which 
he  possessed  and  was  prepared  to  deliver.  Conversely,  if  a  jobber  buys,  he 
probably  does  not  take  the  stocks  into  his  own  name ;  so  he  has  to  pass  on 
to  his  seller  a  ticket  with  a  substituted  name.  This  ticket  really  contains 
the  necessary  materials  to  enable  the  deliverer  to  prepare  a  transfer,  as  he 
without  it  could  not  know  into  whose  name  the  stock  which  he  was  deliver- 
ing had  to  be  transferred.  The  rule  by  which  this  duty  to  pass  tickets  is 
described  is  rule  94.  Sometimes  a  ticket  is  split.  Supposing  the  jobber 
sold  to  a  broker  £200  of  stock.  He  may  not  have  bought  it  all  back  from 
one  member.  Suppose  he  has  bought  £100  of  stock  from  each  of  two 
members :  the  broker  would  pass  a  ticket  to  the  jobber  for  £200  ;  the 
jobber  would  keep  this  ticket,  but  would  issue  what  are  called  "  splits," — that 
is  to  say,  he  would  issue  two  tickets  for  £100  of  stock  each,  to  each  of  the 
two  members  from  whom  he  had  bought.  The  result  would  be  that  the 
broker's  client  would  have  delivery  made  to  him  of  two  transfers,  and  as 
this  would  cause  a  slight  increase  of  expense  in  some  cases,  for  extra 
stamps  and  generally  a  small  sum  for  the  registration  of  a  second  transfer, 
rule  94  provides  that  this  extra  expense  is  to  be  borne  by  the  member  who 
splits  the  ticket. 

The  following  are  the  necessary  contents  of  the  ticket,  and  it  must  be 
remembered  that  any  ticket  not  containing  all  these  essentials  is  imperfect, 
and  might  expose  the  person  issuing  it  to  the  penalties  of  selling  out,  as  we 
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shall  see  hereafter: — (1)  The  name  of  the  member  issuing  it,  whether 
jobber  or  broker,  the  latter  being  equally  liable  as  principal.  (2)  The 
denomination  of  the  security,  so  that  the  person  who  delivers  may  see  that 
the  security  specified  corresponds  with  that  which  he  has  sold.  (3)  The 
amount  of  the  security.  This,  as  we  have  seen,  may  differ  in  the  hands  of 
the  deliverer  from  that  in  the  ticket  originally  issued  which  may  have 
been  split.  (4)  The  name  of  the  transferee.  ■  This  may  be  a  member  of  the 
house,  but  not  necessarily  so.  Probably  in  the  majority  of  cases  the  name 
of  a  member  of  the  public  is  inserted,  on  whose  behalf  the  broker  has 
agreed  to  buy  in  the  house.  In  such  a  case  the  broker  is  the  issuer  of  the 
ticket.  (5)  The  consideration.  This  regulates  the  stamp  duty,  as  we  shall 
see  when  we  come  to  discuss  the  contents  of  the  transfer.  (6)  The  date. 
(7)  The  name  of  the  member  to  whom  he  issues  the  ticket,  who  is  the 
person  who  made  the  immediate  sale  to  him,  and  every  person  through 
whose  hands  the  ticket  passes  has  his  name  indorsed  upon  it. 

The  exact  uses  of  this  system  of  passing  tickets  will  appear  in  a  more 
practical  light  when  we  come  to  discuss  the  subject  of  completion  of 
bargains.  It  may  here  be  stated  that  the  uses  of  the  system  are  twofold. 
First,  it  is  necessary  on  account  of  the  peculiar  nature  of  the  jobber's 
business.  If  he  sells,  he  is  probably  not  the  deliverer, — that  is,  he  buys 
back  from  somebody,  the  ticket  eventually  passing  into  the  hands  of  the 
actual  deliverer.  If  he  buys,  he  does  not  take  up  the  stock  into  his  own 
name.  He  sells  out  to  somebody,  and  eventually  it  is  sold  to  a  person  who 
is  going  to  take  up  and  issues  the  ticket.  In  the  result,  the  'ticket  system 
enables  the  ultimate  seller  and  the  ultimate  buyer  to  be  brought  together 
for  the  purposes  of  settling,  all  intermediate  jobbers  dropping  out. 

III.  Settling  Day  ;  Completion. — We  have  now  to  consider  the  methods 
in  which  a  Stock  Exchange  bargain  is  completed  between  the  parties,  by 
delivery  on  one  side  and  payment  on  the  other.  The  third  day  of  the  account, 
or  settling  day,  is  the  proper  day  for  this;  but  in  registered' securities  a 
person  has  ten  days  extra  in  which  to  deliver  stocks,  during  which  time  the 
issuer  of  the  ticket  is  not  .entitled  to  buy  in,  as  we  shall  see  hereafter.  The 
reason  for  these  days  of  grace  is,  that  sometimes  two  or  three  signatures 
may  be  required,  which  may  take  time  to  get.  Of  course  it  is  now  assumed 
that  the  transaction  is  to  be  closed,  and  that  the  account  is  not  to  be  kept 
open  by  being  carried  over  as  hereinbefore  described.  As  above  explained, 
the  ticket  is  passed  until  it  gets  into  the  hands  of  a  member  who,  or  whose 
client,  has  sold  stocks  which  he  intends  to  deliver.  This  member  keeps 
the  ticket,  and  consequently  he  is  alternatively  described  in  the  rules  as 
"  deliverer,"  "  holder  of  the  ticket,"  or  "  ultimate  seller."  Probably  in  the 
majority  of  cases  the  holder  of  the  ticket  is  a  broker  acting  for  a  client. 

By  rule  98  the  duty  is  imposed  on  the  deliverer  of  preparing  the 
transfer.  This  is  not  the  cage  in  a  sale  of  land  when  the  conveyance  is 
prepared  by  the  purchaser.  Slight  reflection  will  show  that  this  would  be 
impracticable  in  sales  of  securities  on  the  Stock  Exchange.  The  person 
issuing  the  ticket  could  not  make  out  the  transfer,  as  he  does  not  know 
who  the  deliverer  is — as  his  immediate  seller  has  probably  passed  on  the 
ticket ;  nor  does  he  know  in  how  many  blocks  the  stock  will  be  delivered. 
The  ticket  may  be  split  several  times.  The  ticket  containing  the  particulars 
already  described  does  give  the  deliverer  all  the  information  he  can  require 
to  enable  him  to  prepare  the  transfer. 

The  ticket  system  serves  to  bring  the  ultimate  seller  and  ultimate  buyer 
together.  It  is  the  duty  of  the  deliverer  to  make  a  good  delivery.  Under 
rule  92  he  is  responsible  for  the  genuineness  and  regularity  of  all  documents 
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delivered.  Of  course,  from  a  strictly  legal  point  of  view,  he  is  responsible 
only  to  his  immediate  purchaser,  but  as  the  latter  is  very  likely  not  the 
person  with  whom  he  eventually  completes,  who  is  the  issuer  of  the  ticket, 
no  doubt  the  committee  would  recognise  the  deliverer  as  directly  responsible 
to  the  issuer.  For  a  case  in  which  a  forged  .transfer  was  unwittingly 
delivered  by  a  broker  and  he  was  held  responsible  to  the  ultimate  purchaser, 
reference  can  be  made  to  the  Barton  case,  1890,  24  Q.  B.  D.  77. 

(A)  Delivery. — We  now  have  to  consider  what  is  necessary  to  constitute 
a  good  delivery.  Under  the  terms  of  the  rule  102  it  is  clear  that  a  mere 
transfer  is  not  sufficient.  As  in  the  case  of  a  sale  of  land,  documents  of 
title  are  requisite.  We  have  then  to  consider  (1)  the  documents  of  title ; 
(2)  the  transfer. 

(1)  The  ordinary  documents  of  title  are,  of  course,  the  certificates  which 
are  under  the  Companies  Acts  pritnA  facie  evidence  of  the  title  of  the 
person  named  therein.  A  company  will  always  refuse  to  register  a  transfer 
without  a  certificate,  and  a  transfer  without  registration  confers  only  an 
equitable  title,  registration  being  necessary  to  the  complete  legal  title 
(see  France  v.  Clarke,  1884,  26  Ch.  D.  257).  But  in  some  cases  it  is 
impossible  for  the  deliverer  to  produce  certificates.  They  may  be  out  of 
the  seller's  possession,  as  suggested  in  rule  72.  In  another  case  the  person 
selling  may  never  have  had  a  certificate,  that  is,  he  may  have  bought  but  a 
short  time  previously,  selling  out  before  sufficient  time  had  elapsed  to 
enable  the  company  to  issue  the  certificates  to  him.  Another  case  may 
occur.  He  may  have  a  certificate  for  1000  shares,  and  only  be  selling  500  ; 
so  he  could  not  be  called  on  to  hand  over  the  whole  certificate.  In  each  of 
these  cases  the  practice  is  to  get  what  is  called  a  certified  transfer,  that  is, 
the  transfer  must  contain  a  certificate  signed  by  the  secretary  of  the 
company  to  the  effect  that  the  deliverer  can  make  a  good  title.  If  the 
certification  be  required  on  the  ground  of  his  having  a  certificate  for  more 
shares  than  he  is  selling,  he  deposits  the  certificate  at  the  company's  office, 
receiving  a  fresh  certificate  for  the  balance  which  he  retains.  In  the  case 
of  certificates  of  companies  whose  share  capital  has  been  converted  into 
stocks,  the  certification  is  given  by  its  secretary  of  the  share  and  loan 
department,  but  not  in  the  case  of  shares.  Eor  the  legal  effect  of  this 
certification  and  the  legal  liability  of  the  company  in  respect  of  it,  it  must 
suffice  here  to  give  a  reference  to  Tomhinson  v.  Balkis  Co.,  [1891]  2  Q.  B. 
614. 

In  the  case  of  shares  in  new  companies  which  are  not  fully  paid  up, 
sometimes  provisional  certificates  are  issued.  In  such  a  case  delivery  is 
not  good  without  a  receipt  for  payment  of  the  calls  due,  either  indorsed  or 
separate. 

(2)  The  Transfer. — This,  as  we  have  said,  must  be  made  out  according 
to  the  instructions  on  the  ticket,  and  by  the  deliverer. 

(a)  Transfers  in  blank  are  discouraged  by  the  committee  (see  r.  93). 
Such  can  never  be  a  perfect  deed.  So  if  a  deed  is  required,  such  a  transfer 
is  ineffectual ;  if  writing  is  sufficient,  it  may  be  good  as  an  instrument  in 
writing. 

(&)  The  Transferor.— This,  of  course,  must  be  the  same  as  the  name  on 
the  certificate.  If  the  certificate  is  in  joint  names,  both  holders  must  sign, 
even  though  the  joint  holders  may  be  executors  under  the  will ;  at  least 
this  is  so  in  companies  governed  by  the  Companies  Clauses  Act.  Whether 
this  is  so  under  the  Companies  Act  of  1862  has  not  yet  been  settled  (see 
Barton  v.  L.  &  N.-W.  Bivy.  Co.,  1890,  24  Q.  B.  D.  77). 

(c)  The  Transferee. — This,  as  we  have  explained,  need  not  be  the  same  a& 
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the  member  who  issues  the  ticket.    He  is  in  a  large  number  of  cases  not  a 
member  of  the  Stock  Exchange  at  all. 

(d)  The  Consideration. — Eule  94  provides  that  the  consideration  must 
be  the  price  at  which  the  ultimate  purchaser,  or  issuer  of  the  ticket, 
purchased ;  and  the  Stamp  Act  gives  effect  to  this  rule  by  providing  that 
the  duty  is  to  be  assessed  by  that  amount,  not  the  price  at  which  the 
deliverer  himself  sold  to  his  immediate  purchaser.  In  some  cases  the  result 
of  this  is  that  the  deliverer  may  seem  to  be  acknowledging  the  receipt  of 
a  larger  sum  than  he  has  actually  received,  which  might,  in  the  case  of 
trustees,  entail  liability.  To  meet  this  difficulty,  the  common  form  of 
transfer  expresses  the  consideration  simply  as  paid  by  the  purchaser,  and 
not  to  the  deliverer. 

(e)  The  Security. — Of  course  the  security  which  the  deliverer  transfers 
must  correspond  with  that  specified  on  the  ticket.  Thus,  when  a  ticket  is 
issued  for  preference  shares,  ordinary  shares  could  never  be  a  good  delivery ; 
and  if  dealings  in  the  house  are  confined  to  partly  paid-up  shares,  fully 
paid-up  shares  are  not  good  delivery  in  the  absence  of  a  special  bargain. 
This  sometimes  occurs  where  the  subscribed  shares  are  not  fully  paid  up, 
in  which  case  the  vendor's  fully  paid-up  shares  are  not  a  good  delivery 
until  a  special  settling  day  has  been  fixed  for  them  (see  r.  135). 

(/)  The  Stamp. — -By  rule  100  the  member  issuing  the  ticket  is  liable 
for  the  stamp  and  registration  fee.  The  former,  as  we  have  already  explained, 
is  regulated  by  the  price  on  the  ticket  which  the  issuing  member  has  paid. 

(g)  The  fact  that  the  amount  of  shares  delivered  by  one  transfer  is  less 
than  the  total  amount  which  the  issuer  is  entitled  to  receive  does  not 
entitle  him  to  reject  and  refuse  to  pay  for  the  number  delivered.  In  an 
ordinary  contract  this  is  not  so;  delivery  for  lesser  amount  than  that 
contracted  for  is  bad,  and  can  be  rejected.  Conversely,  there  is  no  doubt 
that  the  deliverer  is  bound  to  deliver  any  number  for  which  a  ticket  may 
be  passed  to  him,  though  that  number  may  be  less  than  he  has  contracted 
to  sell.  This,  again,  is  at  variance  with  the  ordinary  rule  of  law  with 
regard  to  the  obligations  of  the  seller.  Two  or  three  tickets  may  be 
passed  to  him  to  make  up  the  amount,  and  as  they  each  come  in,  he  is 
bound  to  make  delivery  accordingly,  under  penalty  of  the  buying-in  rules, 
as  we  shall  see  later. 

(B)  Payment. — We  have  now  to  consider  the  question  of  payment  by  the 
purchaser.  By  rule  53  it  is  laid  down  that  the  Stock  Exchange  in  bargains 
recognises  only  its  own  members ;  and  by  rule  54  it  is  said  that  no  member 
shall  enforce  by  law  a  claim  against  another  member,  or  the  client  of  the 
member,  without  various  consents.  By  rule  66  no  member  shall  be 
obliged  to  take  reference  for  payment  to  a  non-member,  nor  shall  he  be 
obliged  to  pay  a  non-member.  The  purport  of  these  three  rules  may  be 
summarised  as  follows : — Members  deal  with  one  another  as  members  only, 
and  a  member  can  only  look  for  performance  to  another  member.  While, 
therefore,  no  member  can  enforce  a  claim  against  an  outsider,  it  is  also 
equally  clear  that  he  cannot  shift  responsibility  on  to  a  person  who  is  not 
a  member,  and  thereby  evade  liability  himself.  Eule  66  has  also  this 
somewhat  important  consequence:  The  deliverer  who  is  the  member  to 
whom  payment  must  be  made,  is,  as  we  have  said,  probably  in  the  majority 
of  cases  a  broker  acting  for  a  client,  which  latter  being  the  real  deliverer 
is  the  person  in  strictness  entftled  to  receive  the  money.  But  the  obvious 
effect  of  rule  66  is  to  make  payment  by  one  member  to  another  a  good 
discharge,  even  though  the  latter  be  an  agent.  This,  again,  may  have  a 
somewhat  important  consequence.     By  rule  67  cheques  must  be  passed 
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through  the  clearing  house,  the  result  of  which  is  that  payment  by  one 
member  of  what  is  due  to  him  becomes  a  set-off  against  what  he  may  have 
to  receive,  so  that  in  fact  balances  only  pass.  The  result  of  this  might  be 
that  a  broker  acting  for  a  client  might  not  actually  receive  payment 
except  by  such  set-off  in  respect  of  the  securities  his  client  is  selling.  Of 
course  this  does  not  affect  the  liability  of  the  broker  to  his  client,  though 
it  may  affect  his  power  of  paying.  See  as  to  this,  In  re  Plumley,  1880, 
13  Ch.  D.  667.  The  liability  of  the  buyer  is  primarily  to  his  immediate 
seller,  and  the  seller  has  a  right  to  demand  payment  from  his  immediate 
buyer,  and  the  latter  is  the  one  primarily  responsible  for  payment.  He 
cannot,  by  passing  a  ticket  issued  to  him  by  another  member,  evade  his 
own  responsibility  (see  r.  68). 

From  the  above  description  of  a  'Stock  Exchange  bargain  passing 
through  its  various  stages,  it  will  be  obvious  that  "  difference  bargains," 
whereby  the  parties  agree  to  pay  each  other  according  to  the  rise  or  fall  in 
price,  are  unknown  in  the  Stock  Exchange ;  sueh  bargains  are  mere  wager- 
contracts  (see  Thacker  v.  Hardy,  1879,  4  Q.  B.  D.  685). 

We  have  now  to  consider  the  remedies  of  the  different  parties  to  a 
bargain  in  the  case  of  non-performance. 

I.  The  Buyee. — (a)  His  Remedies  at  Law. — He  can  no  doubt  on  failure 
of  the  seller  to  deliver,  go  and  buy  in  against  the  seller,  and  recover  any 
excess  of  price  he  may  have  to  pay.  With  regard  to  specific  performance, 
this  remedy  is  only  available  to  him  in  non-marketable  securities,  in  which 
case  the  remedy  of  buying  in  might  be  impossible. 

(h)  Under  Bides  of  the  Stock  Exchange. — By  rule  105  if  stock  is  not 
delivered  within  ten  days,  the  issuer  of  the  ticket  may  buy  in  the  same 
against  the  seller  from  half-past  one  o'clock  on  the  eleventh  day  after  the 
date  of  the  ticket.  This  is  effected  by  the  officials  of  the  house  (see  r.  71), 
upon  which  account  it  partakes  of  a  different  character  to  the  ordinary 
legal  remedy  of  buying-in  spoken  of  above,  as  far  as  members  of  the  public 
go.  It  is,  on  this  account,  a  very  imperfect  and  one-sided  remedy,  because 
the  official  buying-in  is  done  publicly,  and  frequently  it  is  impossible  to  get 
one  member  of  the  house  to  sell  to  the  buying-in  official  as  against  another 
member.  It  will  be  observed  that  this  remedy  is  confined  to  the  issuer  of 
the  ticket,  that  is  the  member  to  whom  delivery  has  to  be  made.  Inter- 
mediaries who  have  passed  the  ticket  on  cannot  protect  themselves  in  this 
way,  though,  of  course,  they  may  be  liable  where  the  issuer  of  the  ticket 
buys  in  for  non-delivery.  Again,  the  issuer  of  the  ticket  who  buys  in  does 
so  in  strictness,  against  his  immediate  seller ;  but  the  deliverer  or  any  other 
person  who  fails  to  deliver  would  be  made  responsible  by  the  committee. 
The  buying-in  remedy  is  often  resorted  to  in  the  case  of  what  is  known  as 
a  corner, — that  is,  where  persons  have  sold  the  shares  of  new  companies 
without  first  making  sure  of  their  being  able  to  deliver  either  by  obtaining 
an  allotment  or  otherwise;  and  where  the  allotment  is  made  to  a  few 
friends  of  the  promoters  with  conditions  against  selling,  the  premium  to 
which  these  shares  can  be  run  up  against  those  who  have  oversold  is 
sometimes  considerable.  See,  for  an  instance  of  this,  Salaman  v.  Warner, 
1891,  65  L.  T.  N.  S.  132. 

II.  The  Eemedies  of  the  Sellee. — First,  at  Law. — (a)  Shares  fully  paid. 
— Here  again  the  remedy  is  probably  that  of  selling  out  and  suing  for  the 
difference,  though  specific  performance  might  be  available  if  the  shares 
were  unmarketable. 

(b)  Shares  not  fully  paid. — In  this  case  there  is  no  doubt  that  an  action 
for  specific  performance  does  lie  so  that  the  seller  may  be  relieved  from 
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liability  to  future  calls.  The  relation  of  seller  and  buyer  of  shares  is  that 
of  trustee  and  c.  q,  t,  one  of  the  ordinary  incidents  of  which  is  that  the 
former  is  entitled  to  be  indemnified  by  the  latter  against  any  liability  he 
may  incur  in  the  course  of  his  trusteeship  (see  Kellock  v.  JEnthoven,  1874, 
L.  E.  9  Q.  B.  241). 

The  seller  does  not  guarantee  to  the  buyer  that  the  company  will 
register  the  transfer,  which,  as  we  have  seen  above,  will  alone  confer  a  full 
legal  title  on  the  buyer  (see  Clarke  v.  London  Founders  Co.,  1888,  20 
Q.  B.  D.  576). 

Begistration  may  be  impossible  for  two  reasons :  (1)  a  power  in  the 
articles  of  the  company  to  refuse ;  (2)  a  winding  up  may  supervene  before 
the  transfer  is  completed  whereby  registration  is  impossible  under  sec.  153 
of  the  Companies  Act  (see  Bowring  v.  Shepherd,  1871,  L.  B.  6  Q.  B.  309). 

Second,  by  the  Rules  of  the  Stock  Exchange. — By  rule  103,  where  the 
deliverer  does  not  receive  a  ticket,  with  the  contents  specified  above,  by 
half-past  two  on  the  ticket  day,  he  may  sell  out  the  securities  up  to  three 
o'clock.  This  remedy,  it  will  be  observed,  is  confined  to  non-receipt  of  the 
name  ticket;  it  is  not  a  remedy  for  non-payment.  In  such  a  case  the 
issuer  of  the  ticket  is  declared  a  defaulter,  and  his  account  is  closed  in  the 
manner  provided  by  the  rules  (r.  177). 

In  the  case  of  shares  not  fully  paid  the  legal  rights  of  members  of  the 
house  have  been  the  subject  of  numerous  decisions.  A.,  a  broker,  sells 
shares  to  B.,  a  jobber,  who  during  the  same  account  resells  them  to  another 
broker  acting  for  a  client.  This  broker,  on  name  day,  passes  the  name  of 
his  client;  before  the  completion  or  registration  of  the  transfer,  the 
company  is  wound  up,  so  that,  as  above  explained,  the  transfer  cannot  be 
registered.  A.  or  his  client  remains  on  the  register  of  the  company,  and  so 
is  primarily  liable  for  the  balance  uncalled  on  the  shares.  We  saw  above 
that  in  the  ordinary  way  the  purchaser  is  liable  to  indemnify  his  seller 
against  liability,  and  that  he  cannot  evade  this  liability  by  having  resold 
the  shares  to  somebody  else.  This  would  be  the  ordinary  rule  in  the  case 
of  a  purchase  of  a  lease.  The  purchaser  might  possibly  call  on  the 
vendor  to  execute  an  assignment  of  the  lease  to  a  sub-purchaser,  but  the 
vendor  would  always  be  entitled  to  be  indemnified  against  covenants,  etc., 
by  his  immediate  purchaser.  The  failure  of  Overend,  Gurney,  &  Co.  led  to 
a  great  deal  of  litigation  in  respect  of  circumstances  of  which  the  above  is 
a  simple  instance.  The  difficulty  was  to  see  how  the  jobber  could  claim  to 
be  released  from  his  liability  as  purchaser.  The  Courts  of  first  instance 
decided  that  he  could  not  claim  to  be  released,  and  that  his  liability  to 
indemnify  the  seller  remained  for  an  indefinite  time.  In  the  Court  of 
Appeal,  however,  the  case  for  the  jobber  was  put  in  this  way.  By  the 
custom  of  the  Stock  Exchange,  the  jobber  who  has  passed  a  name  on  a 
ticket  issued  by  somebody  else  than  himself,  can  require  the  deliverer  to 
transfer  the  shares  into  the  name  of  the  transferee  passed  on  the  ticket. 
The  rules  give  a  period  of  ten  days  after  settling  day  for  the  deliverer  to 
complete,  and  he  can  during  this  period  inquire  with  reference  to  the 
name  passed  to  see  if  it  is  that  of  a  responsible  person  who  may  be  able  to 
pay  the  calls.  If  for  any  reason  it  is  not,  he  can  during  this  period  call  on 
the  jobber  to  give  a  better  name,  but,  having  once  completed  without 
objection  taken,  he  accepts  the  name  of  the  transferee  thus  passed  (unless 
it  be  the  name  of  a  person  under  incapacity,  e.g.  an  infant),  and  then, 
according  to  the  custom,  the  jobber  is  discharged  from  further  liability. 
Although  it  was  argued  that  this  custom  was  unreasonable,  it  was  held 
that  as  it  facilitated  business  on  the  Stock  Exchange,  there  was  nothing 
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unreasonable  in  it,  and  that  as  the  broker  had  actually  made  the  bargain 
with  the  jobber  on  the  footing  of  this  custom,  the  client  could  not  in  part 
ratify  the  bargain  and  at  the  same  time  reject  the  custom.  The  above  is 
a  short  account  of  the  effect  or  result  of  the  litigation  which  sprang  up  out 
of  the  failure  of  Overend,  Gurney,  &  Co.  For  the  variations  of  circum- 
stance in  the  different  decisions  reference  must  be  made  to  the  cases  of 
Bowring  v.  Shepherd,  1871,  L.  E.  6  Q.  B.  609 ;  Maxted  v.  Paine,  1876, 
6  Ex.  D.  132 ;  Grissell  v.  Bristowe,  1868,  L.  E.  4  C.  P.  36 ;  Nickalls  v.  Merry, 
1875,  L.  E.  7  H.  L.  530  ;  Stutfield's  Rules  and  Usages  of  the  Stock  Exchange. 
We  must  finally  consider  one  or  two  incidental  rights  between  the 
parties  to  a  Stock  Exchange  transaction. 

(1)  Dividends.  —  The  rule  is  that  every  bargain  is  "cum  dividend," 
i.e.  the  buyer  is  entitled  to  the  next  dividend  unless  at  the  time  of 
the  contract  the  security  is  quoted  "  ex  div.,"  as  to  which  see  rule  147. 
By  rule  92  the  seller  is  responsible  for  all  dividends  received  until 
the  transferee  has  had  time  to  lodge  the  transfer  for  registration.  Until 
registration,  whereby  alone  the  deliverer's  name  will  become  erased 
from  the  share  register,  he  will  alone  be  recognised  by  the  company ; 
therefore  all  dividend  warrants  will  be  paid  to  him,  he  having  to 
account  for  the  amount  to  the  purchaser.  Of  course,  not  only  the 
deliverer  but  the  intermediate  seller  is  also  responsible  for  the  amount, 
though  he  may  never  receive  the  dividend  warrant  himself.  This  liability 
would  also  attach  to  an  ordinary  sale  of  shares  outside  the  Stock  Exchange 
(see  Homersham  v.  Black,  1878,  4  Ex.  D.  24). 

(2)  Rights  in  respect  of  New  Capital  Issued. — By  rule  107  the  buyer  is 
entitled  to  new  shares  issued  in  right  of  old.  This,  of  course,  is  only 
important  where  the  new  shares  are  issued  at  a  price  below  the  market 
price  of  the  old,  so  that  the  letter  of  allotment  will  fetch  something  on  a. 
sale  (see  Stuart  v.  Lupton,  22  W.  E.  855). 

(3)  Prepaying  Calls. — Sometimes  at  the  time  of  delivery  a  call  has  been 
made  but  is  not  due.  By  rule  99  the  deliverer  may  prepay  this  and  claim 
the  amount  immediately  from  the  issuer  of  the .  ticket ;  the  reason  being 
that  some  companies  refuse  to  register  transfers  while  a  call  is  pending. 

As  to  the  closing  of  defaulters'  accounts,  see  rule  177. 
[Authorities. — Stutfield's  Rules  and  Usages  of  the  Stock  Exchange,  and  the 
Official  Rules  and  Regulations  of  the  Stock  Exchange.'] 


StOCk-in-tl*ade— This  phrase  would  seem  to  include  all  chattels 
which  a  person  has  acquired  for  use  in  his  trade,  or  for  the  purpose  of  sale- 
or  letting  for  hire.  There  appears  to  be  no  judicial  definition  of  the  term, 
but  in  Elliott  v.  Elliott,  1841,  9  Mee.  &  W.  23,  an  opinion  was  expressed  by 
Parke,  B.,  that  a  carriage  in  the  testator's  carriage  factory,  in  process  of 
being  built  to  the  order  of  a  purchaser,  fell  within  the  term  stock-in-trade ;. 
so  in  In  re  Richardson,  Richardson  v.  Pilliner,  1881,  50  L.  J.  Ch.  488,  it  was 
decided  that  old  barges  accepted  by  a  barge  builder  in  part  payment  of  new 
ones,  and  let  out  by  him  on  hire,  formed  part  of  his  stock-in-trade  (see 
also  Chapman  v.  Hayman,  1885,  1  T.  L.  E.  397). 


Stolen   Bill.— By  the  Bills  of  Exchange  Act,  1882,  45  &  46  Vict.. 

c.  61,  s.  30  (2),  every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder 

in  due  course.     If,  however,  the  bill  has  been  stolen,  and  that  fact  has  been 

proved,  then  the  onus  is  on  the  possessor  to  show  that  he  gave  value  in 

vol.  xi.  47 
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good  faith  (Raphael  v.  Bank  of  England,  1855,  17  C.  B.  161).  So  the  person 
who  has  stolen  a  bill  payable  to  the  order  of  another  is  a  wrongful  possessor 
and  not  a  holder  within  sec.  2  of  the  Act  (Smith  v.  Union  Bank,  1875,  L.  E. 
10  Q.  B.  295,  296).  Such  person  has  no  rights  and  can  create  none  (s.  24). 
If,  therefore,  the  holder  of  a  bill  indorses  it  specially  to  another,  but  it  is 
stolen  before  it  reaches  the  other  and  is  negotiated  through  a  forged  indorse- 
ment, the  property  in  the  bill  remains  in  the  holder  (Arnold  v.  Cheque  Bank, 
1876,  1  C.  P.  D.  584).  To  operate  as  a  discharge,  payment  of  a  bill  must 
be  to  the  holder  as  defined  by  sec.  2,  or  to  some  person  authorised  on  his 
behalf  (s.  59) ;  but  see  sec.  60  as  to  bankers  paying  cheques  under  forged 
indorsements.  See  also  sec.  20  as  to  blank  papers  signed  and  delivered  to 
be  filled  up  by  the  deliveree.  If  a  bill  is  left  in  its  original  form  possibly  a 
person  taking  bond  fide  for  value  and  without  notice  may  acquire  a  good 
title  (Kinyon  v.  Wohlford,  1872,  10  Amer.  B.  165 ;  Ingham  v.  Primrose, 
1859,  7  C.  B.  N.  S.  85).  But  if  a  blank  acceptance  is  stolen  and  then  filled 
up  as  a  bill,  even  a  holder  in  due  course  cannot  recover  from  the  person 
from  whom  it  was  stolen  (Baxendale  v.  Bennett,  1878,  3  Q.  B.  D.  525).  See 
Bills  of  Exchange. 


Stolen  Goods. — Where  goods  have  been  stolen,  no  property  in 
them  passes  to  the  thief,  and  he  cannot  give  to  an  innocent  purchaser  any 
title  to  such  goods  as  against  the  original .  owner,  except  by  a  sale  in 
Market  Overt. 

As  every  larceny  involves  a  trespass  to  goods,  the  appropriate  action 
against  the  thief  and  his  accessories  was  by  action  of  trespass  (see  Wells  v. 
Abrahams,  1872,  L.  B.  7  Q.  B.  554).  But  inasmuch  as  the  act  was  felonious, 
it  involved  a  forfeiture  to  the  king  of  the  felon's  goods,  which  were  taken  as 
including  those  of  which  he  became  possessed  by  the  felony  (cp.  13  Edw.  I. 
Stat.  West.  Sec.  c.  34,  as  to  goods  stolen  on  elopement),  and  the  true  owner 
was  punished  for  recovering  them  by  agreeing  not  to  prosecute  (see  Hush 
Money;  Theftbote). 

In  1538  (21  Hen.  vm.  c.  11),  to  obviate  this  hardship  on  the  original 
owner,  it  was  provided  that  if  he  prosecuted  to  conviction,  the  property  in  his 
own  goods  should  then  revest  in  him,  a  provision  which  perfected  his  title 
not  only  against  the  thief,  but  against  all  the  world,  including  purchasers  in 
market  overt.  In  1861  the  Larceny  Act  (c.  96,  s.  100)  extended  the  pro- 
vision to  property  obtained  by  offences  within  the  Act  not  amounting  to 
larceny,  but  did  not  apply  to  offences  by  trustees,  bankers,  merchants, 
attorneys,  factors,  brokers,  or  other  like  agents  intrusted  with  the  possession 
of  goods  or  documents  of  title  to  goods  (24  &  25  Vict.  c.  96,  ss.  75-84) ;  and 
this  distinction  is  preserved  by  the  terms  of  sees.  8,  9  of  the  Factors  Act, 
1889,  and  sec.  25  of  the  Sale  of  Goods  Act,  1893.  In  consequence  of  Bentley 
v.  Vilmont,  1887,  12  App.  Cas.  471,  the  law  was  restored  to  its  position  in 
1538  by  see.  24  (2)  of  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
i.e.  except  in  cases  of  larceny,  the  mere  fact  of  conviction  does  not  revest 
the  property  in  the  owner  or  his  personal  representative. 

In  cases  where  the  property  is  obtained  otherwise  than  by  larceny,  e.g. 
forgery,  false  pretences,  and  the  like,  property  as  well  as  possession  passes ; 
and  while  the  owner  is  in  certain  cases  entitled  to  repudiate  the  contract 
and  reclaim  the  goods,  unless  this  has  been  effectually  done  before  the  resale, 
the  possessor  by  means  of  fraud,  and  persons  acquiring  from  him  innocently, 
are  protected  against  the  original  owner  (56  &  57  Vict.  c.  71,  s.  23). 

Where  property  revests  on  conviction,  the  Court  of  trial  may  award  a 
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writ  of  restitution,  or  an  order  for  restitution  in  a  summary  manner  of  the 
goods,  or  the  proceeds  of  sale  (B.  v.  Central  Criminal  Court,  1886,  18 
Q.  B.  D.  314;  R.  v.  Mayor  of  London,  1869,  L.  E.  4  Q.  B.  371),  provided 
that  the  owner  of  the  property,  or  his  personal  representative,  has 
prosecuted,  or  where  in  the  case  of  a  public  prosecution  he  has  given 
reasonable  assistance  to  the  Crown  (24  &  25  Vict.  c.  96,  s.  100 ;  42  &  43 
Vict.  c.  22,  s.  7) ;  the  order  is  enforced  by  attachment  (R.  v.  Wollez,  1860, 
8  Cox  C.  C.  337) ;  but  it  is  not  of  absolute  right  (R.  v.  Ford,  1869,  11  Cox 
C.  C.  320).  But  these  writs  or  orders  cannot  be  issued  with  reference  to 
valuable  securities  where  they  have  on  good  faith  been  paid  or  discharged 
without  any  reasonable  cause'  to  suspect  that  they  had  been  obtained  by 
crime  (Chichester  v.  Hill,  1883,  52  L.  J.  Q.  B.  160).  The  practice  of 
stopping  charges,  etc.,  arises  doubtless  from  this  section ;  but  it  appears  that 
a  stopping  notice  cannot  affect  the  title  of  a  bond  fide  holder  of  a  negotiable 
instrument,  even  if  it  has  been  stolen. 

Anciently,  possession  and  property  were  easily  confused;  whence 
probably  the  rule  as  to  revesting.  The  statute  was  in  larceny  cases  un- 
necessary, except  as  an  inducement  to  prosecute,  as  purchase  in  market  overt 
alone  could  change  the  ownership  of  the  stolen  goods ;  and  the  rule  applied, 
and  applies,  even  in  cases  of  larceny  by  a  bailee  (R.  v.  Macdonald,  1885, 
15  Q.  B.  D.  323 ;  Payne  v.  Wilson,  [1895]  2  Q.  B.  262),  but  not  in  cases 
of  bailees  under  hire-purchase  agreements  where  a  contract,  and  not  a 
mere  option  of  sale,  exists  (Helby  v.  Mattheivs,  [1895]  App.  Cas.  471);  nor, 
it  would  seem,  to  bailees  on  sale  or  return  where  they  have  elected  to 
purchase  the  goods  by  dealing  with  them  in  a  manner  precluding  return 
(KirJcham  v.  Gill,  [1897]  1  Q.  B.  201). 

A  restitution  order  aifects  only  the  person  possessed  of  the  goods,  whether 
as  agent  of  the  thief,  or  as  purchaser  or  pledgee  from  him.  It  absolutely 
overrides  any  inchoate  or  possessory  title  in  such  persons ;  but,  indepen- 
dently of  its  use  as  a  summary  means  of  restitution,  it  is  unnecessary  so  far 
as  common  law  larceny  is  concerned,  for  the  original  owner's  title  to  the 
goods  is  complete  without  it,  and  without  the  aid  of  the  revesting  provision 
(s.  24  (1)  of  the  Sale  of  Goods  Act,  1893).  Under  the  old  system  of  pleading, 
and  prior  to  1870  (33  &  34  Vict.  c.  23),  the  owner  was  in  the  interest  of 
public  justice  precluded  from  suing  to  judgment  before  prosecution  and 
conviction  of  the  thief  (Burn,  Justice,  30th  ed.,  vol.  iii.  p.  285).  But  this 
rule  is  now  disregarded  (see  Wells  v.  Abrahams,  1872,  L.  E.  7  Q.  B.  554; 
Osborn  v.  Gillett,  1873,  L.  E.  8  Ex.  88 ;  A.  v.  £.,  24  L.  E.  Ir.  235 ;  White  v. 
M'Kiel,  1889,  23  New  Bruns.  39 ;  Hargreave  v.  Spink,  [1892]  1  Q.  B.  25 ; 
Eoscoe,  Nisi  Prius,  16th  ed.,  vol.  i.  p.  589),  and  the  grounds  on  which  it  is 
rested  are  unsubstantial  (see  Pollock,  Torts,  5th  ed.,  192). 

Next  must  be  considered  what  the  exact  position  of  the  true  owner  is 
before  conviction  of  the  thief,  with  respect  to  innocent  purchasers  from  the 
thief.  According  to  Lord  Watson  (Bentley  v.  Vilmont,  1887,  12  App.  Cas. 
at  479),  it  is  a  legal  wrong  to  retake  brevi  manu  before  conviction  from  a 
person  holding  the  goods  under  the  thief ;  and  Horwood  v.  Smith,  1788,  2 
T.  E.  750,  there  accepted  as  good  law,  is  to  the  effect  that  a  mesne  possessor 
acquiring  the  goods  innocently  from  the  thief,  and  reselling  before  con- 
viction, is  under  no  liability  in  trover  to  the  original  owner. 

The  property  revesting  on  conviction,  no  writ  of  restitution  is  necessary, 
a,nd  the  owner  can  at  once  sue  in  trover  any  person  who  has  them  at  the 
date  of  conviction,  whether  he  bought  in  market  overt  or  not  (Golightly  v. 
Reynolds,  1772,  Lofft,  88 ;  Scattergood  v.  Silvester,  1850,  15  Q.  B.  506),  to 
which  the  possessor  has  no  defence  whatever,  and  no  counterclaim  for  any 
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expense  incurred  by  him  with  respect  to  the  stolen  property  ( Walker  v_ 
Matthews,  1882,  8  Q.  B.  D.  109). 

But  having  regard  to  the  common  law,  it  is  hard  to  see  why  the  owner 
is  not  entitled  to  sue  before  conviction,  except  against  a  purchaser  in 
market  overt,  to  recover  his  goods  from  any  person  in  possession  of  them ;. 
now  that  the  obstacle  created  by  "  felony  uhprosecuted  "  is  removed,  and  if 
the  law  is  as  held  in  Horwood  v.  Smith,  supra,  the  modern  case  of  Hargreav&\ 
v.  Spink,  supra,  must  be  regarded  as  having  been  argued  and  decided  on  a. 
wholly  false  basis. 

What  has  been  above  said  relates  to  Courts  of  Eecord  with  criminal 
jurisdiction.  Courts  of  Summary  Jurisdiction  can  exercise  the  powers- 
under  sec.  100  of  the  Larceny  Act,  1861,  as  to  offences  under  that  Act 
triable  summarily  thereunder,  or  by  virtue  of  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49,  s.  27  (3)).  And  in  cases  of  summary  con- 
viction— (a)  for  knowingly  pawning  the  property  of  another  without  his 
authority,  or  (&)  of  stealing  or  fraudulently  taking  goods  afterwards  pawned, 
the  Court  may  order  the  pawnbroker  to  deliver  them  up  to  the  owner,  with 
or  without  requiring  him  to  pay  the  sum  lent  according  to  the  circum- 
stances. This  only  applies  where  the  pawning  is  for  less  than  £10  (35  & 
36  Vict.  c.  93,  ss.  10,  24,  30).  In  London  there  is  a  similar  provision 
without  reference  to  value  (2  &  3  Vict.  c.  71,  s.  27,  28),  which  does  not  pre- 
clude resort  to  the  enactments  already  referred  to. 

Where  property  has  come  into  the  possession  of  the  police  on  a. 
criminal  charge,  a  Court  of  Summary  Jurisdiction  may  order  its  delivery  to 
the  owner  if  ascertained  (60  &  61  Vict.  c.  30,  s.  1);  or  its  return  to  the 
accused  person  on  whom  it  was  found,  if  it  be  in  the  interests  of  justice  (4=2 
&  43  Vict.  c.  49,  s.  44). 

On  conviction  of  an  offence  which  involves  larceny,  the  Court,  if  the 
accused  has  sold  the  property  to  an  innocent  purchaser,  on  restitution 
of  the  property  to  the  owner,  may  order  the  price  paid  by  the  purchaser 
to  be  repaid  to  him  out  of  any  money  found  on  the  convict  when  arrested 
(30  &  31  Vict.  c.  35,  s.  9).  This  provision  is  in  addition  to  that  allow- 
ing compensation  to  a  person  injured  by  a  felony  (33  &  34  Vict.  c.  23, 

The  provisions  above  dealt  with  include  cases  where  the  conviction  is- 
only  for  receiving  stolen  goods,  and  for  embezzlement  or  larceny,  etc.,  by 
parties  and  joint-owners. 

Under  the  Metropolitan  Police  Act,  1839  (2  &  3  Vict.  c.  47,  ss.  23-26)r 
and  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96,  s.  14),  provision  is  made 
for  examining  people  from  whom  property  alleged  to  have  been  stolen  has. 
been  received  by  a  person  accused,  and  for  dealing  with  persons  suspected 
of  having  or  conveying  stolen  goods.  As  to  search  for  such  goods,  see- 
Search  Warrant. 

Advertising  rewards  for  stolen  goods  on  terms  of  not  prosecuting  is 
forbidden  (see  Adveetisements  For  Stolen  Property  ;  Hush  Money). 

Stone. — Cut  blocks  of  stone  prepared  for  use  as  railway  sleepers, 
although  worth  considerably  more  than  unwrought  stone  of  the  same  weight, 
were  treated  as  "stone,"  and  not  as  "merchandise,"  for  the  purposes  of  tollage 
in  an  Act  which  imposed  tolls  at  different  rates  on  stcne  and  merchandise 
(Fisher  v.  Zee,  1840,  12  Ad.  &  E.  622 ;  see  also  Bant  v.  Moore,  1863,  9  L.  T. 
381).  In  a  legal  document  the  word  '■'  minerals  "  primd  facie  includes  every 
kind  of  stone  (Macswinney,  Mines,  2nd  ed.,  p.  10). 
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Stop  Orders. — Definition. — Where  a  party  having  an  interest 
in  a  fund  in  Court  has  assigned  or  charged  such  interest,  the  assignee  or 
mortgagee  can  obtain  an  order  preventing  the  fund  being  dealt  with 
without  notice  to  himself.  Such  an  order  is  technically  termed  a  stop 
order. 

How  obtained. — An  application  for  a  stop  order  was  formerly  made  by 
petition,  but  for  many  years  past  it  has  been  the  practice  to  apply  by 
summons  at  chambers  (Wrench  v.  Wynne,  1869,  17  W.  E.  198;  Walsh  v. 
Wason,  1874,  22  W.  E.  676).  Where,  however,  a  fund  exceeding  £1000 
has  been  paid  into  Court  under  the  Trustee  Belief  Acts,  or  the  Trustee 
Act,  1893,  and  it  is  desired  to  place  a  stop  order  on  such  fund,  then, 
unless  there  has  been  some  prior  application  to  the  Court  with  regard  to 
it,  a  petition  is  still  necessary  for  the  purpose  (In  re  Toogood's  Trusts,  1887, 
56  L.  T.  703,  following  In  re  Day's  Trusts,  1883,  49  L.  T.  499). 

Service. — A  person  presenting  a  petition  or  issuing  a  summons  for  a 
stop  order  is  not  required  to  serve  such  petition  or  summons  upon  the 
parties  to  the  cause  or  upon  the  persons  interested  in  such  parts  of  the 
fund  as  are  not  sought  to  be  affected  by  the  order  (E.  S.  C.  1883,  Order  46, 
r.  13,  taken  from  Order  26,  r.  3,  of  the  Chancery  Consolidated  Orders). 

Notwithstanding  the  terms  of  the  above  rule,  the  assignor,  even  though 
a  party  to  the  cause,  must  be  served  with  the  summons  or  petition 
{Parsons  v.  Groome,  1842,  4  Beav.  521).  In  practice,  however,  the  assignor 
very  constantly  is  a  co-applicant.  If  unnecessary  parties  are  served,  the 
applicant  may  be  ordered  to  pay  their  costs  (Glazbrook  v.  Gillatt,  1846, 
9  Beav.  611).  All  persons  having  already  obtained  stop  orders  on  the 
fund  must  be  served  (Hulkes  v.  Day,  1840,  10  Sim.  41). 

Evidence. — The  evidence  in  support  of  the  application  should  show  the 
title  of  the  assignor,  though  it  is  not  absolutely  necessary  to  show  the 
particular  share  of  the  fund  to  which  he  is  entitled.  The  assignment 
must  also  be  proved,  unless  the  assignor  appears  and  admits  the  execution 
of  it  (Wood  v.  Vincent,  1841,  4  Beav.  419;  Quarman  v.  Williams,  1842, 
5  Beav.  133). 

Effect  of  Stop  Order. — A  stop  order  does  not  affect  any  right ;  and  it  is 
therefore  unnecessary  to  specify  that  it  is  made  without  prejudice.  All 
that  is  done  is  to  prevent  payment  out  of  Court  without  notice  to  the 
party  (Lucas  v.  Peacock,  1845,  9  Beav.  177).  An  order  has  been  made 
even  where  the  title  to  the  fund  was  in  dispute  (Hawkesley  v.  Gowan,  1864, 
12  W.  E.  1100). 

A  stop  order,  however  general  in  its  terms,  is  confined  in  its  operation 
to  the  specific  portion  of  the  fund  in  respect  of  a  dealing  with  which  it  is 
made  (MacLeod  v.  Buchanan,  1864,  4  De  G.,  J.  &  S.  265). 

Where  there  are  no  funds  in  Court,  and  no  order  for  bringing  any  funds 
into  Court,  an  application  for  a  stop  order  will  not  be  entertained  ( Wellesley 
v.  Momington,  1862,  11  W.  E.  17).  But  an  order  may  be  made  in  respect 
of  a  specified  amount  not  actually  paid  into  Court,  but  as  to  which  an 
order  has  been  made  that  it  be  paid  in  (Shaw  v.  Hudson,  1879,  48  L.  J.  Ch. 

689). 

It  is  no  longer  necessary,  as  a  preliminary  to  obtaining  a  stop  order  on 
a  fund  in  Court  by  a  person  who  has  a  judgment  in  another  Division  of  the 
High  Court,  that  he  should  obtain  a  charging  order  in  that  Division 
(Hopewell  v.  Barnes,  1876,  1  Ch.  D.  630;  Shaw  v.  Hudson,  1879,  48 
L.  J.  Ch.  689). 

The  Order. — A  stop  order  ought  to  be  drawn  up  so  as  to  express  in 
distinct  terms  on  its  face  that  it  affects  only  the  share  and  interest  of  the 
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party  assigning  (Macleod  v.  Buchanan,  1864,  4  De  G-.,  J.  &  S.  265). 
Having  regard  to  the  practice  in  the  Pay  Office  of  treating  stop  orders  as 
not  affecting  income  except  when  mentioned  on  the  face  of  the  order,  care 
should  be  taken  in  drawing  up  stop  orders  to  express  on  the  face  of  them 
whether  capital  or  income,  or  both,  are  to  be  restrained  {Mack  v.  Postle,  [1894] 
2  Ch.  449). 

After  the  order  has  been  made  it  must  be  lodged  at  the  Pay  Office, 
that  notice  of  it  may  be  placed  on  the  books  of  that  office. 

Fund  of  lunatic. — The  Court  will  not  make  an  order  in  the  nature  of 
a  stop  order  on  the  estate  of  a  lunatic  in  favour  of  the  assignee  of  a  next- 
of-kin  of  the  lunatic  (In  re  Wilkinson,  1874,  L.  E.  10  Ch.  73). 

'  Priorities. — A  stop  order  has  the  same  effect,  as  to  priorities  between 
competing  incumbrancers,  as  notice  where  a  fund  is  out  of  Court  in  the 
hands  of  trustees.  It  may  be  observed  that  the  Paymaster-General  is  not 
a  trustee  of  the  funds  committed  to  him,  but  merely  the  agent  of  the  Court. 
Trustees  who  have  paid  the  fund  into  Court  are  trustees  of  it  until  the 
Court  has  in  some  way  dealt  with  it,  and  then  the  Court  .becomes  the 
trustee.  Notice,  therefore,  to  the  Paymaster-General  of  an  assignment 
of  funds  in  his  hands  is  of  no  avail  against  a  stop  order  afterwards  obtained 
by  a  subsequent  purchaser  without  notice  ( Warburton  v.  Sill,  1854,  Kay, 
470). 

Notice  given  to  trustees  of  a  fund  before  it  is  brought  into  Court 
prevails  over  a  stop  order  subsequently  obtained  after  the  fund  is  in  Court 
(Livesey  v.  Sarding,  1856,  23  Beav.  141 ;   Brearcliff  v.  Borrington,  1850, 

4  De  G.  &  Sm.  122).  But,  where  the  fund  is  in  Court,  a  subsequent  incum- 
brancer obtaining  a  stop  order  thereby  obtains  priority  over  an  incum- 
brancer earlier  in  date  who  has  no  stop  order  {Greening  v.  Beckford,  1832, 

5  Sim.  195).  If,  however,  a  second  incumbrancer  on  a  fund,  at  the  time  ■ 
of  taking  his  security,  had  notice  of  the  existence  of  a  prior  incumbrance, 
he  cannot,  by  obtaining  a  stop  order,  gain  priority  over  the  first  incum- 
brancer even  though  the  latter  has  not  obtained  a  stop  order  (In  re  A.  D. 
Solmes,  1885,  29  Ch.  D.  786).  But  an  incumbrancer  who  has  obtained  a 
stop  order  on  a  fund  will  not  lose  his  priority  over  a  prior  incumbrancer 
who  has  obtained  no  stop  order,  owing  to  the  fact  that  he  had  notice  of 
the  prior  charge,  if  he  had  no  such  notice  at  the  time  of  taking  his  security 
(Mutual  life  Assurance  Society  v.  Langley,  1886,  32  Ch.  D.  460).  As 
against  a  stop  order  obtained  by  an  incumbrancer  on  a  fund  in  Court  in 
an  administration  suit,  and  in  respect  of  which  orders  have  been  made 
directing  payment  of  interest  to  the  parties  entitled,  notice  to  the 
trustees,  though  given  by  another  incumbrancer  before  the  stop  order, 
does  not  confer  priority  (Pinnock  v.  Bailey,  1883,  23  Ch.  D.  49). 

Where  an  assignment  is  made  of  an  interest  in  a  trust  fund,  part  of 
which  is  in  Court  and  part  in  the  hands  of  trustees,  the  assignee,  in  order 
to  complete  his  title,  must,  as  regards  the  fund  in  Court,  obtain  a  stop 
order,  and,  as  regards  the  fund  in  the  hands  of  trustees,  give  notice  to 
them  (Mutual  life  Assurance  Society  v.  Langley,  1886,  32  Ch.  D.  460). 

A  mortgagee  who  has  obtained  a  stop  order  after  the  bankruptcy  of  his 
mortgagor  is  entitled  to  priority  over  the  trustee  in  bankruptcy  who  has 
obtained  no  such  stop  order  (Stuart  v.  Cockerell,  1869,  L.  E.  8  Eq.  607 ; 
Palmer  v.  Locke,  1881,  18  Ch.  D.  381). 

The  carrying  over  of  the  share  of  an  assignor  in  a  fund  to  his  separate 
account  will  not  affect  a  stop  order  obtained  by  an  incumbrancer  before 
such  carrying  over,  nor  will  a  subsequent  incumbrancer  gain  priority  by 
obtaining  a  stop  order  on  the  fund  after  it  has  been  carried  over  (Lister  v. 
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Tidd,  1867,  L.  E.  4  Eq.  462).  When  a  fund  is  carried  over  to  a  particular 
separate  account  it  is  released  from  the  general  questions  in  the  cause,  and 
becomes  marked  as  being  subject  only  to  the  questions  arising  upon  the 
particular  matter  referred  to  in  the  heading  of  the  account  (per  Lord 
Langdale,  In  re  Jervoise,  1849,  12  Beav.  209).  And  a  person  bond  fide 
advancing  money  on  the  faith  of  such  an  order,  and  obtaining  a  stop  order, 
has  a  superior  title  to  one  arising  from  a  liability  of  the  mortgagor  to  the 
estate  of  the  testator  in  the  cause  (In  re  Eyton,  Bartlett  v.  Charles,  1890, 
45  Oh.  D.  458). 

_  It  may  be  mentioned  that,  in  ascertaining  the  effect  of  a  stop  order  upon 
a  fund  in  Court,  the  Court  is  not  bound  to  confine  its  attention  merely  to 
the  language  of  the  order  itself,  but  may  have  recourse  to  what  appears 
from  any  part  of  the  order  (Mack  v.  Postle,  [1894]  2  Ch.  449). 

Notice  of  Application  to  Deal  with  Fund. — Where  stop  orders  have  been 
placed  on  a  fund,  the  holders  of  such  orders  must  have  notice  of  any 
application  to  deal  with  such  fund.  But  where  a  contingent  interest  in 
a  fund  had  been  mortgaged,  and  the  mortgagees  had  obtained  stop  orders, 
and  subsequently  the  mortgagor  died  before  his  interest  vested,  it  was  held 
that  the  person  ultimately  entitled  to  the  fund  might  apply  for  payment 
out  without  serving  the  mortgagees  (Vernon  v.  Croft,  1888,  36  W.  B. 
778). 

Costs. — :By  Order  46,  r.  12,  of  the  Supreme  Court  Funds  Bules  (following 
Consolidated  Order  26,  r.  1)  it  is  provided  as  follows : — 

Where  any  moneys  or  securities  are  in  Court  to  the  general  credit  of  any  cause  or 
matter,  or  to  the  account  of  any  class  of  persons,  and  an  order  is  made  to 
prevent  the  transfer  or  payment  of  such  moneys  or  securities,  or  any  part 
thereof,  without  notice  to  the  assignee  of  any  person  entitled  in  expectancy  or 
otherwise  to  any  share  or  portion  of  such  moneys  or  securities,  the  person  by 
whom  any  such  order  shall  be  obtained  on  the  shares  of  such  moneys  or 
securities  affected  by  such  order  shall  be  liable,  at  the  discretion  of  the  Court 
or  a  judge,  to  pay  any  costs,  charges,  and  expenses  which,  by  reason  of  any 
such  order  having  been  obtained,  shall  be  occasioned  to  any  party  to  the 
cause  or  matter,  or  any  persons  interested  in  any  such  moneys  or  securities. 

Parties  having  claims  on  funds  in  Court  are  not  entitled,  as  a  general 
rule,  and  under  all  circumstances,  to  the  costs  of  getting  a  stop  order 
(Grimsby  v.  Webster,  1860,  8  W.  B.  725).  But  a  mortgagee  is  entitled  to 
the  costs  of  a  stop  order  where  his  mortgage  deed  empowers  him  to  apply 
to  the  Court  for  an  order  ( Waddilove  v.  Taylor,  1848,  6  Hare,  307). 

[Authorities.— The  Annual  Practice,  1898,  pp.  850,  851 ;  Daniell's 
Chancery  Practice,  6th  ed.,  1884,  pp.  1633-1637;  Morgan's  Chancery  Ads 
and  Orders,  6th  ed.,  1885,  pp.  461,  462;  Morgan  and  Wurtzburg  on  Costs, 
1882,  p.  72;  Bobbins  on  The  Law  of  Mortgages,  1897,  pp.  1276-1282; 
Seton's  Judgments  and  Orders,  5th  ed.,  1891,  pp.  417-422.] 


Stoppage  in  transitu. — The  right  of  stoppage  in  transitu  is 
the  right  of  an  unpaid  seller,  who  has  parted  with  the  possession  of  the 
goods,  to  resume  the  possession  thereof,  in  the  event  of  the  buyer's  insolvency 
while  they  are  still  in  the  course  of  transit,  notwithstanding  that  the 
property  in  the  goods  may  have  passed  to  the  buyer ;  and  to  retain  them 
until  payment  or  tender  of  the  price  (56  &  57  Vict.  c.  71,  ss.  39  (1),  44). 
The  right  exists  only  in  the  event  of  the  buyer's  insolvency ;  and  the  effect 
of  exercising  it  is  not  to  rescind  the  contract  of  sale,  but  merely  to  revive 
the  seller's  lien  on  the  goods  (ibid.  s.  48) ;  and  the  right  extends  only  to  the 
goods  themselves. 
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Thus  if  the  buyer  has  insured  the  goods,  and  recovers  compensation 
under  the  policy  of  insurance  in  respect  of  damage  to  them,  the  seller, 
though  he  may  stop  the  goods  in  transit,  will  have  no  right  to  the  money 
recovered  under  the  policy  (Berndtson  v.  Strong,  1868,  L.  E.  3  Ch.  588). 
The  right  of  stoppage  in  transitu  is  not  defeated  by  a  part-payment  of  the 
price ;  nor  by  the  buyer  having  given  a  bill  of  exchange  or  other  negotiable 
instrument  as  conditional  payment,  if  the  condition  is  not  fulfilled  by  reason 
of  the  dishonour  of  the  instrument  or  otherwise  (56  &  57  Vict.  c.  71,  s.  38  (1) ; 
and  see  Feise  v.  Wray,  1802, 3  East,  93  ;  6  E.  E.  551 ;  Ex  parte  Watson,  1877, 
5  Ch.  D.  35;  Edwardsv.  Brewer,  1837, 2  Mee.  &  W.  375);  and  the  right  extends 
to  any  person  in  the  position  of  a  seller,  as,  for  instance,  an  agent  of  the  seller 
to  whom  the  bill  of  lading  has  been  indorsed,  or  a  consignor  or  agent  who  has 
himself  paid,  or  is  directly  responsible  for,  the  price  (ibid.  s.  38  (2)).  A 
buyer  is  deemed  to  be  insolvent  who  has  ceased  to  pay  his  debts  in  the 
ordinary  course  of  business,  or  who  cannot  pay  his  debts  as  they  become  due, 
whether  he  has  committed  an  act  of  bankruptcy  or  not  (ibid.  s.  62  (3)). 

Goods  are  deemed  to  be  in  the  course  of  transit  from  the  time  when 
they  are  delivered  to  a  carrier  or  other  bailee  for  the  purpose  of  trans- 
mission to  the  buyer,  until  the  buyer  or  his  agent  in  that  behalf  takes 
delivery  of  them  from  such  carrier  or  other  bailee  (ibid.  s.  45  (1) ;  see  Scott 
v.  Pettit,  1803,  3  Bos.  &  Pul.  469 ;  7  E.  E.  804 ;  Leeds  v.   Wright,  1803, 

4  Esp.  243 ;  Ellis  v.  Hunt,  1789,  3  T.  E.  464 ;  1  E.  E.  743 ;  Dodson  v.  Went-  ' 
worth,  1842,  4  Man.  &  G.  1080).  The  transit  is  at  an  end  if  the  buyer  or 
his  agent  in  that  behalf  obtains  delivery  of  the  goods  before  their  arrival 
at  the  appointed  destination  (ibid.  s.  45  (2) ;  and  see  Jones  v.  Jones,  1841, 
8  Mee.  &  W.  431 ;  Cooper  v.  Bell,  1864,  3  H.  &  C.  722 ;  Foster  v.  Frampton, 
1826,  6  Barn.  &  Cress.  107 ;  30  E.  E.  255) ;  or  if,  after  the  arrival  of  the 
goods  at  the  appointed  destination,  the  carrier  or  other  bailee  acknow- 
ledges to  the  buyer  or  his  agent  that  he  holds  the  goods  on  his 
behalf  and  continues  in  possession  of  them  as  bailee  for  the  buyer,  or 
his  agent,  and  it  is  immaterial  that  a  further  destination  for  the  goods 
may  have  been  indicated  by  the  buyer  (ibid.  s.  45  (3) ;  Allan  v.  Gripper, 
1832,  2  Cromp.  &  J.  218 ;  Pooley  v.  Great  Eastern  Rwy.  Co.,  1876,  34  L.  T. 
537;  Tucker  v.  Humphrey,  1828,  4  Bing.  516;  Richardson  v.  Goss,  1802, 
3  Bos.  &  Pul.  119 ;  6  E.  E.  727 ;  Swanwick  v.  Sothern,  1839,  1  Per.  &  Dav. 
648 ;  Ex  parte  Catling,  1869,  29  L.  T.  431 ;  Ex  parte  Gonda,  1872,  20  W.  E. 
981).  Where  the  goods  are  consigned  to  forwarding  agents,  who  receive 
their  instructions  as  to  the  ulterior  destination  direct  from  the  buyer,  the 
transit  is  complete,  so  far  as  the  seller  is  concerned,  as  soon  as  the  goods 
have  been  delivered  to  the  forwarding  agents  (Dixon  v.  Baldwen,  1805, 

5  East,  175 ;  7  E.  E.  681 ;  Kendall  v.  Marshall,  1883,  11  Q.  B.  D.  356 ; 
Ex  parte   Miles,   1885,   15    Q.    B.   D.    39;    cp.   Ex  parte   Barrow,   1881, 

6  Ch.  D.  783).  So,  if  the  goods  are  delivered  at  a  railway  station, 
or  at  a  wharf  or  dock,  to  the  order  of  the  buyer,  who  himself  gives 
the  railway  company,  wharfinger,  or  dock  company  instructions  as  to 
their  disposal,  the  right  of  stoppage  in  transitu  ceases  upon  delivery 
at  the  station,  wharf,  or  dock,  though  the  goods  may  be  carried  to  some 
further  destination  (In  re  Gurney,  1893,  67  L.  T.  598 ;  Ex  parte  Francis, 
1887,  56  L.  T.  577 ;  In  re  Whitworth,  1875,  1  Ch.  D.  101 ;  Noble  v.  Adams, 
1816,  7  Taun.  59  ;  17  E.  E.  445).  But  if  the  seller  gives  instructions  to  the 
carrier  as  to  the  ultimate  destination  of  the  goods,  the  transit,  generally 
speaking,  is  deemed  to  continue  until  such  ultimate  destination  is  reached, 
and  delivery  taken  by  the  consignee  or  his  agents  (Bethell  v.  Clark,  1888, 
20  Q.  B.  D.  615 ;  Lyons  v.  Hoffnung,  1890,  15  App.  Cas.  391).     Where  the 
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goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  remains  in 
possession  of  them,  the  transit  is  not  deemed  to  be  at  an  end,  even  if  the 
seller  has  refused  to  receive  them  back  (56  &  57  Vict.  c.  71,  s.  45  (4)). 

When  goods  are  delivered  to  a  ship  chartered  by  the  buyer,  it  is  a 
question  depending  on  the  circumstances  of  the  particular  case,  whether 
they  are  in  the  possession  of  the  master  as  a  carrier,  or  as  agent  to  the 
buyer  (ibid.  s.  45  (5) ;  see  Bothlingk  v.  Inglis,  1803, 3  East,  381 ;  7  E.  E.  490 ; 
Ex  parte  Bosevear  China  Clay  Co.,  1879, 11  Ch.  D.  560 ;  Schotoman  v.  London 
■and  York  Bwy.  Co.,  1867,  L.  E.  2  Ch.  332 ;  Berndtson  v.  Strong,  1868,  L.  E. 
3  Ch.  588 ;  Thompson  v.  Trail,  1828,  2  Car.  &  P.  334 ;  Brindley  v.  Cilgwyn, 
1885,  55  L.  J.  Q.  B.  67 ;  Merchant  Banking  Co.  v.  Bhcenix  Bessemer  Steel  Co., 
1877,  5  Ch.  D.  205). 

Where  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or  his 
-agent  in  that  behalf,  the  remainder  of  the  goods  may  be  stopped  in  transitu, 
unless  such  part  delivery  has  been  made  under  such  circumstances  as  to 
show  an  agreement  to  deliver  up  the  whole  of  the  goods  (ibid.  s.  45  (7) ;  Ex 
parte  Cooper,  1879,  11  Ch.  D.  68 ;  Tanner  v.  Scovell,  1845, 14  Mee.  &  W.  28  ; 
Betts  v.  Gibbins,  1834,  4  ISTev.  &  M.  K.  B.  64;  Shubey  v.  Heyward,  1795, 
2  Black.  H.  504).  If  the  carrier  or  other  bailee  wrongfully  refuses  to  deliver 
the  goods  to  the  buyer,  or  his  agent  in  that  behalf,  the  transit  is  deemed  to 
be  at  an  end  (ibid.  s.  45  (6)). 

When  the  transit  is  once  at  an  end,  the  right  of  stoppage  in  transitu 
•ceases,  and  is  not  revived  because  the  goods  again  happen  to  come  into 
the  possession  of  the  seller  ( Valpy  v.  Gibson,  1847,  16  L.  J.  C.  P.  241). 

The  right  of  stoppage  in  transitu  is  not  affected  by  the  consignee  re- 
belling the  goods,  unless  he  transfers  a  document  of  title  to  the  purchaser, 
•even  if  the  bill  of  lading  for  the  goods  is  in  the  hands  of  the  consignee,  and 
makes  the  goods  deliverable  to  his  order  (ibid.  s.  47 ;  Ex  parte  Golding,  1880, 
13  Ch.  D.  628 ;  Craven  v.  Byder,  1815,  6  Taun.  433 ;  16  E.  E.  644 ;  Kemp  v. 
Falk,  1882,  7  App.  Cas.  573) ;  but  if  the  consignee  transfers  the  bill  of  lading 
for  valuable  consideration  to  a  person  who  takes  it  in  good  faith,  such 
transfer  defeats  the  right  of  stoppage   in  transitu  to  the  extent  of  the 
rights  of  the  transferee,  whether  the  bill  of  lading  is  indorsed  specially 
to  him  or  is  indorsed  in  blank ;  and  a  past  consideration  is  sufficient  for 
this  purpose  (Lickbarrow  v.  Mason,  1787,  2  T.  E.  63 ;  1  E.  E.  425 ;  Leask 
v.   Scott,   1877,   2    Q.   B.    D.   376).     And    it   is   provided    by  the    10th 
•section  of   the   Factors   Act,    1889,  that   where   a   document  of   title   to 
goods   has   been   lawfully  transferred  to  a  person  as  a  buyer  or  owner 
■of  the  goods,   and  that  person  transfers  the  document  to  a  person  who 
takes  the  document  in  good  faith  and  for  valuable  consideration,  the  last- 
mentioned  transfer  shall  have  the  same  effect  for  defeating  any  vendor's  lien 
or  right  of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  has  for  de- 
feating the  right  of  stoppage  in  transitu.   The  expression  "  document  of  title  " 
includes  any  dock  warrant,  warehouse-keeper's  certificate,  and  warrant  or  order 
for  the  delivery  of  goods,  and  any  other  document  used  in  the  ordinary  course 
•of  business  as  proof  of  the  possession  and  control  of  goods,  or  authorising  or 
purporting  to  authorise,  either  by  indorsement  or  by  delivery,  the  possessor 
of  the  document  to  transfer  or  receive  goods  thereby  represented  (52  &  53 
Yict.  c.  45,  s.  1  (4)).     The  transfer  of  a  bill  of  lading  or  other  document  of 
title,  however,  only  defeats  the  right  of  stoppage  in  transitu  to  the  extent 
•of  the  transferee's  claim  (56  &  57  Vict.  c.  71,  s.  47  ;  Spalding  v.  Buding,  1843, 
6  Beav.  376 ;  Kemp  v.  Falk,  1882,  7  App.  Cas.  573). 

The  right  of  stoppage  in  transitu  may  be  exercised  either  by  taking 
actual  possession  of  the  goods  or  by  giving  notice  to  the  carrier  or  other 
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bailee  in  whose  possession  the  goods  are.  Such  notice  may  be  given  either 
to  the  person  in  actual  possession  of  the  goods  or  to  his  principal.  In  the 
latter  case  the  notice,  to  be  effectual,  must  be  given  at  such  time  and  under 
such  circumstances  that  the  principal,  by  the  exercise  of  reasonable 
diligence,  may  communicate  it  to  his  servant  or  agent  in  time  to  prevent  a 
delivery  to  the  buyer  (56  &  57  Vict.  c.  71,  s.  46  (1)).  The  notice  must  be 
a  distinct  notice  of  an  intention  to  resume  possession  of  the  goods.  In 
Phelps  v.  Cornier,  1885,  29  Ch.  D.  813,  it  was  held  that  a  mere  direction  _ to 
hold  the  goods  to  the  order  of  the  vendor  was  insufficient.  If,  after  receiv- 
ing a  proper  notice,  the  carrier  or  bailee,  by  mistake  or  otherwise,  delivers 
the  goods  to  the  buyer,  the  carrier  or  bailee  is  liable  to  the  seller  for  their 
value  {IAtt  v.  Cowley,  1816,  7  Taun.  169 ;  17  E.  E.  482). 


Stowage.— See  Cargo. 


Strait — This  term  is  usually  applied  to  any  narrow  pass  or  passage- 
way between  two  large  bodies  of  water;  but  occasionally  an  isthmus  or 
strip  of  land  separating  two  seas  or  lakes  has  been  so  denoted.  In  regard 
to  the  latter  kind  of  straits  there  is  no  particular  legal  difficulty,  but  water 
channels  of  the  former  kind  have  given  rise  to  much  discussion,  particularly 
in  international  law.  As  instances  may  be  cited  the  cases  of  the  Dar- 
danelles and  of  the  outlets  from  the  Baltic.  The  extent  of  any  nation's 
jurisdiction  over  such  channels  must  ultimately  depend  upon  its  military 
and  naval  power,  and  at  all  events  upon  convention  express  or  implied. 
Thus  with  regard  to  the  maritime  supremacy  claimed  by  Great  Britain  over 
what  are  called  the  Narrow  Seas,  that  has  seldom  amounted  to  more  than 
a  demand  that  certain  honours  should  be  paid  to  the  British  flag,  which 
have  or  have  not  been  rendered  by  other  nations  according  to  circumstances. 
Generally  speaking,  however,  if  the  navigation  of  two  pieces  of  water  con- 
nected by  a  strait  is  free,  the  navigation  of  the  strait  ought  also  to  be  free. 

Apart  from  any  question  of  international  law,  there  is  now  in  all 
English  Courts  a  real  jurisdiction  up  to  three  miles  from  the  English  shores 
(see  the  Territorial  Waters  Jurisdiction  Act,  1878,  41  &  42  Vict.  c.  73). 
Beyond  that  limit  any  jurisdiction  exercisable  over  the  navigation,  fisheries, 
etc.,  in  straits  is  in  the  Admiralty  Division  of  the  High  Court  of  Justice 
(is!,  v.  Keyn,  1876,  2  Ex.  D.  63).  As  to  the  soil  of  straits,  the  Crown 
claims  that  to  the  extent  of  three  miles  from  the  beach,  though  the  right  of 
the  Crown  may  be  defeated  by  showing  some  transference  thereof  to  a 
private  individual  {Free  Fishers  of  Whitstable  v.  Gann,  1861-64,  11  OB. 
K  S.  387 ;  13  C.  B.  N.  S.  853 ;  11  H.  L.  192). 


Straits  Settlements— A  British  Colony,  constituted  by  Order 
in  Council  of  the  1st  April  1867,  issued  under  the  29  &  30  Vict.  c.  115, 
transferring  the  settlements  of  Singapore,  Penang,  and  Malacca  from  the 
control  of  the  Indian  Government  to  that  of  the  Secretary  of  State  for  the 
Colonies. 

Malacca,  on  the  mainland,  was  taken  by  the  Portuguese  in  1511,  by  the 
Dutch  in  1641,  by  the  English  in  1795.  It  was  restored  to  the  Dutch  in 
1818,  and  finally  ceded  to  Great  Britain  in  1824,  in  exchange  for  Bencoolen 
in  Sumatra. 

Penang  is  an  island  in  the  Straits  of  Malacca,  ceded  by  the  Eajah  of 
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Kedah  in  1785.  It  is  united  with  Province  Wellesley,  a  strip  of  territory 
on  the  mainland ;  the  island  of  Pangkor  and  an  adjacent  portion  of  the 
mainland  also  form  part  of  Penang,  and  are  known  as  the  Dindings 
Territory.     Penang  was  sometimes  styled  "  Prince  of  Wales'  Island." 

Singapore  was  taken  by  Sir  Stamford  Raffles  in  1819,  by  virtue  of  a  treaty 
with  the  Johore  princes.  It  was  at  first  subordinate  to  Bencoolen  (Fort 
Marlborough),  and  afterwards  to  the  Government  of  Bengal. 

The  Governor  of  the  Straits  Settlements  is  assisted  by  a  Legislative  and 
an  Executive  Council.  The  Supreme  Court  at  present  consists  of  the  Chief 
Justice  and  one  other  judge ;  there  is  an  appeal  to  the  Queen  in  Council ; 
for  the  conditions  of  appeal,  see  the  article  Peivy  Council.  The  law  of  the 
Settlements  is  contained  in  local  ordinances,  and  in  such  portions  of  English 
and  Anglo-Indian  law  as  have  been  made  applicable  in  the  Colony. 

The  native  States  of  the  Malay  Peninsula  are  under  British  influence, 
and  the  Governments  of  the  local  princes  are  administered  under  the  advice 
of  the  resident  agents  of  our  Government.  Four  of  these  States  form  a 
federation,  called  the  Protected  Malay  States.  Johore  is  not  included  in  the 
federation ;  for  the  status  of  the  Sultan,  see  Mighell  v.  Sultan  of  Johore, 
[1894]  1  Q.  B.  149 ;  and  State. 

[Authorities. — Colonial  Office  List ;  Local  Ordinances.  The  sources  of 
the  local  law  are  discussed  in  Yeap  Cheah  Mo  v.  Onq  Cheng  Mo,  1875, 
L.  E.  6  P.  C.  381.] 

Stranding.— To  constitute  a  "stranding,"  as  this  term  is  used  in 
a  marine  policy,  a  ship  must  have  struck  and  remained  stationary.  "  It  is 
not  merely  touching  the  ground  that  constitutes  a  stranding.  If  a  ship 
touches  and  runs,  the  circumstance  is  not  to  be  regarded.  There  she  is 
never  in  a  quiescent  state.  But  if  she  is  forced  ashore,  or  is  driven  on  a 
bank,  and  remains  for  any  time  upon  the  ground,  this  is  a  stranding, 
without  reference  to  the  degree  of  damage  she  thereby  sustains  "  (per  Lord 
Ellenborough,  C.J.,  in  Harman  v.  Vaux,  1813,  3  Camp.  429).  But  where  a 
ship  takes  the  ground  on  the  falling  of  the  tide  in  a  tidal  harbour,  in  a  spot 
where  she  is  properly  placed  for  the  purpose  of  unloading,  and  is  damaged 
in  consequence,  this  does  not  constitute  a  "  stranding  "  (Magnus  v.  Buttemcr, 
1852,  11  C.  B.  876).  It  is  otherwise,  however,  where  a  ship  takes  the 
ground  under  circumstances  not  in  the  usual  course  of  navigation,  as  where 
a  vessel  while  under  the  charge  of  a  pilot  was  improperly  fastened  to  a  pier 
or  dock  basin  by  a  rope  to  the  shore  and  left  there,  in  consequence  of 
which  she  took  the  ground  when  the  tide  left  her,  fell  over  on  her  side,  and 
bilged  (Carruthers  v.  Sydelotham,  1815,  4  M.  &  S.  77 ;  see  the  cases  on 
this  subject  collected  in  Maude  and  Pollock,  Merchant  Shipping,  4th  ed.,  vol.  i. 
496,  497). 

Strangers  in  blOOd. — Children  born  out  of  wedlock,  but 
legitimated  by  virtue  of  a  foreign  law  by  the  subsequent  marriage  of  their 
parents,  take  legacies  and  devises  of  land  as  "children,"  and  not  as 
"  strangers  in  blood  "  to  their  parents,  and  pay  legacy  and  succession  duty 
accordingly  (see  In  re  Grey's  Trust,  Grey  v.  Stamford,  [1892]  3  Ch.  88,  and  cases 
there  cited ;  Hanson,  Death  Duties,  4th  ed.,  610).  It  is  otherwise,  however, 
where  children  illegitimate  by  English  law  do  not  acquire  the  full  status- 
of  lawful  children  by  the  foreign  law  (Atkinson  v.  Anderson,  1882,  21  Ch, 
D.  100). 
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Stream . — A  '*  stream,"  in  its  primary  and  natural  sense,  denotes  a 
body  of  water  having  a  continuous  flow  in  one  direction ;  but  water  not 
flowing  onwards  with  any  continuity  of  parts,  but  percolating  through  or 
along  the  earth's  strata  until  it  issues  from  them  at  a  lower  level,  cannot 
properly  be  described  as  a  stream  (per  Lord  Watson  in  M'Ndb  v.  Bobertsm, 
[1897]  App.  Cas.  134). 

In  sec.  27  of  the  Salmon  Fishery  Act,  1861,  the  word  "  stream  "  is  used 
as  synonymous  with  "  river  "  (Rolle  v.  Whyte,  1868,  L.  E.  3  Q.  B.  305). 


Supplemental    Botes. 


